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PREFACE. 


When  the  proposed  Bill,  of  which  the  en- 
mnng  sheets  are  designed  to  give  a  view,  first 
fen  into  my  hands,  I  was  employed  in  finish- 
ing a  work  of  some  bulk,  in  which  I  have 
been  treating  the  subject  iSmmi$hmaU  more 
at  large.  In  that  work,  I  should  have  come 
in  course  to  speak  of  the  particular  species 
of  punishment  which  b  the  subject  of  this 
bio.  In  that  work,  therefore,  several  of  the 
observations  would  have  come  in  course  to 
be  introduced,  which  I  have  here  subjoined 
to  several  parts  of  the  text  1  have  been  ab- 
stracting: and  being  there  digested  into  a 
method,  and  forming  a  part  of  a  system  to 
whidi  1  have  been  giving  that  degree  of  re- 
gularity whidi  it  has  been  in  my  power  to 
give  it,  would  probably  have  come  with  more 
force,  and  shown  to  more  advantage,  in  com- 
pany with  the  rest.  On  this  account,  hadJ 
been  at  libfittj^with  respectto  time,  I  should 
ratho'  have  wished  to  have  published  the 
whole  together  first,  before  1  had  detached 
from  it  these  scattered  fingments.  The  pub- 
Vcation,  however,  of  the  proposed  bill  in 
question,  with  the  intelligence  that  accom- 
panied it,  effectually  precluded  any  such  op- 
tksL  To  have  delayed  the  publication  of 
this  part  of  my  principal  work,  till  the  bill 
had  been  brought  in  and  passed,  would  have 
been  to  delay  it  till  that  season  had  been  over, 
b  whidi,  if  in  any,  such  parts  of  it  as  relate 
to  the  present  subject,  promised  to  be  most 
usefuL 

When  I  had  read  Mr.  Howard's  book  on 
Prisons,  one  fruit  of  it  was,  a  wish  still  more 
earnest  than  what  I  had  been  led  to  enter- 
tain fitMn  theory,  to  see  some  general  plan  of 
punishment  adopted,  in  which  solitary  con- 
finement might  be  combined  with  labour. 
This  capital  improvement  (for  as  such  I  can- 
not help  regarding  it)  in  penal  legislation,  I 
sat  wishing,  Mrith  scarce  any  mixture  of  hope, 
to  fee  earned  into  execution :  for  somehow 
or  other,  the  progress  that  had  been  already 
made  in  it  near  two  years  ago  in  the  House 
of  Commons,*  had  escaped  me.  How  great, 
then,  was  my  pleasure  and  surprise  at  seeing  a 

*  See  Pie&ce  to  the  Bill,  p.  & 


Elan  (which  had  already  been  pre-announced 
y  the  Judges  in  their  circuits,)  originating,  as 
appeared,  from  a  high  department  in  adminis- 
tration, and  carrying  with  it  every  presump- 
tion of  its  being  adopted ;  in  whidi,  not  only 
almost  all  the  excellent  matter  of  the  book 
I  have  been  speaking  of  is  engrafted,  but 
many  capital  improvements  superadded  I  This 
inddent  ^ve  me  fresh  alacrity,  and  suggested 
fresh  designs. 

This  bill  (or  draught  of  a  bill,  asit  id  called 
in  the  title,  not  having  been  as  yet  brought  into 
Parliament)  is  accompanied  with  a  Pre&ce, 
short,  indeed,  but  ample,  masterly,  and  in- 
structive. In  this  pre&ce,  an  instructive  but 
general  idea  is  given  of  the  theoretic  prind- 
ples  upon  which  the  plan  of  the  bill  is  ground- 
ed ;  and  a  more  ample  and  detailed  account 
of  the  documents  which  furnished  materials 
and  reasons  for  the  several  provisions  of  de- 
tail. A  history  of  the  steps  that  have  been 
taken  in  the  formation  and  prosecution  of  the 
plan  u  also  interwoven. 

Upon  this  it  will  naturally  enough  be 
asked.  What  was  the  occasion,  and  what  can 
be  the  use  of  the  ensuing  sheets  ?  why  pub- 
lish them  ?  I  answer —  Because  the  bill  itself 
is  in  fiict  not  published:! — because,  were  it 
published,  the  contents  of  it  are  not  quite 
so  perspicuous  as  I  imagined  they  might  be 
made: — because  I  hoped  to  be  a  means,  in 
some  degree,  of  forwarding  the  good  purposes 
of  it,  by  stating  to  the  public,  more  in  detail 
than  it  would  have  been  competent  dther  to 
the  text  or  to  the  pre&ce  to  have  done,  the 
reasons  on  which  the  leading  provisions  in  it 
seemed  to  be  grounded,  and  by  suggesting  a 
few  hints  in  the  way  of  correction  or  addi- 
tion. 

**  Not  perspicuous?"  I  think  I  hear  some- 
body exdaiming: — **  what  Act  of  Parliament 
was  ever  more  so?"  None,  I  must  confess, 
that  I  can  think  of:  but  this  affords  me  no 


•t*  I  mean,  in  the  sense  ordinarily  put  upon  the 
word  published.  It  is  not  sold  at  any  of  the  shops ; 
it  has  no  bookseller's  nor  printer's  name ;  it  seems 
to  have  been  designed  for  the  perusal,  not  of  the 
world  at  large,  but  only  of  lllemben  of  Parlia* 
ment,  and  of  the  Author's  private  fziends» 
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reason  for  retracting.  The  legislator,  one 
would  indeed  naturally  suppose,  might  (and 
if  he  might,  why  should  not  he?)  speak  his 
own  meaning  so  plainly,  that  no  one  could 
speak  it  plainer;  so  concisely,  that  no  one 
could  render  his  expression  more  concise ;  in 
such  a  method,  boUi  as  to  matter  and  form, 
that  no  one  could  cast  it  into  a  better.  He 
might,  one  should  think:  for  what  should 
hinder  him  ?  Is  he  the  less  qualified  for  making 
himself  understood  and  remembered  by  being 
a  legislator?  If  he  did,  then,  as  he  might  do, 
expositions  would  be  useless,  and  abridg- 
ments would  be  impracticable.  But  does 
he? — consult  the  twelve  immense  volumes 
of  Acts  of  Parliaments ;  to  which  another  is 
in  the  way  to  add  itself  every  three  years. 

Let  me  not  all  this  while  be  understood  to 
reflect  censure  on  a  great  master  of  language, 
on  whom  nothing  less  than  censure  is  in- 
tended. Had  custom  (that  is,  the  law  of 
Parliament)  left  him  at  liberty  to  follow  the 
dictates  of  his  own  intelligence,  little  or  no- 
thing, I  suppose,  would  have  been  left  to  any 
one  else  to  add  to  it  on  the  score  of  perspi- 
cuity :  if  (supposing  the  bill  and  the  pre&ce 
to  come,  as  they  purport  to  do,  from  the 
same  hand,)  it  be  reasonable  to  judge  what 
he  could  have  done,  from  what  he  ha»  done. 
On  this  head  I  have  scarce  an  idea  of  making 
any  greater  improvement  on  his  draught  than 
what  he  could  have  made,  if  he  had  pleased, 
and  would,  if  he  had  thought  proper.  He 
thought,  I  suppose  (if  it  occurred  to  him  to 
propose  the  subject  to  his  thoughts,)  that 
one  plan  of  reformation  was  enough  to  pro- 
ceed upon  at  once.  On  the  present  occasion, 
his  business  was  to  reform  a  part  of  the  sys- 
tem of  punishment  adopted  by  our  legislation ; 
not  to  go  about  reforming  the  legislative  style. 
He  has  therefore,  of  course,  conformed  m  a 
great  measure  to  the  style  in  use,  though 
with  a  considerable  defidcation  from  the  usiuil 
complement  of  tautologies  and  redundancies: 
his  publication  being  a  draught  of  the  very 
instrument  which  it  is  intended  should  pass 
into  an  act. 

The  present  abstract  of  it  having  no  pre- 
tensions to  be  considered  in  that  light,  I 
have  held  myself  at  liberty  to  afford  the 
reader  many  of  those  assistances  which  par- 
liamentary men,  in  all  their  authoritative 
publications,  seem  so  studious  to  reject.  I 
have,  therefore  prefixed  numbers  to  the  sec- 
tions :  I  have  given  them  marginal  contents : 
I  have  made  frequent  breaks  in  the  letter- 
press: I  have  numbered,  every  now  and 
then,  the  leading  articles,  which,  though  in- 
cluded together  in  one  section,  seemed  to 
daim  each  of  them  a  separate  measure  of 
attention ;  and,  by  allotting  to  each  a  sepa- 
rate line,  have  displayed  them  more  distinctly 
than  if  lumped  together  in  one  unbroken 
mass.    These,  and  other  such  typographical 


assistances,  are  no  more  than  what  it  u  < 
mon  enough  for  writers,  on  the  most  ordinary 
subjects,  to  give  their  readers:  nor  would 
they  be  looked  upon  as  singular,  or  indeed 
worth  mentioning,  but  with  respect  to  those 
intricate  and  important  discourses  whidi 
stand  most  in  need  of  them. 

Another,  and  rather  more  serious  task,  has 
been  to  break  down  the  long  sentences,  into 
which  this  composition  (being  intended  to 
be  passed  into  an  Act  of  Parliament)  could 
not  but  have  been  cast  into  a  multitude  of 
shorter  ones:  to  retrench  the  tautologies 
and  superfluities  with  wnich  this  composi- 
tion, though  remarkably  scanty  on  this  head 
(being  intended  for  an*  Act  of  Parliament,) 
could  not  but  abound.  In  the  course  of 
these  operations,  I  have  here  and  there  ven- 
tured to  make  some  little  alteration  in  the 
order  of  the  several  matters  contained  in  the 
same  section:  but  with  entire  sections  I  have 
nowhere  taken  the  like  liberty. 

This  abstract,  then,  (to  mention  a  more 
general  use  that  may  be  made  of  it)  will  of 
itself  be  sufficient  to  prove,  that  a  sentence 
of  any  given  length  is  capable  of  being  cast 
into  as  many  sentences,  and,  consequently, 
that  each  sentence  is  capable  of  being  made 
as  short  as  there  can  be  occasion  to  desire. 
It  is  therefore  of  itself  sufficient  to  divest  the 
long-windedness  of  our  legislative  (one  may 
say  in  general  of  our  legal)  style,  of  the  plea 
of  necessity,  the  only  one  which  a  man  could 
think  of  urging  in  its  fiivour.  Had  this  been 
even  my  principal  object,  I  should  of  all 
others  have  wished  for  a  bill  like  this  to 
work  upon,  for  the  same  reason  that  gram- 
marians take  the  works  of  Pope,  and  Swift, 
and  Addison,  for  examples  of  solecisms  in 
grammar.* 

But  to  return.  By  the  means  above  men- 
tioned I  wiU  venture  to  hope,  and  that  with- 
out any  pretensions  to  make  it  a  ground  of 
vanity,  tiiat  this  abstract  may  be  found  to 
read  somewhat  more  •  pleasantly  than  even 
the  bill  itself;  and  that  on  this  head  the 
reader,  who  means  only  to  take  a  general 
view  of  the  bill,  and  who  is  not  in  that  line 
of  duty  or  of  study  which  would  lead  him  to 
weigh  words  and  syllables,  may,  as  far  as  he 
thinks  he  can  depend  upon  the  fidelity  of  this 
copy,  find  it  answer  his  purpose  as  wdl  as  the 
original. 

I  am  sorry  I  cannot  give  equal  satisfiiction 
to  his  curiosity  with  respect  to  the  Prefiice ; 
in  which  the  elegance  of  a  style,  which  is  the 
Author's  own,  has  been  at  full  liberty  to  dis- 
play itself,  unfettered  by  technical  forms  and 
prejudices.  This  I  must  not  transcribe,  nor 
can  presume  to  imitate.  The  uncouth  piles 
of  parliamentary  compomtion  have  not  aiten 
been  graced  witii  such  a  frontispiece. 


■  See  Bishop  Lowth*s  Grammar,  ^offim. 
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Amongst  other  things  we  learn  by  it,  is, 
that  **  the  difficulties  which  towards  the  end 
of  the  year  1775  attended  the  transportation 
of  convicts,*'*  gave  great  weight  to  the  in- 
ducements, if  they  were  not  tiiemselves  the 
sole  inducement,  that  led  to  the  institution 
of  this  plan.  It  may  be  some  consolation  to 
us,  under  the  misfortunes  firom  which  those 
difficulties  took  their  rise,  if  they  should  have 
forced  us  into  the  adoption  of  a  plan  that 
promises  to  operate  one  of  the  most  signal 
improvements  that  have  ever  yet  been  made 
in  our  criminal  legislation.  It  may  not  even 
be  altogether  extravagant  to  suppose,  Uiat  at 
the  end  we  may  be  found  to  have  profited 
not  much  less  than  we  shall  have  suffered  by 
these  misfortunes,  when  the  benefits  of  this 
improvement  come  to  be  taken  into  the  ac- 
<K)unt.  For  let  it  be  of  ever  so  much  conse- 
quence thai  trade  should  flourish,  and  that  our 
property  should  go  on  inereasingt  it  seems  to 
be  of  not  much  less  consequence  that  our 
persons  should  be  safe,  and  that  the  property 
we  have  should  be  secure.  If,  then,  the  efforts 
of  our  statesmen,  to  save  the  nation  firom  the 
stroke  of  those  adversities  have  not  been 
attended  with  the  success  they  merited,  let 
them  not  make  it  an  excuse  to  themselves 
for  sinkmg  into  despondency.  Let  them 
rather  turn  their  activity  into  a  new  channel : 
let  them  try  what  amends  can  be  made,  in 
some  other  fine,  to  their  own  reputation,  and 
f  o  the  public  service :  let  them  look  at  home ; 
and  if,  after  all  that  can  be  done,  the  nation 
must  lose  something  in  point  of  external 
splendour,  let  them  try  what  they  can  gain 
for  it  in  point  of  domestic  peace. 


I  understand  that  the  plan  is  not  yet  looked 
upon  as  absolutely  completed,  which  may  be 
one  reason  why  ^e  circulation  of  it  has  been 
hitherto  confined  to  a  few  hands.  The  ample 
use,  however,  and  liberal  acknowledgment 
that  has  been  made  of  the  helps  afforded  by 
former  volunteers,  induced  me  to  hope,  that 
any  lights  that  could  be  thrown  upon  the 
subject,  firom  any  quarter,  would  not  be  ill 
received. 

Whatever  fiuiher  additions  or  alterations 


Pagel. 


the  proposed  bill  may  come  to  receive  before 
it  has  been  carried  through  the  House,  there 
seems  to  be  no  great  likelihood  of  their  bear, 
ing  any  very  great  proportion,  in  p<nnt  of 
bulk,  to  the  main  bodv  of  the  bill  as  it  stands 
at  present.  And  as  it  is  not  yet  clear  but  that 
it  may  be  carried  through  in  the  course  of  this 
session  in  its  present  state,  it  seemed  hardly 
worth  while  to  delay  this  publication  in  ex- 
pectation of  fiirther  materials  that  may  either 
never  come,  or  not  in  such  quantity  as  to 
make  amends  for  the  delay.  It  will  be  an 
easy  matter,  if  there  &ould  be  occasion,  to 
give  a  supplemental  account  of  such  new 
matter  as  may  arise.  The  attention  of  the 
country  gentlemen  has  already  been  drawn  to 
the  subject  by  the  general  accounts  given  of 
the  plan  by  several  of  the  judges  on  their 
circuits  :  and  it  should  seem  that  no  fiirther 
apology  need  be  made  fi>r  giving  as  much 
sads&ction  as  can  be  given  in  the  present 
stage  of  the  business,  to  the  curiosity  which 
a  measure,  so  generally  interesting,  can  scarce 
fiul  to  have  excited.  That  curiosity  is  likely 
to  be  fiu^er  raised  by  some  firesh  inquiries, 
which  I  understand  it  is  proposed  to  institute 
in  the  Jlouse  of  Commons :  and  as  the  result 
of  these  inquiries  comes  to  transpire,  the  use 
and  application  of  it  will  be  the  better  seen, 
by  having  so  mudi  of  the  plan,  as  is  sketched 
out  already,  to  refer  to. 

The  haste  with  which,  on  the  above  ac- 
counts, it  was  thought  necessary  to  send  the 
ensuing  sheets  to  the  press,  must  be  my  apo- 
logy for  some  inaccuracies  which,  I  fear,  ynXL 
be  discoverable  in  them,  as  well  in  point  of 
method  as  of  matter.  It  is  not  a  month  since 
the  proposed  bill  first  fell  into  my  hands  in 
the  midst  of  other  indispensable  avocations. 

The  use  of  them,  however,  if  they  have 
any,  will,  I  hope,  not  be  altogether  confined 
to  the  short  period  between  the  publication 
of  them  and  the  passing  of  the  bill  into  a  law. 
For  when  a  great  measure  of  legislation  is 
established,  though  it  be  too  firmly  established 
to  be  in  danger  of  being  overturned,  it  is  of 
use,  for  tJie  satisfiiction  of  the  people,  that 
the  reasons  by  which  it  is  or  may  be  justified, 
be  spread  abroad  among  them. 

lAncobi't-Itm,  March  28,  1778. 


ADVERTISEMENT. 


Thb  persons  who  are  styled  "  convicts"  in 
the  ensuing  abstract,  are  styled  *'  offenders** 
in  the  proposed  Bill.  I  gave  them  the  former 
name,  to  avoid  a  confusion  I  found  occur  in 
speaking  of  them,  at  times  when  there  was 
occasion  to  speak  of  such  firesh  offences  as 
may  come  to  be  committed  by  the  same  per- 
sons during  their  confinement^  or  of  certain 


other  offences  which  the  bill  has  occasion  to 
prohibit  in  other  persons. 

In  regard  to  sex,  I  make,  in  general,  no 
separate  mention  of  the  female ;  that  being 
understood  (unless  where  the  contrary  Is  spe- 
cified) to  be  included  under  the  expression 
used  to  denote  the  mak. 
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This  Bill  has  two  csfatal  objects:  Ist,  To 
provide  ft  new  eatablishment  of  Labour- 
bouses  all  over  England;  2dhf,  To  extend 
and  perpetuate  the  establishment  already  set 
on  foot,  for  the  confinement  of  convicts,  to 
labour  upon  rivers.  It  consists  of  sixty-eight 
sections.  The  fifty-two  first  are  employed 
upon  the  former  of  the  above  objects :  the 
■even  following  upon  the  latter:  and  the 
remaining  nine  upon  certain  customary  pro- 
visions of  pro<»dure,  and  a  few  other  matters 
that  apply  alike  to  both. 

First  with  regard  to  the  establishment  of 
Houses  of  Hard  Labour.  The  first  twenty 
sections  are  employed  in  making  provision 
for  the  erection  of  the  buildings,  and  for  the 
appointment  of  the  magistrates  and  other 
officers  to  whom  the  management  of  that 
business  is  committed.  The  remaining  thirty- 
two  sections  are  employed  diiefly  in  pre- 
scribing the  regimen  to  be  observed  in  them 
when  built. 

So  much  for  the  general  outline  of  this 
regular  and  well  digested  plan.  Let  us  now 
uSiB  a  view  of  the  sections  one  by  one. 

The  first  Section,  or  Preamble,  states  the 
general  considerations  which  determined  the 
author  to  propose  the  establishments  in  ques- 
tion. These  considerations  are,  the  insuffi- 
ciency of  transportation  for  the  purposes  of 
example  and  reformation ;  the  superior  effi- 
cacy of  a  cotuse  of  confinement  and  hard 
labour;  and  the  unfitness  of  the  present 
bouses  of  correction  for  that  purpose. 

Obiervations Here  would  naturally  be 

the  occasion  for  a  commentator  to  dilate 
more  particularly  than  it  would  have  been  in 
character  for  the  bill  itself  to  have  done,  upon 
the  inconveniences  of  the  old  punishment  of 
transportation,  which  it  meant  to  supersede, 
and  the  advantages  of  the  new  mode  of  pu- 
nishment, whi<£  it  is  the  object  of  it  to 
introduce.  This  I  shall  have  occasion  to  do 
at  large  hereafter ;  stating  in  course  the  ad- 
vantages and  disadvantages  of  eadi :  but  a 


slight  and  immethodical  sketch  is  as  modi  m 
the  present  design  gives  room  for. 

The  punishment  of  transportation,  in  it» 
ordinary  consequences,  included  servitude, 
the  punishment  here  proposed  to  be  substi^ 
tuted  in  the  room  of  it.  At  all  events,  it 
included  banishment.  These  two  it  compre- 
hended professedly  and  with  design ;  bendea 
an  uncertain,  but  at  any  rate  a  very  afflictive, 
train  of  preliminary  hardships,  of  which  no 
account  was  taken ;  amongst  others,  a  great 
chance  of  producing  death. 

Taking  it  aU  together,  it  had  a  multitude 
of  bad  properties ;  and  it  had  no  good  ones, 
but  what  it  derived  fi-om  servitude,  or  which 
are  to  be  found  in  the  latter  punishment  in  a 
superior  degree. 

1.  In  point  of  proportion  it  was  unequal: 
for  a  man  who  had  money  might  buy  off  the 
servitude.*  With  regard  to  the  banishment, 
it  was  again  unequal;  for  nothing  can  be 
more  unequal  tlum  the  effect  which  the 
change  of  country  has  upon  men  of  different 
habits,  attachments,  talents,  and  propensi- 
ties. Some  would  have  bee^  glad  to  go  by 
choice ;  others  would  sooner  die. 

2.  It  was  unexemplary :  what  the  convicts 
suffered,  were  it  much  or  little,  was  unknown 
to  the  people  for  whose  benefit  it  was  de- 
signed. It  may  be  proved  by  arithmetic, 
that  the  purpose  of  example  is,  of  all  the 
purposes  of  punishment,  the  chief. 

3.  It  was  unfrugal:  it  occasioned  a  great 
waste  of  lives  m  the  mode,  and  a  great  waste 
of  money  in  the  expenses,  of  conveyance. 

4.  It  did  answer  indeed,  in  some  degree, 
the  purpose  of  disabling  the  offender  from 


*  In  virtue  of  the  Statute  4  Geo.  I.  c  2,  the 
Court  used  to  contract  with  some  person  to  con. 
vey  the  convict  to  the  place  of  destination :  there- 
upon the  convict  is  made  over  '^  to  the  use  of** 
Uie  oontiactor  and  ^'  his  aasiens,"  who  are  de- 
dared  in  general  terms  to  **  nave  a  proper^  or 
interest  in*  his  '*  service,"  for  the  time  specified 
in  tiie  I 
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4oaig  fiirtber  miickief  to  the  oommunity 
during  tlie  ooDtinmnce  of  it ;  but  not  in  so 
great  a  degree  as  the  confinement  incident  to 
servitude.  It  has  always  been  easier  for  a 
man  to  return  from  transportation,  than  to 
escape  from  prison. 

5.  It  anawered,  indeed,  every  now  and 
then,  the  purpose  of  reformation :  But  by 
what  means?  By  means  of  the  servitude 
that  was  a  part  of  it.  It  answered  this  pur- 
pose pretty  well ;  but  not  so  well  upon  the 
whole,  under  the  uncertain  and  variable  di- 
rection of  a  private  master,  whose  object 
was  his  own  profit,  as  it  may  be  expected 
to  answer  under  regulations  concerted  by 
the  united  wisdom  of  the  nation,  with  this 
express  view. 

Section  IL  provides  in  general  terms  for 
the  erection  of  houses  for  the  purposes  of 
confinement  and  labour  throughout  England 
and  Wales.  These  houses  are  to  be  entirely 
sepasate  from  all  other  public  habitations, 
whether  destined  for  the  custodv  or  punish- 
ment of  offenders,  or  for  the  mamtenance  of 
the  honest  poor.  The  legal  appellation  they 
are  directed  to  be  called  by,  is  Umt  of  Houses 
of  Hard  Labour. 

Observations, — It  might,  perhaps,  be  as 
well  to  call  them  Hard-Labour  Houses^  or 
Za6otcr-J7oau«s,atonce.  This,  or  some  other 
equally  compendious,  is  the  name  that  will 
undoubtedly  be  given  them  by  the  people  at 
large ;  the  tendency  of  popular  speech  being 
to  save  words  and  shorten  names  as  much  as 
possible.  Such  a  name  should  be  analogous 
to  the  names  Rasp-hujfs  [Rasping-house,] 
and  Spin-hujfs  [Spmning-house,]  in  use  in 
Holland;  and,  in  short,  to  our  ^glish  word 
Work-house.  The  technical  name  would  by 
this  means  be  the  same  as  the  popular.  This 
would,  pro  tanto,  save  circumlocution,  and 
guard  against  error  in  law  proceedings.  Where 
departing  from  the  popular  forms  of  speech 
is  not  necessary,  it  is  always  inconvenient. 
So  much  for  an  object,  which,  perhaps,  nuiy 
be  thought  to  be  hardly  worth  the  wordJs 
that  have  been  spent  upon  it. 

Section  IIL  is  designed  to  make  provision 
for  the  raising  of  the  monies  to  defiray  the 
diarges  of  purchasing  ground  and  building; 
and  it  prescribes  the  proportions  in  which 
sodi  monies,  when  raised,  are  to  be  distri- 
buted among  the  districts  established  in  the 
next  section  for  the  purposes  of  the  act.* 
These  proportions  it  takes  frt>m  the  number 
of  convicts  that  have  been  ordered  fiir  trans- 
portation, in  each  county,  within  the  compass 
of  a  year,  upon  an  average  taken  frn-  seven 
years  last  past.  A  blank  is  left  for  the  par- 
ticular fund  out  of  which  the  monies  are  to 
issue. 

Observations. — The  contribution  by  which 

•  See  Table,  coL  8th,  p.  84. 


these  moMps  are  to  be  raised,  is  made,  we 
see,  not  a  local,  but  a  general  mie.  A  local 
tax,  however,  b  that  which  seemed  most 
obviously  to  suggest  itself,  since  the  expen- 
diture is  local;  but  a  general  one  appears  to 
be  much  preferable.  Had  the  tax  been  local, 
it  would  have  been  raised  upon  the  plan  of 
the  county  taxes;  it  would  by  that  means 
have  fallen  exclusively  upon  householders 
bearing  scot  and  lot.  But  the  benefit  of  it, 
be  it  what  it  may,  is  shared  indiscriminately 
among  the  whole  body  of  the  people.  Add 
to  this,  that  the  sums  of  money  requisite  for 
this  purpose  will  probably  be  large.  These, 
were  they  to  be  raised  at  once,  in  the  several 
districts,  in  the  manner  of  a  county  tax,  would 
be  apt  to  startle  the  inhabitants,  and  preju- 
dice them  against  the  measure. 

As  to  the  proportion  in  which  the  supplies 
are  to  be  dis^buted  among  the  several  dis- 
tricts, this  is  taken,  we  see,  from  the  average 
number  of  convicts.  This  was  an  ingenious 
way  of  coming  at  the  extent  it  would  be  re- 
quisite to  give  to  the  respective  buildings, 
and  the  terms  allotted  would  naturally  be 
proportioned  to  the  extent.  Rigid  accuracy 
in  this  apportionment,  does  not  seem,  how- 
ever, to  have  been  aimed  at.  According  to 
the  method  taken,  the  allowance  to  the 
smaller  counties  will  be  somewhat  greater 
in  proportion  than  to  the  larger.  There  are 
a  great  many  counties  whose  average  number 
is  settled  at  one:  the  computation  does  not 
descend  to  fractions.  This,  if  it  be  an  error, 
is  an  error  on  the  right  side. 

For  two  of  the  towns  that  are  counties  of 
themselves,  no  average  number  of  convicts, 
I  observe,  is  stated:  these  are,  Newcastle- 
upon-Tyne  and  Haverfordwest. 

Upon  turning  to  the  table  subjoined  to  the 
bill,  it  appears,  that  at  Haverfordwest  there 
have  been  no  convicts  at  all  within  the  time 
in  question.  At  Newcastle-upon-Tyne,  the 
average  is  stated  at  five.  The  omission  in 
the  bill  seems  therefore  to  be  accidental. 

Section  IV.  provides  for  the  payment  and 
application  of  the  monies  mentioned  in  the 
preceding  section.  They  are  directed  to  be 
paid  to  cosunittees  of  justices,!  or  their  order, 
and  applied  to  the  building  of  the  houses 
above  mentioned.  The  deficiencies,  if  any, 
in  the  provision  thus  made,  are  to  be  borne 
afterwards  by  the  districts. 

By  Section  V.,  all  England,  including 
Wales,  is  cast,  for  the  purposes  of  this  act, 
into  districts  of  a  new  dunension.|  This  di- 
vision is  made  commensurate  to  the  division 
into  circuits,  as  well  as  to  that  into  counties. 
A  certun  number  of  these  districts  are  in- 
eluded  in  each  circuit;  and  each  district  in- 
cludes one  or  more  counties.     Towns,  thai 


t  See  Sect  VL 
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ire  eounties  of  themselyes,  are  put  upon  m 
footing,  in  this  respect,  with  counties  at  large. 
London  and  Bfiddlesex  form  each  a  district 
by  itself^  The  whole  principality  of  Wales, 
together  with  Cheshire  and  Chester,  are  in- 
cluded in  one  district.  The  whole  number 
of  districts  is  nineteen.  The  reason  it  gives 
for  this  junction  of  the  counties  is,  that  it 
will  serve  to  lessen  the  expense. 

ObiervatioHs, — The  circuit  divisions,  it 
seems,  were  thought  too  large;  the  county 
divisions  too  small;  besides  that  the  latter 
are  unequal.  This  is  the  case  more  parti- 
cularly with  the  towns  that  are  counties  of 
themselves,  in  comparison  with  some  of  the 
larger  shires.  The  use  of  making  the  dis- 
tricts less  than  the  circuits,  and  at  the  same 
time  larger  than  the  counties,  is  the  adjusting 
the  buildings  to  a  convenient  size.  An  esta- 
blishment for  the  reception  of  a  large  number 
of  persons  may  be  conducted,  as  &e  pream- 
bular  part  intimates,  at  a  proportionably  less 
expense,  than  an  establishment  for  the  recep- 
tion of  a  small  number.  The  uses  of  making 
them  less  than  the  circuits,  are  two: — l<r. 
The  lessening  the  expenses  of  conveying  the 
conricts  from  the  place  of  trial  to  Uie  place 
of  punishment;  2dfy,  The  lessening  the 
trouble  and  expense  c^  the  justices,  who  are 
to  travel  out  of  their  own  counties,  to  the 
town  where  they  are  to  meet  to  carry  the 
act  into  execution.  It  is  doubtless  on  the 
former  principle,  that  we  are  to  account  for 
the  comprising  the  twelve  Welsh  counties, 
together  with  Cheshire  and  the  city  of  Ches- 
ter, in  one  district;  for  in  this  district,  ex- 
tensive as  it  is,  the  average  number  of  convicts 
has  been  found  to  be  less  than  in  any  other. 
On  the  two  latter  principles,  it  may  seem 
rather  inconvenient  that  dus  district  should 
be  so  large.  It  is  to  be  hoped,  on  this  ac- 
count, that  the  situation  chosen  for  the  la- 
bour-house for  this  district  will  be  as  central 
as  is  consistent  in  other  respects  with  con- 
venience. 

Section  VL  establishes  the  committees  of 
justices,  who  are  to  be  appointed  by  the  ge- 
neral sessions  of  their  respective  counties,  to 
meet  together  for  the  purposes  of  carrying 
this  act  into  execution  at  a  particular  (Jace 
within  each  of  the  districts,  within  which 
their  respective  counties  are  included  :*  and 
it  settles  the  proportion  which  the  number 
of  committee-men  in  each  county  is  to  bear 
to  the  number  of  committee-men  in  every 
other.  These  conunittees  are  empowered  to 
appoint  stated  meetings  (giving  ten  days 
notice^  and  to  make  adjournments.  The 
oonumttee-men  are  to  be  appointed  at  the 
next  general  sessions  after  the  passing  of 
this  act. 

Ob§erv^umB. — The  power  of  sending  jus- 
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tioes  as  oommittee-men  is  given,  we  majr 
observe,  to  all  the  counties  at  large,  in  vm 
rious  proportions,  from  one  to  five  inclusive* 
likewise  to  all  the  town-counties  except 
three  —  Berwidc,  Chester,  and  Haverford- 
west. Whether  these  omissions  are  accidental 
or  designed,  is  more  than  I  can  take  upon  me 
to  conjecture. 

Section  VII.  provides  against  any  failure 
in  the  sessions  to  appoint  committee-men,  or 
in  the  committee-men  to  take  upon  tiiem 
their  office.  If  at  the  next  general  sessions 
after  the  passing  of  the  act,  no  committee-men 
should  be  appointed,  or  not  enough,  or  if  any 
should  refuse,  power  is  given  to  Uie  euttas 
rotulonm  to  supply  the  dd&dency  within  three 
months. 

Ob$ervation$,  —  This  provision  seems  to 
proceed  on  the  supposition,  that  in  some 
places  the  measure  of  tiie  bill  may  prove  un- 
popular among  the  country  magistrates.  By 
way  of  a  spur  to  them,  this  power  is  there- 
fore given  to  the  eu9to$  rotuhrum :  but  may 
it  not  be  possible,  especially  in  some  of  the 
remote  counties  (suppose  the  Welsh  counties) 
that  even  the  cuMtot  rotuhrum  may  be  tinc- 
tured with  the  local  prejudices?  It  should 
seem  there  could  be  no  harm,  rather  than 
there  should  be  a  gap  in  the  execution  of  the 
act,  in  substituting  the  Lord  Chancellor  to 
the  cu8t08  rotuhrum,  in  the  same  manner  as 
he  is  substituted  to  the  sessions. 

Section  VIII.  gives  the  sessions  the  power 
of  changing  their  committee-men  from  year  to 
year:  idso  of  supplying  vacancies  at  any  time 
when  they  may  happen* 

ObservatUmt.  —  For  conformity's  sake» 
might  not  this  latter  power,  in  defitult  of 
the  sessions,  be  given  to  the  eu$to9  rotuh- 
rum  f  and,  (if  sudi  an  addition  were  to  be 
adopted)  in  his  defruilt,  to  the  Lord  Chan- 
cellor? 

Section  IX.  requires  the  committees  to 
appoint  each  a  derk  and  treasurer,  with  such 
salaries  as  they  shall  think  reasonable,  re- 
moveaUe  at  pleasure :  the  treasurer  to  give 
security  in  proportion  to  the  sum  likely  to 
come  into  his  hands.t 

Section  X.  appropriates  the  monies  to  be 
received  by  the  committees,  or  their  trea- 
surer, to  the  uses  of  the  act. 

Section  XL  appoints  the  place  and  time 
of  the  first  meeting  of  the  several  commit- 
tees ;t  empowering  Uiem  (aft^  choosing  thdr 
chairman,  derks,  and  treasurer)  to  adjourn 
to  any  other  time  and  place  within  the  same 
district  It  then  directs  them,  at  this  or  any 
subsequent  meeting,  to  make  choice  of  • 
piece  or  pieces  of  ground  to  build  on,  one  or 
more  for  eadi  district.  The  orders  for  this 
purpose  are  to  be  certified  in  London  and 
Middlesex  to  the  King's  Bench,  and  else- 
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wliere  to  the  jiidges  on  their  drcuits;  except 
that,  in  the  WeUh  district,  they  are  to  be 
eert^Md,  not  to  any  of  tiie  Welsh  judges, 
but  to  those  of  Chester :  in  case  of  their  dis- 
approval, a  second  order  is  to  be  made,  and 
80  tolies  quoties :  so  also  if  the  spot  pitched 
upon  be  such  as  cannot  be  purchased  under 
the  powers  given  by  the  act.*  With  regard 
to  the  chmce  of  the  spot,  it  gives  some  di- 
rections. The  committees  are  required  to 
have  regard  to 

1.  The  healthiness  of  the  situation. 

2.  The  fiudlity  of  getting  water. 

3.  The  nearneu  to  some  trading  town. 

4.  But  to  avoid  choosing  any  {Mace  within 
m  town,  if  any  other  convenient  place  can  be 
found. 

5.  To  give  the  prefierence  to  a  place  sur- 
rounded with  water,  if  in  other  respects 
healthy  and  proper. 

ObservaHom, — With  regard  to  the  places 
of  meeting,  it  seems  rather  extraordinary, 
that  in  the  Welsh  district,  a  place  so  tar  from 
central  as  Chester  should  be  appointed.  This 
obliges  the  whole  body  of  committee-men 
from  Wales  to  travel  out  of  their  principa- 
lity ;  and  a  Pembrokeshire  justice,  who  has 
to  traverse  all  North  and  South  Wales,  may 
have,  perhaps,  near  two  hundred  miles  to  go 
before  he  reaches  the  place  of  his  destina- 
tion. This  inconvenience,  indeed,  is  open, 
in  some  measure,  to  a  remedy,  by  the  power 
given  to  the  committees  to  choose  the  place 
of  thor  adjournment ;  but  at  any  rate,  be 
ihe  place  ever  so  central,  in  so  Itfge  a  dis- 
trict, it  cannot  but  be  very  remote  from  the 
abodes  of  the  greater  part  of  the  committee- 
men. On  this  account,  more  especially  if 
the  Welsh  dis^ct  is  to  remain  undivided, 
Bjg^t  it  not  be  proper  to  idlow  to  the  com- 
mittee-men, at  least  to  such  as  had  to  travel 
out  of  their  own  counties,  a  small  sum  (were 
it  no  more  than  ten  shillings  a-day)  to  help 
to  indemnify  them  for  their  expenses  ?  To 
miny  a  ma^strate,  who  mis^t,  in  other  re- 
spects, be  better  qualified  for  the  business 
than  a  ridier  man,  the  expense  (to  say  no- 
thing of  the  trouble)  of  making  frequent 
jomnies  to  sudi  a  distance  as  he  might  have 
oecarion  to  travel  to,  might  be  an  otjection 
•ufl&cient  to  prevent  his  acceptance  of  the 
oAce.  There  seems,  at  any  rate,  to  be  much 
more  reason  for  giving  a  salary  to  tiiese  com- 
mittee-men, than  to  persons  to  be  appointed 
visitors  to  tiie  labour-houses  ;t  since  the  vi- 
sitors sidy  be  taken  froin  the  neighbourhood 
of  the  house,  and  the  committee-men  mmst, 
many  of  them,  come  from  a  great  distance. 
Suppose  the  allowance  were  to  be  sixpence 
•-mfle  (the  distance  to  be  ascertained  by  the 
oath  of  the  traveller),  and  a  sum  not  exceed- 

•  See  Sect  XVIL  &  XX. 
t  See  Sect  XXII. 


ing  ten  shillings  a-day,  so  long  as  the  com- 
mittee continues  sitting? 

The  directions  respecting  the  chmce  of  the 
spot  are  well  imagined,  and  strongly  mark 
the  judgment  and  attention  of  tiie  author. 
His  ideas  on  this  matter  seem  to  quadrate 
pretty  exactly  with  **  the  singular  and  well- 
directed  researches"  (as  he  styles  them)  of 
Mr.  Howard,  to  whose  merits,  as  a  zealous 
and  intelligent  friend  of  human  kind,  it  ia 
difficult  for  language  to  do  justice. 

One  direction  is,  that  a  preference  be  given 
to  a  spot  surrounded  with  water,  if  it  be  in 
other  respects  healthy  and  proper.  Unless 
the  water  be  running  water,  it  is  not  very 
likely  to  be  healthy. 

Section  XIL  appoints  a  nominal  proprie- 
tor, to  whom  the  ground,  when  purchased, 
is  to  be  conveved.  This  person  is  to  be  the 
town-derk,  ror  London;  the  derk  of  the 
peace,  for  Bfiddlesex ;  the  derk  of  assixe  of 
the  circuit,  for  the  other  English  districts ; 
witii  a  blank  left  for  the  Welsh;  and  for  this 
purpose  the  officers  in  question  are  respec- 
tively constituted  bodies  corporate. 

Observatims,  —  After  such  a  provision, 
might  it  not  be  necessary,  or  would  it  be  su- 
perfluous, to  provide  that  an^  action  might 
be  brought  by  the  committee  m  the  name  of 
any  of  the  officers  therein  named,  without 
naming  the  person  who  holds  the  office?  This 
is  a  precaution  taken  in  some  acts.  The  oc- 
casion, if  any,  which  may  make  it  necessary, 
is  that  of  a  vacancy  happening  in  any  of  those 
offices,  at  a  time  when  it  is  requisite  to  bring 
(suppose)  an  action  of  trespass,  for  any  en- 
croachment or  other  trespass  conmiitted  upon 
the  spot  thus  to  be  made  the  property  of  the 
public.  The  trespass  is  committed  (suppose) 
at  a  juncture  that  does  but  just  admit  of  an 
action's  being  brought  in  such  time  as  to  be 
tried  at  the  next  assizes.  The  county  is  one 
of  those  in  which  the  assizes  are  held  but  once 
a-year.  To  obviate  this  difficulty,  if  there  be 
one,  why  might  not  the  conmiittee  be  em- 
powered to  bring  any  such  action  in  their 
own  name  ?  in  short,  why  might  not  the  com* 
mittee  themsdves  be  ihe  body  corporate? 
This  would  save  circuity ;  since  whatever  is 
done  b^  the  officer  above  mentioned,  must  be 
by  their  direction,  and  under  their  controuL 

Section  XIIL  gives  a  proportion  for  deter- 
mining  the  size  of  the  several  houses.  They 
are  to  be  large  enough  to  contain  three  times 
the  average  number  of  convicts  in  a  year,  it 
being  supposed  that  each  convict  will  continue 
in  them  three  years  upon  an  average. 

It  likewise  gives  some  directions  with  re- 
spect to  the  apartments.  Each  house,  with 
its  appurtenances,  is  to  contain, 

1.  Lodging-rooms  for  the  convicts. 

2.  Storehouses  and  warehouses. 

3.  An  infirmary,  with  a  yard  adjoining. 

4.  Several  cells  or  dungeons.     • 
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5.  A  diapeL 

6.  A  barying-ground. 

7.  Apartments  for  the  officers. 
Ob$ervaH<ms, — To  the  above  acconunoda- 

tkms,  it  might,  perhaps,  be  not  amiss  to  add 
Bjforden,  to  supply  the  house  with  vegetables, 
llie  laborious  part  of  the  work  might  be  done 
by  the  prisoners  themselves,  who  might  be 
employed  in  it,  either  some  few  of  them  for 
a  constancy,  or  all  of  them  occasionally.  In 
the  latter  case,  the  privilege  of  being  thus 
employed  might  constitute  an  indulgence  to 
be  given  in  the  way  of  reward,  as  it  would 
be  an  agreeable  relief  from  their  ordinary 
domestic  labour.*  It  seems  probable,  that  a 
part  of  the  labour  might  be  more  economi- 
cally employed  in  this  \ray,  than  upon  the 
ordinary  business  of  the  house ;  even  though 
the  prime  cost  of  a  wall  to  inclose  the  garden 
were  taken  into  the  account. 

With  regard  to  the  '*  cells  or  dungeons," 
gs  they  are  called,  there  are  some  cautions 
that  seem  highly  necessary  to  be  observed. 
That,  for  the  punishment  of  the  refractory, 
there  should,  in  every  such  house,  be  some 
places  of  confinement,  under  the  name  of 
dungeons,  seems  perfectly  expedient :  at  the 
same  time  that  it  is  altogether  inexpedient 
there  should  anywhere  be  any  place  that 
should  partake  in  all  respects  of  the  nature 
of  those  pestiferous  abodes. 

The  purposes  for  which  dungeons  seem  in 
general  to  have  been  calculated  (I  mean  such 
purposes  as  are  justifiable,)  are  two:  safe 
custodfff  and  terror.  The  first  must,  in  all 
cases,  and  the  second  may,  in  many  cases,  be 
desirable.  But  in  aiming  at  these  two  pur- 
poses, another  highly  mischievous  effect  has 
unintentionally  been  produced ;  the  exclusion 
of  fresh  air,  and,  as  one  consequence  of  it, 
the  exposure  of  the  room  to  perpetual  damps. 
These  apartments  have  been  contrived  un- 
der ground;  hence  there  have  been  no  late- 
ral outlets,  but  the  entrance  has  been  at  top 
through  a  trap-door.  By  this  means  the  air 
hat  remained  almost  continually  unchanged ; 
being  breathed  over  and  over  again,  it  has 
soon  become  highly  unfit  for  respiration,  and 
having  in  a  short  time  dissolved  as  much  of 
the  damp  as  it  could  take  up,  the  remainder 
has  continued  floating  without  any  thing  to 
carry  it  off.  The  pernicious  consequences  of 
such  a  stagnation,  in  generating  the  most 
fiital  and  pestilential  di^ases,  have  been  in- 
ferred  from  theory,f  and  have  been  but  too 
fully  verified  by  experience  and  observation.} 

*  Mr.  Campbell,  superintendent  of  the  Thames 
convicts,  employs  a  part  of  the  ground  he  has 
the  management  of,  in  raising  vegetables  for 
their  use. 

t  See,  widi  respect  to  the  effects  of  air  tainted 
with  resiMxation,  Priestly  on  Air,  vols.  1  &  2. 
With  respect  to  damps,  Ford7ce*s  Elements 
of  the  Practice  of  Physic,  tide  Catarrh^  and 
Hamilton's  Essavs. 

$  See  Howard  on  Prisons,  pattinu 


The  busiiiees  is,  then,  to  make  tke  neoesnry 
provisions  for  the  purposes  of  safe  custody 
and  terror,  without  excluding  the  freah  air. 
To  effect  the  first  of  these  purposes,  other 
means  in  abundance  are  afforded  upon  the 
fiu;e  of  the  bill,  as  it  stands  at  present  (and 
if  these  be  not  sufficient,  more  might  be  af- 
forded) by  the  structure  and  regimen  of  the 
prison.  Some  expedients  relative  to  this  de- 
sign will  be  suggested  in  the  course  of  these 
observations. 

With  regard  to  terror,  the  chief  circum- 
stance by  which  a  dungeon  is  calculated  to 
answer  this  purpose,  is  the  exclusion  of  day- 
light. In  a  dungeon,  this  effect  is  produced 
by  a  constant  and  unalterable  cause  —  the 
subterraneous  situation  of  the  place :  but  the 
same  effect  may  be  produced  more  commo- 
diously,  by  means  which  might  be  applied  or 
not,  according  as  they  are  wanted,  and  that 
wiUiout  excluding  the  fresh  air.  The  means 
I  am  speaking  of  are  very  simple :  Air  tra- 
vels in  all  dir^tions;  light  only  in  right  lines. 
The  light,  therefore,  may  be  excluded  with- 
out the  air,  by  adapting  to  the  window  a 
black  scuttle  inflected  to  a  right  angle.  If 
the  door  be  made  on  the  side  opposite  to  the 
window,  there  will  be  as  much  draught  as  if 
the  window  opened  directly  into  the  air  with- 
out the  scuttle.  Light  might  also  be  pre- 
vented fitmi  coming  in  at  the  door,  by  a  re- 
turn made  to  it  in  the  same  manner.  By  these 
means  the  prisoner's  ordinary  apartment,  or 
any  other  apartment,  may  be  made  as  gloomy 
as  can  be  desired  without  being  unhealthfuL 

I  do  not  deny  but  that  the  terrors  of  a 
dungeon  nuiy  depend  in  some  degree  upon 
the  circumstance  of  its  being  under  ground. 
In  the  imaginations  of  the  bulk  of  men,  the 
circumstance  of  descent  towards  the  centre 
of  the  earth  is  strongly  connected  with  the 
idea  of  the  scene  of  punishment  in  a  fotore 
lifo.  They  depend,  in  some  measiue,  like- 
wise, upon  the  circumstance  of  stUineu ;  and 
the  stillness  nuiy,  at  the  same  distance  from 
a  sounding  body,  be  made  more  perfect  in  a 
dungeon  than  in  an  ordinary  room :  the  un« 
hoterrupted  continuity  of  the  walls,  at  the 
same  time  that  it  excludes  fresh  air  and  day- 
light, serving  also  to  exclude  sound.  But  I 
cannot  look  upon  the  first  of  these  circum- 
stances of  terror  as  being  of  that  importance, 
as  to  warrant  the  paying  so  dearly  for  it  as 
must  be  paid  by  the  exdusion  of  wholesome 
air,  whidi  is  so  apt  to  change  a  punishment, 
meant  to  be  slight  and  temporary,  into  a  ca- 
pital one.  As  to  the  purpose  of  stillness,  it 
might  be  answered  in  a  nearly  equal  degree, 
by  building  cells  (whiidi,  at  any  rate,  should 
\i^  called  dungeons)  at  a  distance  fr'om  the 
house.  If  the  utmost  degree  of  stillness  were 
thought  not  to  be  absolutely  necessary  to  be 
insisted  on,  a  man's  own  lodging-room  might 
at  any  time,  by  the  contrivance  above  men- 
tionedy  be  fitted  up  for  the  purpose.    On 
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■Mither  aeooant,  however,  the  lodging-rooms 
■e  not  quite  so  answerable  to  the  d^ign,  as 
a  i^aoe  on  purpose,  since  something  of  the 
effect  depends  npon  the  ttrangenets  of  the 
place ;  and  upon  its  being  known  to  be  ap« 
propriited  to  a  penal  purpose. 

Afier  all,  it  does  not  seem  advisable  to 
rest  the  whole  of  the  punishment  altogether 
upon  the  ground  of  terror,  since  terror  is  ob- 
fitcxated  by  £uniliarity.  To  make  up  a  uni- 
fiorm  complement  of  punishment,  it  is  found 
necessary  to  have  recourse  to  otiier  drcum- 
staoces  of  distress ;  such  as  the  hard  diet  ap- 
pobted  by  this  bill.  This  consideration  toiakes 
It  the  less  necessary  to  be  at  any  inconvenient 
expense  in  screvdng  the  sentiment  of  terror 
ip  to  the  highest  pitch. 

Section  XIV.  directs,  that  assoon  as  aspot 
of  ground  shall  have  been  purchased,  adver- 
tiiements  shall  be  inserted  by  the  committees 
in  the  local  newspapers,  for  builders  to  give 
in  plans,  with  proposals  and  estimates :  that 
a  plan,  when  agreed  upon  by  the  committee, 
ibdl  be  presented  to  the  judges  as  before  ;* 
and  that,  after  their  approbation,  signified  in 
writing,  the  committee  may  contract  with  the 
architect,  and  superintend  the  execution. 

Sections  XV.  XVI.  XVII.  XVIII.  and 
XIX.  are  taken  up  with  a  set  of  regulations, 
wfaidi,  thou^  very  necessary,  are  collateral 
to  the  main  purposes  of  the  act,  being  em- 
^yed  in  giving  the  usual  system  of  powers 
requisite  to  effectuate  purchases  to  be  made 
ibr  public  purposes.  With  regard  to  these,  it 
will  be  sufficient  to  give  a  very  general  sketch 
of  the  contents. 

Section  XV.  removes  the  disabilities  that 
proprietors  of  certain  descriptions  Ue  under 
toahen. 

Section  X  VL  provides  for  the  distribution 
of  the  purchase-money  among  the  parties  in- 
terested. 

Section  X  VIL  prescribes  the  usual  course 
for  bringing  unwilling  proprietors  to  com- 
pKaoce. 

Section  XVIIL  gives  the  usual  powers  for 
•ettling  disputes  concerning  the  value  of  the 
spot,  iy  the  verdict  of  a  jury. 

Obtirvations In  settling  the  fine  to  be 

imposed  on  witnesses  in  case  of  contumacy,  it 
fimitoit,  on  the  side  of  diminution,  to  twenty 
•hillings,  and  on  the  side  of  increase  to  ten 
pounds.  This  provision  seems  liable  to  an 
incoavenienoe  to  which  fines  imposed  by 
statute  are  very  apt  to  be  liable,  that  of  the 
jmmikment*s  proving,  in  many  instances,  Uss 
^eqnoakfUtotkeproJUoftheofftnce.  A 
witness,  we  shall  say,  knows  of  a  circum- 
■tanee,  not  notorious  in  its  nature,  that  tends 
to  dio^nish  the  value  of  the  land :  or,  let  the 
oraimstance  be  notorious,  one  witness  alone 
his  design  of  fidling  not  being 


•See  Sect  XI. 


suspected.  The  value  in  question  being  the 
value  oi  the  fee-simple,  it  will  be  somewhat 
extraordinary,  if  the  difference  made  by  sudi 
a  circumstance  be  not  more  than  ten  pounds. 
In  such  case,  the  owner,  indemnifying  the  wit- 
n^,  is  twr9  of  gaining  more  than  ten  pounds, 
with  only  a  chance  of  losing  a  sum  between 
t^  pounds  and  twenty  shillings.  A  ease 
might  be  figured,  though  not  so  natural  an 
one,  in  which  either  the  witness  or  one  of  the 
parties  might  have  an  inducement  to  suppress 
a  circumstance  that  tended  to  increase  the 
value  of  the  lands. 

On  the  other  side,  the  danger  is  greater  but 
the  inconvenience  less.  The  pubUc  does  not 
suffer  so  much  1^  a  charge  affecting  the  public 
purse,  as  an  individual  by  a  loss  affecting  his 
purse  to  the  same  amount. 

Would  there  be  any  improper  hardship  in 
obliging  the  party  in  this  case  (as  he  is  in  so 
many  more  cases  of  greater  inconvenience  to 
him)  to  be  examined  upon  oath  ? 

If  proper  evidence  cannot  be  got  at  one 
time,  it  ought  to  be  got  at  another.  The  trial, 
therefiire,  should  be  a4joumed ;  or  rather,  to 
prevent  private  applications  to  the  jurymen, 
a  new  trial  should  be  appointed.  Power 
should  be  given  in  sudi  case  to  compel  the 
appearance  of  the  contumacious  witness  by 
arrest ;  and  if  at  last  he  appears  and  is  exa- 
mined, the  natural  punishment  for  his  offence 
would  be  the  being  subjected  to  the  costs  of 
the  preceding  trial ;  since,  if  any  part  of  the 
charge  were  not  borne  by  him  by  whose  de- 
linquency it  was  occasioned,  it  must  &11  upon 
somebody  who  was  innocent.  This  punish^ 
noent,  however,  ought  to  be  open  to  mitiga- 
tion in  consideration  of  his  circumstances ; 
since  a  charge  to  this  amount,  though  it  might 
be  a  trifle  to  one  man,  might  be  ruin  to  an- 
other. 

In  order,  however,  to  ground  a  warrant  for 
the  apprehension  of  a  witness  who,  on  a  for- 
mer truil,  had  made  defiiult,  an  averment  upon 
oath  should  be  exacted  firom  the  party  on 
whose  behalf  the  warrant  is  applied  for,  that 
in  his  belief  the  person  whose  testimony  is 
required  is  a  material  witness. 

In  justice  to  the  author,  it  may  be  proper, 
in  this  place,  to  observe,  that  the  deficiencies, 
if  such  they  should  be  thought,  which  the 
above  proposals  are  calculated  to  supply,  are 
not  chargeable  upon  this  bill  any  more  than 
they  are  upon  all  the  acts  in  the  statute-book 
that  have  correspondent  passages. 

Section  XIX.  provides,  as  is  usual,  that 
the  costs  of  such  a  trial  shall  await  the  ver- 
dict. 

Section  XX.  makes  a  saving  for  dwelling- 
houses  and  pleasure-grounds.t 


•f  It  would  a^ve  paper  were  the  six  last  sections 
generalised  by  an  act  on  purpose.  The  same 
tbinff  may  be  observed  respecting  a  string  of 
provisioDs  at  the  end  of  the  bill. 
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So  much  coDcermng  the  groiiiid*plot  and 
the  buildings.  Next  come  the  proviflions 
relative  to  &e  regimen  of  the  labour-houses: 
these  occupy  the  thirty-two  following  sec- 
tions, all  but  six,  from  the  thirtieth  to  die 
thirty-fifth  inclusive,  which  concern  the  dis- 
posal of  convicts,  previous  to  the  oonmaence- 
ment  of  their  punishment. 

Section  XXL  provides,  that  when  the 
houses  are  ready,  or  nearly  so,  the  committees 
shall  appoint  officers,  lay  in  stock,  and  esta- 
blish regulations  in  the  cases  not  provided 
for  by  the  bill :  with  power  at  any  time  to 
make  additions  and  alterations :  every  regula- 
tion to  be  approved  of  by  the  judges  afore 
mentioned. 

Section  XXII.  enumerates  the  different 
classes  of  officers  to  be  appointed  for  each 
labour-house :  empowers  the  committees  to 
make  removals  and  supply  vacancies,  and  to 
exact  security  for  the  due  execution  of  the 
respective  offices. 
•    These  officers  are  to  be, 

1.  Two  visitors. 

2.  One  governor. 
S.  One  chaplain. 

4.  One  surgeon  or  apothecary. 

5.  One  storekeeper. 

6.  One  task-master. 

7.  One  gaoler. 

8.  **  Such  under-keepers,  and  other 
officers  as  the  committee  shall  judge 
necessary." 

Section  XXIIL  respects  the  salary  of  the 
governors :  it  directs  that  this  salary  shall  be 
so  ordered  by  ihe  committee  as  to  *<  bear  a 
constant  proportion  to  the  quantity  of  labour 
performed  in  each  house ;"  and  arise  chiefly, 
or,  if  possible,  totally  from  that  source :  and 
tlds  to  the  end  that  **  it  may  become  the 
interest  as  well  as  the  duty  of  each  governor 
to  see  that  all  persons  under  his  custody  be 
regularly  and  profitably  employed.*' 

Obeervatione,  —  The  principle  here  laid 
down  as  the  ground  of  the  above  provision 
is  an  excellent  lesson  to  legislators,  and  is  of 
more  use  in  that  view,  than,  from  its  seeming 
obviousness  when  announced,  it  might  at  first 
appear  to  be.  It  is  owing  to  the  neglect  of 
it,  that  we  hear  such  frequent  complaints  of 
the  inexecution  of  the  laws —  a  misfortune 
ordinarily  charged  to  the  account  of  indivi- 
duals, but  whidi  ought  in  &ct  to  be  charged 
upon  the  laws  themselves.  The  direction 
here  given  is  a  happy  application  of  that  prin- 
ciple. It  is  by  strokes  like  these  that  genius 
and  penetration  distinguish  themselves  from 
shallowness  and  empiricism.  The  means  that 
fure  employed  to  connect  the  obvious  interest 
of  him  whose  conduct  is  in  question,  with 
his  duty,  are  what  every  law  has  to  depend 
on  for  its  execution.  A  legislator,  who  knows 
his  business,  never  thinks  it  finished  while 
any  feasible  expedient  remains  untried,  that 


can  contribute  to  strengthen  this  connexion. 
The  Utopian  speculator  unwarrantably  pre* 
sumes,  that  a  man's  conduct  (on  whicji  side 
soever  his  interest  lie)  will  quadrate  with  his 
duty,  or  vainly  regrets  that  it  will  not  so. 

The  object  in  view  in  it,  we  see,  is  partly 
economical  and  partly  moral:  that  sudi  » 
profit  be  drawn  from  the  labour  of  the  con- 
victs as  may  altogether,  or  at  least  in  part, 
compensate  the  expense  of  the  establishment ; 
and  that  the  morals  of  the  convicts  may  be 
improved  by  a  habit  of  steady  and  well-di- 
rected industry.  The  means  by  whidi  it 
aims  tft  the  attainment  of  this  object,  are  the 
giving  to  the  person  who  has  the  government 
of  the  convicts,  an  interest  in  causing  the 
labour  to  be  thus  applied.  This,  as  &r  as 
it  goes,  is  excellent,  but  perhaps  there  are 
means  by  which  the  power  applied  to  pro- 
duce labour  might  receive  a  ^1  frirther  in- 
crease. This  power  can  operate  no  fiirther 
than  as  it  comes  home  to  the  persons  whose 
labour  is  in  question.  These  persons  are  the 
convicts.  Giving  the  governor  an  emolu- 
ment in  proportion  to  the  labour  they  exert, 
it  is  expected,  will  cause  them  to  exert  more 
labour  than  they  would  otherwise:  why? 
because  the  governor  will  employ  such  means 
as  he  has  in  his  hands  to  induce  them  to  exert 
it.  These  means  must  be  either  punithmemt 
or  reward^  these  being  the  only  certain  in- 
ducements by  which  one  man  can  influence 
the  conduct  of  another.  Of  these  two  in- 
ducements, punishment  is  the  most  obvioua, 
and  at  first  view,  the  least  costly  to  him  who 
is  to  apply  them.  Takeu  singly,  however, 
it  is  not  always  the  most  efficaciou^  nor  in 
the  end  the  most  economicaL  The  quantity 
of  work  done  will  depend  upon  the  ability  cif 
the  workmen ;  the  quantity  of  work  which 
a  task-master  can  exact  by  dint  of  punish- 
ment, will  depend  upon  the  apparent  ability 
of  the  workmen.  Now,  if  the  apparent 
ability  of  the  workmen  were  always  equal  to 
the  realf  punishment  alone  might  be  suflS- 
dent  to  extract  from  him  all  the  labour  he 
can  exert.  But  this  is  not  the  case :  a  man 
can  always  suppress,  without  possibility  of 
detection,  a  great  part  of  the  ability  he  ae^ 
tualfy  possesses,  and  stifle  in  embryo  all  the 
further  stock  of  ability  he  might  have  pos« 
sessed  in  friture.  To  extract,  therefine,  all 
the  labour  that  can  be  got  from  him,  it  is 
necessary  to  apply  reward  in  aid  of  punish- 
ment ;  and  not  only  to  punish  him  for  felling 
short  of  the  apparent  measure  of  his  ability, 
but  to  reward  him  for  exceeding  it.  Thus 
it  is,  that  the  course  which  recommends  itself 
to  sentiment,  as  the  most  humane,  approves  it- 
self to  reason  as  the  most  usefid. 

It  seems,  therefore,  as  if  it  might  be  srt 
usefril  supplement  to  the  above  provision,  if 
the  convicts  themselves  were  to  be  allowed 
some  profit,  in  proportion  to  the  produce  of 
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their  own  labour.  Thii  profit  should  be  the 
i;ro88  profit,  because  thatdepends  upon  them- 
selves; not  the  dear  pn^t,  because  that  de- 
pends upoo  the  economy  of  the  governor. 
Such  a  provision  would  have  a  double  good 
effect — on  the  wel&re  of  the  public  at  large, 
in  making  their  labour  more  productive,  and 
€0  their  own  happiness,  by  making  them  take 
a  pleasure  in  their  business. 

It  is  to  be  observed,  however,  that  this 
regulation  can  have  effect  only  in  the  case 
where  the  produce  of  the  labour  of  one  man 
csn  be  distinguished  firom  that  of  the  labour 
of  another.  From  a  passage  in  section  27th, 
il  looks  as  if  the  notion  of  the  author  were, 
tiiat  it  could  be  done  in  all  kinds  of  manu- 
frctares.  But  this,  I  fear,  b  hardly  the  case. 
If  not,  would  it  or  would  it  not  be  worth 
while  to  restrict  the  employment  of  the  con- 
victs to  such  manu&ctures  in  whidi  it  could 
be  done  ?  Wbere  it  cannot,  the  profit  that 
each  man  can  reap  fiom  his  own  labour  will 
be  lessened  in  proportion  as  the  number  of 
his  comrades  is  increased.   To  illustrate  this, 

Bythe    BtUm 
Daj.     Week. 
Let  the  value  of  the  gross  pro- 
duce of  each  man*s  labour 

be,  upon  an  average,    .    .       Cdl      3s. 
Let  the  profit  allowed  him  be 

one-sixth, Id,     6d. 

If  he  has  five  comrades,  whose 

work  is  blended   indistin- 

gnishably  with  his  own,  so 

that  there  are  six  persons  in 

all  to  share  the  profit  of  his 

labour,  his  share  will  be  but 

ooe-eixth  of  that  one-sixth, 

thatis, ^ofla.    Id, 

He  shares,  it  is  true,  in  the  profit  upon  their 
labour ;  Imt  over  this  he  has  not  ihat  com- 
mand that  he  has  over  his  own.  He  knows, 
therefbre,  that  he  cannot  depend  upon  it:  if 
he  could  depend  upon  it,  it  would  not  be 
worth  his  while  to  exert  his  own. 

A  question  that  occurs  here  is,  in  what 
Burner  shall  the  workmen  be  let  in  to  par- 
ticipate of  the  profits  ?  Shall  he  be  enjoined 
a  certain  task  without  profit,  and  then  be  al- 
lowed the  whole  profit  upon  the  overplus? 
cr,  ihall  he  be  eiyoined  a  less  task,  and  then 
be  allowed  a  share  only  in  the  profit  upon 
the  overplus  ?  or,  shall  he  be  allowed  a  share, 
but  of  course  a  less  share,  upon  every  part  of 
the  produce  of  his  labour,  be  it  less  or  more? 
All  these  three  expedients  appear  to  be  prac- 
tised in  different  foreign  work-houses*,  the 
first  (or  possibly  the  second)  in  the  great 
bouse  of  correction  at  Ghent  ;*  the  second, 
in  the  house  of  correction  at  Delffc  in  Hol- 
liod  ;t  the  third,  in  the  first  great  house  of 
correction  in  Hamburgh.^    The  first,  how- 

*  Sea  Howaid,  148.     f  lb.  132.       jibHia 
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ever,  is  liable  to  this  objection :  if  the  task 
be  such,  as  any  man  of  the  least  degree  of 
adroitness  can  perform,  it  must,  to  some  of 
the  most  adroit,  be  a  very  slight  one :  to  sudi 
persons  the  reward  will  be  a  very  lavish  one ; 
more,  certainly,  than  is  necessary,  perhaps 
more  than  is  expedient.  If  it  be  such  aa 
requires  more  natural  adroitness  than  fidls  to 
the  share  of  every  body,  some  will  be  alto- 
gether exduded  from  the  reward.  The  se- 
cond expedient,  too,  unll,  in  a  greater  or  less 
degree,  be  liable  to  the  one  or  the  other  of 
these  objections.  The  third  is  free  fiom 
both :  this,  therefore,  seems  to  be  liie  pre- 
ferable one  of  the  three. 

As  to  the  making  the  emoluments  of  the 
governor  bear  a  constant  proportion  to  the 
quantity  of  labour,  the  best  way  seems  to  be, 
to  give  him  so  much  per  cent,  upon  the  pro- 
duce of  it,  at  the  same  time  insuring  it  not 
to  fidl  short  of  sudi  or  sudi  a  sum ;  suppose 
one  hundred  pounds  a-year.  •  The  sum  it  is 
thus  insured  at  must,  on  the  one  hand,  be 
oi  much  as  is  requisite  to  induce  a  competent 
person  to  undertake  the  charge :  on  the  other 
band,  it  must  not  be  so  much  as  appears  likdy 
to  come  near  the  probable  profit  that  migh^ 
be  made  from  the  percentage  upon  die  pro- 
duce of  the  labour.  If  this  profit  were  to  be 
less  than  the  salary  allowed  in  lieu  of  it,  or 
indeed,  if  it  were  but  little  more,  it  would 
not  make  it  worth  his  while  to  bestow  the 
trouble  it  might  take  him  to  improve  that 
fund  to  the  best  advantage. 

Section  XXIV.  gives  power  to  the  com- 
mittees to  **  increase,  diminish,  discontinue, 
or  vary  the  number  of  officers,"  with  the  ap- 
probation of  the  judges  as  before ;  **  except 
by  taking  away  or  discontinuing  the  offices  of 

•♦  1.  Visitor. 

**  2.  Governor. 

<*  3.  Chapkin. 

**  4.  Surgeon  or  Apothecary." 
ObiervaHoHi, — Possibly  the  meam'ng  migbt 
have  been  more  dearly  expressed  by  giving 
the  power  to  suppress  any  of  the  officers  men- 
tioned in  section  22d,  (except  as  herein  is 
excepted)  or  create  any  new  ones,  or  alter 
the  number  of  <^cers  in  each  office.  Thus 
ample,  at  least,  I  take  the  powers  to  have 
been,  that  were  meant  to  be  conferred. 

Section  XXV.  establishes  the  economical 
piDwers  of  the  governor. 

1.  It  constitutes  him  a  body  corporate.* 

2.  It  empowers  him  to  contract  for  the 
artides  wanted  in  the  house :  to  wit, 

1.  For  dothing,  diet,  and  other  neces- 
saries, for  the  use  of  the  convicts. 

2.  For  implements  and  materials  of  any 
manufacture  they  may  be  employed  in. 

8.  It  empowers  him  to  carry  on  sudi  ma- 
nufiusture,  and  to  sell  the  produce. 

4.  It  empowers  him  to  draw  on  the  trea- 
surers of  tbe  several  counties  induded  within 
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the  district,  for  the  anooot  of  the  above  ex- 
penses. 

5.  Also fcr  the  other  expensesof  the  house, 
under  the  following  heads,  viz. 

1.  Salaries. 

2.  Wages. 

3.  Coroner's  fees. 
4^  Fanend  charges. 

5.  Repairs. 

6.  Other  necessaries  in  general. 

6.  It  empowers  him  to  draw  for  the  first 
quarter  in  advance :  such  draught  being  al- 
lowed by  the  committee,  and  countersigned 
by  their  derk. 

7.  Lastly.  Whatever  monies  he  receives 
as  above,  it  enjoins  him  to  apply  to  the  pur- 
poses for  which  they  are  issued. 

ObBervations It  could  hardly  have  es- 
caped the  notice  of  the  author,  to  what  a 
^tgrte  the  power  of  making  these  contracts 
lies  open  to  abuse ;  and  yet,  upon  the  &oe  of 
the  clause  now  before  us,  this  power  is  com- 
mitted solely  to  the  governor,  without  any 
express  reference  to  the  committee  for  their 
concurrence.  The  danger,  however,  is  not 
altogether  unprovided  against.  They  have 
m  gcnenX  power  of  displacing  him ;  and  the 
dependence  seems  to  have  been  upon  their 
-availing  themselves  of  that  power  to  exercise 
an  occMional  negative  upon  these  contracts, 
<n  to  make  such  general  regulations  as  they 
-ahould  deem  requisite  to  obviate  the  abuse. 

Section  XXVI.  proportions  the  sum  to  be 
drawn  for  upon  each  county,  &c.  within  the 
diistrict,  to  the  average  number  of  the  convicts, 
as  declared  in  section  8.*  Disputes  concerning 
the  proportions,  it  refers  to  the  judges^  as  be- 
fore,! whose  determination  it  makes  final 

Section  XXVIL  prescribes  the  accounts 
that  are  to  be  kept  by  the  governor,  store- 
keeper, and  task-master. 

1.  The  governor  is  directed  to  enter  into 
a  book  **  idl  accounts  touching  the  mainte- 
nance of  the  house,  and  the  convicts  therein.*' 

2.  The  governor  and  storekeeper  are  each 
to  keep  separate  accounts  of  all  the  stock 
brought  into  the  house. 

3.  The  storekeeper  is  to  deliver  out  the 
stock  to  the  task-master,  and  take  receipts 
from  him. 

4.  The  task-master  is  to  deliver  out  the 
work  to  the  convicts. 

5.  The  task-master  is  to  keep  accounts  of 
the  quantities  daily  worked  by  them  respec- 
tively. 

6.  He  is  to  return  the  materials,  when 
wrought,  to  the  storekeeper,  taking  his  re- 
ceipt for  them. 

7.  He  is  to  dispose  of  the  wrou^t  mate- 
rials, with  the  privity  of  the  governor,  to 
whom  he  is  to  pay  the  produce ;  for  which 
the  governor  is  declared  to  be  accountable ' 
to  the  committee. 

•  See  Table,  col  ft,         f  See  Sect  11, 21. 


8.  The  governor  and  storekeeper  are  to 
keep  separate  accounts  of  the  materiala 
wrought  and  disposed  of,  under  the  follow- 
ing heads: — 

1.  Species  and  quantity  of  the  materials 
in  question. 

2.  For  what  sold. 

3.  When  sold. 

4.  To  whom  sold. 

Section  XXVIIL  directs  the  manner  in 
which  the  above  accounts  shall  be  audited 
by  the  committee :  — 

1.  They  are  to  examine  the  entriea,  to 
compare  them  with  the  vouchers,  to  verify 
them  by  the  oaths  of  the  governor  and  store- 
keeper, and  upoo  that  to  allow  or  disallow 
them. 

2.  An  account,  if  allowed,  is  to  be  signed 
by  two  or  more  members  of  the  committee. 

3.  If  the  balance  should  be  in  fevour  of  the 
governor,  they  are  to  pay  him  by  draughts  ia 
the  manner  above  set  forth :%  if  against  him, 
they  may  either  leave  it  in  his  hands,  or  order 
it  to  be  paid  over  as  they  think  proper. 

Section  XXIX.  empowers  the  committee, 
in  case  of  their  suspecting  fi^ud,  to  examine 
upon  oath  any  persons  whatsoever  respecting 
the  above  accounts ;  and  in  case  of  any  felse 
entry,  or  finudulent  omission,  or  other  fiaud, 
or  any  collusion  of  an  officer  or  servant  with 
any  other  officer  or  servant,  or  with  any 
other  person,  to  dismiss  the  officer  or  serr 
vant,  and  appoint  another :  or,  if  they  think 
fit,  to  indict  the  offender  at  the  next  ses- 
sions of  the  peace  for  the  place  wherein  the 
house  is  situated :  and  it  limits  the  punish- 
ment to  a  fine  not  exceeding  ten  pounds,  or 
imprisonment  not  exceeding  six  months,  or 
both ;  saving  the  right  of  action  to  any  party 
injured. 

Observations. — With  respect  to  the  pu- 
nishment of  officers,  this  section,  when  com- 
pared with  section  24,  seems  not  altogether 
free  from  ambiguity.  After  empowering  the 
committee  to  dismiss  officers  for  misbehaving- 
in  any  of  the  manners  specified,  it  goes  on 
and  subjoins,  in  the  disjunctive,  another 
mode  of  punishment :  they  may  be  dismissed, 
it  says,  **or**  indicted.  It  looks,  firom  hence, 
as  if  it  were  not  the  intention  of  the  author, 
that  an  offender  of  the  description  in  ques- 
tion should  be  punished  by  dismission  and 
indictment  both ;  yet  this  he  might  be,  not- 
withstanding, under  the  general  power  of 
dismission  at  pleasure,  given  by  section  24  ; 
unless  this  section  be  understood  pro  tanto 
to  repeal  the  other. 

It  may  be  said,  by  way  of  reconciling  the 
two  sections,  that  the  sense  b,  that  the 
offender  may,  if  thought  proper,  be  dis- 
missed, or  he  may  be  indcted ;  but  that  if  he 
has  been  dismissed,  he  is  not  to  be  indicted. 
But  suppose  him  to  have  been  indicted  firsts 


:(  See  Sect.  XXV. 
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and  periiftps  convicted,  may  he,  or  may  be 
not  tlieii  afterwards  be  dUmistedf 

As  to  the  quantum  of  punishment  allowed 
to  be  inflicted  upon  indictment,  this  may, 
perhaps,  be  liable,  though  in  a  much  inferior 
^egree^  to  the  otjectioii  against  a  correspon* 
dent  provision  stated  in  section  18. 

With  respect  to  the  jurisdiction  within 
which  the  indictment  is  to  be  preferred,  may 
there  not  be  some  danger  in  confining  it  to 
the  sessions  of  the  peace  for  the  very  place 
within  which  the  house  is  situated?  Sup- 
pose the  delinquent  to  be  a  governor,  and 
the  boose  to  be  situated  in  a  small  town, 
sack  as  Warwick  or  Wells:*  the  house  at 
Warwick  is  calculated  for  1 18  convicts ;  that 
at  Wells  for  126.  The  contracts  for  the 
Boaintenance  of  the  house  are  all  to  be  made 
by  tbe  governor:  might  not  this  privilege 
give  bim  a  considerable  degree  of  influence 
among  tbe  grand  jurymen  for  such  small 
places  as  those  towns  ?  There  are  no  sepa- 
rate sessions,  indeed,  for  Wells  or  Warwick ; 
so  that  the  grand  jurymen  at  the  sessions 
there,  would  come  out  of  the  body  of  the 
•county :  but  it  might  very  well  happen,  on 
any  given  occasion,  that  the  grand  juries  for 
the  respective  counties  might,  the  greater 
part  of  them,  come  out  of  those  towns ;  and 
the  towns  of  Lincoln,  Norwich,  Durham, 
York,  Gloucester,  Worcester,  Exeter,  and 
Chester,  all  of  them  places  wherein  the  com- 
-mittees  are  to  meet,  and  within  which,  tbere^ 
lore,  labour-houses  are  likely  enough  to  be 
sitoated,  have  all  separate  sessions  of  their 
own.  The  houses,  indeed,  are  directed  not 
to  be  '*  untkm  any  town,  if  any  other  con- 
venient place  can  be  found ;"  that  is,  not  en- 
compassed with  buildings ;  but  this  may  not 
everywhere  hinder  their  being  within  the 
.jurisdiction;  nor  is  the  direction  peremp- 
tory ;  and  they  are  recommended  to  be  near 
a  town,  to  wit,  a  town  of  trade.  The  dan- 
ger, certainly,  is  not  very  great ;  but  it  may 
be  obviated  without  difficulty.  All  that  is 
necessary  is,  to  empower  the  committee,  if 
they  think  fit,  to  prefer  the  indictment  in 
«ny  adjoining  county  at  large ;  or  in  London 
or  Middlesex,  if  the  district  be  in  the  home 
^cuit. 

Section  XXX.  dedares  for  what  ofiences, 
and  for  what  terms,  convicts  may  be  com- 
mitted to  these  houses.     These  are 

For  petty  Urceny.  J  f"^  f™  "»*  «"*<'- 
*^   -^  ''   (  mg  two  yeairs. 

fany  term  not 
for  7  yews.    ■  «»«'eding    5 
^       '      years,  nor  less 
than  1  year, 
r  any  term  not 
for  14  years,  *  |  exceeding    7 
C  years. 


For  offences 
panishable  by 
transportation. 


•See  Table,  ooL  3. 


not  to  be  3  § 
less  than  ^  ^ 


Oflfenders  are  to  be  sent  to  the  houses  as 
soon  as  the  committee  certifies  to  the  jvc^et, 
as  before,!  ^^^  ^^  house  is  ready  to  receive 
them. 

Section  XXXL  empowers  the  several 
courts,  in  the  meantime,  until  the  labour- 
houses  are  made  ready,  to  commit  offenders 
to  the  county  brideweUt,  eiqmning  the  jus- 
tices in  sessions  to  fit  up  those  places  for  the 
**  temporary  reception,  Mfe  custody,  employ- 
ment, and  due  regulation  of  the  c^enders" 
that  are  to  be  sent  there:  and  it  dedares 
that  for  such  time  tiie  i^aoes  in  question 
shall  be  deemed  labour-houses,  for  all  the 
purposes  within  the  meaning  of  tiiis  act. 

Section  XXXIL  is  confined  to  tnale  coa^ 
victs.  It  empowers  courts  to  commit  o^ 
fenders  of  the  male  sex  to  work  upon  the 
Thames,  or  upon  any  other  river  that  may 
be  fixed  upon  for  that  purpose  by  an  order  of 
council.  These  are  to  work  under  the  direc- 
tion of  a  superintendent:  to  be  appointed^ 
for  the  Thames,  by  the  justices  of  Middlesex; 
for  any  other  river,  by  the  justices  of  such 
adjoining  counties  as  shall  be  fixed  upon  by 
the  privy  council. 

The  terms 
for  which 
they  may 
be  com- 
mitted are^ 

The  provisions  of  this  section  are  in  the 
preambular  part  of  it  declared  to  be  designed 
*'  for  the  more  severe  and  effectusl  punish- 
ment of  atrocious  and  daring  offenders." 

Observations,  —  The  confinement  and  la- 
bour upon  the  Thames  is  looked  upon,  it 
appears  fi-om  this,  as  being  severer  than  the 
confinement  and  labour  is  at  present  in  the 
county  bridewells,  or  is  expected  to  be  in  the 
labour. houses  in  question.  It  is  not  ex»- 
pressly  referred  to  the  option  of  the  courts, 
which  of  these  two  spedes  of  hard  labour  or 
confinement  they  will  order  a  man  to  :  but 
as,  by  separate  dauses,  they  are  empowered 
to  order  a  convict  of  tbe  description  in  ques^ 
tion  to  each,  and  not  peremptorily  enjoined 
to  order  him  to  either ;  it  follows  of  neces^ 
sity,  that  it  was  meant  they  should  have  that 
option.  The  preambidar  words  above  quoted 
being  too  loose  to  operate  in  tbe  way  of  com^ 
numd,  can  be  intended  only  for  direction. 

With  regard  to  the  superintendent  under 
whose  management  the  Thames  convicts  are 
to  be,  it  speaks  of  him  as  one  who  is  to  6e 
appointed  by  the  Bfiddlesex  justices.  Now, 
the  present  act,  under  whidi  the  4>re8ent  su- 
perintendent has  been  appointed,  is,  by  the 
last  section  of  the  bill,  to  be  repealed.  This 
being  the  case,  it  looks  as  if  a  fi-esh  appoin1>> 


5g>nor   tots 
^>*  ^exceed  ^g. 


t  See  Sections  11, 21,  Sfl. 
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ment  of  the  same  or  some  other  person  to 
be  tuperintendent  would  be  necessary,  unless 
some  slight  alteration  were  made  in  the  word- 
ing of  thb  clause. 

Section  XXXIIL  extends  the  provisions 
respecting  convicts  sentenced  to  transporta- 
tiop,  to  capital  convicts  pardoned  on  that 
condition :  and  it  allows  and  enjoins  any  one 
judge,  before  whom  the  offender  was  tried, 
upon  a  written  notification  of  his  Majesty's 
mercy,  given  by  a  secretary  of  state,  to  allow 
the  o£^der  the  benefit  of  a  conditional  par- 
don, as  if  it  were  under  the  great  seal. 

Section  XXXIV.  proscribes  the  method 
in  which  an  offender  is  to  be  conveyed  firom 
the  place  of  sentence  to  the  place  of  punish- 
ment, together  with  the  documents  by  which 
the  right  of  conveying  him  thither,  and  keep- 
ing him  there,  is  to  be  established. 

Upon  the  making  of  any  order  for  the  com- 
mitment of  an  offender  to  hard-labour,  a  cer- 
tificate is  to  be  given  by  the  derk  of  the 
court  to  the  sheriff  or  goaler  who  has  him 
in  custody. 

In  this  certificate  are  to  be  specified, 

1.  The  Christian  name  of  the  offender. 

2.  His  surname. 

3.  His  age. 

4.  Hb  olfenoe. 

5.  The  court  in  whidi  he  was  convicted. 

6.  The  term  for  which  he  is  ordered  to 

hard-labour. 

Immediately  after  the  receiving  such  cer- 
tificate, the  gaoler  is  to  cause  the  offender 
to  be  conveyed  to  the  place  of  punishment, 
and  to  be  delivered,  together  with  the  certi- 
ficate, as  the  case  is,  to  the  governor  or  su- 
perintendent, or  **  sudi  person  or  persons  as 
tuch  governor  or  superintendent  shall  ap- 
point :"  and  the  person  who  receives  him  is 
to  give  a  receipt  in  writing,  under  his  hand : 
which  receipt  is  declared  to  be  a  sufficient 
discharge  to  the  person  who  delivers  him. 
This  certificate,  **  the  governor  or  superin- 
tendent, or  other  person  or  persons  to  whom 
such  offender  shall  be  so  delivered,*'  is  re- 
/quired  '*  carefiilly  to  preserve." 

OhtervatUnu, — With  respect  to  the  words, 
«<  such  person  or  persons  as  such  governor 
or  superintendent  shall  appoint,"  I  doubt 
some  little  difficulty  may  arise.  Does  the 
passage  mean  any  person  in  general  acting 
under  the  governor  or  superintendent?  any 
person  emploved  by  them  as  a  servant  in  the 
disdiarge  of  the  duties  of  their  office?  or  does 
it  mean,  that  some  one  particular  person  or 
persons  should  be  appointed  by  them  for  this 
particular  purpose ;  so  that  a  delivery  made 
to  any  other  person  in  their  service  should 
not  be  good?  On  the  one  hand,  it  is  not 
every  person  who  may  be  occasionally  em- 
ployed inihe  service,  whom  it  would  be  safe 
to  trust  with  such  a  charge :  on  the  other 
handy  it  might  be  attended  with  a  good  deal 


of  inconvenience,  if  upon  any  occasion  the 
governor  or  superintendent,  and  any  one  per- 
son respectively  appointed  by  them  for  this 
purpose,  should  by  any  accident  be  both  ab- 
sent, or  disabled  by  illness.  A  remedy  for 
both  inconveniences  may  be  the  directing  the 
governor  to  give  standi^  authorities  for  this 
purpose  in  writing,  to  such  a  number  dt  his 
servants,  as  may  obviate  any  danger  there 
might  be  of  their  being  all  out  of  the  way 
at  tiie  same  time.  In  such  case,  there  coula 
be  no  inconvenience  in  making  it  necessary 
to  the  discharge  of  him  who  is  to  deliver 
the  prisoner,  tibat  he  who  is  to  receive  him 
shall  have  produced  and  shown  him  sudi 
authority. 

Section  XXXV.  provides  for  the  iees  and 
expenses  of  conveyance.  The  derk  of  the 
court,  on  granting  the  certificate,  and  the 
sheriff  or  gaoler,  on  delivering  the  offender, 
are  to  have  the  same  fees  as  would  respee- 
tivdy  have  been  due  to  them,  had  he  been 
**  sentenced  to"  transportation. 

The  expense  of  those  fees,  and  the  other 
expenses  of  conveyance,  are  to  be  borne  by 
the  jurisdiction  over  which  the  court  pre- 
sides }  and  are  to  be  paid  by  the  derk  of  the 
court,  upon  an  order  made  by  the  general  ses- 
sions of  the  peace  for  the  jurisdiction. 

Section  XXXVL  appoints,  in  general 
terms,  the  powen  a  governor  or  superin- 
tendent, or  persons  acting  under  them,  are 
to  have,  and  the  punishments  they  are  to  be 
be  liable  to  in  case  of  nnsbehaviour :  those 
powers  and  these  punishments  it  dedares  to 
be  the  same  as  are  inddent  to  the  office  of 
a  sheriff  or  gaoler. 

Secticm  XXXVII.  gives  directions  respect- 
ing the  spedes  of  work  in  whidi  the  convicts 
are  to  be  employed.  For  this  purpose  it  marks 
out  two  dasses  of  employments,  correspon- 
dent to  so  many  different  degrees  of  bodily 
strength.  Those  whose  streogth  is  in  the 
first  degree,  whether  of  the  one  sex  or  the 
other,  it  destines  to  labour  of  the  *'  hardest 
and  most  servile  kind:"  those  whose  strength 
is  in  a  lower  degree,  to  '*  less  laborious  em- 
ployments :"  and  in  determining  whether  an 
offender  shall  be  deemed  to  come  under  one 
of  these  dasses  or  another,  it  directs  that  the 
three  circumstances  of  heaUh,  age,  and  ser, 
be  all  taken  into  consideration. 

Of  each  of  these  classes  of  employment  it 
gives  examples.  Of  the  hardest  and  most  ser- 
vile kind  it  proposes, 

1.  Treating  in  a  wheel 

2.  Drawing  in  a  capetem  for  turning  a 

mill,  or  other  machine  or  engine. 
8.  Beating  hemp. 
4.  Rasping  logwood. 
6,  Chopping  rags. 

6.  Sawing  timber. 

7.  Working  at  foiges. 

8.  Smdting. 
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Of  the  less  laborious  class,  it  instances : — 

1 .  Making  ropes. 

2.  Weaving  sacks. 
S.  Spinning  yarn. 
4.  Knitting  nets. 

Of  these  and  other  such  emplojrments,  it 
leaves  it  to  the  committees  to  choose  such 
88  they  shall  deem  most  conducive  to  the 
profit,  and  consistent  with  the  convenience, 
of  the  district. 

Section  XXXVIII.  regulates  the  lodg- 
ment of  the  offenders. 

1.  The  males  are  at  all  times  to  be  kept 
**  separate  from  the  females ;  without  the 
least  communication  on  any  pretence  what- 
soever." 

2.  Each  offender  is  in  all  cases  to  have  a 
separate  room  to  sleep  in. 

3.  Each  offender,  as  fiur  as  the  nature  of 
his  employment  will  admit,  is  to  work  apart 
from  every  other. 

4.  Where  the  nature  of  the  employment 
requires  two  persons  to  work  together,  the 
room  they  work  in  is  directed  to  be  of  **  suit- 
able dimensions.** 

5.  Such  two  persons  shall  not  continue 
together  but  during  the  hours  of  work. 

6.  Nor  shall  the  same  two  persons  work  to- 
gether for  more  than  three  days  successively. 

7.  If  the  nature  of  the  work  requires 
••  many"  to  be  employed  together,  ♦*  a  com- 
mon work-room  or  shed"  may  be  allotted 
them. 

8.  But  in  this  case  the  governor,  or  some- 
body under  him,  "  shall  be  constantly  present 
to  attend  to  their  behaviour.** 

9.  If  the  work  require  instruction,  instruc- 
tors shall  be  provided,  who  shall  be  paid  by 
the  committee. 

It  likewise  gives  some  directions  concern- 
ing the  dimensions  and  structure  of  the  lodg- 
iog-rooms. 

r  length    f  twelve  feet. 
TTj  breadth^  eight  ditto. 
C  height   (  eleven  ditto. 
2.  They  are  to  have  no  window  with- 
in six  feet  of  the  floor. 

Observations, — Nothing  can  be  better  con- 
trived than  this  little  string  of  regulations. 
They  appear  to  be  such  as  cannot  but  be 
comhtdve  in  the  highest  degree  to  the  two 
great  purposes  of  safe  custody  and  reforma- 
tion. They  involve,  it  is  true,  a  very  con- 
siderable degree  of  expense ;  but  perhaps 
there  is  no  case  in  which  there  is  more  to  be 
said  in  bdialf  of  a  liberal  supply. 

\^th  regard,  indeed,  to  the  first  of  the 
above  restraints,  this,  it  must  be  confessed, 
is  of  itself,  in  some  cases,  a  pretty  severe, 
and,  upon  the  whole,  rather  an  unequal  pu- 
nlahment.  The  amorous  appetite  is  in  some 
persons,  particularly  in  the  male  sex,  so  strong 
as  to  be  apt,  if  not  gratified,  to  produce  a 
ssrkws  bnd  effect  upon  the  health ;  in  others  { 

Vol.  IV. 


1.  They  are  J 
nottoexc«e<fi 


it  is  kept  under  without  difficulty.  On  the 
score  of  punishment,  therefore,  this  hardship, 
could  it  be  avoided,  would,  on  account  of  its 
inequality,  be  ineligible.  Under  a  religion 
which,  like  the  Mahometan  or  Gentoo,  makes 
no  account  of  the  virtue  of  continence,  means 
perhaps  might  be  found,  not  inconsistent  with 
the  peace  of  the  society,  by  which  these  bard- 
ships  might  be  removed.  But  the  Christian 
religion,  at  least  according  to  the  notions 
entertained  of  it  in  Protestant  countries, 
requires  the  temporal  governor  to  put  an 
absolute  negative  upon  any  expedients  of  this 
sort.  Since,  then,  the  gratification  of  this  de- 
sire is  unavoidably  forbidden,  the  best  thing 
that  can  be  done  is  to  seclude  the  parties  as 
much  as  possible  from  the  view  of  every  ob- 
ject that  can  have  a  tendency  to  foment  it. 
On  this  account,  the  first  of  these  regulations 
is  as  strongly  recommended  by  humanity  as 
a  means  of  preserving  the  quiet  of  each  indi- 
vidual convict,  as  it  is  by  policy  as  a  means 
of  preserving  the  peace  of  the  whole  com- 
munity of  them  at  large.  Happily,  the  dis- 
positions of  nature  in  this  behalf  second,  in 
a  considerable  degree,  the  dispositions  of  the 
legislator.  Hard  labour,  when  not  compen- 
sated by  nourishing  and  copious  diet,  has  a 
strong  tendency  to  diminish  the  force  of  these 
desires,  whether  by  diverting  the  attention, 
or  by  diminishing  the  irritability  of  the  ner- 
vous system,  or  by  weakening  the  habit  of 
body  :  and  the  desire,  when  the  habit  of  gra- 
tifying it  is  broken  off,  subsides,  and  becomes 
no  longer  troublesome. 

With  regard  to  the  size  of  the  rooms,  this 
we  see  has  limits  set  to  it  on  the  side  of  aug- 
mentation ;  on  the  side  of  diminution,  it  has 
none.  This  partial  limitation,  I  must  con- 
fess, I  do  not  very  well  perceive  the  reason 
of.  Errors,  if  at  all,  seem  more  to  be  ap- 
prehended on  the  side  of  diminution  than  on 
that  of  augmentation.  That  the  rooms  should 
not  be  less  than  of  a  certain  size,  is  con- 
ducive to  health.  The  danger  seems  to  be, 
lest  the  committees  should,  out  of  economy, 
be  disposed  to  put  up  with  narrower  dimen- 
sions. If  the  sums  provided  by  the  bill  out 
of  the  national  fund  are  not  sufficient,  the 
deficiency,  we  may  remember,  is  to  be  pro- 
vided for  by  the  counties. 

Section  XXXIX.  prescribes  the  times  of 
work. 

1 .  The  days  of  work  are,  unless  in  case 
of  ill  health,  to  be  all  days  in  the  year :  ex- 
cept 

1.  AU  Sundays. 

2.  Christmas-day. 

3.  Good-Friday. 

2.  The  hours  of  work,  as  many  as  daylight 
and  the  season  of  the  year  will  permit,  in- 
cluding two  intervals ;  to  wit, 

1.  Forbreakfiist  ....  Half  an  hour. 

2.  For  dinner One  hour. 
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3.  At  the  close  of  the  day,  when  working- 
time  is  over,  such  of  the  materials  and  imple- 
ments as  admit  of  removal,  are  to  be  removed 
from  the  work-rooms  to  places  proper  for 
their  safe  custody^  there  to  be  kept  till  it 
come  round  again. 

Ob$ervati<m8. — With  respect  to  the  hours 
of  work,  the  duration  of  daylight,  if  taken 
for  the  sole  measure,  (as  one  would  suppose 
it  to  be  by  this  passage  in  the  bill)  would,  I 
doubt,  be  found  rather  an  inconvenient  one. 
In  the  depth  of  winter,  the  time  of  working 
can  scarcely  begin  so  early  as  eight  in  the 
morning,  nor  continue  so  late  as  four  in  the 
afternoon.  In  the  height  of  summer,  it  may 
begin  earlier  than  three  in  the  morning,  and 
it  may  continue  later  than  nine  in  the  even- 
ing i  but  if  from  eight  till  four,  that  is,  eight 
hours,  be  enough,  vom  three  to  nine,  that  is, 
sixteen  hours,  were  even  nothing  more  than 
the  duration  of  the  labour  to  be  considered, 
is  surely  too  much.  But  labour  of  the  same 
duration  and  intensity  b  severer  in  summer 
than  in  winter,  heat  rendering  a  man  the  less 
able  to  endure  it.  The  better  way,  there- 
fore, seems  to  be,  if  not  to  make  the  time  of 
working  longer  in  winter  than  in  summer,  at 
least  to  make  it  of  an  equal  length.  As  eight 
hours,  or  the  least  time  of  daylight,  there- 
fore, is  evidently  too  short  a  tune,  this  will 
make  it  necessary  to  have  recourse  to  lamps 
or  candles.  As  the  walls  and  floors  will  of 
course  be  of  brick  or  stone,  without  any  com- 
bustible linings,  these  artificial  lights  can 
scarcely  be  attended  with  any  danger. 

Whatever  be  the  hours  of  labour  fixed  upon 
as  most  proper  for  an  average,  there  are  some 
among  the  emplojrments  above  mentioned,* 
that  will  probably  be  found  too  laborious  for 
a  man  to  be  confined  to  during  the  whole 
time.  In  such  a  case,  either  he  must  remain 
without  any  thing  to  do,  or  employed  in  some 
kind  of  work  so  much  less  laborious  as  to 
serve  as  a  kind  of  relaxation  from  the  other. 
The  latter  course  seems  beyond  comparison 
the  best.  On  this  account,  it  seems  as  if  it 
would  be  of  advantage  that  no  person  should 
be  confined  exclusively  to  the  most  laborious 
of  the  classes  of  employments  above  specified; 
but  that  such  offenders  as  were  destined 
principally  to  an  employment  of  that  doM 
should,  for  some  part  of  ^e  day,  be  turned 
over  to  one  of  the  sedentary  kind.  On  the 
other  hand,  neither  would  it  be  so  well,  per- 
haps, that  offenders  of  the  least  robust  class 
should  be  confined  wholly  to  employments 
purely  sedentary.  The  relief  of  the  former 
and  the  health  of  the  latter  would,  it  should 
seem,  be  best  provided  ior  by  a  mixture  of 
the  laborious  and  the  sedentary.  By  this 
means,  the  time  of  the  convicts  might,  it 
should  seem,  be  better  filled  up,  and  the 

•  See  Sect.  XXXVIL 


total  quantity  of  their  labour  rendered  more 
productive 

The  great  difficulty  is,  how  to  fill  up  their 
time  on  Sundays:  for,  with  regard  to  men  in 
general,  more  particularly  to  persons  of  this 
stamp,  the  danger  always  is,  that  if  their  time 
be  not  filled  up,  and  their  attention  oigaged, 
either  by  work  or  by  innocent  amusement, 
they  will  betake  themselves  either  to  mischief 
or  to  despondency.  Divine  service,  it  is  true» 
is  appointed  to  be  performed,  and  tiiat  twice- 
a-day;  but  that,  according  to  the  ordinary 
duration  of  it,  will  not  Gil  up  above  four 
hours ;  that  is,  about  a  quarter  of  the  day. 

To  fill  up  the  remainder,  four  expedients 
present  themselves: — 1.  One  is  to  protrmct 
the  time  of  rest  for  that  day,  which  may  be 
done  either  by  letting  them  lie  longer,  or 
sending  them  to  bed  earlier. 

Another  is,  to  protract  the  time  of  meals. 

A  third  is,  to  protract  the  time  of  divin« 
service. 

A  fourth  is,  to  furnish  them  with  some 
other  kind  of  employment. 

The  two  first  are  commonly  enough  prac- 
tised by  the  working  class  of  people  at  large 
who  are  at  liberty;  but  when  put  both  to* 
gether,  they  will  not  go  any  great  way. 

The  time  of  attendiemce  at  church  might 
be  lengthened  in  two  ways:  1.  By  adding  to 
the  ordinary  service  a  standing  discourse  or 
discourses,  particularly  adapted  to  the  drcum- 
stances  of  the  congregation.  This  might  eoa* 
sist,  1st,  of  prayers;  2<%,  of  thank^vings, 
neiUier  of  whidi,  however,  could  with  pro* 
priety  be  very  long;  and  Zdfy,  of  a  discourse 
composed  of  moral  instructions  and  exhor- 
tations. The  instructions  and  exhortations 
would  naturally  have  two  objects:  the  con* 
duct  of  the  hearers.  Is/,  during  the  continu- 
ance of  their  punishment:  2(%,  after  their 
restoration  to  society 

2.  Another  way  of  adding  to  the  church 
service  is  by  munc.  This  will,  at  any /ate, 
be  a  very  agreeable  employment  to  many, 
and,  if  properly  managed,  may  be  a  very  use- 
ful one  to  all;  even  to  those  who  have  no 
natural  relish  for  music  in  itself.  The  influ- 
ence which  church  music  has  over  the  gene-» 
rality  of  men,  in  bringing  them  to  a  composed 
and  serious  turn  of  mmd,  is  well  known.  The 
music  might  be  either  vocal  only,  or  assisted 
by  an  organ.  In  either  case,  the  vocal  part 
might,  with  a  little  instruction,  be  performed 
by  the  congregation  themselves,  as  it  is  at 
the  Magdalen,  and  other  public  foundations. 

3.  As  to  other  employments,  walking  (in 
as  &r  as  their  limits  will  permit  them) 
might  go  some  M'ay  towards  filling  up  their 
time.  This  would  be  an  additional  use  for 
the  ^den  proposed  in  the  observations  to 
section  13.  On  this  occasion,  to  prevent  in- 
surrections and  cabals,  the  convicts  might  be 
connected  two  and  two  together;  a  slight. 


Digitized  by 


Google 


{XXXIX.] 


VIEW  OF  THE  HARD-LABOUK  BILL. 


19 


«Wi,  not  faeary  enougli  to  incommode  them 
bjr  its  wdi^t,  migfat  answer  the  purpose. 
Bach  ofieoder  would  by  this  means  be  a  dog 
and  a  spy  apon  his  companion.  In  this  view, 
the  idea  adopted  in  section  36,  with  regard 
to  the  nianner  of  working,  might  be  pursued, 
80  as  that  the  same  two  persons  should  not 
he  coopied  together  two  successive  days;  nor 
thooM  it  be  known  before-hand,  what  two 
persons  are  to  be  together.  To  prevent  this, 
the  names  should  be  drawn  out  every  day  by 
lot  By  this  means,  supposing  an  offender 
had  succeeded  so  &r  in  a  project  of  escape  or 
nascfaief^  as  to  engage  some  one  of  his  com- 
cades  to  jdn  with  him,  he  could  not,  for  a 
kog  tiine  afterwards,  unless  by  a  very  extra- 
ord^iary  torn  of  chance,  resume  the  oonver- 
ntion  wiUiout  the  privity  of  two  others, 
wheee  dispositions  could  not  be  known  be- 
ibie-hand.  If  the  ezpedioit  of  a  garden  were 
to  be  employed,  sodi  an  arrangement  would 
have  a  fiirtber  good  effect,  in  rendering  it  more 
diflScolt  fi>r  them  to  wander  out  of  bounds, 
and  do  misdiief  to  the  cultivated  part  of  it. 

The  intermptioos  of  bad  weather,  and  the 
Aortoe»  of  the  day,  at  any  other  time  than 
the  heigbt  of  summer,  would  still  leave  a 
toosideraUe  part  of  their  time  which  could 
tot  be  filled  up  in  this  manner;  either,  there- 
lore,  they  must  be  permitted  to  employ  them- 
selvea  m  aome  other  manner,  or  they  must 
he  compelled  to  abaolnte  inaction.  They 
cannot,  aa  other  persons  of  the  working  class 
do,  employ  themselves  on  those  days  in  vi- 
siting thev  friendB. 

They  noay  employ  themselves,  it  is  true, 
hi  read^  the  Bible  or  other  bodes  of  piety: 
but  there  will  be  a  great  many  who  cannot 
read;  and  of  those  who  can,  many  will  have 
so  hcfcle  indination,  that  on  pretence  of  read- 
ing, they  will  do  nothing. 

It  is  to  little  purpose  to  issue  directions, 
wUdi,  in  the  nature  of  them,  fiimish  no  evi- 
denee  of  tiieir  having  been  complied  with. 
The  not  attending  to  this,  is  a  common  stum- 
hlh^-blo^  to  superficial  reformers.  The 
arideDce  of  a  man's  having  complied  with  a 
direction  to  work,  is  the  woi^  he  has  done : 
this  may  be  judged  of  at  a  glance.  But  what 
is  the  evidence  of  a  man's  having  employed 
hiaiself  in  reading?  His  giving  a  good  account 
ofwhathelisa  read.  Unquestionably:  but 
inch  an  one  aa  it  would  be  to  little  purpose 
to  think  of  exacting,  for,  though  his  attention 
hu  been  diligent,  his  memory  may  be  weak. 
Besides,  who  is  to  judge?  who  could  find 
tiBie  enough  to  catediise  such  a  multitude  ? 
It  would  require  no  small  number  of  school- 
nasters  to  turn  such  an  establishment  into  a 
aehooL 

Upon  the  whole,  I  can  see  no  better  ex- 
ladienl  at  present,  than  that  of  permitting 
them  (not  chUging  liiem,  but  permitting  them ) 
to  betake  ihemadves  to  some  easy  sedoitary 


employment,  such  as  knitting,  spinning,  or 
weaving,  that  might  afford  them  a  small  profit. 
This  profit,  if  made  their  own,  would  make 
the  employment  pleasant  to  them.  Devo- 
tion, it  is  true,  is  better  bn  such  a  day  than 
industry ;  but  industry  is  better  on  every  day 
than  total  idleness,  that  is,  than  despondency 
or  mischief.  The  necessity  in  this  case  seems 
at  least  as  strong  as  that  which  has  induced 
the  legislature  to  permit  the  practice  of  cer- 
tain trades  on  the  day  in  question,  and  whidi 
is  universally  understood  to  authorize  persons 
of  all  descriptions  to  pursue  most  of  their 
household  occupations.  It  were  bard  if  an 
institution,  confessedly  no  original  part  of  the 
religion  we  profess,  but  only  adopted  into  it 
by  early  practice,  and  in  later  times  sanctioned 
by  human  authority,  must,  at  aU  events,  be 
permitted  to  oppose  the  main  ends  of  religion, 
mnocence  and  peace. 

I  speak  all  along  under  correction,  and 
what  I  propose  is  only  upon  the  supposition 
that  no  other  means  6an  be  found  of  filling 
up  their  time  in  a  manner  more  suitable  to 
the  day. 

With  regard  to  the  making  the  windows 
not  less  than  six  feet  above  the  floor,  this  re- 
gulation is  also  recommended  by  Mr,  Ho- 
ward. His  design  in  it,  I  cannot  find  he  has 
anywhere  mentioned ;  I  suppose  it  to  be  to 
prevent  the  convicts  from  looking  out.  The 
prospects  or  moving  scenes,  whatever  they 
might  be,  which  the  windows,  if  lower,  might 
open  to  their  view,  might  serve  to  distract 
thdr  attention  firom  their  work.  This  pri- 
vation may  be  considered  in  the  light  of  an 
independent  punishment,  as  well  as  in  that 
of  a  means  of  insuring  their  subjection  to  the 
other. 

Besides  this,  Mr.  Howard  is  strenuous 
against  glass  windows :  he  would  have  no- 
thing but  open  grating.  In  this  ease,  the 
height  of  the  windows  would  be  a  means,  in 
some  measure,  of  sheltering  the  inhabitants 
from  the  wind,  though,  on  the  other  hand,  it 
would  expose  them  more  to  rain.  I  know 
not,  however,  that  he  has  been  anywhere 
explidt  in  giving  his  reasons  for  reprobating 
these  conveniences. 

One  reason  may  be  the  insuring  a  continual 
supply  of  fresh  air;  but  this  does  not  seem 
condusive.  In  apartments,  indeed,  so  crowded 
and  ill-contrived  as  many  of  those  he  had  oc- 
casion to  visit,  the  windows,  being  glazed, 
might,  bv  acddent,  be  attended  with  bad 
effects;  for  I  think  he  complains,  in  many 
places,  of  the  doseness  of  sudi  rooms,  owing, 
as  it  seems,  either  to  the  windows  not  being 
made  to  open,  or  to  the  inattention  or  igno- 
rance of  the  gaoler  or  prisoners  in  not  opening 
them.  But  under  the  excellent  regulationa 
provided  for  these  houses,  tJie  apartmenta 
never  will  be  crowded;  they  wUl  not  be 
crowded  more  than  those  of  a  private  house ; 
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and  in  a  private  house  it  never  surely  was 
understood  to  be  necessary,  or  even  of  use 
■  to  health,  that  there  should  be  nothing  but 
.  grates  for  windows.  If  the  convicts  were  to 
eat  in  a  common  room,  the  setting  open  the 
doors  and  windows  for  an  hour  and  a-half, 
(which  is  the  time  allotted  them  for  meals,) 
would  be  quite  sufficient  for  the  purpose  of 
ventilation. 

Another  reason  for  having  nothing  but 
grating  may  be  the  contributing  to  give  a 
,  gloomy  and  distressful  appearance  to  the  out- 
side of  the  prison.  This  reason,  as  far  as  it 
applies,  seems  to  be  a  very  good  one.  But 
it  applies  only  to  the  front  of  the  house ;  for 
this  is  all  that  need,  or  indeed  that  ought, 
to  be  exposed  to  the  eyes  of  passengers.  The 
apartments  thus  exposed  might  be  destined 
for  those  whose  labour  was  the  hardest,  and 
whose  treatment,  upon  the  whole,  was  de- 
signed to  be  the  severest ;  or  the  whole  or 
a  great  part  might  be  taken  up  with  common 
working-rooms,  not  made  use  of  for  lodging- 
rooms. 

Section  XL.  regulates  the  articles  of  diet 
and  appareL  For  food  the  convicts  are  to 
have 

1.  Bread,  and  any  coarse  meat,  *'  or  other 
inferior  food." 

2.  For  drink,  water  or  small  beer, 

3.  The  apparel  is  to  be  coarse  and  uni- 
form, with  certain  obvious  marks  or  badges 
on  it.  The  declared  purposes  of  these  marks 
are,  iff,  to  humiliate  the  wearer;  2<%,  to 
prevent  escapes. 

4.  The  articles  under  the  above  heads  are 
to  be  ordered  in  such  a  manner  as  the  "  com- 
mittee  shall  from  time  to  time  appoint." 

5.  No  offender  is  to  be  permitted  to  have 
any  other  food,  **  drink,  or  clothing,  than 
such  as  shall  be  so  appointed." 

Persons  wilfully  furnishing  him  with  any 
articles  of  the  above  kind,  other  than  what 
shall  have  been  so  appointed,  are  to  forfeit 
not  more  than  £10,  nor  less  than  40s. 

Observations, — The  expedient  of  marking 
the  apparel  is  well  imagined,  and  quadrates 
with  the  practice  of  several  foreign  coun- 
tries.*  It  is  designed,  we  see,  to  answer 
two  purposes:  Is^  that  of  a  separate  pu- 
nishment, by;  holding  up  the  wearer  in  an 
ignominious  light;  2dfy,  that  of  safe  cus- 
tody, to  ensure  the  continuance  of  the  whole 
punishment  together.  The  first  of  these 
purposes  it  may  be  made  to  answer  as  com- 
pletely as  any  other  that  can  be  proposed : 
with  respect  to  the  latter,  it  will  readily  be 
acknowledged  not  to  be  perfectly  effica- 
cious. 

Marks  employed  for  this  purpose,  may  be 
^ther  temporary  or  perpetual  Against  per- 
4)etual  marks,  in  every  case,  then,  except 
where  the  confinement  is  meant  to  be  per- 

*  See  Howard  on  Prisons. 
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petual,  there  is  this  conclusive  objectioD, 
that  they  protract  a  great  part  of  the  punish- 
ment  beyond  the  time  that  was  meant  to  be 
prescribed  to  it.  Temporary  marks  may 
either  be  extraneous  or  inherent.  The  marks 
here  proposed  are  evidently  of  the  former 
kind.  These,  so  long  as  they  continue,  are 
very  efficacious  means  of  detection,  and  may 
be  made  more  palpable  than  any  that  are 
inherent.  They  serve  very  well,  therefore, 
as  obstacles  to  an  escape  during  the  first 
moments;  in  short,  until  such  time  as  the 
fugitive  can  by  force  or  favour  procure  fresh 
apparel.  But  if  he  is  once  housed  among 
his  friends  pr  confederates,  the  use  iA  them 
is  at  an  end.  If  his  person  be  not  known, 
he  may  go  about  boldly  like  another  man. 

Inherent  marks  seem  never  hitherto  to  have 
been  thought  of.  These  may  be  produced 
by  either  mechanical  means  or  chemical. 

Instances  of  mechanical  means  are  the  par- 
tial shaving  of  the  head,  or  of  the  beard,  or 
the  chin,  or  mouth;  or  the  shaving  of  one 
eye-brow.  But  the  mark  made  by  the  par. 
rial  shaving  of  a  part  of  the  face,  of  which 
the  whole  is  usually  kept  shaved,  is  as  soon 
got  rid  of  as  any  mark  that  is  but  extraneous : 
besides  that,  it  is  inapplicable  to  boys  and 
women.  The  mark  made  by  the  shaving  of 
one  eye-brow  seems  to  promise  better ;  bat 
it  is  not  free  from  all  objeerions.  In  the 
first  place,  it  is  not  absolutely  a  sure  one. 
Some  persons  have  naturally  so  little  hair  on 
their  eye-brows,  that,  if  the  whole  of  it  were 
taken  off  from  both,  it  might  not  be  missed  ; 
and  artificial  eye-brows  are  said  to  have  been 
made  of  mouse-skin,  or  in  other  ways,  and 
that  so  natural,  as  not  to  be  detected  with- 
out previous  suspicion.  In  the  next  place« 
there  is  some  danger  that  a  mark  continually 
renewed,  as  this  must  be,  by  repeated  shav- 
ings,  would  be  in  some  degree  perpetual.  If 
the  same  eye-brow  were  to  be  constantly 
subjected  to  the  operation,  the  hair  might 
be  so  thickened  as  to  appear  different  £rom 
the  other  eye-brow.  If  sometimes  one  eye- 
brow and  sometimes  the  other  were  to  be 
shaved,  there  must  frequently  be  times  when 
the  growth  of  them  will  be  alike,  and  the 
distinction  no  longer  apparent.  As  far,  then, 
as  it  goes,  the  best  expedient  seems  to  be 
the  keeping  them  constantly  both  shaved. 
V.  Instances  of  chemical  means  of  producing 
marks  are  washes  applied  to  the  forehead,  or 
to  one  or  both  cheeks,  or,  in  short,  to  the 
whole  fiice,  so  as  to  discolour  it.  Chemistrr 
fumishes  many  washes  of  this  sort.  Of 
several  of  these  I  have  often  undesignedly 
made  trial  upon  myself.  Various  metallM 
solutions  produce  this  effect  in  a  state  so 
diluted  as  prevents  any  objection  on  the 
score  of  expense.f     The  stain  lasts  without 

•f  Solution  of  gold  in  aqua  regia^  produces  a 
purplish  colour ;  solution  or  silver  in  aquajbrtit^ 
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any  fresh  application,  as  long  as  the  stratum 
of  skin  which  it  pervades ;  that  is,  to  the 
best  of  my  recollection,  ahoat  a  week.  No 
€>tber  washes  have  ever  yet  heen  found  to 
dischai^it. 

Bfarks  of  this  kind,  we  see,  cannot  he  put 
off  like  those  of  the  former ;  nor,  if  made  as 
extensive  as  they  may  he,  can  they  be  con- 
cealed without  such  a  covering  as  would  be 
almost  equally  characteristic  with  the  mark 
itself.  When  the  term  of  punishment  was 
so  near  being  expired,  that  it  could  mani- 
festly not  he  worth  while  to  run  the  risk 
of  an  escape,  they  might  he  disused.  For 
greater  security,  they  might  be  so  shaped, 
perhaps,  as  to  express  the  surname  of  the 
offender,  the  first  letter  of  his  christian  name, 
and  the  name  of  the  place  in  which  the  la- 
bour-house he  belonged  to  was  situated. 

One  great  advantage  of  these  permanent 
marks  with  respect  to  the  offender,  is,  that 
they  would  render  the  use  of  chains  less  ne- 
cessary. The  convicts  upon  the  Thames,  in 
consequence  of  repeated  escapes,  are  made 
to  work  constantly  in  fetters. 

By  Section  XLL  officers  and  servants  be- 
longing to  the  house  are  specially  restrained 
from  contravening  the  regulations  established 
in  the  preceding  section.  Upon  any  such 
delinquency  the  offender  is  to  be  suspended 
by  the  governor  forthwith:  the  governor 
is  to  report  him  to  the  visitors,  and  the  visi- 
tors to  the  committee  at  their  next  meeting. 
The  committee  is  to  inquire  upon  oath,  and, 
if  found  guilty,  to  punish  him  by 

1 .  Forifeiture  of  his  place ; 

2.  Or  fine,  not  more  than  ten  pounds ; 

3.  Or  imprisonment,  for  not  more  than 
six  months. 

4.  Or  any  number  of  such  punishments 
in  conjunction. 

An  exception  is  made  with  regard  to  any 
diet  or  liquors  ordered,  in  case  of  illness,  by 
the  surgeon  or  apothecary. 

Observations — The  fine  in  this  and  the 
preceding  section  is  not  liable  to  the  objec- 
tion made  to  the  like  provision  in  section  29. 
The  profit  of  the  offence  can  never,  in  any 
shape,  come  nearly  equal  to  the  greatest 
quanhan  of  the  fine.  Let  the  offences  in  the 
two  cases  be  compared,  it  will  be  seen  how 
much  greater  the  temptation  is  in  the  latter 
than  in  the  former. 

The  regulations  in  this  and  the  preceding 
section,  about  not  punishing  the  convicts 
with  any  extra  articles  of  consumption,  might 
need  to  be  a  little  altered,  if  what  I  have 
ventured  to  propose  concerning  the  allowing 
them  «  part  of  their  earnings*  were  to  be 


and  solution  of  mercunr  in  the  same  add,  a  black. 
Solution  of  sUver  is  the  operative  ingredient  in 
several  of  the  fluids  that  are  advertised  to  dye 
the  hair. 
•  See  Observations  to  Sect  XXIIL 


adopted.  These  earnings  must  either  be 
hoarded  up  for  them,  to  be  given  them  at 
their  discharge,  or  allowed  them  to  be  spent. 
In  the  first  case,  the  danger  is,  lest  an  advan- 
tage so  distant  should  not,  in  their  impru- 
dent minds,  have  influence  enough  to  operate 
as  an  inducement.  "  I  may  be  doid  before 
then,"  a  man  may  say,  **  and  what  use  will 
all  the  money  be  of  to  me?  besides,  if  I  am 
alive,  how  can  I  be  sure  that  I  shall  get  it  ? 
What  need  have  I,  then,  to  punish  myself 
with  working  more  than  I  am  obliged  to 
do?*'  I  should  not,  therefore,  expect  any 
very  general  or  considerable  good  effect  from 
such  an  allowance,  without  the  liberty  of 
spending  it,  or  at  least  a  part  of  it,  at  present. 
The  business,  then,  would  be,  to  determine 
the  articles  in  which  they  might  be  allowed 
to  spend  it.  Even  drink,  so  it  be  not  any  of 
those  drinks  that  are  known  commonly  by 
the  name  of  spirituous  liquors,  need  not  be 
absolutely  excluded :  but,  for  very  good  rea- 
sons, which  are  strongly  insisted  on  by  Mr. 
Howard,!  no  profit  upon  the  drink  should 
be  allowed  to  the  governor,  or  any  persons 
under  him :  or  else  (what  would  come  nearly 
to  the  same  thing)  if  there  were  a  profit 
allowed  upon  that  artide,  it  should  not  be 
greater,  nor  indeed  so  great,  as  the  profit  to 
be  allowed  upon  the  other  articles  among 
which  they  were  to  be  permitted  to  take 
their  choice.  The  smallness  of  their  fund 
would  probably  of  itself  be  sufficient  to  limit 
their  consumption  within  the  bounds  of  so- 
briety. If  not,  the  quantity  of  drink  of  each 
sort,  which  any  one  man  should  be  allow^  to 
purchase,  might  be  expressly  limited.  The 
drcumstanoes  of  their  being  so  much  apart 
from  one  another,  and  so  much  under  the 
eye  of  their  inspectors,  would  obviate  the 
difficulty  there  would  be  otherwise  in  carry- 
ing such  a  limitation  into  effect. 

Section  XLII.  makes  provision  for  the 
equipment  of  the  offender  upon  his  discharge. 
Upon  his  commitment,  the  clothes  he  brings 
with  him  are  to  be  cleaned,  ticketed,  and  laid 
up.  Upon  his  discharge,  they  are  to  be 
delivered  back  to  him,  together  with  such 
additional  clothing  as  the  visitors  shall  think 
proper.  A  sum  of  money  is  also  to  be  al- 
lowed him  for  his  immediate  subsistence,  to 
the  amount  of  not  more  than  five  pounds, 
nor  less  than  forty  shillings.  And  if  he  has 
behaved  himself  well  during  his  confinement, 
the  visitors  are  to  give  him  a  certificate  to- 
that  effect  under  their  hands. 

Observations,  —  There  is  something  sin- 
gularly characteristic  in  the  foresight  and  hu- 
manity displayed  in  this  provision.  It  is  copied 
from  the  experimental  act  of  1776.  After 
a  long  seclusion,  the  convict  is  once  more 
turned  adrift  into  society.     His  former  con- 
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nexions  we  by  t^us  time,  perliap^*  di98olved ; 
by  death,  by  change  of  abode,  or  by  estrange- 
ment :  a^  any  rate,  he  is  probably  at  a  Us- 
tance  from  them.  His  known  delinquency 
and  his  punishment,  though,  after  such  a 
course  of  discipline,  it  is  to  be  hoped  it  will 
not  operate  upon  tiU  persons  so  as  to  prevent 
their  employing  him,  may,  however,  operate 
upon  many.  Meantime,  if  he  be  totally  un- 
provided, he  must  either  sink  at  once  into 
the  idleness  and  misery  of  a  poor-house,  or 
b^g,  or  starve,  or  betaJce  himself  to  courses 
similar  to  those  which  brought  him  to  the 
place  of  punishment  he  is  just  freed  from. 
The  expedient,  therefore,  of  giving  him  a 
temporary  supply,  is  an  highly  proper  one, 
though  not  so  obvious  as,  for  the  credit  of 
human  sagacity  and  compassion,  it  were  to 
be  wished  it  were. 

But  supposing  an  offender's  behaviour  to 
have  been  such  as  renders  it  improper  for 
the  visitors  to  give  him  the  certificate  here 
mentioned,  what  is  to  beoome  of  him  then  ? 
Were  no  certificate  to  be  given  in  any  case, 
some  persons  might,  perhaps,  be  induced  to 
run  the  hazard  of  emplojing  a  convict,  to 
whom  it  would  not  have  been  proper  to  have 
granted  one.  But  when  it  is  known  that  a 
certificate  of  good  behaviour  is  granted  to 
the  generality  of  the  convicts,  the  denial  of 
such  a  certificate  to  any  one  amounts  in  fiict 
to  a  certi^cate  of  the  contrary.  In  such  a 
case,  it  is  not  very  probable  that  he  will  find 
employment  anywhere.  The  supply  provided 
for  him,  liberal  as  it  is,  can  reprieve  him  only, 
not  save  him,  from  the  above-mentioned  di^ 
lemma. 

In  such  a  case,  I  see  but  two  courses  that 
can  be  taken.  O^e  is,  to  empower  the  com- 
mittee to  continue  him  in  his  confinement, 
till  his  behaviour  shall  have  entitled  him  to 
his  certificate  :  the  other  is,  to  enlist  him  by 
compulsion  in  the  land  or  sea  service.  How 
far  it  would  be  consistent  with  the  honour  of 
either  of  those  services  to  admit  a  man  vriik 
such  a  stamp  of  uncancelled  ignominy  upon 
him,  is  more  than  I  can  take  upon  me  to  de- 
termine. At  any  r«te,  it  seems  hardly  proper 
to  let  him  rank  upon  a  par  with  honest  men. 
In  the  sea  service,  provisions  being  found 
him,  his  pay  mig^t  very  well  bear  to  be  re- 
duced below  the  common  level :  in  the  land 
service,  provisions  not  being  allowed,  the 
subsistence  is  too  bare  to  admit  of  the  least 
reduction. 

It  is  to  be  hoped,  indeed,  that  after  so 
strict  and  well-regidated  a  course  of  dis- 
cipline as  that  prescribed  by  the  bill,  there 
will  be  very  few  convicts  to  whom  it  will  be 
necessary  to  deny  the  certificate  in  question ; 
but  it  is  fit  that  every  case  that  can  happen 
should  be  provided  for. 

Section  XLIIL  provides  that  the  offenders 
sludl  be  divided  into  three  classes ;  in  each  of 


which  every  offender  is  to  be  ranked,  duriii^ 
an  equal  part  of  his  time :  and  as  he  advances 
from  f|  prior  to  i^  subsequent  one,  his  coofiBe* 
ment  and  labour  are  to  be  gradually  leas  aad 
less  severe.  The  different  gradatioBS  of  se- 
verity are  to  be  settled  from  time  to  ttme  hj 
regulations  to  be  made  by  the  committee,  m> 
as  not  to  clash  with  the  provisions  of  this 
biU. 

OiservatioHS This  division  of  the  000* 

victs  into  dasses  will  be  examined,  when  we 
come  to  consider  the  uses  that  are  made  of  it. 

Section  XLIV.  regulates  the  furniture  and 
police  of  the  lodging-rooms. 

1.  Every  lodging-room  is  to  be  *'  provided 
with  matting  for  lying  upon,  a  coverlid,  and 
two  or  more  coarse  blankets.*' 

2.  *'  Also  with  proper  tools  or  instruments 
for  their  employment.*' 

3.  No  person  ^except  as  herein  is  excepted} 
is  to  "  be  permitted  to  go  at  any  time  into 
these  rooms,  or  to  see  or  converse  with  the 
offenders.'* 

4.  Persons  excepted  are,  1.  The  officers 
and  servants  of  the  house ;  2.  Any  person 
who  has  an  order  from  any  member  of  the 
committee. 

5.  At  night,  as  soon  as  the  time  of  work 
is  over,  a  bell  is  to  be  rung,  the  doors  of  the 
rooms  locked,  and  the  lights  in  them  put  out; 
and  from  that  time,  till  the  hour  of  work  comes 
round  again,  a  watchman  is  to  patrole  over 
every  part  of  the  house  every  half-hour  at 
least. 

Observations, — Under  the  article  of  bed* 
ding,  I  see  no  mention  made  of  sheets.  Was 
this  omission  undesigned,  or  was  it  meant 
that  they  should  have  none  ?  or  would  not 
the  use  of  linen,  if  not  absolutely  necessary, 
at  least  be  conducive,  however,  to  the  pre- 
servation of  their  health  ?  Mr.  Hume,  I  tfamk, 
in  his  History,  Mr.  Harrington,*  and,  I  be- 
lieve, medicid  writers,  have  mentioned  the 
use  of  Hnen  as  being  a  principal  cause  why 
the  leprosy,  which  was  once  so  common  in 
this  country,  is  now  so  rare. 

I  see  no  mention  neither  of  a  bedstead. 
Mr.  Howard  in  general  terms  recommends 
bedsteads  for  health  and  deanliness.f  Abed- 
stead,  however  cold  the  materials  (suppose 
iron,)  will  be  warmer  than  the  stone  or  brick 
floor,  with  only  matting  to  cover  it;  for 
the  surfiuse  of  the  iron  in  the  bedstead  be- 
ing much  less  than  that  of  the  covered  part 
of  the  floor,  the  natural  warmth  of  the  body, 
accumulated  on  the  bedding,  will  be  con- 
ducted away  much  less  readily  by  the  former 
than  by  the  latter.  At  any  rate,  the  eleva- 
tion given  by  a  bedstead  vnll  save  the  bed- 
ding from  being  trampled  on,  and  covered 


*  Observations  on  the  Statutes,  Title  Con- 
suetudine*  et  Anita  Foretta,  p.  193,  3d  edit. 
t  P.  71,  264. 
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nitli  doit  lod  dirt.  It  yriXL  also  give  aocen 
fiir  the  air  to  ventilate  the  under  part  of  it. 

Bedsteads  are  actually  allowed  to  fiilons 
in  manf  gac^* 

I  see  no  provision  made  here  for  firing : 
yet  some  provision  of  this  sort  seems  abso- 
hitely  necesaary,  at  least  in  extreme  cold 
iveaUier,  for  those  whose  employments  are 
chiefly  of  the  sedentary  kind,  and  for  all  of 
them  at  dmea,  when  no  work  is  done,  as  on 
Sundays.  For  this  purpose,  it  is  by  no  means 
necesNuy,  nor  even  advisable,  that  there 
tbonld  be  a  fire  to  every  room,  nor  between 
every  two  rooms,  nor  indeed  that  there  should 
be  in  any  of  the  rooms  any  fireplaces  at  alL 
The  most  economical  way  as  yet  in  use,  of 
generating  and  applying  heat  for  this  pur- 
pose,  seems  to  be  that  which  is  practised  in 
kU'kmte*,  by  means  of  flues  or  lateral  chim- 
aies,  in  which  the  smoke  deposits  its  heat  in 
its  passage  to  the  atmosphere.  The  fire  em- 
ployed in  heating  the  bread-oven  might,  per- 
haps, be  oecasiorally  made  useful  in  this  way. 
I  have  heard  it  suggested,  that  the  steam  of 
boOing  water  might  perhaps  be  applied  to  the 
purpose  of  heating  rooms,  in  a  method  that 
Bight  be  more  economical  than  that  of  heat- 
ing them  by  smoke.  If  tills  expedient  were 
employed,  the  coppers  in  which  the  victuals 
were  boiled  might  perhaps  be  adapted  to  this 
purpose.f 

The  provision  for  excluding  promiscuous 
viatants  seems  highly  eligiUe.  In  a  nation, 
bowever,  so  jealous  of  every  thing  that  sa- 
vours of  secresy  in  the  exercise  or  coercive 
power,  even  over  the  most  obnoxious  of  its 
laembers,  it  required  no  mean  degree  of  in- 
treiHdity  to  propose  it.  I  had,  in  truth,  but 
fitUe  hope  of  seeing  it  proposed,  much  less 
><iopted  and  acquiesced  in,  as  it  already  is 
in  the  instance  of  the  Thames  convicts.  An 
acquiescence  so  complete  and  general  as  this 
has  been  found  to  be,  argues  a  greater  fimd 
of  sc^  sense,  and  less  sensibility  to  inflam- 
Bstory  ideas,  than  perhaps,  before  the  experi- 
Bwnt  was  made,  could  reasonably  have  been 
Iioped  for.  This,  together  with  many  other 
camples  to  the  like  effect,  may  serve  to 
■lenoe  at  least,  if  not  to  remove,  any  objec- 
tioDs  that  may  be  entertained  against  a  mea- 
iore  acknowledged  to  be  beneficial  in  itself, 
oi  the  score  of  its  being  obnoxious  to  popular 
^CBtiment,  unwarranted  by  the  dictates  of 
vtiH^. 

The  establishment  of  ^^tors,  who  are  fi>e- 
q^Kntly  to  be  changed,  and  the  adsussion  of 
^^ocBsional  visitants  by  order  from  any  member 
cf  the  committees,  are  expedients  that  seem 
vaply  miflident  for  obviating  any  real  danger 
efsbiMive  severity.    It  is  surely  a  notion  too 


*  Howaid,  M,  204, 892, 404, 407, 443,  454. 

t  He.  Howard  found  stoves,  and  a  iqpilar 
(nmoD  for  firing,  in  several  foreign  px&ons, 
SceHowaid,109,il4,137. 


wild  to  be  seriously  entertained,  by  any  one 
who  will  give  himself  leisure  to  reflect,  that 
the  whole  body  of  country  magistrates,  and 
the  whole  drde  of  their  acquaintance,  are 
likely  to  be  tainted  with  the  principles  of 
aristocratic  tyranny.  Supposing  this,  against 
all  probability,  to  be  the  case,  and  that  any 
one  habit  of  undue  severity  were  established, 
any  one  fidse  brother  would  be  sufficient  to 
betray  the  secrets  of  the  confederacy,  and 
expose  it  to  the  resentment  of  the  public. 

At  the  same  time,  it  is  highly  expedient  to 
give  as  little  admittance  as  possible  to  persons 
of  such  ranks  in  lifo  as  are  most  obnoxious  to 
the  punishment  inflicted  in  these  houses.  The 
cirumstances  of  secresy  and  seclusion  give  an 
air  of  mystery  to  the  scene,  which  contributes 
greatly  to  enhance  the  terrors  it  is  intended 
to  impress.  True  it  is,  that  the  convicts,  as 
they  eome  to  be  discharged,  and  to  mix  again 
with  society,  will  drcukte,  among  persons 
of  the  same  ranks  in  life,  such  accounts  of 
vrbat  they  have  seen  and  felt,  as  it  may  be 
thought  will  be  sufficient  to  correct  anv  in- 
accuracies in  the  notions  that  may  have  been 
suggested  by  imagination.  This,  however,  I 
take  it,  will  not  be  altogether  the  case.  Eix- 
perience  and  ocular  observation  might  in- 
deed, in  time,  dissipate  the  illusion,  and  bring 
down  the  apparent  horrors  of  the  scene  to  a 
level  with  the  real  suffering ;  but  in  the  sus- 
ceptible minds  of  the  giddy  multitude,  it  is 
not  mere  report  alone  that  can  obliterate  the 
influence  of  first  impressions. 

Section  XLV.  makes  provision  for  com- 
municating to  these  societies  the  benefits  of 
religion. 

1.  On  an  Sundays,  as  also  on  Christmas- 
day  and  Grood-Friday,  there  is  to  be  morning 
and  evening  service,  with  a  sermon  after  each ; 
at  which  services  all  the  convicts  (unless  dis- 
abled by  illness)  are  to  be  present. 

2.  The  two  sexes  are  to  be  kept  at  a  dis- 
tance fixmi,  and,  by  means  of  partitions,  out 
of  sight  of,  one  another. 

3.  Of  the  officers  and  servants,  such  as 
can  be  spared  from  their  employments,  are 
likewise  (unless  prevented  by  illness)  to  be 
present. 

4.  The  chaplain  is  required  to  visit,  at 
their  request,  and  empowered  to  visit  at  his 
own  discretion,  any  dP  the  offenders,  side  or 
in  health,  who  may  stand  in  need  of  his  spi- 
ritual assistance :  so  that  bis  visits  interfere 
not  with  their  stated  labours. 

Observatiotu, — It  were  to  be  wished  on 
this  occasion,  if  it  could  be  done  without  in- 
convenience, that  such  of  the  convicts  as  may 
happen  to  be  of  a  religion  different  from  the 
established,  might  have  the  benefit  of  spiri- 
tual consolation  in  their  own  way.  It  is  no 
answer,  to  say  with  a  sneer,  that  the  inhabi- 
tants of  these  houses  are  in  little  likelihood 
of  being  encumbered  with  religious  scruples ; 
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for  a  total  indifference  to  religion  is  by  no 
means  a  necessary  accompaniment  to  an  oc- 
casional deviation  from  the  dictates  of  mora- 
lity ;  on  the  contrary,  it  is  no  uncommon  thing 
to  observe,  in  the  same  person,  a  great  inat- 
tention to  the  essentials  of  morality,  joined 
to  an  anxious  attention  to  the  inessentitds  and 
externals  of  religion.  This  point,  however, 
could  not  be  compassed  without  some  diffi- 
culty. It  would  be  endless  to  set  up  as  many 
chapels  as  there  may  chance  to  be  sects  in 
this  community.  At  any  rate,  it  b  not  the 
belonging  or  professing  to  belong  to  any  other 
sect,  that  should  be  allowed  to  excuse  a  man 
from  attending  the  stated  service ;  for,  if  this 
were  the  case,  persons  who  cared  nothing 
about  religion  would  be  apt  to  profess  them- 
selves of  some  dissenting  sect,  that,  instead 
of  going  to  chapel,  they  might  spend  the  time 
in  idleness.  The  being  obliged  to  give  such 
attendance  would  be  no  hardship  to  any,  even 
in  a  religious  view;  for  I  do  not  believe  there 
is  at  this  time  of  day  any  sect  which  holds 
it  sinful  merely  to  be  present  at  divine  ser- 
vice performed  according  to  the  rites  of  the 
church  of  England.*  I  suppose  there  are  few, 
indeed,  but  would  even  think  it  better  to  at- 
tend that  service  than  none  at  alL 

Jews  and  Catholics  would  be  the  worst  off: 
Jews,  with  their  continual  domestic  cere- 
monies, and  Catholics  with  their  numerous 
sacraments.  Catholicsf  seem,  at  first  sight, 
to  be  without  hope  of  remedy :  a  door,  how- 
ever, though  but  a  narrow  one,  b  opened  for 
their  relief,  by  the  general  power  vested  in 
the  members  of  the  committees  to  give  orders 
of  admission.  As  to  Jews,  I  must  confess,  I 
can  see  no  feasible  way  of  making,  in  each 
labour-house,  the  provisions  requisite  for 
satisfying  all  their  various  scruples.  As  it 
happens,  there  seems  reason  (I  do  not  know 
whether  to  say  to  hope,  but  at  any  rate)  to 
believe,  that  of  such  of  them  as  are  likely  to 
become  inhabitants  of  these  houses,  there  are 
not  many  on  whom  these  scruples  would  sit 
heavy.  The  only  expedient  I  can  think  of 
for  the  indulgence  of  these  people  is,  to  have 
one  labour-house  for  all  the  convicts  of  this 
persuasion  throughout  the  kingdom.  In  such 
case,  it  would  be  but  reasonable  that  the 
whole  community  of  Jews  should  be  at  the 
expense  of  this  establishment,  including  the 
charges  of  conveyance.  They  might  then 
have  their  own  rabbis,  and  their  own  cooks 
and  butchers. 

The  provision  for  the  concealment  of  the 
sexes  from  each  other  has  been  exemplified 

*  In  the  prisons  at  Paris,  however,  Protestants 
are  excused  from  bearing  mass.  See  Howard,  81. 

t  By  Sut.  27  Elic.  c  2,  for  a  popish  priest 
or  other  ecclesiastical  person  to  be  in  any  pan  of 
the  realm  is  treason ;  and  for  any  one  wittfaigly 
and  willinglv  to  receive,  relieve,  or  comfort  hun, 
is  a  capital  felony. 


by  the  practice  in  the  Blagdalen  and  othev 
chapels. 

In  some  of  the  larger  houses,  considering- 
the  number  of  persons,  either  sick  or  in  health, 
who  might  be  disposed  to  receive  the  assist- 
ance of  a  minister,  or  to  whom  a  zealooa 
minister  might  be  disposed  to  give  it,  espe- 
cially if  these  additions  were  to  be  made  to 
the  service  that  are  proposed  under  section 
39,  a  single  chaplain  might  hardly  be  suflS- 
dent  to  go  through  all  ^e  duty.  In  such 
case,  the  contributions  that  might  be  required 
of  occasional  visitors  at  chapel,  who  are  likely 
to  become  numerous,  might  probably  provide 
for  another  chaplain. 

Section  58,  which  relates  to  convicts  work- 
ing upon  rivers,  provides  for  the  burial  of 
such  as  die  under  confinement.  I  see  no  such 
provision  relative-  to  such  as  may  die  in  the 
labour-houses.  Would  it  not  be  proper  to 
annex  to  each  house  a  piece  of  ground  to  be 
consecrated  for  that  purpose  ? 

Section  XLVl.  makes  provision  for  the 
article  of  health. 

1.  There  are  to  be  two  or  more  yards,  in 
which  the  offenders  are  to  be  permitted  to 
take  the  air  by  turns,  as  their  health  may 
require :  in  these  yards,  if  proper  employment 
can  be  found,  they  are  also  to  be  permitted 
to  work,  instead  of  working  in  the  house. 

2.  Any  offender  appearing  to  be  sick,  is, 
upon  report  made  by  the  surgeon  or  apothe- 
cary that  his  sickness  b  real,  to  be  ordered 
by  the  governor  to  the  infirmary,  if  hb  sidc- 
ness  be  of  a  nature  to  require  it,  and  entered 
in  a  book  upon  the  sick  list :  and  upon  the 
sivgeon  or  apothecary's  report  of  his  being 
recovered  and  fit  to  work,  he  b  to  be  brought 
back  to  his  lodging-room,  and  put  to  work 
again,  as  fiur  as  b  consistent  with  his  health. 

Observatunu The  number  of  yards  b 

required,  we  see,  to  be  two  at  least :  the  in- 
tention b  manifest  enough,  though  it  b  not 
mentioned :  it  is,  that  the  two  sexes  may, 
in  conformity  to  the  plan  of  separation  marked 
out  in  sections  38  and  41,  have  each  a  yard 
to  themselves. 

As  to  the  purpose  of  airing,  the  best  place 
of  all  b  the  top  of  the  house.  The  air  on 
the  top  of  the  house  is  likely  to  be  purer 
than  the  air  in  any  yards  can  be,  surrounded 
as  such  yards  must  be  by  a  high  wall :  \U^ 
such  a  situation  would  be  higher  than  the 
damp  or  the  noxious  effluvb  would  ascend, 
were  the  air  to  remain  unchanged :  2(%,  be- 
sides this,  the  air,  on  account  of  the  open^ 
ness  of  the  situation,  would,  in  fact,  be  con- 
tinually  renewing4  ^^^  ^^^  purpose,  it 
would  be  necessary  the  roof  of  the  house 
should  be  flat,  and  covered  with  lead.  The 
infirmary  might  be  situated  in  the  highest 
story,  so  that  from  thence  to  the  leads  would 


X  Howard,  82,  i»l. 
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be  Irat  a  fiew  steps.  It  is  doubtless  for  tbese 
•r  similar  reasons,  tbat  a  situadon  thus  ele- 
Tated  is  Tery  generally  chosen  for  the  infir- 
manr  in  foreign  prisons.*  In  order  that  those 
whose  health  might  require  it,  might  enjoy 
the  benefits  of  air  and  exercise  in  some  de- 
gree,  even  in  rainy  weather,  it  would  be  of 
great  use  if  the  buHding,  or  a  great  part  of  it, 
were  raised  upon  arcades.  This  Mr.  Howard 
recommends  strongly  for  so  much  of  it  as  is 
oorupied  by  lodging-rooms,  on  the  score  of 
security. 

The  expense,  indeed,  of  building  upon 
arches,  and  of  leading,  would  be  very  con- 
siderable ;  but  the  plan  seems  to  be,  not  to 
spare  expense.  The  Conciergerie  at  Paris,t 
the  Dol-huy^  at  Amsterdam,^  the  Maison  de 
Force  at  Ghent,||  are  raised  upon  arcades  :§ 
in  the  Bastile  at  Paris,  the  roof  is  flat  and 
leaded.  1  must  confess,  I  see  not  why  Eng. 
land  should  be  less  able  to  bear  such  an 
expense  than  France,  Holland,  or  Austrian 
Fhmders. 

Section  XLVII.  regulates  the  appointment, 
powers,  and  salaries  of  the  visitors. 

1.  Endk  committee  is  to  appoint  two  visi- 
tors, "  Justices  of  the  Peace,  or  other  sub- 
stantial householders,"  who  are  to  be  resident 
in  the  district. 

2.  Of  these  visitors,  one  is  to  be  changed 
every  year :  no  one  is  to  continue  for  more 
than  two  successive  years ;  but  any  one,  afVer 
an  interval  of  two  years,  may  be  again  ap- 
pmnted. 

3.  The  visitors  are  to  attend  at  least  once 
in  every  fortnight. 

4.  At  each  attendance  they  are  to  go 
through  the  following  heads  of  duty : 

1 .  To  examine  the  state  of  the  '*  house" 
[buildings.] 

2.  To  see  every  convict. 

3.  To  inspect  the  accounts  of  the  go- 
vernor and  storekeepers. 

4.  To  bear  any  complaints  concerning 
the  behaviour  of  the  officers  and  servants. 

5.  Or  of  the  conricts. 

6.  And  in  general  to  examine  into  the 
conduct  and  management  of  the  house. 

5.  For  these  purposes,  every  visitor  is  em- 
powerpd  to  examine  any  persons  upon  oath. 

6.  They  are  likewise  empowered  to  apply 
punishments  or  rewards  as  under-mentioned. 

7.  They  are  from  time  to  time  to  make 
their  reports  to  the  judges,^  as  before,  or  to 
the  committee  of  the  district. 

8.  They  are  to  have  a  gratuity,  if  they 
think  proper  to  demand  it,  for  each  attend- 
ance, to  be  settled  by  the  committee,  and 
approved  of  by  the  judges. 

Observations.  —  The  rotation  established 
among  these  officers  is  grounded  upon  ap- 


•  Howard,  82,  91,  m, 

f  Ibid.  82:         II  IbicL  140. 

f6ee  Sections  II, 


Ibid.  I2t*. 
§  Ibid.  82. 
21,  24,  26,  30. 


proved  principles,  that  are  exemplified  in 
many  other  instances.  If  the  same  two  vi- 
sitors were  to  be  continued  for  life,  the  de^ 
gree  of  discipline  kept  up  in  the  house  might 
come  to  depend  more  upon  the  notions  and 
temper  of  those  two  persons,  than  upon  set- 
tled rules.  Having  no  emulation  to  animate 
them,  they  might  grow  torpid  and  indifferent : 
they  might  contract  too  dose  an  intimacy 
with  the  governor  and  other  officers,  so  as 
to  be  disposed  to  connive  at  their  negligence 
or  peculation :  they  might  make  what  is  called 
a  job  of  their  office,  looking  upon  the  emo- 
luments of  it  as  an  establishment  for  life. 
On  the  other  hand,  were  both  visitors  to  go 
out  at  once,  the  fresh  comers  would  for  a 
time  be  new  and  awkward  in  their  office ; 
and  the  fund  of  experience  collected  at  each 
period  would  be  dissipated  by  every  fresh 
appointment.  But  upon  this  plan,  that  fund 
is  continually  accumulating,  and  is  trans- 
mitted entire  through  every  succession.  At 
the  same  time,  by  admitting  the  re-election 
of  a  visitor  after  a  certain  interval,  room  is 
left  for  accepting  the  services  of  such  gen- 
tlemen as,  in  point  of  inclination  and  abiUty, 
may  show  themselves  most  competent  to  the 
office. 

Section  XL VIII.  gives  power  to  the  vi- 
sitors to  suspend  any  officer  or  servant,  ex*« 
cept  the  governor,  in  case  of  **  corruption, 
or  other  gross  misbehaviour.*' 

Section  XLIX.  appoints  the  duty  of  the 
task-master. 

1.  He  is  constantly  to  superintend  the 
works  carried  on  by  the  convicts. 

2.  He  is  to  **  take  an  account  of  every 
neglect  of  work  or  other  misbehaviour.*' 

3.  Also  of  any  instance  of  extraordinary 
diligence  or  good  behaviour. 

4.  He  is  to  make  his  reports  from  time  to 
time  to  the  governor,  who  is  to  cause  them 
to  be  entered  in  a  book  to  be  kept  for  that 
purpose. 

Section  L.  defines  the  powers  of  the  go- 
vernor in  punishing  offences  committed  in 
the  house.  These  are  enumerated  under  the 
following  beads :  — 

1.  Disobedience  of  the  **  orders  of  the 
house." 

2.  Idleness,  negligence,  or  wilful  mis- 
management of  work. 

8.  Assaults,  not  attended  with  any  dan<* 
gerous  wound  or  bruise,  by  one  convict 
upon  another. 

4.  Indecent  behaviour. 

5.  Pro&ne  cursing  and  swearing. 

6.  Absence  from  chap  ^, 

7.  Irreverent  behaviour  at  chapel. 

2.  For  any  of  the  above  offences,  the  go- 
vernor may  punish  by  close  confinement  in  a 
**  cell  or  dungeon,"  for  any  term  not  exceed- 
ing three  days,  and  keeping  the  offender  upon 
bread  and  water  only. 
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3.  ToudiiBg  any  of  the  above  offences, 
tbe  governor  may  examine  **  any**  pertonB 
upon  oath. 

Section  LL  empowers  the  visitors  and  the 
committee  to  punish  certain  other  instances 
of  bad  behaviour  in  a  severer  manner. 

1.  To  the  visitors  power  is  given  to  ppnish, 
in  any  convict,  the  following  additional  of- 
fences :  — 

1.  Absolute  refusal  to  perform  his 
work. 

2.  Wilful  abuse  of  the  materials. 

3.  Attempts  to  escape. 

4.  Assaults  on  any  person  at  large, 
who  happens  to  be  present. 

5.  Assaults  on  any  officer  or  servant 
of  the  house. 

2.  They  are  empowered  also  to  punish  any 
assaults  by  one  convict  upon  another,  that 
may  happen  not  to  have  been  punished  by 
the  governor. 

3.  Also  any  of  the  offences  which  the  go- 
vernor is  authorized  to  punish  in  the  case 
where,  by  reason  of  the  enormity  or  repe- 
tition of  the  offence,  the  punishment  which 
the  governor  is  empowered  to  inflict  of  his 
own  auUiority,  is  thought  by  him  not  to  be 
sufficient. 

4.  For  any  of  the  above  offences,  the  vi- 
sitors may  punish  by  either 

1.  Moderate  whipping. 

2.  Confinement  upon  bread  and  water 
in  a  dungeon,  for  any  time  not  exceeding 
ten  days. 

3.  Or  both  the  above  punishments  in 
conjunction. 

5.  Concerning  the  above  offences  they  are 
empowered  to  examine  upon  oath,  with  an 
injunction  that  it  be  in  the  presence  of  the 
offender. 

6.  In  the  cases  No.  2  and  3,  <*  the  go- 
vernor may,  and  he  is  hereby  required  to, 
order  euch  offender  to  the  cells  or  dungeons, — 
and  is  immediately,**  or  at  the  next  coming  of 
the  visitors,  to  **  report  such  offence  to  such 
visitors  ;  who  are  hereby  empowered  and  re* 
pared  to  inquire  and  determine  concerning 
the  same.** 

7.  In  case  of  any  offence  which  the  visitors 
shall  deem  worthy  of  a  greater  punishment 
than  they  are  authorised  to  inflict,  they  shall 
report  Uie  offence,  with  the  nature  and  cir- 
cumstances of  it,  and  the  name  of  the  offen- 
der, to  the  next  meeting  of  the  committee. 

8.  To  the  committee  power  is  given  to 
punish  offences  thus  reported  to  them,  by 
either 

1.  Moderate  whipping. 

2.  Confinement  upon  bread  and  water 
in  a  dungeon. 

3.  Turning  down  firom  a  higher  dass 
to  a  lower. 

4.  All  or  any  of  the  above  punidi- 
ments  in  coigunction. 


[§  LL  LIL 

9.  **  In  case  of  removal  into  a  prior  ciaaa^ 
the  offender  shaU,  from  the  tune  of  wuJtusg 
such  order  of  removal,  go  through  suck  prior 
class,  and  (Uso  the  subsequent  class  or  classes^ 
in  the  same  manner,  and  for  the  same  Hme,  em 
under  his  or  her  original  commitment" 

Section  LII.  is  the  converse  of  the  sectioD 
last  preceding :  it  opens  a  door  to  pardon. 
upon  the  ground  of  extraordinary  good  be- 
haviour. 

1.  If  in  any  convict  committed  by  justices 
in  sessions,  the  visitors  <*  shall  at  any  time 
observe,  or  be  satisfiustorily  informed  oi,  any 
extraordinary  diligence  or  merit,"  and  omke 
report  accormngly,  **  the  said  justices"  [shaUJ 
"  may,  if  they  thmk  proper,  advance  him  into 
a  higher  dass.*' 

2.  When  any  convict  has  been  promoted 
as  above,  the  time  of  his  confinement  is  to 
«  be  computed  as  if  he  or  she  had  regularly 
passed  through  the  prior  dass  or  daeses." 

3.  With  regard  to  any  convicts  conunitted 
by  the  judges,*  whether  originally,  or  upon 
a  pardon  granted  upon  that  condition,  for  s 
certain  term,  the  judges  arc,  upon  a  like  re- 
port, to  have  like  power  to  alter  and  shorten 
his  confinement. 

4.  Convicts,  committed  for  life,  may,  upon 
being  reported  to  the  judges  as  aforesaid,  be 
by  them  reported  to  his  Majesty  for  mercy. 

Observations This  and  the  two  last  pre- 
ceding sections  bearing  a  dose  relation  to 
one  another,  I  shall  consider  them  together. 
As  to  the  last  of  the  two  paragraphs  I  have 
printed  in  italics,  I  must  eonfess  I  am  not 
altogether  certain  about  the  sense  of  it.  My 
doubt  b,  whether  a  convict,  upon  his  d^;Ta- 
dation  into  a  lower  class,  is  to  be  punidied 
with  respect  to  the  severity  of  his  treatment 
only,  or,  besides  that,  with  respect  to  the 
duration  of  his  confinement.  I  am  inclined 
to  imagine,  both  ways ;  but  this  construction 
seems  not  to  be  absolutely  a  necessary  one. 

A  convict,  suppose,  has  been  conunitted 
for  three  years.  He  has  served  the  first  year 
of  his  time,  and  half  his  second.  Of  course, 
be  has  been  half  a  year  entered  in  the  second 
dass.  He  now  commits  an  offence  whidi  the 
committee  think  proper  to  punish  with  de- 
gradation :  he  is  turned  down  into  the  first 
daM.  What  now  is  to  become  of  him  ?  U 
he  to  stay  two  years  and  a  half  longer,  to 
wit,  one  half  year  more  in  the  first  class,  and 
a  year  in  each  of  the  other  classes,  or  only 
one  year  and  a  half,  that  is,  half  a  year  in 
each  of  the  three  classes  ?  In  the  first  case, 
it  seems  hardly  proper  to  say,  that  he  has 
gone  through  **  such  prior  dass,  and  also  the 
subsequent  classes,  in  the  same  manner  and 
for  the  same  time  as  under  his  original  com- 
mitment;" for  it  seems  that  he  has  gone 
through  sudi  prior  class,  and  also  the  subse- 


*  At  the  Old  Bailey,  or  on  the  dxcoits. 
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4«Miit  dtstes  (in  the  mow  wmnBt^  peiluips, 
tiitt)  for  a  Ipf^nr  time  Hum  1m  was  to  have 
kad  to  $o  iknofjk  them  in  under  hie  origmal 
CO— atoent.  Had  there,  however,  been  no 
tfotinction  in  the  treatment  to  be  given  to 
the  respective  classes,  it  must  have  been 
understood  in  this  sense,  as  prolonging  the 
total  time ;  for  the  provision  would  have  had 
nothing  but  the  circumstance  of  time  to  ope- 
rate upon. 

Another  doubt  I  have  respecting  the  dfuise 
IB  section  50,  which  limits  the  time  for  which 
a  governor  is  empowered  to  keep  a  convict 
in  a  dungeon  upon  bread  and  water  to  tkree 
days.  This  passage  I  know  not  very  well 
how  to  reconcile  to  a  clause  in  section  51. 
In  this  latter  section,  in  case  of  an  offence 
which,  in  the  opinion  of  the  governor,  de- 
serves a  greater  punishment  than  what  he  is 
hiBwelf  authorixed  to  inflict,  he  is  directed  to 
report  it  to  the  visitors,  who,  in  such  case, 
are  authorised  to  order  the  offender  to  con- 
finement in  a  dunaeon,  there  to  be  kept  on 
Wead  and  water,  if  that  be  the  mode  of  pu- 
nishment they  think  proper  to  adopt,  for  ten 
daya.  Thus  for,  then,  their  power  extends ; 
to  the  confining  a  man  for  ten  days.  To  the 
governor,  in  the  last  preceding  section,  it  was 
not  thought  proper  to  give  so  jrreat  a  power : 
Ms  power  was  to  extend  no  forther  than  to 
the  confining  a  man  for  three  days ;  yet  in 
this  same  section,  in  the  case  above  men- 
tioned, where,  by  the  supposition,  he  cannot 
punish  by  confinement  for  more  than  thrm 
days,  the  governor  is  empowered  and  **  re- 
qmred**  to  order  the  convict  to  the  dungeon, 
ind  **  immediately,  or  the  next  time  the 
visitors  shall  come,"  report  the  o£fence  to 
them,  ftir  them  to  punish  it.  Now,  for  what 
time  the  convict  committed  in  this  manner  to 
a  dungeon  is  to  remam  there,  is  not  expressly 
nid :  aa  no  time  is  mentioned  for  his  release- 
■ent,  it  seems  impossible  to  put  any  other 
eenstruction  upon  the  clause  than  that  he  is 
to  stay  there  idil  the  coming  of  the  visitors. 
But  the  visitora  may  not  come  for  a  fort- 
night. *  So  long,  then,  may  a  convict  remain 
in  one  of  these  dungeons  by  the  authority  of 
a  governor.  The  consequence  is,  that  indi- 
rectly a  power  is  given  to  this  officer,  of  in- 
ficting  a  punishment  more  than  three  times 
as  great  as  that  which  it  is  thought  aroper, 
in  direct  terms,  to  empower  him  to  mflict ; 
and  (as  fitf  as  concerns  this  specie  of  punish- 
ment) greater  than  that  which  it  has  been 
bought  proper,  in  any  terms,  to  empower 
the  visitors  to  inflict.  On  this  occasion,  no 
mention,  I  observe,  is  made  of  dieting  upon 
bread  and  water :  the  governor  is  simply  re- 
quired to  order  the  offender  to  one  of  the  dun- 
geons, la  he  then,  or  is  he  not,  in  this  case, 
aathorized  to  add  that  hardship  to  the  con- 

•  See  Sect  47. 


finemeAt  ?  Is  the  dieting  in  this  manner,  or  is 
it  not,  to  be  regarded  as  an  article  included 
of  course  in  the  regimen  of  a  dungeon  ?  lids 
power  of  punishing  an  oflbnder  previously  to 
trial,  is  confined,  I  observe,  to  the  governor  2 
it  is  not  given  to  the  visitors. 

T^jB  provision  for  disposing  of  the  convicts 
into  classes,!  so  as  to  be  liable  to  be  ad- 
vanced or  to  be  degraded,  |  seems  an  excel- 
lent expedient  for  strengthening  the  influence 
of  the  several  authoriti^  to  which  it  is  meant 
to  subject  them.  It  seems  extremely  well 
contrived  for  exciting  emulation ;  for  making 
a  standing  and  palpable  distinction  betwixt 
good  and  iU  behaviour,  and  for  keeping  their 
hopes  and  fears  continually  awake.  If  it 
jhould  be  thought  proper  to  indulge  the  con- 
victs with  a  share  in  the  profit  of  the  la- 
bour,! ^^  would  aSmd  a  forther  means  of 
adding  to  the  distinction. 

Here  ends  that  part  of  the  bill  which  con- 
cerns the  establishment  of  labour-houses. 
What  follows  in  the  seven  next  sections  ia 
confined  to  the  system  of  labour  to  be  car- 
ried on  upon  rivers.  The  greater  part  of 
them  are  employed  in  re-enacting  so  many 
corresponding  clauses  of  the  present  act.  § 
Concerning  these,  it  will  not  be  necessary  to 
be  very  particular. 

Section  LIII.  establishes,  in  general  terms, 
the  authority  of  the  superintendents  above 
spoken  of.  %  It  empowers  them,  upon  the 
delivery  of  any  wuik  convict  into  their  cus- 
tody, to  keep  him,  for  the  term  mentioned 
in  his  sentence,  to  hard  labour.  This  hard 
labour  is  to  be  applied  **  either  to  the  raising 
of  sand,  soil,  and  gravel,  or  in  any  other  labo- 
rious service  for  the  benefit  of  the  navigation 
of  the  Thames,  or  of  such  other  navigable 
rivers  or  harbours  as  aforesaid  ;"**  when  on 
the  Thames,  **  then  at  such  places  only,  and 
subject  to  such  limitations,  as  the  Trinity- 
House  shall  from  time  to  time  prescribe." 

ObMervaHont,  —  This,  as  to  the  greater 
part  of  it,  is  an  exact  transcript  of  the  latter 
part  of  section  5  of  the  present  act.  f  f 

Section  LIV.  prohibits  superintendenta 
from  employing  their  convicts  in  delivering 
ballast  to  ships :  it  restricts  the  appUcation 
of  the  labour  to  the  above-meationeid  ol^ect 
of  benefiting  the  navigation  of  the  rivers  or 
harbours  in  question ;  except  that  it  permita 
the  employing  them  in  making  or  repairing 
embankments  or  sea-walls. 


t  See  Sect  43.  $  See  Sect  61. 

11  See  observadons  on  Sect  23. 

I  The  name  given  to  Uie  head  person  who  is 
to  nave  the  chaxge  of  the  convicts  upon  this 
establishment,  is  changed  from  Overteer  (the 
word  used  in  the  former  act)  to  SuptrkUendenL 

f  See  Sect  S2«  33, 34, 36L 

*^  See  Sect  32. 

ft  By  ihe  pretend  acL  I  mean  all  akmg  the 
Stat  16  Geo.  III.  ch.  43,  being  that  whichls  in 
force  at  the  time  I  write. 
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ObtervatioHM,  —  This  lectUm  is  an  exact 
transcript  of  section  6  of  the  present  act, 
with  the  addition  only  of  the  d>oye  excep- 
tion. As  this  new  kind  of  employment  was 
meant  to  be  permitted,  the  insertion  of  the 
above  exception  for  that  purpose,  was  no 
more  than  prudent,  at  least,  if  not  absolute- 
ly necessary :  for  the  main  design  in  making 
of  embankments  or  sea-walls  is  to  save  the 
land  from  being  carried  away  or  overflowed; 
and  it  may  be  of  little  or  no  service  to  the 
navigation.  Mr.  Campbell,  superintendent  of 
the  Thames  convicts,  pursuing  the  spirit  of 
his  instructions  rather  than  the  letter,  ha« 
already  ventured  to  employ  his  convicts  in 
some  useful  works  on  shore :  perhaps  it  might 
not  be  amiss  to  add  a  retrospective  clause  for 
his  indemnity. 

As  to  the  prohibition  above  mentioned,  no 
reason  for  it  is  given.  I  imagine  the  reason 
to  have  been  the  preventing  that  intercom- 
munication which,  in  such  a  case,  would  have 
been  necessary  between  the  convicts  and  the 
ships'  crews.  It  can  have  nothing  to  do  with 
any  privileges  of  the  Trinity-house ;  not  be- 
ing confined  to  the  Thames,  but  extended  to 
all  rivers  and  harbours  where  convicts  shall 
be  employed. 

Section  LV.  provides  for  the  diet  and  ap- 
parel of  convicts,  under  the  care  of  superin- 
tendents,^ as  section  40  did  for  those  who  are 
to  be  confined  in  the  labour-houses.  Jn  point 
of  diet,  it  directs  that  they  be  fed  with  bread, 
and  any  coarse  or  inferior  food,  and  water  or 
small  beer,  as  in  section  40 ;  only  the  word 
**  meat**  b  dropped  here  after  the  word  coarse 
(whether  by  accident  or  design  is  more  than 
I  can  determine.)  The  appuel  it  leaves  al- 
together to  the  **  discretion  of  the  superin- 
tendents :*'  it  likewise  prohibits  the  supplying 
the  convicts  with  any  other  food,  drink,  or 
clothing,  under  a  penalty  of  not  more  than 
ten  pounds,  nor  less  than  forty  shillings. 

Ob$ervations,  —  This  section  is  the  same 
as  section  7  of  the  present  act ;  except  with 
regard  to  the  penalty,  which,  by  the  present 
act,  is  not  to  be  more  than  forty  shillings. 

Section  LV L  invests  superintendents  with 
the  power  of  correction.  A  convict  refusing 
to  perform  his  work,  or  "  fpiilty  of  any  other 
miibehaviour  or  disorderly  conduct,**  may  be 
punished  by  the  superintendent,  by  "  such 
whipping,  or  other  moderate  punishment, 
as  may  be  inflicted  by  law  on  persons  com- 
mitted to  a  house  of  correction  for  hard  la- 
bour." 

Observations —  This  section  is  the  same 
in  every  respect  as  section  8  of  the  pre- 
sent act. 

Section  LVII.  provides  a  supply  for  con- 
victs of  ihu  description,  upon  their  discharge, 
to  the  same  amount  as  section  52  did  for 
the  convicts  in  the  labonrhouses.  It  like- 
wise provides  for  the  .discharge  of  any  con- 


vict,  previous  to  the.  expiration  of  his  term, 
upon  a  letter  written,  upon  a  recommenda- 
tion  from  the  judges  as  in  section  60,  by  m 
secretary  of  state.  The  sum  of  money,  and 
the  clothing,  it  refers,  in  this  case,  to  the 
determination  of  the  above  judges.* 

Observations,  —  This  section  is  the  same, 
in  every  respect,  as  section  9  of  the  pre- 
sent act. 

Section  LVIIL  makes  provision  in  the 
lump  for  the  assistance,  medical  and  reli- 
gious,  to  be  given  to  the  convicts  in  question, 
as  likewise  for  the  burial  of  such  as  may 
chance  to  die,  as  also  for  these  and  all  other 
expenses  attending  the  keeping  of  the  con- 
victs under  the  care  of  such  superintendents. 
These  expenses  it  directs  to  be  annually  laid 
before  the  House  of  Commons,  and  under- 
takes, that,  after  deducting  the  net  profits 
(if  any)  of  the  labour,  they  shall  be  provided 
tor  in  the  next  supplies  granted  by  parliament. 
The  chaplains,  surgeons,  and  apothecaries  to 
be  provided,  are  to  be  such  as  "  the  super* 
intendent  shall  find  it  expedient,  or  shall  be 
required*'  (it  does  not  say  by  whom)  "  from 
time  to  time  to  employ."  The  convicts  are 
to  be  **  buried  in  the  most  commodious  parts 
of  the  shores,  in  or  near  which  they  have  been 
employed,"  and  **  according  to  the  form  pre- 
scribed by  the  liturgy  of  the  Churdi  of  Eng- 
land. The  necessary  charges  of  sudi  funerals, 
and  also  of  the  coroners,  who  shall  sit  on  the 
bodies  of  such  convicts,  are  to  be  defrayed  in 
the  manner  above  mentioned.** 

Section  LIX.  provides,  that  such  chaplains 
shall  read  morning  and  evening  prayer,  and 
preach  a  sermon  after  each,  every  Sunday,  as 
also  on  C3iristmas-day  and  Good  Friday. 

Observations, — These  two  sections  are  so 
many  additions  to  the  present  act.  In  this 
the  whole  business  was  referred  so  entirely 
to  the  discretion  of  the  superintendent,  that 
no  express  provision  was  made  for  either  the 
spiritual  or  medical  assistance,  or  the  burial 
of  the  convicts.  Neither  was  any  provision 
made  for  the  coroner's  fees;  whereby  that 
expense  (which  was  not  altogether  a  trifling 
one)  foils  solely  as  yet  upon  the  counties 
bordering  that  part  of  the  Thames  thejr  are 
employed  upon;  that  is,  upon  the  counties  of 
Kent  and  Essex,  one  or  both  of  them.  These 
omissions  are  supplied  in  the  bill  before,  as 
it  was  highly  requisite  they  should  be. 

In  the  mamtime,  they  have  been  volun- 
tarily supplied  by  the  attention  of  Mr.  Camp- 
bell, the  present  superintendent.  A  surgeon 
of  a  battalion  attends  the  convicts  once  a-da^; 
and  the  surgeon-general  of  the  artillery  visits 
them  once  a- week.  A  clergyman,  sent  by  the 
Countess  of  Huntingdon,  gives  them  the  as- 
sistances belonging  to  his  profession,  without 
any  gratuity  from  Mr.  Campbell,  or  any  ex-. 

•  See  Sections  11,  21,  34,26, 30,  47,  52. 
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.  pense  to  the  establbbment.  Not  content  with 
performing  the  ordinary  duty  in  the  manner 
provided  for  in  the  biU,  he  is  assiduoas  in 
giving  them  the  benefit  of  his  instructions 
bv  every  means,  and  at  every  opportunity  in 
his  power.  He  has  distributed  Bibles  among 
them ;  and  has  endeavoured  to  direct  their 
attention  to  the  sacred  writings,  by  giving 
them  rewards  for  performing  little  exercises 
proposed  to  them  as  tests  of  their  proficiency. 

The  loose  and  general  way  in  which  these 
and  other  exigencies  are  provided  for,  with 
.  respect  to  convicts  of  the  description  now 
before  us,  especially  when  compared  with 
the  strict  and  minute  attention  paid  to  the 
regimen  of  the  labour-houses,  are  strong  tes- 
timonies of  the  extraordinary  confidence  re- 
posed in  the  present  superintendent.  I  have 
never  heard  of  any  fiict  so  much  as  surmised, 
that  afforded  the  least  reason  for  deeming 
that  confidence  misplaced,  and  I  have  much 
reason  for  entertaining  a  contrary  opinion ; 
yet  I  should  be  sorry  to  see  the  merit  of  this 
individual  officer  made  an  argument  for  en- 
tailing powers  so  unlimited  upon  what  person 
■oever  may  chance  at  any  time  hereafter  to 
bear  his  office.  The  establishment  upon  the 
Thames  has  been  admowledged  to  be  in- 
tended but  as  a  measure  of  experiment ;  it  is 
to  be  hoped,  therefore,  that  when  the  effect 
of  the  regimen  prescribed  for  the  hard-labour 
-houses  has  been  approved  by  experience,  it 
will  be  extended  to  the  establishments  upon 
rivers.  Jeahustf^  not  confidence,  i$  the  cha» 
rmeUristie  ofwi$e  laws. 

Section  Lx.  enjoins  the  governors  and 
soperintendents  to  make  returns  of  the  state 
of  the  convicts  under  their  care.  These  re- 
turns are  to  contain  the  following  particu- 
Jaw:  — 

1.  The  name  of  each  convict  commit- 
ted to  their  custody. 

2.  His  offence. 

3.  His  sentence. 

4.  His  state  of  body. 

5.  His  behaviour  while  in  custody. 
They  are  also  to  exhibit  the  names  of  all 

•Qch  convicts,  as,  since  the  last  return,  have 
passed  out  of  their  custody,  whether 

1.  By  death. 

2.  By  escape. 

3.  By  releasement,  whether  by  order 
of  a  Secretary  of  State  or  otherwise. 

For  the  purpose  of  making  these  returns, 
regular  books  are  to  be  kept  by  the  persons 
who  are  respectively  to  nuUce  them. 
•  They  are  to  be  made  by  the  superintendent 
of  the  Thames  convicts  to  the  King's  Bench, 
the  first  day  of  every  term ;  by  the  governors 
of  labour -houses,  and  the  superintendents  of 
any  other  work,  to  the  judges,  as  before,* 
at  each  assise ;  to  the  justices  of  the  peace 


•  See  SceckntlU  21,34, 36, 80.  47,62. 


for  every  county  and  division  within  the  dis- 
trict, at  the  two  sessions  holden  next  after 
Ekttter  and  Michaelmas. 

They  are  to  be  made  upon  oath,  to  be  ad- 
ministered to  them  by  the  respective  courts. 

Observations — The  ordering  these  returns 
is  a  measure  of  excellent  use  in  fumiBhing 
data  for  the  legislator  to  go  to  work  upon. 
They  will  form  altogether  a  kind  of  poli' 
tical  barometer,  by  which  the  effect  of  every 
legislative  operation  relative  to  the  subject, 
may  be  indicated  and  made  palpable.  It  is 
not  till  lately  that  legislators  have  thought 
of  providing  themselves  with  these  neces- 
sary documents.  They  may  be  compared  to 
the  bills  of  mortality  published  annually  in 
London ;  indicating  the  moral  health  of  the 
community  (but  a  little  more  accurately, 
it  is  to  be  hoped,)  as  these  latter  do  the 
physicaL 

It  would  tend  still  fiuther  to  forward  the 
good  purposes  of  this  measure,  if  the  returns, 
as  soon  as  filed,  were  to  be  made  public,  by 
being  printed  in  the  Gazette,  and  in  the  local 
newspapers.  They  might  also  be  collected 
once  a-year,  and  published  all  together  ii|  a 
book.t 

Section  LXL  provides  a  penalty  for  es- 
capes. This  penalty,  if  the  convict  had  been 
ordered  to  hard  labour  in  lieu  of  capital  pu- 
nishment, is  death :  if  in  lieu  of  transporta- 
tion,  in  the  first  instance,  an  addition  of  three 
years  to  his  term  of  servitude ;  in  the  second 
instance,  death. 

Observations. — I  cannot  help  entertaining 
some  doubts  of  the  expediency  of  capital 
punishment  in  case  of  escapes.  Punishments 
that  a  man  has  occasion  to  choose  out  of,  should 
be  commensurable.  That  which  is  meant  to 
appear  the  greater,  should  either  be  altogether 
of  the  same  kind,  or  include  one  that  is  of 
the  same  kind  with  the  lesser;  otherwise, 
the  danger  always  is,  considering  the  variety 
of  men's  circumstances  and  tempers,  lest  the 
punishment  which  appears  the  greater  to 
the  legislator  and  the  judge,  as  being  in  ge- 
neral the  greater,  shoidd  appear  the  lesser  to 
the  delinquent.  On  the  other  hand,  you  may 
be  sure  of  making  your  punishment  appear 
the  greaterto  the  delinquent,  when,  keeping 
to  the  same  spedes,  you  can  either  increase 
it  in  degree,  or  add  a  punishment  of  another 
species.     A  fine  may  to  one  man  be  worse 


-I-  A  few  vears  ago,  I  began  sketching  out  a 
plan  for  a  collection  or  documents  of  this  kind, 
to  be  published  by  authority,  under  the  name  of 
bills  of  delinguency^  with  analogy  to  the  bills  of 
mortality  above  spoken  of:  but  the  despair  of 
seeing  anythin(^  of  that  sort  carried  into  execu- 
tion, soon  occasioned  me  to  abandon  it  My  idea 
was  to  extend  it  to  all  persons  convicted  on  cri- 
minal prosecutions.  Indeed,  if  the  result  of  all 
law  proceedings  in  general  were  digested  into 
Ubles,  it  might  furnish  useful  matter  for  a  variety 
ofp^ticali 
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tbin  SlDpriMmnmit ;  impriflonnieiit  may  to 
another  man  be  worse  than  a  fine :  but  a  fine 
of  twenty  pounds  must  to  every  man  be  worse 
than  a  fine  of  ten  pounds ;  imprisonment  for 
six  months,  than  imprisonment  for  three :  so 
also  must  imprisonment,  though  it  were  but 
for  a  day,  added  to  a  fine  of  ten  pounds,  than 
a  fine  of  ten  pounds  by  itself. 

In  the  present  instance,  it  may  very  weU 
happen,  that  a  convict  may  even  prefer  eer- 
tain  death  to  his  situation  in  a  labour-house 
or  on  board  a  lighter :  in  such  case,  the  pu- 
nishment of  death,  it  is  phan,  can  have  no 
hold  on  him.  What  is  still  more  likely  to 
happen  is,  thai  although  he  would  not  prefer 
certain  doith  to  such  a  situation,  he  would  yet 
prefer  such  a  ehance  of  death  as  he  appears 
fSkiAy  to  be  liaUe  to,  after  having  effected 
ilia  escape.  I  say,  after  htanng  effected  it : 
for  the  attempt,  I  observe,  is  not  made  punish- 
able in  this  manner. 

It  may  be  objected  in  the  first  case,  that 
if  death  were  preferable  in  his  eyes  to  servi- 
tude, he  would  mflict  it  on  himself.  But  the 
inference  is  not  just.  He  may  be  restrained 
by  the  dread  of  fiiture  punishment ;  or  by 
that  timidity  which,  though  it  mighi  shflfer 
him  to  put  himself  in  the  way  of  djring  at  a 
aomewfaat  distant  and  uncertain  period  by 
the  hand  of  another,  would  liot  suffer  him, 
when  the  time  came,  to  employ  his  own.  In 
either  of  these  cases,  capital  punishment,  so 
fer  from  acting  as  a  preventative,  may  ope- 
rate as  an  inducement. 

In  cases  of  escape,  little,  it  should  seem, 
is  to  be  done  in  the  way  of  restraint,  by  means 
that  iipply  only  to  the  mind :  physical  ob- 
stacles are  the  only  ones  to  be  depended  on. 
To  the  catalogue  of  these,  large  additions 
and  improvements  have  been  made,  and  still 
more,  as  I  have  ventured  to  suggc^  might 
be  made,  if  necessary,  by  the  present  bill. 
The  degree  of  security  which  these  promise 
to  afford,  seems  to  be  quite  sufficient,  with« 
out  having  recourse  to  dental  punishment. 
This  will  save  the  unpopidarity  of  inflicting 
a  punishment  so  harsh,  (or  an  offence  so  na- 
tural 

In  preference  to  capital  punishment,  I 
would  rather  be  for  applying  hard  labour  for 
life.  Such  a  punishment  is  already  admitted 
ofbythisbilL* 

Section  LXII.  inflicts  penalties  on  such 
persons  as  may  be  instrumental  to  escapes. 

1.  Any  persons  rescuing  such  a  convict, 
either  from  the  place  of  lus  confinement,  or 
from  the  custody  of  any  who  are  conveying 
him  to  it,  or  assisting  in  such  rescue,  are  to 
suffer  as  for  rescuing  a  felon,  after  judgment, 
from  a  gaoler. 

2.  Aiy  persons  who,  by  supplying  arms, 
or  instruments  of  disguise,  Or  otherwise,  assist 


•  dee  Sect  52. 


a  convict  in  escaping,  or  attempting  to  escape, 
are  to  suffer  as  for  felony. 

3.  Persons  who,  having  the  custody  a€ 
such  a  convict,  or  being  employed  by  anm 
that  has,  permit  him  to  escape,  if  tobtmtarify, 
are  also  to  suffer  aa  for  felony. 

4.  If  negH^emtfyt  are  to  be  deemed  guilty 
of  a  ahd&Boeanor,  and  are  to  be  liable  to  a 
&ie  not  exceeding  ten  pounds,  or  to  impri- 
sonment for  not  more  than  six  months,  or 
to  both. 

Observations.  —  The  punishment  here  ap- 
pointed for  negligently  permitting  an  esape« 
is,  I  fear,  liable  to  be  too  small ;  especialljr 
considering,  that  a  wilful  permission  of  this 
sort  may  frequently,  for  want  of  direct  proo^ 
be  no  otherwise  punishable  than  as  an  act  of* 
negligence.     If  a  convict  of  this  stamp  be  m. 
man  of  substance,  as  may  sometimes  happen, 
he  may  be  very  well  able  to  give  an  under- 
keeper  such  a  reward  for  his  connivance  aa 
may  very  well  indemnify  him  against  the 
chance  of  losing  ten  pounds,  and  suffering 
even  a  six  months'  imprisonment.   What  is 
remarkable,  this  punishment  is  no  greater 
than  that  which,  in  another  part  of  this  bilUt 
is  appointed  for  the  trivial  offence  of  supply- 
ing a  convict  with  prohibited  meat  or  drink. 
Instead,  therefore,  of  saying  that  it  should 
not  be  more  than  the  quantitm  specified,  I 
would  rather  say  that  it  should  not  be  ieM$» 
At  any  rate,  it  should  contain  some  impri- 
sonment ;  for,  against  imprisonment,  a  man 
cannot  be  so  completely  indemnified  as  against 
fine. 

I  see  no  punishment  for  the  attempt  to 
rescue,  or  the  assisting  in  such  attempt :  yet 
the  attempt  to  rescue  is  an  o^ence  as  mudi 
more  atrocious  than  the  assisting  in  a  quiet 
attempt  to  escape,  as  robbery  is  than  simple 
theft. 

What  is  the  use  of  describing  th^  punish- 
ment of  a  rescuer  in  a  round-about  way  by 
reference  ?  why  not  make  it  felony  at  once  ? 
The  standing  punishment  for  the  rescuing  of 
a  felon  (meaning  a  simple  felon)  is  no  more 
than  simple  felony.  It  ought,  however,  to 
be  greater,  or  else  the  assisting  in  a  quiet 
attempt  to  escape  ought  to  be  less :  other* 
wise  the  offender  has  nothing  to  determine  hie 
choice  in  favour  of  an  offence  less  mischitvous^ 
6i  preference  to  an  offence  more  mischievous, 

I  take  for  granted  it  could  never  have  been 
the  intention  that,  under  this  clause^  the 
rescuer  of  a  capital  felon  pardoned  on  condi* 
tion,  should  suffer  capitally. 

Section  LXIIL  is  calculated  to  fiunlitate 
the  prosecution  of  persons  concerned  in  ea- 
capes. 

1.  Convicts  escaping  may  be  tried  in  the 
county  in  which  they  are  retaken. 

2.  hi  a  prosecution  for  an  escape  or  rescue. 
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«r  stempt  to  esctpeor  rescue,  either  agdnst 
the  eoRTiet  liiiiiMl^  or  any  person  assisting 
him»  the  certificate  above  menttoned  (after 
proof  made  that  the  culprit  is  the  same  that 
was  ddiTcred  with  such  certificate)  is  to  be 
dci'iaed  conclusive  evidence  of  his  being  the 
pertOB  iHio  was  ordered  to  the  confinement 
therein  mentioned. 

Obtervations.  —  To  show  the  beneficial 
eflhcts  of  these  provisions,  in  saving  useless 
trouble,  the  way  would  be  to  state  and  ex- 
plain tiie  several  rules  of  hw  which  they 
dispense  wi^ ;  but  this  is  a  piece  of  infbr- 
mstioii  thst  would  not  be  very  interesting 
io  readers  at  large,  and  lawyers  have  no  need 
of  it. 

Section  LXI V.  appoints  the  mode  of  pro- 
eedure  for  the  recovery  of  the  pecuniary 
penalties  inflicted  by  this  bill,  when  no  par- 
ticular method  is  prescribed.*  It  is  to  be 
ftonunary,  before  two  justices  of  the  peace : 
the  imprisonment,  in  case  of  fiiilure,  is  to  be 
for  not  less  than  one  month,  nor  more  than 
six.  The  other  provisions  are  what  are  usu- 
ally inserted  in  cases  of  summary  procedure. 

Section  LXV.  is  another  provision  of  pro- 
cedure, dispensing,  for  the  purposes  of  this 
act,  with  the  general  rule  of  law,  that  judges 
tsust  be  61  the  jurisdiction  for  which  they 
are  doing  business.  It  sometimes  happens, 
that  the  court-house  for  a  town  that  is  a 
eouniy  of  itself,  is  the  court-house  for  the 
county  at  large,  but  the  judges*  lodgings  are 
not  situsto  in  both.  It  therefore  dedares, 
that,  for  the  above  purposes,  they  shall  be 
**  eonstraed  and  taken  to  be  situate  in  both,** 

Obn^rvatUm* Here  the  hand  of  the  law- 
yer is  visible:  a  plain  man  would  have  con- 
tented himself  with  saying,  that  a  judge  of 
tiie  description  in  question  might  do  such 
business  as  might  be  done  at  his  lodging,  for 
any  county,  although  he  were  in  an  adjacent 
one.  But  there  never  was  yet  a  lawyer,  who, 
when  either  would  equally  well  serve  the 
tarn,  did  not  prefer  a  fiilse  account  to  the  tme 
one.  The  old  maxim,  which,  to  another  man 
would  seem  inflexible,  **  noUiing  can  be  in 
two  places  at  once,"  bows  down  before  him. 
These  paradoxes  are  a  kind  <^  professional 
wit,  which  is  altogether  innocent  in  the  in* 
tention,  though  not  altogether  harmless  in 
its  effects.  This  k  no  reflection  on  the  au- 
thor :  it  is  only  attributing  to  him,  in  common 
with  every  body,  what  nobody  is  ashamed  of. 

Section  LXYL  allows  persons  prosecuted 
for  anything  done  in  pursuance  of  this  bill, 
to  plead  the  general  issue:  if  the  suit  termi- 
nate in  their  fovour,  gives  them  treble  costs ; 
If  against  them,  and  by  verdict,  exempts  them 
from  costs,  unless  the  judge  certify  hb  ap- 
probation of  the  verdict. 


*  See  Sections  40,  05.  See  also  Sections  18, 
41,  ^2,  where  other  modes  of  procedure  seem  to 
be  intended* 
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Section  LXVIL  limits  the  j^lase  and  time 
of  such  a  prosecution.  Tho  jurisdiction  is 
to  be  that  wherein  the  act  was  done;  the 
time,  within  six  months  of  it. 

Section  LXVIII.  and  last,  repeals  the  pre^ 
sent  act,  except  with  regard  to  such  oflfenders 
whose  terms  are  unexpired. 

Observations. — Perhaps  tiie  simpler,  and 
more  commodious  way,  would  be  to  take  a 
section  by  itself^  for  giving  the  requisite  con- 
tinuance to  the  above  terms,  and  doing  what 
else  is  necessary  (for  I  suspect  that  more  may 
be  necessary)  to  prevent  the  unintended  con* 
sequences  of  such  a  repeal ;  and  then,  in  an* 
other  section,  to  repeEd  the  act  simply  and 
absolutely. 

Some  hundred  years  hence,  when  conciseo 
ness  fhall  be  deemed  preferable  to  prolixity^ 
and  the  parliamentary  style  shall  luve  been 
divested  of  aU  tiiose  peculiarities  which  dis- 
tinguish it,  to  its  disadvantage,  from  that  of 
common  conversation,  the  formulary  for  that 
purpose  may  be  as  follows :  — 

The  Act  16  George  III.  c.4d.  stands  repealed. 

The  Act  16  George  IIL  may  be  repealed* 
but^the  memory  of  the  proposer  of  it  wUl 
survive. 


SUPPLEMENTAL  HINTS  AND 
OBSERVATIONS. 

The  following  observations,  though  they 
connect  with  tiie  subject  of  Section  1,  could 
not  well  have  been  introduced  previously  to 
Sections  30,  43,  and  52. 

Besides  those  stated  under  Section  1,  a 
fiuther  advantage  which  the  punishment  pro«> 
posed  to  be  established  in  the  labour-houses 
has  over  transportation,  is  that  of  superior 
dtvisibilitg ;  by  which  mesns  the  quantity  of 
it  is  capable  of  being  proportioned  with  greater 
nicety,  to  the  diflferent  degl^es  of  malignity 
in  dmerent  <^Eenoes.  The  punishment  eii 
hard  labour  is  divisible  in  poLat  of  intensity 
as  well  as  cidtu^ttion;  and  a  division  of  it  in 
the  former  of  these  ways  is  actually  directed 
to  be  made  in  section  4i3.  That  of  transport 
tation  is  divisible  no  otherwise  than  in  point 
of  duration.  Ia  this  point  it  is,  in  its  owil 
nature,  indeed,  incapable  of  being  divided  to 
as  great  a  degree  of  nicety  as  hard  labour  is; 
Very  little  advantage,  however,  of  this  pro* 
perty  <^  it,  has  been  made  in  practice.  I  am 
not  certain  whether  there  may  not  have  been 
a  few  instances  in  which  convicts  have  been 
transported  for  as  short  a  time  as  three  years  t 
but  in  general,  the  only  terms  in  use  haVe 
been  for  seven  years,  for  fourteen  years,  and 
for  life.  In  the  duration  of  the  confinement 
in  the  hard>labour  houste,  as  many  different 
periods  are  allowed  on  one  occasion  or  am 
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other,  as  may  be  marked  out  between  one 
year  and  seven  years.  1  cannot  see,  however, 
why  even  a  greater  latitude  than  thia  should 
not  be  admitted  of,  especially  on  the  side  of 
diminution ;  in  other  words,  why  a  shorter 
time  than  a  year  should  in  no  case  be  allowed. 
One  should  think,  that  for  many  of  the  of- 
fences that  are  punishable  by  transportation, 
a  less  term  than  one  year,  and  for  petty  lar- 
ceny, a  less  term  than  two  years  ^e  terms 
respectively  allowed  of,)  might  sumce.  But 
on  this  head  I  shall  insist  no  farther,  as  it 
would  lead  me  from  the  particular  object  of 
the  proposed  bill,  to  discussions  that  belong 
to  a  general  survey  of  criminal  jurispru- 
dence. 

Another  point  in  which  the  punishment 
proposed  by  the  bill,  has  the  advantage  of 
transportation,  is  that  of  being  in  the  way  of 
being  remitted  at  any  time,  on  the  ground  of 
merits  displayed  subsequently  to  the  offence. 
Provision,  we  may  remember,  is  made  for 
that  purpose  in  section  52.  But  a  convict 
Fho  is  transported,  though  he  be  not  out  of 
the  reach  of  pardon,  u  out  of  all  hope  of  par- 
don on  that  ground,  since  he  lies  out  of  the 
reach  of  all  observation  which  could  dictate 
the  expediency  of  such  indulgence. 

The  followmg  hints  connect,  in  some  mea- 
sure,  with  the  subject  of  section  13,  and  with 
a  principle  adopted  in  section  40. 

A  suitable  motto  over  the  doors  of  these 
houses  might  have  manv  good  effects.  It 
might  contribute  to  inculcate  the  justice,  to 
aiigment  the  terror,  and  to  spread  the  noto- 
riety of  this  plan  of  punishment. 

The  following  sentence  might,  perhaps, 
answer  the  purpose : — **  Had  they  been  indus- 
trunuwhen  free,  they  need  not  have  drudged 
here  lihe  slaves" 

Or  this, — "  Violence  and  knavery 

Are  the  roads  to  slavery.** 
The  latter  is  that  which  I  should  prefer,  on 
many  accounts.  It  is  more  expressive,  indi- 
cating more  particularly  the  kind  of  misbeha- 
viour that  was  the  cause  of  their  punishment ; 
and  the  proverbial  turn  of  it,  together  with 
the  jingle,  will  render  it  more  apt  to  be  cir- 
culated and  remembered  by  the  people.  Vio- 
lence respects  those  who  may  be  committed 
upon  a  pardon  for  robbery,  or  those  who  may 
have  been  committed  in  any  way  for  mali- 
dous  mischief;  knavery,  the  common  run  of 
thieves  and  sharpers.  Fraudulent  nn^frtrcible, 
is  a  division  that  runs  in  a  manner  through 
the  whole  catalogue  of  offences  against  the 
police. 

The  efficacy  of  this  motto  might  be  still 
fiuther  assisted  by  a  device.  Over  the  door 
there  might  likewise  be  a  bas-relief,  or  a 
painting,  exhibiting  a  wolf  and  a  fox  yoked 
together  to  a  heavy  cart,  and  a  driver  whip^ 
ping  them:  the  wolf  as  an  emblem  of  vio- 
lence and  misdiief :  the  fox  of  knavery.     In 


the  back  ground  might  be  a  troop  of  wolves 
ravaging  a  flock  of  sheep,  and  a  fox  watching 
a  hen-roost. 

Bas-reliefe,  if  made  in  artificial  stone,  migiii 
be  cast,  a  number  of  them  in  the  same  mould, 
and  be  the  same  for  all  the  labour-houses. 

Should  it  be  thought  an  improvement,  a 
monkey,  as  being  more  peculiarly  the  embkm 
of  wanton  mischief,  might  be  added  to  the 
above  train.  Among  the  offences  which  it  is 
proposed  should  be  punishable  in  this  manner, 
are  many  that  come  under  the  denominadoo 
of  malicious  mischief.  In  this  case,  the  in- 
scription, instead  of  '*  Violence  and  knavery^** 
had  need  to  be,  **  Mischief,  rapine,  knavery," 
The  danger  is,  lest  the  addition  of  an  ani- 
mal, whose  manners  are  calculated  more  con- 
stantly to  excite  merriment  by  their  drollery^ 
than  displeasure  by  their  mischievousness, 
should  give  such  a  cast  of  ridicule  to  the 
whole  contrivance,  as  should  counteract  the 
design  of  it 

The  device  adopted  in  the  house  of  cor- 
rection  at  Mentz,  and  other  foreign  prisons, 
according  to  the  account  given  of  it  by  Mr. 
Howard,  *  does  not  seem  so  well  imagined  as 
it  might  be.  It  consists  of  a  waggon  drawn 
by  two  stags,  two  lions,  and  two  \^d  boars ; 
and  the  purport  of  the  inscription  is,  that 
**  if  wild  beasts  can  be  tamed  to  the  yoke, 
we  should  not  despair  of  reclaiming  irr^jular 
men."  The  equipage  here  represented,  has 
nothing  in  it  that  is  very  characteristic  cf  the 
persons  whose  conditions  it  is  meant  to  alle- 
gorize; and  there  seems  to  be  something 
awkward  in  making  the  hopes  of  succeeding, 
with  regard  to  men,  rest,  as  it  were,  upon 
no  better  footing  than  the  success  of  the  con- 
trivance there  imagined  respecting  brutes.  I 
have  read  of  hogs  being  now  and  then  em- 
ployed in  some  parts  of  France  to  help  to 
draw  a  plough.  We  have  read  of  gods  and 
goddesses,  and  now  and  then,  perhaps,  a  Ro- 
man general  in  his  triumph,  who  have  hem 
drawn  by  lions ;  but  I  never  heard  yet  of  a 
stag's  being  yoked  to  a  waggon,  either  as  a 
truth,  or  in  the  way  of  fiible ;  much  less  a(>. 
pearance  b  there  of  its  being  acknowledged 
for  a  known  truth  that  waggons  may  be  made 
to  draw  with  a  team  composed  of  stags,  and 
boars,  and  lions. 

Let  me  not  be  accused  of  trifling:  those 
who  know  mankind,  know  to  what  a  degree 
the  imagination  of  the  multitude  is  liable  to 
be  influenced  by  drcumstanoes  as  trivial  as 
these. 

With  regard  to  the  site  of  the  building,  f 
might  it  not  be  a  proper  direction  to  give, 
that  care  should  be  taken  to  have  such  a 
quantity  of  ground  all  around  the  building 
included  in  the  purchase,  as  might  prevent 
any  houses  from  being  built  within  such  a 
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namber  of  yards  distance  ?  An  establishment 
of  ibis  sort  mi^t,  in  some  wav  or  other, 
afford  inducements  to  people  of  tho  lower 
clanes  to  settle  near  it.  But  the  near  vid- 
nity  of  any  house  might  be  productive  of  se- 
veral bad  effects ;  it  might  fiicilitate  escapes ; 
it  would  take  away  from  the  sequestrated 
appeanace  of  the  scene ;  it  would  put  the 
convicta  and  their  neighbours  into  the  way 
of  engaging  in  conversations  which  might  be 
of  prejudice  to  both. 

WiUi  regard  to  such  convicts  as  it  may  be 
thought  expedient  to  put  to  works  of  the  se- 
dentary kind,  it  might  be  of  use,  on  the  score 
of  economy,  if  sudi  of  them  as  have  a  trade 
of  thar  own  that  can  be  carried  on  in  the 
house,  should  be  permitted  to  work  at  that 
trade,  in  preference  to  another.  Hatters, 
stoddng-weavers,  tailors,  shoemakers,  and 
many  oiher  handicrafts,  might  carry  on  their 
trades  in  such  a  situation,  nearly  as  well  as 
anywhere  else ;  so  it  were  in  the  wholesale 
way,  and  not  for  particular  employers.  The 
trades  that  wiU  be  set  up  in  the  house  for 
the  instruction  of  the  convicts  will  hardly  be 
of  the  most  lucrative  kind ;  and  if  they  were, 
it  can  hardly  be  expected  that  a  man  should 


earn  as  much  at  a  trade  that  is  new  to  him, 
as  at  one  he  has  been  bred  up  to.  The  dif- 
ference would  be  so  much  loss  to  the  public 
during  the  time  a  convict  continues  in  the 
labour-house.  But  it  might,  besides  that, 
be  a  loss  to  him,  and  through  him  to  the 
public,  for  the  remainder  of  his  lifie :  if  his 
confinement  has  been  long,  he  may  have  lost, 
by  the  time  it  is  over,  a  great  part  of  his  skill. 
In  the  compass  of  a  few  years,  a  course  of 
hard  labour  may  have  irrecoverably  deprived 
a  man  of  that  pliancy  of  muscle  and  nicety 
of  touch  that  is  necessary  in  some  trades. 

The  convicts  who  come  within  the  view 
of  this  institution  may  be  distinguished  into 
two  classes :  the  one  consisting  of  malefac- 
tora  by  profession,  who  possess  no  honest 
talent;  the  other  of  persons  of  different 
trades  and  employments,  who  have  subjected 
themselves  to  the  censure  of  the  laws  by  an 
occasional  deviation  fi-om  integrity.  The  first 
cannot  but  be  benefited  by  the  institution  in 
point  of  talent,  as  well  as  in  other  respects ; 
the  others,  howsoever  benefited  in  other  re- 
spects, may,  in  many  cases,  be  sufferers  in 
point  of  talent,  if  their  industry  be  forced  out 
ofitB  old  channels 
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26 

)       c 

II 

Blodstone    •{ 

Canterbury  .  .   . 

1 

1 

{99 .; 

W£3 

C 

Sussex 

3 

6 

3        C 

III. 

«M. 

Kingston  .  . 

Surrey     ..... 

5 

42 

126 

r 

Derbyshire  .   .  - 

2 

8 

Lincolnshire    .   . 

(a)3. 

10 

IV. 

5      1«*. 

Lineda  .  . 

Lincoln 

Nottinghamshire 

1 
2 

1 
6 

90  < 

Nottingham  .   .   . 

1 

3 

V 

Rutlandshire    .   . 

I 

2 

g 

r 

Leicestershire  .   . 

2 

4 

Q 

Leicester  .... 

1 

2 

V. 

Q      ^ 

Warwick  . 

Northamptonshire 

2 

7 

1 108   . 

Warwickshire  .   . 

2 

18 

^ 

Coventry.   .   .   . 

1 

5 

J 

Bedfordshire    .   . 
Buckinghamshire . 

2 
2 

7 
9 

VL 

^H  1»'- 

Bedford  .  . 

Cambridgeshire  . 

2 

4 

75 

5JS 

Ely 

Huntingdonshire 

1 
2 

2 
3 

S2 

f 

Norfolk 

3 

15 

>          C 

VIL 

!5"!W. 

Norwich  .  j 

Norwich  .... 
Suffolk 

1 
3 

2 
14 

("1 

'  Cumberland  .  .   . 
Durham 

2 
2 

5 
6 

VIII. 

Ah) 

DurhMn.  . 

Northumberland 
Berwick    .... 

2 

(c)5 

'11 

Newcastle    .   .  . 

I 

(d) 

HO 

Westmoreland  .   . 

I 

1 

fii^ 

IX. 

2o2rf. 

Lancaster  .  . 

Lancashire  .   •  . 

5 

26 

78 

S5 

C 

Yorkshire.   .   .   . 

f/)6 

30 

>         ( 

X. 

3<f. 

York  .  .  .  •? 

York 

r 

3 

.105  ] 

( 

Kingston   .... 

I 

2 

)         I 

(a)  Vis.  for  each  of  its  ParU^  one. 

Ih)  The  town  of  Berwick  is  specified  in  g  5,  p.  7  of  the  bill,  among  the  jurisdictions  comprised 
withui  the  northern  circuit :  but  no  oommittee-justices  are  allowed  to  it  in  g  6. 

(c\  The  avenge  number  of  convicts  for  Berwick  is  computed  in  the  lump  with  the  number  for 
Norammbeiiaiid. 

Id)  No  number  of  convicts  is  stated  for  Newcastle  in  the  bill :  in  the  table  annexed  to  the  bill 
it  is  stated  atjhe.    This  makes  a  difference  f^  fifteen  in  the  number  to  be  provided  for. 

ie\  The  number  in  the  table  is  66.    See  note  (d). 

(/)  Vix.  for  cadi  Riding*  tvoi 
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TABLE  referred  to  in  Sbctionb  3,  5,  6,  9,  fc  11. 


L 

IL 

IIL 

IV. 

V. 

VL 

VIL 

VIIL 

Naof 
DIstriets. 

Dittrtetiln 
MchCtreuiL 

Place  or  Meeting 
in  euh  Diitrieu 

Coonties  in  each 
District. 

Justioes 
fbreach 
County. 

Convicts 
neYeu 
in  each 
County. 

CoavicU  to 

tM  provided 

forineadi 

District 

Sums  to  IM 
allotted  to 

each 
County.(«) 

XL 
XIL 

XIIL 

§ 
O 

Oxford  .  .    1 
Gloucester   - 

Worcester    < 

Berkshire  .... 
Oxfordshire  .  .   . 

Gloucestershire    . 
Gloucester  .   .    . 
Herefordshire   .   . 
Monmouthshire  . 

Shropshire    .   .   . 
Staffordshire    .   . 
Litchfield  .... 
Worcestershire    . 
Worcester  .... 

3 
3 

2 

1 
2 
2 

2 
2 

1 
2 
I 

13 
10 

22 
3 

8 
8 

16 
15 

I 

10 
3 

!"1 

123 
135 

XIV.  5    irt. 

P 

XV.      1      2d. 
XVL    1      3rf. 

Exeter  .  .    -| 

Salisbury  . 
WcUs  ...  1 

Cornwall.   .   .   . 
Devonshire   .   .   . 
Exeter 

Dorsetshire  .   .   . 

Poole 

Hampshire  .... 
Southampton  .   . 
Wiltshire  .... 

Somersetshire  .  . 
Bristol 

3 
3 

1 

2 

I 
2 
1 
2 

4 
2 

12 
22 

1 

10 

1 
19 

1 
14 

25 
17 

hi 

135   ' 

1  i 

XVIL 
XVIIL 

London  .  .  . 
London,  fcc. 

Middlesex  .... 

5 
5 

107 
296 

321 

888 

XIX. 

WELSH 

DIS- 
TRICT. 

(9) 

Chester  .  . 

Cheshire  .... 

Welsh  Counties  ) 

at  large  (k)      J 

Carmarthen  (I)  . 

3 

'   12 

1 

16 

48     . 

Total  of  the  Convicts  for  all  the  Districts  .  .  . 

955(*) 

2865  (i 

if)  The  couiitf  of  the  dty  of  Chester  is,  in  §  3,  p.  5  of  the  hill,  among  the  jurisdictioDs  included 
in  tne  oompntadon  of  the  number  of  convicts  for  the  Welsh  district :  it  is  also  specified  in  §  5. 
pi  C,  amoogthe  jurisdictions  comprised  within  that  district :  but  no  committee-justioes  are  allowed 
tt  bv  g  6L  The  ooanty  of  the  town  of  Haverford-west  is,  in  §  3,  p.  A,  included  in  the  computation 
of  toe  avera^  number  of  convicts  (or  the  Welsh  district :  but  it  is  not  spedfied  in  g  5,  p.  6,  among 
tiie  jurisdictions  coaq[>rised  within  that  district;  nor  are  any  committee-justioes  allowed  to  it  in 

s  ^ 

ih)  YiL  fat  eadi,  one 

(I)  Blanks  are  left  for  these  in  the  bUl :  a  column  is  here  allotted  to  them  for  the  convenience 
of  any  one  who  may  choose  to  fill  up  the  blanks  with  a  pen,  when  those  in  the  bill  are  filled  up. 

Ik)  But  see  note  (J). 

(0  Gaimazthen  is  imoDg  the  jurisdictions  included,  Slc  see  note  (g) :  but  no  oommittee-jus- 
tloesaie  allowed  it. 
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PREFACE. 

Mormbr^fimmed    hemhkpmerved    JMduMtnf 
imrigonied^-tnMiruetiend^ffkmd^'^fml^ 
tkau  htfktentd  -  Economif  matid^  a$  it  were, 
mm  a  rock — the  gordian  knot  of  the  PooT' 
Lmce  not  ctU^  but  untied    all  hy  a  eimple  ideu 

m  Architecture/ Thus  much  I  Tentured 

to  my  on  Iftyiogdown  the  pen — and  thus  much 
I  lAould  perlnpt  have  said  on  taking  it  up, 
if  at  that  early  period  I  had  seen  the  whole  of 

(the  way  before  me.  A  new  mode  of  obtain, 
tng  power  of  mind  over  mind,  in  a  quantity 
I  Mtherto  without  example :  and  that,  to  a 
degree  equally  without  example,  secured  by 
whoever  chooses  to  have  it  so,  against  abuse. 
— Such  is  the  engine :  such  the  work  that 
mnj  be  done  with  it.  How  fitr  the  expec- 
tations thus  held  out  have  been  fulfilled,  the 
reader  will  decide. 

The  Letters  which  compose  the  body  of 
this  tract  were  written  at  Crecheff  in  Russia, 
and  from  thence  sent  to  England  in  the  year 
1787,  much  about  the  same  time  with  the 
Defence  of  Usury.  They  were  addressed 
to  a  particular  person,  with  a  view  to  a  par- 
ocular  establishment  then  in  contemplation 
(intelligence  of  which  had  found  its  way  to 
me  through  the  medium  of  an  English  news- 
paper), and  without  any  immediate  or  very 
detemdnate  view  to  general  publication.  The 
attention  of  the  public  in  Ireland  having  been 
drawn  to  one  of  the  subjects  to  which  they 
rebte,  by  the  notice  given  not  long  ago  by 
the  CbanoeUor  of  the  Exchequer,  of  a  dispo- 
sition on  the  part  of  government  there,  to 
make  trial  of  the  Penitentiary  system,  it  is 
on  that  account  that  they  now  see  the  light 
through  the  medium  of  the  Irish  press. 

They  are  printed  as  at  first  written,  with 
no  other  alteration  than  the  erasure  of  a  few 
immaterial  passages,  and  the  addition  of  a 
Postscript,  stating  such  new  ideas  as  have 
been  the  fruit  of  a  more  detailed  and  critical 
ffiamiaatioD,  undertaken  chiefly  with  an  eye 
to  the  particular  establishment  last  men- 
tioned, and  asdsted  by  prolestional  informa- 
tioB  and  advice. 


in  running  over  the  descriptive  part  of  the 
letters,  the  reader  will  find  it  convenient  to 
remembtf ,  that  altgrationa,  as  stated  in  the 
Postscript,  have  been  made,  though  he  need 
not  at  that  period  trouble  himself  with  con- 
sidering what  they  are :  since  in  either  shape 
the  details  will  serve  equalljr  well  for  the  il- 
lustration of  the  general  principle,  and  for 
the  proof  of  the  advantages  that  may  be  de- 
rived  from  it. 

In  what  concerns  the  Penitentiary  system, 
I  may  be  observed  to  have  discussed,  with 
rather  more  freedom  than  may  perhaps  be 
universally  acceptable,  a  variety  of  measures 
either  established  or  proposed  by  gentlemen 
who  have  laboured  in  the  same  Une.  A  task 
this,  which  I  would  gladly  have  avoided:  but 
complete  justice  could  not  otherwise  have 
been  done  to  the  plan  here  proposed,  nor  its 
title  to  preference  placed  in  a  satisfitctory 
point  of  view.  Among  the  notions  thus 
treated,  it  is  with  pleasure  rather  than  re- 
gret that  I  observe  several  which  on  a  for- 
mer occasion  I  had  myself  either  suggested 
or  subscribed  to.  I  say  with  pleasure :  re- 
garding the  incident  as  a  proof  of  my  having 
no  otherwise  done  by  otiiers  than  as  I  not 
only  would  be  done  by,  but  have  actually 
done  by  myself:  a  consideration  which  will, 
I  hope,  make  my  apology  to  the  respectable 
gentlemen  concerned,  and  assist  their  can- 
dour in  recommending  me  to  their  forgive- 
ness. If  by  the  light  of  redprocal  animad- 
version I  diould  find  myself  enabled  to  rec- 
tify  any  errors  of  my  own  whidi  may  still 
have  escaped  me,  the  correction,  instead  of 
being  shrunk  from  as  a  punishment,  will  be 
embraced  as  a  reward. 

In  point  of  method  and  compression,  some- 
thing might  have  been  gained,  had  the  whole. 
Letters  and  Postscript  together,  been  new 
cast,  and  the  supplemental  matter  worked  up 
with  the  originaL  But  time  was  wanting ; 
ai^  if  the  Invention  be  worth  any  thing, 
the  account  given  of  it  will  not  be  the  less 
amusing  or  less  instructive,  for  being  exhi- 
bited in  an  historical  and  progressive  point 
of  view. 
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The  conduding  Letter  on  Schools  is  a  sort 
of  jeu  tTesprii,  which  would  hardly  have  pre- 
sented itself  in  so  light  a  form,  at  any  other 
period  than  at  the  moment  of  cchiception, 
and  under  the  flow  of  spirits  which  the  charms 
of  novelty  are  apt  enough  to  inspire.  As 
such,  it  may  possibly  help  to  alleviate  the 
tedium  of  a  dry  discussion,  and  on  that  score 
obtain  the  pardon,  should  it  fail  of  receiv- 
ing the  approbation,  of  the  graver  class  of 
readers. 


LETTER  L 

IDEA  OF  THE  INSPECTION  PEINCIPLE. 

Crecheff  in  White  Bussia, 

1787. 

Deae  •  *  •  *, — I  observed  t'other  day  in  one 
of  your  English  papers,  an  advertisement 
relative  to  a  House  of  Cobaection  therein 
spoken  of,  as  intended  for  ••'*••  '.  It 
occurred  to  me,  that  the  plan  of  a  building, 
lately  contrived  by  my  brother,  for  purposes 
in  some  respects  simUar,  and  which,  under 
the  name  of  the  Inspection  House,  or  the 
Elaboratory,  he  is  about  erecting  here,  might 
afford  some  hints  for  the  above  establish- 
ment.* I  have  accordingly  obtained  some 
drawings  relative  to  it,  which  I  here  indose. 
Indeed  I  look  upon  it  as  capable  of  applica- 
tions of  the  most  extensive  nature ;  and  that 
for  reasons  which  you  will  soon  perceive. 

To  say  all  in  one  word,  it  wOl  be  found 

applicable,  I  think,  without  exception,  to  all 

establishments  whatsoever,  in  which,  within 

a  space  not  too  large  to  be  covered  or  oom- 

y^  manded  by  buildings,  a  number  of  persons 

^    are  meant  to  be  kept  under  inspection.     No 

matter  how  different,  or  even  opposite  the 

, purpose:  whether  it  be  that  o( punishing  the 

;  incorrigible,  guarding  the  insane,  reforming 

I  the  vicious,  confining  the  suspected,  employing 

j  the  idle,  maintaining  the  helpless,  curing  the 

,  sick,  instructing  the  willing  in  any  brandi  of 

;  industry,  or  training  the  rising  race  in  the 

'  path  of  education:  in  a  word,  whether  it  be 

applied  to  the  purposes  of  perpetual  prisons 

in  the  room  of  death,  or  prisons  for  cof^e- 

ment  before  trial,  or  penitentiary-houses,  or 

houses  of  correction,  or  work-^iouses,  or  mo- 

nufactories,  or  mad^houses,  or  hospitals,  or 

schools. 

It  is  obvious  that,  in  all  these  instances. 


*  The  sudden  breaking  out  of  the  war  between 
the  Turks  and  Russians,  in  consequence  of  an 
unexpected  attack  made  by  the  former  on  the 
latter,  concurred  with  some  other  inddents  in 
putting  a  stop  to  the  design.  The  person  here 
spoken  of,  at  that  time  Lieutenant-Cdond  Com- 
mandant of  a  battalion  in  the  £mpress*s  service, 
having  obtained  a  r^^iment  and  other  honours 
for  his  services  in  the  course  of  the  war,  is  now 
stationed  with  his  regiment  in  a  distant  part  of 
the  country. 


the  more  constantly  the  persons  to  be  in- 
spected are  under  die  eyes  of  the  persons 
who  should  inspect  them,  the  more  perfectly 
will  the  purpose  of  the  establishment  have 
been  attained.  Ideal  perfection,  if  that  were 
\the  object,  would  require  that  eadi  person 
should  actually  be  in  thieit  predicament,  during 
every  instant  of  time.  This  being  impossible, 
the  next  thing  to  be  wished  for  is,  that,  at 
every  instant,  sedng  reason  to  believe  as 
much,  and  not  being  able  to  satisfy  himself 
to  the  contrary,  he  should  conceive  himself  to 
;  be  so.  This  point,  you  will  immediately  see, 
is  most  completdy  secured  by  my  brother's 
plan ;  and,  I  think,  it  will  appear  equally  ma^ 
nifest,  that  it  cannot  be  compassed  bv  any 
other,  or  to  speak  more  properly,  that  if  it  be 
compassed  by  any  other,  it  can  only  be  in  pro- 
portion as  such  other  may  approach  to  this. 
To  cut  the  matter  as  short  as  possible,  I 
wiU  consider  it  at  once  in  its  application  to 
such  purposes  as,  being  most  complicated, 
will  serve  to  exemplify  the  greatest  force  and 
variety  of  precautionary  contrivance.  Such 
are  those  which  have  suggested  the  idea  of 
penitentiary'houses:  in  which  the  objects  of 
safe  custody,  coirfinement,  solitude,  forced  la- 
bour, and  instruction,  were  all  of  them  to  be 
kept  in  view.  If  all  these  objects  can  be  ac- 
complished together,  of  course  with  at  least 
equal  certainty  and  &cility  may  any  lesser 
number  of  them. 


LETTER  IL 

PLAN  FOB  A  PENITENTIABT  INSPECTION- 
HOUSE. 

Before  you  look\t  the  plan,  take  in  words 
the  general  idea  of  it. 

The  building  is  drcular. 

The  apartments  of  the  prisoners  occupy 
the  circumference.  You  may  call  them,  u 
you  please,  the  cells. 

These  cells  are  divided  from  one  another, 
and  the  prisoners  by  that  means  seduded 
from  all  communication  with  each  other,  by 
partitions  in  the  form  of  radii  issuing  from 
the  drcumference  towards  the  centre,  and 
extending  as  many  feet  as  shall  be  thought 
necessary  to  form  the  largest  dimension  of 
the  cell. 

The  apartment  of  the  inspector  occupies 
the  centre ;  you  may  call  it  if  you  please  the 
inspector's  lodge. 

It  will  be  convenient  in  most,  if  not  in  all 
eases,  to  hnve  a  vacant  space  or  area  all 
round,  between  such  centre  and  such  dr- 
cumference. Tou  may  call  it  if  you  please 
the  intermediate  or  annular  area. 

About  the  width  of  a  cell  may  be  suffi- 
cient for  a  passage  from  the  outside  of  the 
building  to  the  lodge. 

Each  cell  has  in  the  outward  circumference. 
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a  window,  large  enough,  not  only  to  light  the 
cell,  but,  through  the  cell,  to  afford  light 
enough  to  the  correspondent  part  of  the  lodge. 

The  inner  drcumference  of  the  cell  is 
formed  by  an  iron  grating,  so  light  as  not  to 
screen  any  part  of  the  cell  from  the  inspec- 
tor's view. 

Of  this  grating,  a  part  sufficiently  large 
opois,  in  form  of  a  door,  to  admit  the  pri- 
soner at  his  first  entrance ;  and  to  give  ad- 
mission at  any  time  to  the  inspector  or  any 
of  his  attenduits. 

To  cut  off  from  each  prisoner  the  view  of 
every  other,  the  partitions  are  carried  on  a 
few  feet  beyond  the  grating  into  the  inter- 
mediate area :  such  projecting  parts  I  call  the 
protracted  partitions. 

It  is  conceived,  that  the  light,  coming  in 
in  this  manner  through  the  cells,  and  so 
across  the  intermediate  area,  will  be  sufficient 
for  the  inspector's  lodge.  But,  for  this  pur- 
pose, both  the  windows  in  the  cells,  and  those 
corresponding  to  them  in  the  lodge,  should 
be  as  large  as  the  strength  of  the  building, 
and  what  shall  be  deemed  a  necessary  atten- 
tion to  economy,  wiU  permit. 

To  the  windows  of  the  lodge  there  are 
hiinds,  as  high  up  as  the  eyes  of  the  prisoners 
in  their  cells  can,  by  any  means  they  can  em- 
ploy, be  made  to  reach. 

To  prevent  thorough  light,  whereby,  not- 
withstanding the  blinds,  the  prisoners  would 
see  from  the  cells  whether  or  no  any  person 
was  in  the  lodge,  that  apartment  is  divided 
into  quarters,  by  partitions  formed  by  two 
diameters  to  the  circle,  crossing  each  other 
at  right  angles.  For  these  partitions  the 
thinnest  materials  might  serve;  and  they 
might  be  made  remov^le  at  pleasure ;  their 
hdght,  sufficient  to  prevent  the  prisoners  see- 
ing over  them  from  the  cells.  Doors  to  these 
partitions,  if  left  open  at  any  time,  might 
produce  the  thorough  Hght.  To  prevent  this, 
divide  each  partition  into  two,  at  any  part 
required,  setting  down  the  one-half  at  such 
dirtance  from  the  other  as  shall  be  equal  to 
the  aperture  of  a  door. 

These  windows  of  the  inspector's  lodge  open 
into  the  intermediate  area,  in  the  form  of 
doors,  in  as  many  places  as  shall  be  deemed 
Becetsary  to  admit  of  his  communicating  rea- 
dily with  any  of  the  cells. 

Small  lamps,  in  the  outside  of  each  window 
of  the  lodge,  backed  by  a  reflector,  to  throw 
tbe  light  into  the  corresponding  cells,  would 
extend  to  the  night  the  security  of  the  day. 

To  save  the  troublesome  exertion  of  voice 
that  might  otherwise  be  necessary,  and  to 
prevent  one  prisoner  from  knowing;  that  the 
inspector  was  occupied  by  another  prisoner 
at  a  distance,  a  small  tin  tube  might  reach 
from  each  cell  to  the  inspector's  lodge,  pass- 
ing across  the  area,  and  so  in  at  the  side  of 
the  correspondent  window  of  the  lodge.  By 
I  of  this  implement,  the  slightest  whis- 


per  of  the  one  mi^ht  be  heard  by  the  other, 
especially  if  he  had  proper  notice  to  apply 
his  ear  to  the  tube. 

^th  regard  to  instruction,  in  cases  where 
it  cannot  be  duly  given  without  the  instruc- 
tor's being  dose  to  the  work,  or  without  set- 
ting his  hand  to  it  by  vny  of  example  before 
the  learner's  &ce,  the  instructor  must  indeed 
here  as  elsewhere^  shift  his  station  as  often 
as  there  is  occasion  to  visit  different  work- 
men ;  unless  he  calls  the  workmen  to  him, 
which  in  some  of  the  instances  to  which  this 
sort  of  building  is  applicable,  such  as  that  of 
imprisoned  felons,  could  not  so  well  be.  But 
in  all  cases  where  directions,  given  verbally 
and  at  a  distance,  are  sufficient,  these  tub^ 
will  be  found  of  use.  They  will  save,  on 
the  one  hand,  the  exertion  of  voice  it  would 
require,  on  the  part  of  the  instructor,  to  com- 
municate instruction  to  the  workmen  without 
quitting  his  central  station  in  the  lodge ;  and, 
on  the  other,  the  confusion  which  would  en- 
sue if  different  instructors  or  persons  in  the 
lodge  were  calling  to  the  cells  at  the  same 
time.  And,  in  the  case  of  hospitals,  the  quiet 
that  may  be  insured  by  this  little  contrivance, 
trifling  as  it  may  seem  at  first  sight,  affords 
an  additional  advantage. 

A  bell,  appropriated  exclusively  to  the  pur- 
poses of  alarm,  hangs  in  a  belfry  with  which 
the  building  is  crowned,  communicating  by  a 
rope  with  die  inspector's  lodge. 

The  most  economical,  and  perhaps  the 
most  convenient,  way  of  warming  the  cells 
and  area,  would  be  by  flues  surrounding  it, 
upon  the  principle  of  those  in  hot-houses.  A 
total  want  of  every  means  of  producing  arti- 
fidal  heat  might,  in  such  weather  as  we  some- 
times have  in  England,  be  frttal  to  the  lives 
of  the  prisoners ;  at  any  rate,  it  would  often 
times  be  altogether  incompatible  with  their 
working  at  any  sedentary  employment.  The 
flues,  however,  and  the  fire-places  belonging 
to  them,  instead  of  being  on  the  outside,  as 
in  hot-houses,  should  be  in  the  inside.  By 
this  means,  there  would  be  less  waste  of  heat, 
and  the  current  of  air  that  would  rush  in  on 
all  sides  through  the  cells,  to  supply  the 
draught  made  by  the  fires,  would  answer  so 
fitr  the  purpose  of  ventilation.  But  of  this 
more  under  the  head  of  Hospitals.* 


*  There  is  one  subject,  which,  though  not  of 
the  most  dignified  kind,  nor  of  the  most  pleasant 
kind  to  expatiate  upon,  is  of  too  great  importance 
to  health  and  safe  custody  to  be  passed  over  un- 
considered :  I  mean  the  provision  to  be  made  for 
carrying  off  the  result  of  necessary  evacuations. 
A  common  necessary  might  be  dangerous  to  secu- 
rity, and  would  be  altogiether  incompatible  with 
the  plan  of  solitude.  To  have  the  filth  carried 
off  by  the  attendants,  would  be  altogether  as  in- 
compatible  with  cleanliness ;  since  without  such 
a  degree  of  regularity  as  it  would  be  difficult,  if 
not  ridiculous,  to  attempt  to  enforce  in  case  of 
health,  and  altogether  impossible  in  case  of  sick- 
nesa,  the  air  of  each  cell,  and  by  that  means  the 
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LETTER  IIL 

EXTENT  FOR  A  SINQLE  BUILDINO. 

So  fitf  as  to  the  characteristic  parts  of  the 
principle  of  construction.     You  may  now» 


PANOPTICON;  OR   THE  INSPECTION-HOUSE.        [Letteb  lit 

perhaps,  be  curious  to  know  to  what  eitsnl 
a  building  upon  this  principle  is  cspible  of 
being  carried,  consistently  with  die  varioai 
purposes  to  wiiidi  it  nmy  come  to  be  applied. 
Upon  this  subject,  to  ^>eak  with  confidence 
belongs  only  to  architects  by  profession.  In- 
dulge  me,  however,  with  a  few  words  it  s 
▼enture. 

As  to  the  ceiZt,  they  will  of  course  be  more 
or  less  spacious,  according  to  the  employnwot 
which  it  is  designed  should  be  carried  on  ia 
them. 

As  to  the  whole  buitding,  if  it  be  toonnsll, 
the  cir<*umference  will  not  be  large  eooof^ 
to  afford  a  sufficient  number  of  oeUs :  if  too 
large,  the  depth  from  the  exterior  windows 
lyill  be  too  great ;  and  there  will  not  be  ligiit 
enlN^  in  the  lodge. 

Astothis  individual  building  of  my  bn^ 
ther's,  tfieisdimensions  of  it  were  determined 
by  the  conslideration  of  the  most  convenient 
scantlings  of  tfo^t^bers,  (that  being  in  his  fl- 
tuation  the  cheap^^material,)  and  by  other 
local  considerations.  H^s  to  have  two  storiei, 
and  the  diameter  of  thet^^le  building  is  to 
be  100  feet  out  and  out.     \ 

Merely  to  help  conceptionV.  1  will  take  this 
sice  for  an  example  of  such  sL  building  as  he 
would  propose  for  England. 

Taking  the  diameter  100  fc 


lodge  itadf  would  be  liable  to  be  kept  in  a  state 
of  constant  cdiltBanination,  in  the  faitervals  be- 
twixt one  visit  and  ahotber.  This  being  the  case, 
I  can  see  no  other  eligible  means,  than  that  of 
oaring  in  each  cell  a  fixed  provision  made  for  this 
purpose  in  the  construction  of  the  building. 

Betwixt  every  other  two  cells,  at  the  end  of 
the  partition  which  divides  them,  a  hoUow  shaft 
or  tunnel  is  left  hi  the  brick-work  of  the  exterior 
™\;  !jWch  tunnel,  if  there  be  several  stories  iO^ 
the  building,  18  carried  up  through  aU  of  them. 

Into  this  tunnel  is  inserted,  under  each  cdl,  the 
bottom  of  an  eartheit  pipe  (like  those  applied 
}nEngJ«|d  to  thetopsof  chimneys)  gUaedln  the 
inside.  The  upper  end,  opening  into  the  cdL  is 
oovwed  bv  a  seat  of  cast-iionTbedded  into  the 
bnck-work ;  with  an  aperture,  which  neither  by 
m  nse  nor  shape  shall  be  capable  of  admittmir 
thebodyofaman.  To  gain  fiie  tunnel  from  the 
Inside  of  the  cell,  the  position  of  this  pipe  will  of 
course  be  sUintinjt  At  the  bottom  of  the  tun- 
nel, on  the  outside  of  the  building,  an  arched 
o|>eninff,  so  low  as  scarcely  to  be  discernible,  ad- 
mits of  the  filth  being  carried  away.  No  one, 
who  has  been  at  all  attentive  to  the  history  of 
prisons,  but  must  have  observed  how  often  es- 
SF*!**^* heen  effected  or  attempted  through 

A  sliffht  screen,  which  the  prisoner  might  oc- 
casiomlly  interpose,  may  perhaps  not  be  thought 
superfluous.  This,  while  it  answers  the  purpose 
of  decency,  mijrht  be  so  adjusted  as  to  prevent 
his  concealing  from  the  eye  of  the  inspector  any 
forbidden  enterprise. 

For  each  cdl,  the  whole  apparatus  would  not 
come  to  many  shillings :  a  smaU  consideration 
fwr  a  great  degree  of  security.  In  this  manner, 
without  any  rehuution  of  the  discipline,  the 
advantages  of  cleanliness,  and  its  concomitant 
health,  may  be  attained  to  as  great  a  degree  as 
in  most  private  houses. 

It  would  be  regarded,  perhaps,  as  a  luxury  too 
great  for  an  establishment  of  this  kind,  were  I 
to  venture  to  propose  the  addition  of  a  watek- 
PiPE  all  around,  with  a  cock  to  it  in  each  cell. 
The  clear  expense  would,  however,  not  be  quite 
so  great  as  it  might  seem :  since  by  this  means 
a  considerable  quantity  of  attendance  would  be 
saved.  To  each  prisoner,  some  allowance  of  wa- 
ter must  necessarily  be  afforded,  if  it  were  only 
for  drink,  without  regard  to  deanliness.  To 
fon^rd  that  allowance  by  hand  to  tWo  or  three 
hundred  prisoners  in  so  many  different  apart- 
™en^»  might  perhaps  be  as  much  as  one  man 
could  do,  if  consUntfy  employed.  For  the  raising 
the  watCT  by  pumps  to  necessary  elevation,  the 
labour  of  the  prisoners  would  suffice. 

As  to  the  MATERIALS,  brfck,  as  every  body 
knows,  would  be  the  cheapest  in  •••,  and  either 
onck  or  stone,  in  every  other  part  of  En/dand. 
Thus  much  as  to  the  sheU.  But  in  a  biSdinir 
calcuUted  for  duration,  as  this  would  be,  the 
expense  of  albwing  the  same  materials  to  the 
FLOORS,  and  kyingthem  upon  arches,  would, 
I  imagine,  not  be  deemed  an  unsuitable  one: 
~eaal^  whtfi  the  advantage  of  a  perfeet  secu- 
rity oom  fire  is  taken  mto  the  account. 


.this  admits 


of  cells, 
he  wslls 

icellfroiD 

\oartUiom 
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of  48  ceUs,  6  feet  wide  each  at  Vhe  outside, 
walls  included ;  with  a  passage  shrough  the 
building,  of  8  or  9  feet. 

I  begin  with  supposing  two  atok 

In  the  under  story,  tUckness  o 
2^  feet. 

From  thence,  dear  depth  of  w«v* 
the  window  to  the  grating,  13  feet 

From  thence  to  the  ends  of  the 
walls,  3  feet  more  ;  which  gives  the 
the  protracted  partitions. 

Breadth  of  the  intermediate  area,  1 

Total  from  the  outside  of  the  buili 
the  lodge,  32^  feet. 

The  double  of  this,  65  feet,  leaves  foi 
diameter  of  the  lodge,  35  feet ;  including 
thickness  of  its  walls. 

In  the  upper  story,  the  cells  will  be 
9  feet  deep ;  the  difference  between  that 
the  13  feet,  which  is  their  depth  in  the  u 
story,  being  taken  up  by  a  gallery  which 
rounds  the  protracted  partitions. 

This  gallery  supplies,  in  the  upper 
the  place  of  an  intermediate  area  on  that  um 
and  by  means  of  steps,  which  I  shall  come 
presently,  forms  the  communication  betwe«» 
the  upper  story  of  cells  to  which  it  is  attached 
and  the  lower  story  of  the  cells,  together  wi  ^ 
the  intermediate  area  and  the  lo%e. 

The  spot  most  remote  from  the  place  wucrc 
the  light  comes  in  from,  I  mean  the  centrical 
spot  of  the  building  and  of  the  lodge,  will  not 
be  more  than  50  feet  distant  from  that  pbu* ; 
a  dist&nce  not  greater,  I  imagine,  than  what 
b  often  times  exemplified  in  churches ;  even 
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in  fodi  as  ve  not  fiiniidied  in  the  manner  of 
Uiis  building,  with  windows  in  every  part  of 
t]ie  exterior  boundary.  But  the  inspector's 
wmdoum  will  not  be  mere  than  about  32^  feet 
from  the  open  light. 

It  would  be  lound  convenient,  I  believe, 
on  many  aooonnts,  and  in  most  instances,  to 
make  one  gtury  of  the  lodge  serve  for  two 
ttorie$  of  the  ceUs;  especially  in  any  situation 
where  ground  is  valuiU>le,  the  number  of  per- 
sons to  be  inspected  large,  the  room  neces- 
sary for  each  person  not  very  considerable, 
and  frugality  and  necessity  more  attended  to 
than  appearance. 

For  tJus  purpose,  the  floor  of  the  ground 
itonf  of  the  lodge  is  elevated  to  within  about 
4^  &et  of  the  floor  of  the  first  story  of  the 
eeOs.  By  this  means,  the  inspector's  eye, 
when  he  stands  up,  will  be  on,  or  a  Httle 
above,  the  level  of  the  floor  of  the  above 
mentioned  upper  story  of  the  cells ;  and,  at 
any  rate,  he  will  command  both  that  and  the 
ground  story  of  the  ceUs  without  difficulty, 
and  without  change  of  posture. 

As  to  the  mterwuediate  area,  iihe  floor  of  it 
is  upon  a  level,  not  with  ihe  floor  of  the  lodge, 
but  with  that  of  the  lower  story  of  the  cells. 
But  at  the  mpper  story  of  the  cells,  its  place, 
as  I  have  alrasdjr  mentioned,  is  supplied  by 
the  above-mentioned  gallery ;  so  that  the 
idtitude  of  this  area  nom  the  floor  to  the 
eeiUng  is  equal  to  that  of  both  stories  of  the 
cells  put  together. 

The  floor  of  the  lodge  not  being  on  a  level 
with  either  story  of  the  ceUs,  but  between 
both,  it  must  at  convenient  intervals  be  pro- 
vided with  flights  of  steps,  to  go  down  to  the 
groinid  story  of  the  oeUs  by  the  intermediate 
area,  and  tip  to  the  first  floor  of  the  cells  by 
the  gallery.  The  ascending  flights,  joined  to 
the  descending,  enable  the  servants  of  the 
boose  to  go  to  the  upper  story  of  the  cells, 
without  passing  through  the  apartment  of 
the  inspector. 

As  to  the  height  of  the  whole,  and  of  the 
several  parts,  it  is  supposed  that  18  feet 
might  serve  for  the  two  stories  ofceUs,  to  be 
inspected,  as  above,  by  one  story  of  the 
lo^.    This  would  hold  96  persons. 

S6  feet  for  four  stories  of  cells,  and  two  of 
the  lodge :  tins  would  hold  192  persons. 

64  feet  for  six  stories  of  the  cells,  and  three 
of  the  lodge :  this  would  hold  288  persons. 

And  64  feet,  it  is  conceived,  would  not  be 
an  immoderate  elevation. 

The  drawings  which,  I  believe,  will  ac- 
eompany  this,  suppose  four  for  the  number 
offtoriesof  the  cells. 

You  will  see,  under  the  head  of  hospitals, 
the  reasons  why  I  conceive  that  even  a  less 
beje^t  than  9  feet,  deducting  the  tliicknese 
of  a  floor  supported  by  ardiei,  might  be  suf- 
fldent  for  the  cells. 
The  peusage  migfat  have,  for  its  height. 
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either  the  height  of  one  story,  or  of  two 
stories  of  the  ceUs,  according  as  the  number 
of  those  cells  was  two  or  four.  The  part 
over  the  passage  might,  in  either  case,  be 
added  to  tiie  lodge,  to  which  it  would  there- 
by give  a  communication,  at  each  end,  with 
the  worid  without  doors,  and  ensure  a  keeper 
against  the  danger  of  finding  himself  a  pri- 
soner among  his  prisoners. 

Should  it  be  thought,  that,  in  this  way,  the 
lodge  would  not  have  light  enough,  for  the 
convenience  of  a  man  of  a  station  competent 
to  the  office,  the  deficiency  might  be  supplied 
by  a  void  space  left  in  that  part,  all  the  way 
up.  Tou  may  call  it  if  you  please  the  eca- 
trtd  area.  Into  this  space  windows  may  open 
where  they  are  wanted,  from  the  apartments 
of  the  lodge.  It  may  be  either  ld%  open  at 
the  top,  or  covered  with  a  sky-Hght,  But 
this  expedient,  though  it  might  add,  in  some 
respects,  to  the  convenience  of  the  lodge, 
could  not  but  add  considerably  to  the  quan- 
tity and  expense  of  the  building. 

On  the  other  hand,  it  would  be  assistant 
to  ventilation.  Here,  too,  would  be  a  proper 
place  for  the  chapel:  the  prisoners  remaining 
in  their  cells,  and  the  windows  of  the  lodge, 
which  is  alinost  all  window,  being  thrown 
open.  The  advantages  derivable  from  it  in 
point  of  light  and  ventilation  depending  upon 
its  being  kept  vacant,  it  can  never  be  wanted 
for  any  profene  use.  It  may  therefore,  with 
the  greater  propriety,  be  allotted  to  divine 
service,  and  receive  a  regular  consecration. 
The  pulpit  and  sounding-board  mny  be  move- 
able. During  the  term  of  service,  the  sky- 
light, at  all  other  times  kept  as  open  as  pos- 
sible, migfat  be  shut. 


LETTER  IV. 

THB  PRINCIPLE  KXTENDBO  TO  UlfCOVBAED 


In  my  two  last  letters,  I  gave  you  such  idea 
as  it  was  in  my  power  to  give  you  by  words, 
of  this  new  plan  of  construction,  considered 
in  its  most  simple  form.  A  few  more  with 
regard  to  what  forther  extensions  it  may  ad- 
mit of. 

The  utmost  number  of  persons  that  could 
be  stowed  in  a  single  buUding  of  this  sort, 
consistently  with  the  purposes  of  each  seve- 
ral institution,  being  ascertained,  to  increase 
the  number,  that  cf  the  buildings  must  of 
course  be  increased.  Suppose  two  of  these 
rotundas  requisite:  these  two  might,  by  a 
covered  gallery  constructed  upon  the  same 
principles,  be  consolidated  into  one  inspec- 
tion-house. And  by  the  help  of  such  a  co- 
vered gallery,  the  field  of  inspection  might  be 
dilated  to  any  extent. 

If  the  number  of  rotundas  were  extended 
to  four 9  a  regular  uncovered  area  might  in 
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that  way  be  inclosed;  and  being  surrounded 
by  covered  galleries,  would  be  commanded 
in  this  manner  from  all  sides,  instead  of  being 
commanded  only  from  one. 

The  area  thus  inclosed  might  be  either  cir- 
cular like  the  buildings,  Or  square,  or  oblong^ 
as  one  or  other  of  those  forms  were  best 
adapted  to  the  prevailing  ideas  of  beauty  or 
load  convenience.  A  chain  of  any  length, 
composed  of  inspection-houses  adapted  to  the 
same  or  different  purposes,  might  in  this  way 
be  carried  round  an  area  of  any  extent. 

On  such  a  plan,  either  one  inspector  might 
serve  for  two  or  more  rotundas,  or  if  there 
were  one  to  each,  the  inspective  force,  if  I 
may  use  the  expression,  would  be  greater  in 
such  a  compound  building,  than  in  any  of  the 
number  angiy  taken,  of  which  it  was  com- 
posed; since  each  inspector  mig^t  be  relieved 
occasionally  by  every  other. 

In  the  uncovered  area  thus  brought  within 
the  field  of  inspection,  out-door  employments, 
or  any  employments  requiring  a  greater  co- 
vered space  than  the  general  form  of  con- 
struction will  allow,  might  be  carried  on  upon 
the  same  principle.  A  kitchen-garden  might 
then  be  cultivated  for  the  use  of  the  whole 
society,  by  a  few  members  of  it  at  a  time,  to 
whom  sudi  an  opportunity  of  airing  and  ex- 
ercising themselves  would  be  a  refreshment 
and  indulgence. 

Many  writers  have  expatiated  with  great 
force  and  justice,  on  the  unpopular  and  unedi- 
fying  cast  of  that  undistinguishing  discipline, 
whidi,  in  situation  and  treatment,  confounds 
the  lot  of  those  who  fiia^  prove  innocent,  with 
the  lot  of  thbse  who  have  been  proved  to  be 
guilty.  The  same  roof,  it  has  been  said, 
ought  not  to  inclose  persons  who  stand  in 
predicaments  so  dissimilar.  In  a  combination 
of  inspection-houses,  this  delicacy  might  be 
observed  without  any  abatement  of  that  vigi- 
lance with  regard  to  safe  custody,  whidi  in 
both  cases  is  equally  indispensable. 


LETTER  V. 

ESSENTIAL  POINTS  OF  THE  PLAN. 

It  may  be  of  use,  that  among  all  the  parti- 
culars you  have  seen,  it  should  be  clearly 
understood  what  circumstances  are,  and  what 

/are  not,  essential  to  the  plan.  The  essence 
of  it  consists,  then,  in  the  centraUty  of  the 
inspector's  situation,  combined  with  the  well- 
known  and  most  effectual  contrivances  for 
seeing  without  being  seen.    As  to  the  general 

form  of  the  building,  the  most  commodious 
for  most  purposes  seems  to  be  the  circular : 
but  -this  is  not  an  absolutely  essential  circum- 
stance.  Of  all  figures,  however,  this,  you 
wiU  observe,  is  the  only  one  that  affords  a 
perfect  view,  and  Uie  same  view,  of  an  in- 
definite number  of  apartments  of  the  same 


dimensions :  that  affords  a  spot  from  which, 
without  any  change  of  situation,  a  man  may 
survey,  in  the  same  perfection,  the  whole 
number,  and  without  so  much  as  a  change  of 
posture,  the  half  of  the  whole  number,  at 
the  same  time :  that,  within  a  boundary  of  a 
given  extent,  contains  the  greatest  quantity 
of  room: — that  places  the  centre  at  the 
least  distance  from  the  light: — that  gives 
the  cells  most  width,  at  the  part  where,  on 
account  of  the  light,  most  light  may,  for 
the  purposes  of  work,  be  wanted : — and  that 
reduces  to  the  greatest  possible  shortnes* 
the  path  taken  by  the  inspector,  in  passing 
from  each  part  of  the  field  of  inspection  to 
every  other. 

Tou  will  please  to  observe,  that  though 
perhaps  it  is  the  most  important  point,  that 
the  persons  to  be  inspected  should  dways 
feel  themselves  as  if  under  inspection,  at 
least  as  standing  a  great  chance  of  being  so, 
yet  it  is  not  by  any  means  the  onbf  one.  If 
it  were,  the  same  advantage  might  be  given 
to  buildings  of  almost  any  form.     What  is 

E-^  0  of  importance  is,  that  for  the  greatest 
^portion  of  time  possible,  each  man  should 
ually  be  under  inspection.  This  is  mate- 
Hal  in  all  cases,  that  the  inspector  may  have 
jthe  satisfaction  of  knowing,  that  the  disci- 
pline actually  has  the  effect  which  it  is 
(designed  to  have:  and  it  is  more  particularly 
material  in  such  cases  where  the  inspector, 
besides  seeing  that  they  conform  to  such 
standing  rules  as  are  prescribed,  has  more 
or  less  frequent  occasion  to  give  them  such 
transient  and  incidental  directions  as  will 
require  to  be  given  and  enforced,  at  the 
commencement  at  least  of  every  course  of 
industry.  And  I  think,  it  needs  not  mueh 
:  argument  to  prove,  that  the  business  of  in- 
;8pection,  like  every  other,  will  be  performed 
to  a  greater  degree  of  perfection,  the  lew 
(trouble  the  performance  of  it  requires. 

Not  only  so,  but  the  greater  chance  there 
is,  of  a  given  person's  being  at  a  given  time 
actually  under  inspection,  the  more  stixmg 
will  be  the  persuasion — ^the  more  intenu,  if  I 
may  say  so,  the  feeling,  he  has  of  his  being 
so.  How  little  turn  soever  the  greater  num- 
ber of  persons  so  circumstanced  may  be  sup- 
posed to  have  for  calculation,  some  rough 
sort  of  calculation  can  scarcely,  under  such 
circumstances,  avoid  fbrdng  itself  upon  the 
rudest  mind.  Experiment,  venturing  first 
upon  slight  trangressions,  and  so  on,  in  pro- 
portion to  success,  upon  more  and  more  con- 
siderable ones,  win  not  &il  to  teach  him  the 
difference  between  a  loose  inspection  and  a 
strict  one. 

It  is  for  these  reasons,  that  I  cannot  help 
looking  upon  every  form  as  less  and  leas 
eligible,  in  proportion  as  it  deviates  from  the 
circular, 

A  very  material  point  is,  that  room  be 
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allotted  to  tbe  lodge,  sufficient  to  adapt  it 
to  the  purpose  of  a  pomplete  and  constant 
habitation  for  the  principal  inspector  or  head- 
keeper,  and  his  £EUDily.  The  more  numerous 
also  the  ftmily,  the  better;  since,  by  this 
means,  there  wUl  in  fiict  be  as  many  inspec- 
tors, as  the  fiunily  consists  of  persons,  though 
only  one  be  paid  for  it  Neither  the  orders 
of  the  inspector  himself,  nor  any  interest 
whidi  they  may  feel,  or  not  feel,  in  the  regular 
performance  of  his  duty,  would  be  requisite 
to  find  them  motives  adequate  to  the  purpose. 
Seduded  oftentimes,  by  their  situation,  from 
every  other  object,  they  will  naturally,  and 
in  a  manner  unavoidably,  give  their  eyes  a 
direction  conformable  to  that  purpose,  in 
every  momentary  interval  of  their  ordinary 
occupations.  It  will  supply  in  their  instance 
the  place  of  thai  great  ana  constant  fund  of 
enteriainoient  to  the  sedentary  and  vacant 
in  towns — the  looking  out  of  the  window. 
The  scene,  though  a  confined,  would  be  a 
very  various,  and  therefore,  perhaps,  not  al- 
together an  unamnsing  one. 


LETTER  VL 

aOVANTAGES  OF  THE  PLAN. 

I  PLATTsm  myself  there  can  now  be  little 
doubt  of  the  plan's  possessing  the  funda- 
mental advantages  I  have  been  attributing 
to  it :  I  mean,  the  apporent  omnipreunce  of 
the  inspector  (if  divines  will  allow  me  the 
expressioa,)  combined  with  the  extreme  &- 
ditty  of  hb  real  pretence. 

A  eoDateral  advantage  it  possesses,  and  on 
the  seore  of  frugality  a  very  material  one,  is 
that  which  respects  the  number  of  the  inspec- 
tors requisite.    If  this  plan  required  more 
than  another,  the  additional  number  would 
form  an  objection,  which,  were  the  difference 
to  a  certain  degree  considerable,  might  rise 
to  high  as  to  be  condusive :  so  for  from  it, 
/that  a  greater  multitude  than  ever  were  yet 
I  k>dged  in  one  house  might  be  inspected  by  a 
I  ma^  person ;  for  the  trouble  of  inspection 
is  diminished  in  no  less  proportion  tlian  the 
•trictneas  of  inq>eetion  is  increased. 

Another  very  important  advantage,  what- 
ever purposes  the  plan  may  be  appUed  to, 
particularly  where  it  is  applied  to  the  severest 
}  and  most  coerdve  purposes,  is,  that  the  under 
I  keepers  or  inspectors,  the  servants  and  subor- 
'  dinstes  of  every  kind,  will  be  under  the  same 
'  irresstible  controul  with  respect  to  the  head 
'keeper  or  inspector,  as  the  prisoners  or  other 
ipersons  to  be  governed  are  with  respect  to 
ItiewL    On  the  common  plans,  what  means, 
what  possibility,  has  the  prisoner,  of  appeal- 
ing to  the  humanity  of  the  prindpal  for 
redress  against  the  neglect  or  oppression  of 
subordinates  in  that  rigid  sphere,  but  the 
/em  opportunities  which,  in  a  crowded  pri- 


son, the  most  consdentious  keeper  can  afibrd 
— but  the  none  at  all  which  many  a  keeper 
thinks  fit  to  give  them  ?  How  different  would 
their  lot  be  upon  this  plan ! 

In  no  instance  could  his  subordinates  dther 
perform  or  depart  from  their  duty,  but  he 
must  know  the  time  and  degree  and  manner 
of  their  doing  so.  It  presents  an  answer, 
and  that  a  satisfactory  one,  to  one  of  the 
most  puzzling  of  politiod  questions — quis  cue- 
todiet  ipsos  cuttodes  f  And,  as  the  fiilfilling 
of  his,  as  well  as  their,  duty  would  be  ren- 
dered so  much  easier,  than  it  can  ever  have 
been  hitherto,  so  might,  and  so  should,  any 
departure  from  it  be  punished  with  the  more 
linflezible  severity.  It  is  this  drcumstance 
that  renders  the  influence  of  this  plan  not 
less  beneficial  to  what  is  called  liberty,  than 
to  necessary  coerdon ;  not  less  powerful  as 
a  controul  upon  subordinate  power,  than  as 
a  curb  to  delinquency ;  as  a  shield  to  inno- 
cence, than  as  a  scourge  to  guilt. 

Another  advantage,  still  operating  to  the 
same  ends,  is  the  great  load  of  trouble  and 
disgust  which  it  tajces  off  the  shoulders  of 
those  occasional  inspectors  of  a  higher  order, 
such  as  judges  and  other  magistrates,  who, 
called  down  to  this  irksome  task  from  the 
superior  ranks  of  life,  cannot  but  fed  a  pro- 
portionable repugnance  to  the  discharge  of 
it.  Think  how  it  is  with  them  upon  the  pre- 
sent plans,  and  how  it  still  must  be  upon  tbe 
best  plans  that  have  been  hitherto  devised  ! 
The  cells  or  apartments,  however  construct- 
ed, must,  if  there  be  nine  hundred  of  them 
(as  there  were  to  have  been  upon  the  peni- 
tentiary-house plan,)  be  opened  to  the  visi- 
tors, one  by  one.  To  do  their  business  to 
any  purpose,  they  must  approach  near  to, 
and  come  almost  in  contact  with  each  faiha- 
bitant ;  whose  situation  bdng  watched  over 
according  to  no  other  than  the  loose  methods 
of  inspection  at  pre^nt  practicable,  will  on 
that  account  require  the  more  minute  and 
troublesome  investigation  on  the  part  of 
these  occasional  superintendents.  By  this 
new  plan,  the  disgust  is  entirely  removed, 
and  the  trouble  of  going  into  such  a  room  as 
the  lodge,  is  no  more  than  the  trouble  of 
going  into  any  other. 

Were  Newgate  upon  this  plan,  all  Newgate 
might  be  inspected  by  a  quarter  of  an  hour's 
visit  to  Mr.  Akerman. 

Among  the  other  causes  of  that  reluctance, 
none  at  present  so  fordble,  none  so  unhap^ 
pily  wdl  grounded,  none  which  affords  so 
natural  an  excuse,  nor  so  strong  a  reason 
against  accepting  of  any  excuse,  as  the  dan- 
ger of  infection — a  drcumstance  which  car- 
ries death,  in  one  of  its  most  tremendous 
forms,  from  the  seat  of  guilt  to  the  seat  of 
justice,  involving  in  one  common  catastrophe 
the  violator  and  the  upholder  of  the  laws. 
But  in  a  spot  so  constructed,  and  under  a 
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oourae  of  diadplme  so  iofured,  how  should 
iafectioii  erer  arise  ?  or  how  should  it  con- 
tinue ?  Agmst  erery  dtager  of  this  hand* 
what  private  house  of  the  poor,  one  might 
almost  say,  or  even  of  the  Hioat  opulent,  can 
be  equally  secve  ? 

Nor  is  the  disagreeableness  of  the  task  of 
Mperintendenoe  diminished  by  this  plan,  in 
m  mudi  greater  degree  thtoi  the  efficacy  of  it 
is  increased.  On  aU  others,  be  the  superinten- 
dent's visit  ever  so  unexpected,  and  his  mo- 
tions ever  so  quick,  time  there  must  always 
he  for  preparations  blinding  the  real  state  of 
things.  Out  of  nine  hundred  cells,  he  can 
▼isit  but  one  at  a  time,  and,  in  the  mean- 
while, the  worst  of  the  others  may  be  ar- 
ranged, and  the  inhabitants  threatened,  and 
tutored  how  to  receive  him.  On  this  plan, 
no  sooner  is  the  superintendent  announced, 
than  the  whole  scene  opens  instantaneously 
to  his  view. 

In  mentioning  inspectors  and  superinten- 
dents who  are  such  by  office,  I  must  not 
overlook  that  system  of  inspection,  which, 
however  little  heeded,  will  not  be  the  less 
useful  and  efficacious :  I  mean,  the  part  which 
individuals  may  be  disposed  to  ttdce  in  the 
business,  without  intending,  perhaps,  or  even 
without  thinking  of,  any  other  effects  of  their 
visits,  than  the  gratification  of  their  own 
particular  curiosity.  What  the  inspector's  or 
keeper's  fiunily  are  with  respect  to  him^  that, 

I  and  more,  will  these  spontaneous  visitors  be 
to  the  superintendent,  —  assistants,  depu- 
ties, in  so  far  as  he  is  iiiithful,  witnesses  and 
judges,  should  he  ever  be  uiifiuthful,  to  his 
trust.  So  as  thev  are  but  there,  what  the  mo- 
tives were  that  drew  them  thither  is  perfectly 
immaterial ;  whether  the  relieving  of  their 
anxieties  by  the  affiecting  prospect  of  their 
respective  mends  and  relatives  thus  detained 
in  durance,  or  merely  the  satisfying  that  ge- 
neral curiosity,  whldi  an  establislmient,  on 
various  accounts  so  interesting  to  human  feel- 
ings, may  naturally  be  expected  to  excite. 

Tou  see,  I  take  for  granted  as  a  matter  of 
course,  that  under  the  necessary  regulations 
for  preventing  interruption  and  disturbance, 
the  doors  of  these  establishments  will  be,  as, 
without  verv  special  reasons  to  the  contrary, 
^the  doors  of  all  public  establishments  ought 
.to be,  thrown  wide  open  to  the  body  a[  the 
-curious  at  large — the  great  open  eommitUe 
of  the  tribunal  of  the  world.  And  who  ever 
objects  to  such  publicity,  where  it  is  practi- 
cable, but  those  whose  motives  for  objection 
afibrd  the  strongest  reasons  for  it  ? 


LETTER  Vn. 

HMITINT1ABT-H0U8ES — SAK  CC78TODT. 

DrcoMrosnfo  the  phm,  I  will  now  take  the 
liberty  of  offering  a  few  separate  considera- 


tions, applicable  to  the  different  ptirpoasw  to 
which  it  appeals  espaUe  of  being  applied. 

A  Pemtentim/y-kom^e,  more  partioolarly  is 
(I  am  sorry  I  must  correct  myself,  and  say, 
was  to  have  been)  what  every  prison  mig^ 
and  in  some  degree  at  least  ought  to  be,  do- 
I  signed  at  once  as  a  place  of  tafe  ctutodjf,  and 
[a  place  of  labour.  Every  sudi  place  muti 
necessarily  be,  whether  designed  or  not« 
an  hotpital — a  place  where  sickness  will  be 
found  at  least,  whether  provision  be  or  be  not 
made  for  its  relief  I  will  consider  this  pUm 
in  its  application  to  these  three  ^■^'"piTTh- 
able  purposes. 

Against  escapeSy  and  in  particular  on  tlie 
part  of  felons  of  every  description,  as  well 
before  as  after  conviction,  persons  firom  the 
desperateness  of  whose  situation  attempts 
to  escape  are  more  particularly  to  be  appre- 
hended, it  would  afford,  as  I  dare  say  von 
see  already,  a  degree  of  security,  whidi, 
perhaps,  has  been  scarce  hitherto  readied 
by  conception,  much  less  by  practice.  Over- 
powering the  guard  requires  an  union  of 
hands,  and  a  concert  among  minds.  But 
what  union,  or  what  concert,  can  there  be 
among  persons,  no  one  of  whom  will  have 
set  eyes  on  any  other  from  the  first  moment 
of  his  entrance  ?  Undermining  walls,  forcing 
iron  bars,  requires  commonly  a  concert,  aU 
ways  a  length  of  time  exempt  fi'om  interrup- 
tion. But  who  would  think  of  beginning  a 
work  of  hours  and  days,  without  any  tole- 
rable prospect  of  making  so  much  as  the  first 
motion  towards  it  unobserved?  Such  at- 
tempts have  been  seldom  made  without  the 
assistance  of  implements  introduced  by  ac- 
complices from  without.  But  who  would 
expose  themselves  even  to  the  slightest  pu- 
nishment, or  even  to  the  mortification  of  the 
disappointment,  without  so  much  as  a  tole- 
rable chance  of  escaping  instantaneous  de- 
tection?-:. Who  would  think  of  bringing  in 
before  the  keeper's  fiu;e,  so  much  as  a  small 
file,  or  a  phial  of  aqwi  fortis,  to  a  person  not 
prepared  to  receive  any  such  thi^,  nor  in  a 
condition  to  make  use  of  it?*  Upon  all  plans 
hitherto  pursued,  the  thickest  walls  have  been 
found  occasionally  unavafling :  upon  this  plan, 
the  thinnest  would  be  sufficient — a  circum- 
stance which  must  operate,  in  a  striking  de- 
gree, towards  a  diminution  of  the  expense. 

In  this,  as  in  every  other  application  of  the 


*  Should  such  strictness  be  thought  leool. 
site,  visitors,  if  admitted  into  the  intermediate 
area,  might  be  precluded  by  a  rail,  from  mpm 
proaching  nearer  than  to  a  certain  distance  hmn. 
the  cells;  and,  in  some  cases,  all  conversadon 
between  them  and  the  priMXiers  might  be  in- 
terdicted altogether.  The  propriety  of  such  a 
lulation  may  be  thought  to  stand  upon  a 
terent  fbodng,  according  as  the  confinement 
were  previous  or  subsequent  to  conviction,  and 
acoordfaig  to  the  nature  of  the  oflffaioe,  and  the 
tntendea  severity  of  the  punidment. 
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Iphn,  yoa  will  find  its  lenient,  not  lets  con- 
qncoouB tban its  ooerdve,  tendency;  inso- 
mvch  thsi,  if  you  were  to  be  Mked  who  hnd 
most  cmue  to  wiA  for  its  adoption,  you 
mig^  find  yourself  at  some  loss  to  detomine 
between  fine  malefiictors  tbemselres,  and 
ihoee  tot  wbose  sake  tbey  are  consigned  to 


In  this  Tiew  I  am  sure  you  cannot  overlook 
the  eflfect  which  it  would  have  in  rendering 
Vmmeoeasary  that  inexhaustible  fimd  of  dis- 
[propoftkmate,  too  often  needless,  and  always 
|aipo|Nilar  severity,  not  to  say  torture — the 
use  oif  trons.  Confined  in  one  of  these  cells, 
efvery  motion  of  the  limbs,  and  every  muscle 
of  the  &ce  exposed  to  view,  what  pretence 
ooold  there  be  for  exposing  to  this  hardship 
the  most  boisterous  nialefiuitor?  Indulged 
with  perfect  liberty  within  the  space  allotted 
to  him,  in  what  worse  way  could  he  vent  his 
rage,  than  by  beating  his  head  against  the 
waUs?  and  who  but  himself  would  be  a 
miEerer  by  such  folly  ?  Noise,  the  only  of- 
fence by  idiich  a  man  thus  engaged  could 
render  himself  troublesome  (an  ofience,  by 
the  bye,  against  which  irons  themselves  afford 
DO  security,)  might,  if  found  otherwise  in- 
oorrigtble,  be  subdued  by  gagging — a  most 
natural  and  efficacious  mode  of  prevention, 
aa  wdl  as  punishment,  the  prospect  of  which 
would  prolMbly  be  for  ever  sufficient  to  ren- 
der the  infliction  of  it  unnecessarv.  Punish- 
ment, even  in  its  most  hideous  rorms,  loses 
Ha  odious  character,  when  bereft  of  that  im- 
eeriaiMtg,  without  which  the  rashest  desperado 
would  not  expose  himself  to  its  stroke.  If 
an  instance  be  wanted^  think  what  the  means 
are,  which  the  so  mudi  admired  law  of  Eng- 
land  nu&es  use  of,  and  that  in  one  of  its  most 
admired  branches,  to  work,  not  upon  crimi- 
nals, but  upon  its  fitvourite  class  of  judges  ? 
what  but  death  ?  and  that  no  common  death, 
but  death  the  slow  but  necessary  result  of 
lingering  torture.  And  yet,  whatever  other 
re^tMch  the  law  may  be  thought  to  merit, 
in  what  instance  was  it  ever  seoi  to  expose 
Itself  in  this  way  to  the  reproach  of  cruelty? 


LETTER  VIIL 

Vm  ^  PBHITSNTIART-HOUSBS — REFORMA- 
TION. 

In  my  last,  I  endeavoured  to  state  to  you  the 
advmrtagea  which  m  receptade,  upon  the  plan 
«f  the  proposed  building,  seemed  to  promise 
faiitsanJication  to  places  of  ooii/?ii€flitfii#,  con- 
sadcred  merely  in  that  view.    Give  me  leave 

I  now  t«  eonaider  it  aa  applicshle  to  the  joint 
pnipusM  cipmnukmma^  r^fonuuiom^  andp«- 


Tfaat  In  pegvd  to  persona  of  the  descrip- 
tion of  thoaa  to  whom  punishments  of  the 
I  in  qfMaCknart  detliiiedy  aofitnde  is  in 


its  nature  subservient  to  the  purpose  of  re- 
formation, seems  to  be  as  little  ^puted,  as 
its  tendency  to  operate  in  addition  to  the  mass 
of  sufierance.  But  that  upon  this  plan  that 
purpose  would  be  effected,  at  least  as  com- 
l^etely  as  it  could  be  on  any  other,  you  can* 
not  but  see  at  the  first  glance,  or  rather  you 
must  have  observed  already.  In  the  condi- 
tion of  our  prisoners  (for  so  I  will  call  them 
for  shortness  sake)  you  may  see  the  students 
paradox,  nnnquam  mums  sohu  quam  cum  saAit, 
realized  in  a  new  way:  to  the  keeper,  a  mul" 
tUude,  though  not  a  crowd;  to  themselves, 
they  are  BoiUarg  and  uquesUred  individuals. 
What  is  more,  you  will  see  this  purpose 
answered  more  completely  by  this  plan,  than 
it  could  possiblv  1^  on  any  other.  What 
degree  of  solitude  it  was  proposed  to  reduce 
them  to  in  the  once-intended  penitentiary- 
houses,  need  not  be  considered.  But  for  one 
purpose,  in  buildings  of  any  mode  of  oon^ 
struetion  that  could  then  and  there  have  been 
in  view,  it  would  have  been  necessarv,  ac- 
cording to  the  express  regulations  of  that 
plan,  Uiat  the  law  of  solitude  should  be  dis- 
pensed with;  I  mean,  so  often  as  the  prisoners 
were  to  receive  the  benefits  of  attendance  on 
Divine  service.  But  in  my  brother's  circular 
penitentiary-houses,  they  might  receive  these 
benefits,  in  every  circumstanoe,  without  stir- 
ring from  their  cells.  No  thronging  nor  jos- 
tling in  the  vray  between  the  scene  of  work 
and  the  scene  destined  to  devotion ;  no  quar- 
rellings,  nor  confederatings,  nor  plottings  to 
escape ;  nor  yet  any  whips  or  fetters  to  pre- 
vent it. 


LETTER  IX. 

PENITENTIART-HOUSES  —  ECONOMY — 
CONTRACT — PLAN. 

I  AM  come  now  to  the  article  of  peeunutrg 
economy:  and  as  this  is  the  great  rock  upon 
which  the  original  penitentiary-plan  I  under- 
stand has  split,  I  cannot  resist  the  temptation 
of  throwing  out  a  few  hints  relative  to  the 
mode  of  management,  which  I  look  upon  as 
the  most  eligible  in  this  view  \  but  which 
could  not,  as  you  will  see,  have  been  esta- 
blished with  anything  like  the  advantage, 
upon  any  other  ground  than  that  of  my  l^ro- 
ther's  inspection  principle. 

To  come  to  the  point  at  once,  I  would  do 
the  whole  by  contract,  I  would  ferm  out  the 
profits,  the  no-profits,  or  if  you  please  the 
losses,  to  him  who,  being  in  other  respects 
unexceptionable,  ofi^red  the  best  terms.  Un- 
dertaking an  enterprise  new  in  its  extent, 
in  the  description  of  the  persons  to  be  sub- 
jected to  his  management,  and  in  many  other 
drcumstances,  his  success  in  it,  if  he  does 
succeed,  may  be  regarded  in  the  light  of  an 
invention,  and  rewarded  accor^gly,  jwt  as 
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success  in  other  inventions  is  rewarded,  by 
the  profit  which  a  monopoly  secured  by  patent 
enables  a  man  to  make ;  and  that  in  propor- 
tion to  the  success  which  constitutes  their 
merit.  He  should  have  it  during  good  beha- 
viour ;  which  you  know  is  as  much  as  to  say, 
unless  specific  instances  of  misbehaviour, 
flagrant  enough  to  render  his  removal  expe- 
dient, be  proved  on  him  in  a  legal  way,  he 
shall  have  it  for  his  life.  Besides  that  when 
thus  secured  he  can  afibrd  to  give  the  better 
price  for  his  bargain,  you  will  presently  see 
more  material  reasons  to  counterbalance  the 
seeming  unthriftiness  of  granting  him  a  term, 
which  may  prove  so  long  a  one.  In  other 
respects,  the  terms  of  the  contract  must,  of 
course,  depend  upon  the  proportion  of  capi- 
tal,  of  which  the  contract  gave  him  the  use. 
Supposing  the  advance  to  amount  to  the 
whole  manufiicturing  stock,  he  must  of  course 
either  pay  something  for  his  contract,  or  be 
contented  with  a  akcare  of  the  gross  profits, 
instead  of  the  whole,  unless  that  from  such 
profits  an  interest  upon  the  capital  so  ad- 
vanced to  him  should  be  deducted :  in  which 
case,  nobody,  I  suppose,  would  grudge  him 
the  whole  net  profit  af^r  such  deduction, 
even  though  the  rate  of  interest  were  much 
below  the  ordinary  one :  the  difference  be- 
tween such  reducdl  rate  of  interest  and  the 
ordinary  one,  would  constitute  the  whole  of 
the  expense  which  the  public  would  be  at. 
Suppose,  to  speak  at  random,  this  expense 
were  to  amount  to  £6000,  £8000,  or  £10,000 
a-year,  for  the  9000  convicts  which,  it  was 
computed,  would  be  the  standing  number  to 
be  maintained  in  England,*  I  should  not  ima- 

g'ne  that  such  a  sum  as  even  this  latter  would 
»  much  grudged.  I  fimcy  the  intended  ex- 
pedition to  Botany  Bay,  of  which  I  am  just 
apprized,  will  be  rather  more  expensive.  Not 
that  it  appears  to  me  that  the  nation  would 
remain  saddled  with  anv  such  expense  as  this 
at  the  long  run,  or  indeed  with  any  part  of 
it.    But  of  this  hereafter. 

In  the  next  place,  I  would  give  my  con- 
tractor all  the  power$  that  his  interest  could 
prompt  him  to  wish  for,  in  order  to  enable 
him  to  make  the  most  of  his  bargain,  with 
only  some  sU^t  reservations,  which  I  will 
mention  afterwards ;  for  very  sli^t  ones  you 
will  find  they  will  be,  that  can  be  needful  or 
even  serviceable  in  die  view  of  preventing 
abuse. 

But  the  greater  latitude  he  has  in  taking 
tuch  measures,  the  less  will  he  grudge  the 
letting  it  be  Imown  what  the  measures  are 
which  he  does  take,  knowing,  at  the  same 
time,  that  no  advantage  can  be  taken  of  such 
knowledge,  by  turning  him  out  in  case  of  his 


*  According  to  the  haid-Ubooi  bill,  2866. 
See  the  table  to  my  View  of  that  bill :  since  then, 
1  fear,  the  number  has  rather  increased  than 
diminisbed. 


success,  and  putting  in  another  to  reap  the 
fiiiits  of  his  contrivance.  I  will  then  require 
him  to  disdosey  and  even  to  print  and  publish 
his  accounts — the  whole  process  and  detail 
of  his  management — the  whole  history  of 
the  prison.  I  will  require  him,  I  say,  on  pain 
of  forfeiture  or  other  adequate  punishment,  to 
publish  these  accounts,  and  that  upon  oath. 
I  have  no  fear  of  hb  not  publishing  sawte  ac- 
counts, because,  if  the  time  is  elapsed  and 
some  accounts  not  published — afiict  not  liable 
to  dispute — the  punishment  takes  place  of 
course :  and  I  have  not  much  fear  that  the 
accounts,  when  published,  will  not  be  trme: 
because,  having  power  to  do  every  thing  thi^ 
is  for  his  advantage,  there  u  nothing  whidi 
it  is  his  interest  to  conceal ;  and  the  interest 
which  the  punishment  for  perjury  gires  him 
not  to  conceal,  is  manifest,  more  espedaDy  as 
I  make  him  examinable  and  cross-examinalde 
viva  voce  upon  oath  at  any  time. 

It  is  for  clearing  away  as  much  as  possible 
every  motive  of  pecuniary  interest  that  could 
prompt  him  to  throw  any  kind  of  doak  or 
reserve  upon  any  of  his  expedients  for  in- 
creasing Us  profits,  that  I  would  insure  them 
to  him  for  life. 

From  the  information  thus  got  from  him, 
I  derive  this  advantage.  In  tie  case  of  his 
ill  success,  I  see  the  causes  of  it,  and  not  only 
I,  but  every  body  else  that  pleases,  may  see 
the  causes  of  it ;  and  amongst  the  rest,  those 
who,  in  case  of  their  taking  the  management 
out  of  his  hands,  would  hkve  an  interest  in 
being  acquainted  with  such  causes,  in  order 
to  obviate  or  avoid  them.  More  than  that, 
if  his  ill  success  is  owing  to  incapacity,  and 
that  incapadty  such  as,  if  continued,  might 
raise  my  expense  above  the  calculation,  I  can 
make  him  stop  in  time — a  measure  to  whidi 
he  can  have  as  little  objection  as  myself ;  for 
it  is  one  advantage  of  this  plan,  that  whatever 
mischief  happens  must  have  more  than  eaten 
out  all  his  profits  before  it  reaches  aie. 

In  the  case  of  his  good  success,  I  see  the 
causes  of  that  too;  and  every  body  sees  them, 
as  before ;  and,  amongst  oUiers,  all  person^ 
who  could  propose  to  themselves  to  get  into 
a  situation  similar  to  his,  and  who  in  such 
case  would  liaturally  promise  themselves,  in 
the  event  of  their  getting  into  his  situation, 
a  success  equal  to  his — or  rather  superior ; 
for  such  is  the  presumption  and  vanity  natu- 
ral to  man. 

Without  such  publication,  whom  should  I 
have  to  deal  with,  besides  him  ?  certainly,  in 
comparison,  but  a  very  few ;  not  many  more 
than  I  may  have  had  at  first :  the  terms,  of 
course,  disadvantngeous  as  at  first ;  for  dis- 
advantageous terms  at  first,  while  all  it  yet 
in  darkness,  they  certainly  must  be. 

After  such  publication,  whom  should  I 
have  then  ?  I  should  have  every  body ;  every 
body  who,  by  fortune,  experience,  judgment^ 
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ditpontion,  should  conceive  himself  able,  and 
find  himself  indined,  to  engage  in  such  a  busi- 
ness ;  and  each  person  seeing  what  advantage 
had  been  made,  and  how,  would  be  \vilUng 
to  make  his  offer  in  proportion.  What  si- 
tuation more  &vourable  for  making  the  best 
terms? 

These  best  terms,  then,  I  should  raakb  at 
bis  death,  even  for  his  establishment;  but 
long  before  that,  had  I  others  upon  the  car- 
pet, I  should  make  similar  good  terms  for  all 
those  others.  Thus  I  make  his  advantage 
mine,  not  only  after  it  has  ceased  to  be  his, 
bat  almost  as  soon  as  it  commences  so  to  be : 
I  thus  get  his  success  in  all  the  rest,  by  paying 
for  it  only  in  the  one ;  and  in  that  not  more 
than  it  was  necessary  to  pay  for  it. 

But  contractors,  you  will  say  perhaps,  or 
at  least  if  you  don't,  there  are  enough  that 
will,  **  are  a  good-for-nothitig  set  of  people ; 
amd  why  should  we  be  fleeced  by  them  f  One 
of  them  perjured  himself  not  long  ago,  and 
we  put  him  into  the  pillory.  They  are  the 
same  sort  of  gentry  that  are  called  farmers- 
general  in  Fremce,  and  publicans  in  the  Gos- 
pel, where  they  are  ranked  with  sinners ;  and 
nobody  Ukes  them  anywhere,^*  All  this,  io 
be  sure,  is  very  true :  but  if  you  put  one  of 
them  into  the  pillory,  you  put  another  of  them 
into  the  post-office ;  and  if  in  the  devoted  city 
^Yt  righteous  would  have  screened  the  whole 
gang  from  the  perdition  called  for  by  the 
cnonnities  of  ninety-five  unrighteous,  why 
should  not  the  merits  of  one  Palmer  be  enough 
to  make  it  up  for  the  demerits  of  twenty  At- 
kinsons ?  Gentlemen  in  general,  as  1  have 
had  manifold  occasion  to  observe,  love  close 
reasoning,  and  here  they  have  it.  It  might 
be  thought  straying  firom  the  point,  if  I  ven- 
tured to  add,  that  gentlemen  in  the  com  trade, 
or  in  any  other  trade,  have  not  commonly 
quite  so  many  witnesses  to  their  bargains,  as 
my  contractor  would  have  to  the  management 
Hi  his  house. 


LETTER  X. 

CHOICE  OF  TRADES  SHOULD  BE  TREE. 

Iif  my  last  I  troubled  you  with  my  sentiments 
on  the  duration  of  the  first  contract,  and  the 
great  article  of  publicity  in  the  management, 
which  was  vay  motive  for  admitting  of  a  dura- 
tion so  unlimited.  But  long  before  my  con- 
tractor and  I  had  come  to  any  settlement 
about  these  points,  he  would  have  found  va^ 
nous  questions  to  propose  to  me.  One  thing 
he  would  not  fiiil  to  say  to  roe  is — What 
trades  may  I  put  miy  men  to  when  I  have  got 
them  t  My  answer  is  soon  given.  Any  what- 
ever that  you  can  persuade  them  to  turn  their 
hands  to.  Now,  then.  Sir,  let  us  think  for 
a  moment,  if  you  please,  what  trades  it  may 
be  most  for  his  advantage  to  put  them  to,  and 
Vol.  IV. 


what  it  is  therefore  most  likely  he  should  be 
disposed  to  put  them  to. 

That  he  may  get  the  better  view  of  them, 
I  throw  them  into/our  classes.  In  the  first, 
I  place  those  who  already  are  possessed  of 
businesses  capable  of  being  carried  on  with 
advantage  in  the  prison :  in  the  second,  those 
trained  up  to  businesses  which,  though  not 
capable  in  themselves  of  being  carried  on 
within  such  limits,  yet  by  the  similarity  of 
operation  have  a  tendency  to  render  it  more 
or  less  easy  for  a  man  to  learn  some  of  those 
other  businesses  which  are :  in  the  third  rank, 
I  would  place  such  as  had  been  trained  up 
indeed  to  industry,  but  to  branches  which 
have  no  such  tendency  as  I  have  just  men- 
tioned ;  such,  for  instance,  as  porters,  coal- 
heavers,  gardeners,  and  husbandmen.  In  the 
last  I  would  place  men  regularly  brought 
up  to  the  profession  of  thieving,  and  others 
who  have  never  been  brought  up  to  any  kind 
of  industry.  Some  names  for  these  different 
classes  I  may  as  well  endeavour  to  find  as  not ; 
for  names  they  must  have  when  they  get  into 
their  house ;  and  if  I  perform  not  that  busi- 
ness  myself,  somebody  else  must  do  it  for  me. 
I  will  call  them  the  good  hands,  the  capable 
hands,  the  promising  hands,  and  the  drones. 
As  to  the  capable  hands,  they  will,  of  course, 
be  the  more  valuable,  the  nearer  the  busi- 
nesses they  understand  approach  to  those  of 
the  good  ones ;  in  other  words,  the  less  diffi- 
culty there  would  be  in  teaching  the  latter 
the  business  of  the  former.  The  same  ob- 
servation of  course  applies  to  the  promising 
hands ;  in  as  far  as  the  ad>-antage  which  the 
one  possess  by  habit  the  others  may  appear 
to  possess  by  disposition.  Lower  down  in 
the  scale  of  detail  I  will  not  attempt  to  lead 
you. 

You  have  a  very  pretty  law  in  England 
for  enriching  the  country,  by  keeping  boys 
backward,  and  preventing  men  fi'om  follow- 
ing the  trades  they  could  get  most  by.  If  I 
were  jealous  of  Russia's  growing  too  rich, 
and  being  able  to  buy  too  many  of  our  goods, 
I  would  try  to  get  such  a  law  as  that  intro- 
duced among  these  stupid  people  here,  who 
have  never  yet  had  the  sense  to  think  of  any 
such  thing.  Having  no  such  jealousy  against 
any  country,  much  less  against  my  own  Uto- 
pia, I  would  beg  that  law  might  be  banished 
from  within  my  walls.  I  fimcy  my  contrac- 
tor would  be  as  well  pleased  with  its  room 
as  its  company ;  and  as  the  same  indulgence 
has  been  granted  to  other  persons  of  whose 
industry  no  great  jealousy  seems  to  be  enter- 
tained, such  as  soldiers  and  sailors,  I  have 
no  great  fear  the  indulgence  would  be  denied 
me.  Much  I  believe  is  not  apprehended  in 
that  way  from  the  red-coats  and  jack-tars ; 
and  still  less,  I  believe,  would  be  apprehended 
from  my  heroes. 

This  stumbling-block,  cleared  away,  the 
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first  thing  I  imagine  my  contractor  would  do, 
would  be  to  set  to  work  his  good  hands ;  to 
whom  he  would  add  as  many  of  his  capable 
hands  as  he  could  muster. 

With  his  prowttsiMg  hands  and  his  drones^ 
he  would  set  up  a  manufiicture.  What,  then, 
shall  this  manufiurture  be  ?  It  may  be  this, 
and  that,  and  Mother  thing,  says  tiie  hard- 
labour  bill :  t^  $haU  be  anyding  or  everything, 
say  I. 

As  to  the  question.  What  sort  of  manMfaC" 
ture  or  manufacturer  usnild  be  likefy  to  answer 
best  ^  it  is  a  discussion  I  will  not  attempt  to 
lead  you  into,  for  I  do  not  propose  at  present 
to  entertain  you  with  a  critical  examination 
<^  the  several  actual  and  possible  manufiu> 
tures,  established  and  establishable  in  Great 
Britain.  The  case,  I  imagine,  would  be,  that 
some  manufacturer  or  other  would  be  the  man 
I  should  have  for  my  contractor — a  man  who, 
being  engaged  in  some  sort  of  business  that 
was  easy  to  learn,  and  doing  pretty  well  with 
as  many  hands  as  he  was  able  to  get  upon  the 
ordinary  terms,  might  hope  to  do  better  still 
with  a  greater  number,  whom  he  could  get 
upon  much  better  terms.  Now,  whether 
there  are  any  sudi  manu&cturers,  and  how 
many,  is  what  I  cannot  so  well  tell  you,  espe- 
cially at  this  distance ;  but,  if  you  think  it 
worth  while  to  ask  Mr.  Daily  Advertiser,  or 
Mr.  St.  James'  Chronicle,  I  fiuicy  it  will  not 
be  long  before  you  get  some  answer. 

In  my  View  of  the  Hard-Labour  BiU,  I 
ventured  to  throw  out  a  hint  upon  the  sub- 
ject of  putting  the  good  hands  to  their  own 
trades.  Whether  any  and  what  use  was  made 
of  that  hint,  I  cannot  recollect ;  for  neither 
the  act  wfaich  passed  afterwards,  nor  any 
chapter  of  that  history,  has  travelled  with  me 
to  Crecheff;  nor  should  I  have  had  a  single 
scrap  of  paper  to  refresh  my  memory  on  that 
subject,  but  for  the  copy  of  my  own  pamphlet 
which  I  found  on  my  brother's  shel£  The 
general  notion  seemed  to  be,  that  as  the  people 
were  to  be  made  to  work  for  their  punish- 
ment, the  works  to  be  given  to  them  should 
be  somewhat  which  they  would  not  like ;  and, 
in  that  respect,  it  looks  as  if  the  considera- 
tion of  punishment,  with  its  appendage  of 
reformation,  had  kept  the  other  of  economy 
a  little  behind  the  curtain.  But  I  neither  see 
the  great  danger  nor  the  great  harm  of  a  man's 
liking  his  work  too  weU ;  and  how  well  so- 
ever he  might  have  liked  it  elsewhere,  I  should 
still  less  apprehend  his  liking  the  thought  of 
having  it  to  do  there.  Supposing  no  sage  re- 
gulations made  bv  any  body  to  nail  them  to 
this  or  that  sort  of  work,  the  work  they  would 
naturally  &11  upon  under  the  hands  of  a  con- 
tractor would  be  that,  whatever  it  might  be, 
by  which  there  was  most  money  to  be  made ; 
for  the  more  the  prisoner- workman  got,  the 
more  the  master  could  get  out  of  him ;  so  that 
upon  that  point  I  should  have  little  fear  of 


their  not  agreeing.  Nor  do  I  see  why  labour 
should  be  the  less  reforming  for  being  profit- 
able. On  the  contrary,  among  working  men» 
espedally  among  working  men  whom  the  dis- 
dpline  of  the  house  would  so  effectually  keep 
from  all  kinds  of  mischief,  I  must  confess  I 
know  of  no  test  of  reformation  so  plain  or  so 
surtf  as  the  improved  quantity  and  value  of 
their  work. 

It  looks,  however,  as  if  the  authore  of  the 
above  provision  had  not  quite  so  much  fiuth 
in  such  an  arrangement  as  I  must  confess  I 
have.  For  the  choice  of  the  trade  was  not 
to  be  left  to  the  governor  of  the  prison,  much 
less  to  the  prisoner-workman,  but  was  given 
to  superintending  committees  qf  justices  of 
the  peace.  In  dioosing  among  the  employ- 
ments exemplified,  and  other  similar  ones  (for 
if  I  mistake  not  this  restriction  of  similarity 
was  subjoined)  it  was  indeed  recommended 
to  those  magistrates  to  take  *'  such  employ- 
ments as  they  should  deem  most  conducive 
to  profit."  But  the  profit  here  declared  to 
be  in  view  was,  not  the  profit  of  the  worhwum, 
or  his  mast^  the  aovemor,  but  1  know  not 
what  profit  **  of  the  district,**  the  *<  conve- 
nience" of  which  (though  I  know  not  what 
convenience  there  could  be,  distinct  fitMn 
profit)  was  another  land-mark  given  them  to 
steer  by.  If  you  cast  an  eye  on  the  trades 
exemplified  (as  I  believe  I  must  beg  you  to 
do  presently)  you  will  find  some  difficulty,  I 
believe,  in  conceiving  that  in  the  choice  of 
them  the  article  of  profit  could  have  been 
the  uppermost  consideration.  Nor  was  this 
all ;  for  besides  the  vesting  of  the  choice  of 
the  employments  in  committees  of  justices 
in  the  first  instance,  the  same  magistrates 
are  caUed  upon  to  exercise  their  judgment 
and  ingenuity  in  dividing  the  prisonera  into 
classes ;  in  such  sort,  that  the  longer  a  man 
had  stayed  in  the  house  his  labour  should  be 
less  and  less  *<  severe,"  exception  made  for 
delinquency,  in  which  case  a  man  might  at 
any  time  be  turned  doMm  from  an  upper  class 
to  a  lower.  But  had  the  matter  been  left  to 
a  contractor  and  his  prisoner- workmen,  they 
would  have  been  pretty  sure  to  pitch  upon, 
and  to  stick  to,  what  would  be  most  condu- 
cive to  their  profit,  and  by  that  means  to  the 
profit  of  the  district ;  and  that  without  any 
recommendation.  Whether  the  effect  of  that 
recommendation  would  have  been  equally  sure 
upon  the  above-mentioned  magistrates,  would 
have  remained  to  be  decided  by  experience. 
Understanding  me  to  be  speaking  merely  of 
a  magistrate  in  the  abstract,  you  will  fr>rgive 
my  saying,  that  in  this  one  point  I  have  not 
quite  so  great  a  confidence  in  a  set  of  gentle- 
men of  that  description,  as  I  have  in  that  sort 
of  knave  called  a  contractor.  I  see  no  sort 
of  danger,  that  to  the  contractor  there  should 
be  any  one  object  upon  earth  dearer  than  the 
interest  of  the  contractor ;  but  1  see  soma 
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dnger  that  there  may  be,  now  and  then  by 
aecMent,  aome  other  object  rather  clearer  to 
the  aMgvtfata^  Among  these  rival  ol^ots, 
if  we  do  not  alwmya  reckon  the  pleasnre  of 
pbguing  the  contractor,  should  he  and  the 
laaystwrte  chance  not  to  agree,  we  may  how- 
ever not  unfrequently  reckon  the  exercise  of 
his  (the  magistrato's)  own  power,  and  the 
display  of  his  own  wisdom ;  the  former  of 
wloch,  he  ra^  naturally  enough  ooncetye,  was 
not  giren  to  him  for  nothing,  nor  tiie  latter 
confidediBwitiMuC  cause.  You  most,  I  think, 
before  now  have  met  with  examples  of  men, 
that  had  rather  a  pkn  of  the  public's,  or  even 
of  an  indifidual's  for  whom  they  had  a  more 
particolar  regard,  should  miscarry  under  their 
management^  than  prosper  under  a  diAerent 
one. 

Bat  if,  witioBt  troubling  yonnelf  about 
general  theories  of  hiunan  nature,  you  have 
«  mind  fotf  a  more  palpable  test  of  the  pro- 
priety of  this  reasoning,  you  may  cut  the  mat- 
ter short  enough,  by  making  an  experiment 
OfKm  a  contractor,  and  trying  whether  he  will 
give  yon  as  good  terms  with  these  dogs  about 
lam,'  aa  he  would  without  them.  Sure  I  am, 
that,  were  I  in  his  place,  I  should  require  no 
small  abatement  to  be  made  to  me,  if,  instead 
of  choosing  the  employments  for  my  own 
men,  I  was  liable  at  every  turn  to  have  them 
taken  out  of  my  hands  and  put  to  different 
emfdoyments,  by  A,  B,  and  C  to-day,  and  by 
X,  Y,  and  Z  to-morrow. 
'  Upon  the  whole,  yoe  will  not  wonder  that 
I  should  have  my  doubts  at  present,  whether 
tke  plan  waa  rendered  much  better  for  these 
ingeaiona  but  complicated  refinements.  They 
seemed  ndg^ity  fine  to  me  at  the  time,  for 
when  I  saw  oontrivance,  I  expected  suocesa 
pioportiiMable. 


LETTER  XL 

MULTIFUCATION  OP  TRADB8  18  NOT 
ITECBSSA&T. 

SoforaatotheeMeeof  bnainesses:  As  to 
Ae  new  ones,  I  see  no  reason  why  any  point 
aiioold  be  made  of  aiitlf^i^ni^  them:  a  dngle 
ette,  weU  chosen,  may  answer  the  purpose, 
j«at  as  wdl  as  ever  so  many  more.  I  men- 
tkm  thia,  beeaMO  though  it  mi^  be  easy  to 
§m4  one  species  of  manufoetnre,  or  five,  or 
ten,  that  ndghi  answer  with  workmen  so 
efamped,  and  in  a  sitaation  so  confined,  it 
Aight  not  be  quite  so  easy  to  find  f^  or 
•  hondred.  The  number  of  hands  for  which 
aifpl")""-"^  ia  to  be  fovnd,  can  scarcely  be 
admitted  aa  n  reason  for  miOliplying  the  sub- 
jeda  of  masiufarture.  In  such  a  nation  as 
Great  Britain,  it  ia  diAcoH  to  conceive  that 
the  greatest  number  of  hands  that  can  be 
eemprised  in  sudi  an  establishment,  should 
tegKateiioeglitoovefftteektheraariiet;  and 


if  this  idand  of  oars  is  not  big  enough,  this 
g^be  of  ours  is  stffl  bigger,  bi  many  spedes 
of  manufiicture,  the  work  is  performed  with 
more  and  more  advantage,  as  every  body 
knows,  the  aaore  it  can  be  divided;  and,  in 
many  instances,  what  sets  bounds  to  that 
dividon,  is  rather  the  number  of  hands  the 
master  can  afford  to  maintain,  than  any  other 
drcumstanoe. 

When  one  tarns  to  the  hard-labour  bill,  it 
looks  as  if  the  fraraers  of  it  had  been  under 
some  anxiety  to  find  out  businesses  that  they 
thought  might  do  m  their  penitentiary-houses, 
and  to  make  known  the  result  of  their  dis- 
coveries. It  accordingly  proposes  for  con- 
dderation  a  variety  of  examples.  For  such 
of  the  prisoners  as  were  to  be  worked  the 
hardest:  1.  treading  in  a  wheel;  2.  drawing 
in  a  capstem  for  turning  a  mill  or  other  ma- 
chine or  engine ;  3.  beating  hemp ;  4.  rasping 
logwood ;  5.  chopping  rags ;  6.  sawing  timber ; 
7.  working  at  forges;  8.  smelting.  For  those 
who  are  to  be  most  fiivoured:  1.  making 
ropes;  2.  weaving  sacks;  3.  spinning  yam; 
4.  knitting  nets. 

I  find  some  difficulty,  however,  in  con- 
cdving  to  what  use  this  instruction  was  des- 
tined, unless  it  were  the  edificati<m  of  that 
dass  of  legislators,  more  fi«quently  quoted 
for  worth  dban  knowledge' —  the  countiy  gen- 
demen.  To  some  gentlemen  of  that  respect- 
able description,  it  might,  for  aught  I  know, 
be  matter  of  consolation  to  see  that  industry 
could  find  so  many  shapes  to  assume,  on  sudk 
a  stage.  But  if  it  was  designed  to  give  a 
general  view  of  the  pm-poses  to  whidi  manual 
labour  may  be  applied,  it  goes  not  very  &r, 
and  there  are  publicadons  enough  that  go 
some  hundreds  crif  times  fiuther.  If  die  former 
of  its  two  chapters  was  dedgned  as  a  sped- 
men  of  audi  works  of  a  particularly  laborious 
cast,  as  are  capable  of  being  carried  on  to  the 
greatest  advantage,  or  with  least  advance  of 
capital,  or  with  the  greatest  security,  against 
workmen  of  so  refractory  a  complexion — or 
if  either  chapter  was  destined  as  a  specimen 
of  employments  that  required  least  extent  of 
room — in  any  of  these  cases  the  spedmen 
seems  not  a  very  happy  one : — lit  and  2d,  Of 
the  treading  m  a  wheel,  or  drawing  m  a  eap- 
9tem  for  turning  a  miU,  nothing  can  be  sdd 
in  respect  of  pecuniary  productiveness,  till 
the  mill,  the  machine,  or  the  engine,  are  spe- 
cified; nor  anything  that  can  be  finmd  to 
distinguish  them  from  other  employments, 
except  the  room  and  the  expense  which  sudi 
hni^meBts  seem  more  particularly  to  require. 
9d,  Seating  of  hemp  is  a  business  too  pro. 
verbial  to  be  unknown  to  any  body,  and  in 
those  estabUshments  where  it  has  had  com- 
puldon  for  its  motive,  has  not  hitherto,  I 
believe,  proved  a  very  profitable  one ;  and  if 
I  may  believe  people  who  are  of  the  trade, 
and  who  have  no  interest  to  midead  me. 
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hemp  beaten  by  hand,  though  it  takes  more 
bbour,  does  not  fetch  so  good  a  price,  as 
when  beaten  at  a  water-mill.  4th,  Rasping 
logwood  is  an  employment  which  is  said  by 
Mr.  Howard,  I  think,  and  others,  to  be  car- 
ried on  in  some  work-houses  of  Holland,  and 
I  believe  to  some  profit.  But  I  know  it  has 
been  carried  on  likewise  by  the  natural  pri- 
mum  mobiles;  witness  a  wind-mill,  which,  I 
remember,  a  tenant  of  yours  employed  in  this 
way ;  and  I  can  conceive  few  operations  in 
whidi  those  natural  powers  promise  to  have 
greater  advantage  over  the  human.  5thy 
Chopping  rags  is  a  business  that  can  answer 
no  other  purpose  than  the  supplying  mate- 
rials for  paper-mills,  which  cannot  anywhere 
be  established  without  a  supply  of  running- 
water — an  element  which,  I  am  sure  in  many, 
and,  I  am  apt  to  think,  in  all  paper-mills  hi- 
therto established,  affords  for  this  operation 
a  primum  mobile  much  more  advantageous 
than  human  labour.  Ifi  the  6M,  1th,  and 
Sih  examples,  viz.  sawing  timber,  working 
at  forges,  and  smelting,  1  see  nothing  to  dis- 
tinguish them  very  remarkably  from  three 
hundred  others  that  might  be  mentioned, 
unless  it  be  the  great  room  they  all  of  them 
occupy,  the  great  and  expensive  establish- 
ment which  they  suppose,  or  the  dangerous 
weapons  which  they  put  into  the  hands  of 
any  workman  who  may  be  disposed  to  turn 
that  property  to  account.  9/A,  As  to  rope 
making,  whidi  stands  at  the  head  of  the  less 
laborious  class,  besides  being,  as  I  always 
understood,  remarkably  otherwise,  it  has  the 
particular  property  of  taking  up  more  room 
than,  I  believe,  any  other  manu&cturing  em- 
ployment that  was  ever  thought  of.  As  to 
the  three  last  articles  of  the  dozen,  viz. 
weaving  sacks,  spinning  gam,  and  knitting 
nets,  I  know  of  no  particular  objections  that 
can  be  made  to  them,  any  more  than  to  three 
score  others.  But,  without  going  a  stone's 
throw  from  the  table  I  am  writing  upon,  I 
could  find  more  than  as  many  businesses, 
which  pay  better  in  England,  than  these 
three  last,  in  other  respects  exceptionable 
ones,  which  are  as  easy  to  learn,  take  up  as 
little  room,  and  require  a  capitid  nearly,  or 
quite  as  moderate,  to  set  up.  By  coming 
here,  if  I  have  learnt  nothing  else,  I  have 
learnt  what  the  human  powers  are  capable 
of,  when  unfettered  by  the  arbitrary  regula- 
tions of  an  unenlightened  age ;  and  gentlemen 
may  say  what  they  please,  but  they  shall  never 
persuade  me  that  in  England  those  powers 
are  in  any  remarkable  degree  inferior  to  what 
they  are  in  Russia.*  However,  not  having 
the  mantle  of  legislation  to  screen  me  from 


•  One  of  my  brother's  boys,  who  had  not  been 
at  nailonaking  a  month,  got  flogged  the  other 
day  for  making  a  knife :  not  that  at  CrecheflT 
there  is  any  law  against  ingenuity :  but  there  is 
a^ahist  stealing  iron  and  stealing  dme. 


the  ridicule  of  going  beyond  my  last,  I  forbear 
to  specify  even  what  I  have  under  my  eye, 
knowing  that  in  Mr.  Arthur  Toung,  a  gentle- 
man whom  no  one  can  accuse  of  hiding  his 
candle  under  a  bushel,  anybody  that  choose* 
it  might  find  an  informant,  who,  on  this,  a» 
well  as  so  many  other  important  subjects, 
for  every  grain  of  information  I  could  give, 
could  give  a  thousand. 

But  without  any  disparagement  to  that 
gentleman,  for  whose  public-spirited  labours 
and  well-directed  talents  no  man  feelsgreater 
respect  than  I  do,  there  are  other  persons, 
who  on  these  same  subjects  could,  for  sudi 
a  purpose,  give  still  more  and  better  infor- 
mation  than  he,  and  who  would  not  be  less 
communicative :  I  mean,  as  before,  Mr.  Daily 
Advertiser  and  his  brethren. 

There  are  two  points  in  politics  very  hard 
to  compass.  One  is,  to  persuade  legisla- 
tors that  they  do  not  understand  shoemaking 
better  than  shoemakers ;  the  other  is,  to  per- 
suade shoemakers  that  they  do  not  understand 
legislating,  better  than  legislators.  The  latter 
point  is  particularly  difficult  in  our  own  dear 
country;  but  the  other  is  the  hardest  of  aOL 
hard  things  everywhere. 


LETTER  XIL 

C0NTBACT0B*8  CHECKS. 

The  point,  then,  being  settled,  what  trades 
the  people  may  be  employed  in,  another 
question  my  contractor  will  ask  is,  what 
powers  he  is  to  have  put  into  his  hands,  as  a 
means  of  persuading  them  to  betake  them- 
selves to  those  trades?  The  shortest  way  of 
answering  this  question  will  be  to  tell  him 
what  powers  he  shall  not  have.  In  the  first 
place  then,  he  shall  not  starve  them.  **  What 
then,"  you  will  say  perhaps,  **  do  you  think 
it  likely  that  he  would  ?*'  To  speak  the  truth, 
for  my  own  part  I  have  no  great  fear  of  it.  But 
others  perhaps  might.  Besides,  mv  notion 
is,  that  the  law,  in  guarding  itself  against 
men,  ought  to  do  just  the  contrary  of  what 
the  judge  should  do  in  trying  them,  especially 
where  Uiere  is  nothing  to  be  lost  by  it.  The 
business,  you  know,  of  the  judge,  is  to  pre- 
sume tiiem  all  honest  till  he  is  forced  to  sus- 
pect the  contrary :  the  business  of  the  law 
is  to  conclude  them  all,  without  exception, 
to  be  the  greatest  knaves  and  villains  that 
can  be  imagined.  My  contractor,  therefore, 
I  make  myself  sure,  would  starve  them — a 
good  many  of  them  at  least — if  he  were  let 
alone.  He  would  starve,  of  course,  all  whom 
he  could  not  make  pay  for  their  board,  to- 
gether with  something  for  his  trouble.  But 
as  I  should  get  nothing  by  this  economy,  and 
might  lose  some  credit  by  it,  I  have  no  mind 
it  diould  take  place.  Bread,  though  as  bad 
as  wholesome  bread  can  be,  they  shall  have^ 
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tben,  in  plenty:  this  and  water,  and  nothing 
else.  Tbis  tbey  shall  be  certain  of  having, 
and,  what  is  of  full  as  much  consequence, 
every  body  else  that  pleases  shall  be  certain 
of  thidr  having  it.  My  brethren  of  the  would- 
be-reforming  tribe  may  go  and  look  at  it  at 
the  baker's :  they  may  weigh  it,  if  they  will, 
and  bay  it,  and  carry  it  home,  and  give  it  to 
their  ^dren  or  their  pigs.  It  shall  be  dealt 
out  by  sound  of  trumpet,  if  you  please ;  and 
Christian  starers  may  amuse  themselves  with 
seeing  bad  bread  dealt  out  to  felons,  as  Chris- 
tian ambassadors  are  entertained  with  the 
si^t  of  bags  of  bad  money  counted  out  to 
Janissaries.  The  latter  wonder  I  saw :  the 
other  I  assure  you  would  give  me  much  more 
pleasure. 

With  this  saving  clause,  I  deliver  them 
over  to  the  extortioner,  and  let  him  make 
the  most  of  them.  Let  him  sell  porter  at 
the  price  of  port :  and  **  humble  port*'  at 
the  price  of  **  imperial  tokay :"  his  customers 
migfat  grumble,  but  I  don't  think  you  would, 
and  I  am  sure  I  should  not :  for  it  is  for  that 
they  were  put  there.  Never  fear  his  being 
so  much  his  own  enemy,  as  to  stand  out  for 
a  price  which  nobody  will  give. 

In  the  next  place  I  don*t  know  that  I 
ahould  be  for  allowing  him  the  power  of 
beatii^  his  boarders,  nor,  in  short,  of  pu- 
nishing them  in  any  shape.  Anywhere  else, 
audi  an  exemption  must  have  been  visionary 
and  impracticable.  Without  either  punish- 
Bent,  or  interest  given  him  in  the  profits 
of  his  labour — an  interest  which,  to  get  the 
better  of  so  many  adverse  motives,  must  have 
been  a  pretty  strong  one,  how  could  you 
bave  insured  a  man's  doing  a  single  stroke 
of  work  ?  and,  even  with  such  interest,  how 
could  you  bave  insured  his  not  doing  all  sorts 
of  mischief?  As  to  mischief,  I  observed  to 
you,  under  the  article  of  safe  custody,  how 
easy  their  keeper  might  make  himselif  upon 
that  score :  and  as  to  work,  I  flatter  myself 
you  perceive  already,  that  there  need  be  no 
great  fisar  of  a  want  of  inducements  adequate 
to  that  purpose. 

If,  after  all,  it  should  be  insisted  that  some 
power  of  correction  would  be  absolutely  ne- 
eesaary — for  instance,  in  the  case  of  a  pri- 
soner's assaulting  a  keeper  or  teacher  at  the 
time  of  receiving  his  f(>od  or  his  instruction 
(a  case  which,  ^ough  never  very  probable, 
would  be  always  possible) — sudi  a  power, 
though  less  necessary  here  than  anywhere 
else,  might,  on  the  other  hand,  be  given  vrith 
less  danger.  What  tyranny  could  subsist 
under  sndi  a  perfect  fiicility  of  compldnt  as 
is  the  result  of  so  perfect  a  fiunlity  of  inspec- 
tion? But  on  this  head  a  word  is  sufficient, 
«lter  what  I  have  said  in  considering  the 
^oieral  heads  of  advantage  dependent  on  this 
principle.  Other  checks  assistant  to  this  are 
4Bbvioat  enough.    A  correction-book  might 


be  kept,  in  which  every  instance  of  chastise- 
ment, with  the  cause  for  widch  it  was  admi- 
nistered, might  be  entered  upon  record :  any 
the  slightest  act  of  punishment  not  entered 
to  be  considered  as  a  lawless  injury.  If 
these  checks  be  not  enough,  the  presence  of 
one  or  more  persons,  besides  him  by  whom 
the  correction  was  actually  administered, 
might  be  required  as  witnesses  of  the  mode 
and  quantum  of  correction,  and  of  the  al- 
leged cause. 

But,  besides  preventing  his  starving  them 
or  using  them  ill,  there  is  another  thing  I 
should  be  much  incUned  to  do,  in  order  to 
make  it  his  interest  to  take  care  of  them.  I 
would  make  him  pay  so  much  for  every  one 
that  died,  without  troubling  myself  whether 
any  care  of  his  could  have  kept  the  man 
alive.  To  be  sure,  he  would  make  me  pay 
for  this  in  the  contract;  but  as  I  should 
receive  it  from  him  afterwards,  what  it  cost 
me  in  the  long  run  would  be  no  great  mat- 
ter. He  would  get  underwriter's  profit  by 
me ;  but  let  him  get  that,  and  welcome. 

Suppose  three  hundred  prisoners ;  and  that, 
out  of  that  number  of  persons  of  their  ages, 
ten,  that  is,  one  out  of  thirty,  ought  to  die 
every  year,  were  they  taken  at  large.  But 
persons  of  their  character  and  in  their  con- 
dition, it  may  be  expected,  will  die  faster 
than  honest  men.  Say,  therefore,  one  m 
twenty,  though  I  believe,  as  jails  stand  at 
present,  if  no  more  than  one  in  ten  die,  or, 
for  aught  I  know,  out  of  a  much  smaller 
number,  it  may  be  thought  very  well.  Give 
the  contractor,  then,  for  every  man  that  ought 
to  die,  for  instance  ten  pounds :  that  sum, 
repeated  for  every  man  in  twenty  among 
three  hundred,  will  amount  to  a  hundred  and 
fifty  pounds.  Upon  these  terms,  then,  at 
the  end  of  the  year  make  him  pay  ten  pounds 
for  every  man  that  has  actually  died  within 
that  time;  to  which  you  may  add,  or  escaped^ 
and  I  dare  say  he  will  have  no  olijection. 
If  by  nursing  them  and  making  much  of 
them  he  should  find  himself  at  the  end  of 
the  year  a  few  pounds  the  richer  by  his  ten- 
derness, who  would  grudge  it  him  ?  If  you 
have  still  any  doubt  of  him,  instead  of  the 
ten  pounds  you  may  put  twenty :  you  will 
not  be  much  the  poorer  for  it.  I  don't  know, 
upon  second  thoughts,  whether  somewhat  of 
this  sort  has  not  been  put  in  practice,  or  at 
least  proposed,  for  foundlings.  Be  that  as  it 
may,  mike  but  my  contractor's  allowance 
large  enough,  and  you  need  not  doubt  of  his 
fondness  df  these  his  adopted  children ;  of 
whom  whosoever  may  chance  while  under  his 
wing  to  depart  this  vale  of  tears,  will  be  sure 
to  leave  one  sincere  mourner  at  least,  with- 
out the  parade  of  mourning. 

Some  perhaps  may  be  for  observing,  that^ 
upon  my  own  principles,  this  contrivance 
would  be  of  no  use  but  to  save  the  useless^ 
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since  the  contractor,  of  hiaradf,  knows  better 
things  than  not  to  take  caee  of  a  cow  that 
will  gi?e  milk.  But,  with  their  lea^re,  I  do 
-not  mean  diat  even  the  aseless  shouUi  be 
starved;  for  if  the  jadg^  had  thought  this 
proper,  they  woidd  have  said  so. 

The  patrons  of  the  hard-labour  bill,  pro*> 
ceedtng  with  that  caution  and  tenderness  that 
pervades  their  whole  system,  have  denied 
their  governor ^  as  they  call  him,  the  power  of 
whipping.  Some  penal  power,  however,  fior 
putting  a  stop  to  misdiief,  was,  under  their 
plan,  absolutely  necessary.  They  preferred, 
as  tiie  mildest  and  less  dsingerous  power,  that 
of  confining  a  man  in  a  dark  dungeon  wnder 
ground^  under  a  bread-and- water  diet.  I  did 
then  take  the  liberty  to  object  against  tiie 
dioosing,  by  way  of  punishment,  the  potting 
of  a  man  into  a  place  which  differed  not  from 
other  places  in  any  essential  particular,  but 
that  of  the  chance  it  stood  of  proving  un- 
wholesome ;  proposing,  at  the  same  time,  a 
very  simple  expedient,  by  which  their  ordi- 
nary  habttataons  might  be  made  to  receive 
every  other  property  of  a  dungeon;  in  short, 
the  making  of  them  dark. 

But  in  one  of  my  brother's  inspection* 
houses,  there  the  man  is  in  his  dungeon  al- 
ready (the  only  sort  of  dungeon,  at  least, 
which  I  conceive  any  man  need  be  in,)  very 
safe  and  quiet.  He  is  likewise  entertaining 
himself  with  his  bread  and  water,  with  only 
one  little  circumstance  in  his  favour,  that 
whenever  he  is  tired  of  that  regimoi,  it  is  in 
his  own  power  to  put  himself  imder  a  better : 
nnless  my  contractor  chooses  to  fine  himself 
for  the  purpose  of  punishing  his  boarder — an 
act  of  cruelty  whi<i  I  am  in  no  great  dread  of. 

In  short,  bating  the  checks  you  have  seen, 
and  which  certaiidy  are  not  very  complicated, 
the  plan  of  establishment  whidi  such  a  prin- 
ciple of  construction  seems,  now  at  least,  if 
not  for  the  first  time,  to  render  eligible,  and 
which  as  sudi  I  have  been  venturing  to  re- 
commend, is  exactly  upon  a  par,  in  point  of 
vimplicity,  with  the  forced  and  temporary  ex- 
pedient <n  the  battast-iigkiers—^  plttt  that  has 
the  most  perfect  simplicity  to  recommend  it, 
and,  I  believe,  not  much  dse.  The  chidf  ^- 
ferences  are,  tiiat  convicts  are  not,  in  the  in- 
spection-houses,  as  in  those  lighters,  jammed 
together  in  fetters  under  a  master  subject  to 
no  inspection,  and  scarce  under  any  oontroid, 
having  no  interest  in  their  weL&re  or  their 
work,  in  a  place  oC  secret  confinement,  &voar. 
able  to  infection  and  to  escapes. 


LETTBR  XIII. 

MIANS  OF  EXTBACTING  LABOUR. 

Understanding  thus  much  of  his  sitoation, 
my  contractor,  I  concave,  notwithstandhig 
the  diecks  you  have  seen,  will  hardly  think 


it  necessary  to  ask  me  how  he  is  to  manage 
to  persuade  his  boarders  to  set  to  work.  — 
Having  tiiem  under  this  regimen,  what  better 
security  he  can  wiA  for  of  their  worklsig,  and 
that  to  their  utmost,  I  can  hardly  imai^ 
At  any  rate,  he  has  much  better  security  tfaad 
be  can  have  for  the  industry  and  diligence  of 
any  ordinary  journeyman  at  laige,  who  is  paid 
by  the  day,  and  not  by  the  piece.  If  a  nan 
won't  wo^,  nothing  has  he  to  do,  from  mora* 
ing  to  night,  but  to  eat  his  bad  bread  and 
dnnk  his  water,  without  a  soul  to  speak  to. 
J£  he  will  work,  his  time  is  ocfxjgied,  and  k% 
has  his  meat  and  his  beer,  or  whatever  els^ 
his  earnings  may  afford  him,  and  not  a  stroke 
does  he  strike  but  he  gets  something,  which 
he  would  not  have  got  otherwise,  lids  en* 
oeuragement  is  necessary  to  his  doing  his 
utmost :  but  more  than  this  is  not  necessary. 
It  is  necessary  every  exertion  he  makes  should 
be  sure  of  its  reward;  but  it  is  not  necessary 
that  such  reward  be  so  great,  or  any  thing 
near  so  great,  as  he  might  have  had,  had  hi 
worked  elsewhere.  The  confinement,  whi^ 
is  his  puni^ment,  preventing  his  carrying  tba 
work  to  another  market,  sutjects  him  to  a 
monopoly ;  which  the  contractor,  his  master, 
like  any  other  monopolist,  malces,  of  course, 
as  much  of  as  he  can.  The  workman  livea 
in  a  poor  country,  where  wages  are  low ;  but 
in  a  poor  country,  a  man  who  is  paid  accord- 
ing to  his  work  will  exert  himself  at  least 
as  much  as  in  a  ridi  one.  According  to  BIr. 
Arthur  Young,  and  the  very  cogent  evidence 
he  gives,  he  should  work  more:  for  mora 
work  that  inteltigent  Uuveller  finds  always 
done  in  dear  years  than  in  plentiful  ones :  the 
earnings  of  one  day  affording,  in  the  latter 
case,  a  fund  for  the  extravagance  of  the  next. 
But  this  is  not  all.  Ifis  master  may  fleece  him, 
if  he  pleases,  at  both  ends.  After  sharing  iii 
his  profits,  he  may  again  take  a  profit  upoi^ 
his  expense.  He  would  probably  dieoee  t» 
employ  boUi  expedients  together.  The  tax 
ti^lKm.  earnings,  if  it  stood  alone,  might  pos- 
sibly appear  liable  to  be  evaded  in  some  de- 
gree, and  be  frustrated  in  some  oases,  by  a 
confederacy  between  the  workmen  and  their 
employers  out  of  doors ;  the  tax  upon  expen- 
diture, by  their  frugality,  supposing  that  vir- 
tue to  take  root  in  sudi  a  soil ;  or  in  some 
instances,  perhaps,  by  their  generosity  to  their 
friends  without  doors.  This  tax  upon  earn- 
ings would  probaldy  not  be  laid  on  in  an  open 
way,  upon  any  other  than  the  good  hands; 
whose  traffic  must  be  carried  on,  with  or  with- 
out his  intervention,  between  them  and  their 
out-of-door  employers.  In  the  trades  which 
he  thought  proper  to  set  up  of  himself  for  Us 
capable  hands,  his  promieing  hands,  and  his 
dronesj  the  tax  might  be  levied  in  a  nore 
oevert  way  by  the  lowering  of  the  priee  paid 
by  him,  in  comparison  of  the  firee  prices  given 
I  out  of  doors  for  similar  work.    Where  he  is 
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sore  of  his  men,  as  well  wfth  regard  to  their 
dispontion  to  spend  as  with  regard  to  their 
InaArility  to  collade,  the  tax  upon  expenditure, 
without  any  tax  upon  profits  open  or  covert, 
would  he  the  least  discouraging :  it  would 
be  the  least  ^scouraging  for  the  present,  as 
the  earnings  would  sound  greater  to  their 
ean ;  and  with  a  view  to  the  iuture,  as  they 
wodM  thereby  see  (I  mean  such  of  Ihem  as 
had  any  hopes  of  releasement)  what  their 
earnings  might  at  that  happy  period  he  ex- 
pected to  amount  to,  in  rc^ty  as  well  as  in 


LETTER  XIV. 

FBOVISION  TOB  UBEEATBD  PERSONS. 

Thx  drcumstance  touched  upon  at  the  dose 
<»f  my  last  letter,  suggests  another  advantage, 
and  that  not  an  inconsiderable  one,  which 
you  will  find  more  particularly,  if  not  exdu- 
aively,  connected  with  the  contract  plan. 

The  turning  of  the  prisoners'  labour  into 
the  most  pro&jMe  channels  being  left  free, 
depending  upon  the  joint  choice  of  the  two 
oidy  parties  interested  in  pushing  the  advan- 
tage to  the  utmost,  would  afford  a  resource, 
and  that  I  should  conceive  a  sure  one,  for  the 
aabsistcnce  of  the  prisoners,  after  the  expira- 
tioii  of  their  terms.  No  trade  that  could  be 
carried  on  in  this  state  of  thraldom,  but  could 
be  carried  on  with  at  least  equal  advantage 
in  a  state  of  liberty.  Both  parties  would  pro- 
bably find  their  account  in  continuing  their 
maniilaeturing  connexion,  after  the  dissolu* 
tion  of  every  other.  The  workman,  after  the 
itigma  cast  on  him  by  the  place  of  his  abode, 
would  probably  not  find  it  so  easy  to  get 
employment  elsewhere.  If  he  got  it  at  all,  it 
would  be  upon  terms  proportioned  in  some 
measure  to  the  risk  whidi  an  employer  at 
large  might  think  he  would  run  on  his  own 
part,  and  in  some  cases  to  the  danger  of 
driving  away  fellow-workmen,  by  the  intro- 
duction of  an  associate  who  might  prove  more 
or  less  unwelcome.  He  would  therefore  pro- 
bably come  dieaper  to  his  former  master  than 
another  man  would ;  at  the  same  time  that 
he  would  get  more  firom  him  in  his  firee  state 
than  he  had  been  used  to  get  when  confined. 

Whether  this  resource  was  in  contempla- 
tioo  with  the  planners  of  the  hard-labour 
bill,  I  camiot  prietcnd  to  say :  t  find  not  upon 
the  free  of  that  bill  any  proof  of  the  affirma- 
tive. It  provides  a  sum  fin*  each  prisoner, 
IMTtly  for  present  subsistence,  partly  as  a  sort 
of  little  capital  to  be  pat  into  his  pocket  upon 
his  disi^arge.  Bat  the  sole  measure  assigned 
to  tUs  sum  is  the  good  behaviour  of  the  party, 
not  the  sum  required  to  set  him  up  in  what- 
ever night  have  been  his  trade.  Nor  had  the 
ehoioe  of  his  employment  been  left  to  the 
fovcmor  of  the  hoii8e>  stall  less  to  the  pri- 


soner, hutto  oonmiitteeB  of  justices,  as  I  ob- 
served before. 

As  to  the  Woolwidi  Academy,  all  ideas  of 
reformation  under  that  name,  and  of  a  conti- 
nuance of  ^tte  like  industry  as  a  means  of  fu- 
ta«  provision,  seem  there  to  have  been  equally 
out  of  the  '^estion.  That  they  should  hire 
lighters  of  thdr  own  to  heave  ballast  firom, 
does  not  appear  to  have  been  expected;  and 
if  any  6f  them  had  had  the  fortune  to  possess 
trades  of  their  own  before,  the  scraping  of 
gravel  for  three,  ^re,  or  seven  years  together 
out  of  the  river^  had  no  particular  tendency, 
that  I  can  see,  to  rub  up  the  recollection  of 
those  trades.  The  allowance  upon  discharge 
would,  however,  always  have  its  use,  ^ough 
not  always  the  same  use.  It  might  help  to 
fit  them  out  for  trades ;  it  might  serve  them 
to  get  drunk  with ;  it  might  serve  them  to 
buy  any  house-breaking  implements  which 
they  could  not  so  well  come  at  to  steal — 
The  separation  between  the  landlord  and  his 
guests  must  on  his  side  have  been  rendered 
the  less  afi^ecting,  by  the  expectation  whidi 
he  could  not  but  entertain  of  its  proving  but 
a  short  one.  Nor  was  subsequent  provision 
of  one  sort  or  other  by  any  means  wanting, 
fi>r  those  who  faQed  to  find  it  there.  The 
gallows  was  always  ready  with  open  arms  to 
receive  as  many  as  the  jul-fever  should  have 
refused. 


LETTER  XV. 

PROSPECT  OF  SAVING  FROM  THIS  PLAN. 

Many  are  the  data  with  which  a  man  ought 
to  be  fhmished  (and  with  not  one  of  which 
am  I  furnished)  before  he  pretended  to  spcAk 
upon  any  tolerable  footing  of  assurance  with 
regard  to  the  advantage  that  might  be  ex- 
p^ted  in  the  view  of  pecuniary  economy  from 
the  inspection  (^an.  On  the  one  hm^  the 
average  annual  amount  of  the  preeent  esta- 
blishments, whatever  they  are  (fm  I  confess 
I  do  not  know,)  for  the  disposal  of  convicts : 
The  expected  amount  of  the  like  average 
Mdth  regard  to  the  measure  whidi  I  have  just 
learnt  has  been  resolved  upon,  for  sending  ccrfo- 
nies  of  them  to  New  South  Wales,  induding 
as  weU  the  maintenance  of  them  tUl  shipped, 
as  the  expense  of  the  transportation,  and 
the  maintenance  of  them  when  they  are  got 
there : —  On  the  other  hand,  the  capital  pro- 
posed to  have  been  expended  in  the  building 
and  fitting  vp  the  experimental  penitentiary- 
house  ;^— The  furUier  capital  proposed  to 
have  been  expended  in  ihefiamiture  of  it : — 
The  sum  proposed  to  have  been  allowed  per 
man  for  the  maintenance  of  the  prisoners  till 
the  time  when  their  labour  might  be  expect- 
ed to  yield  a  produce.  These  points  and  a 
few  others  being  ascertained,  I  should  then 
be  curious  to  know  what  degree  of  produc- 
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tiveness,  if  any,  would  be  looked  upon  as 
giving  to  the  measure  of  a  penitentiary-house, 
either  of  any  construction  or  of  this  extraor- 
dinary one,  the  pre-eminence  upon  the  whole 
over  any  of  the  other  modes  of  disposal  now 
in  practice  or  in  contemplation.  Many  dis- 
tinct points  for  the  eye  to  rest  upon  in  such 
a  scale  will  readily  occur: — lit.  The  produce 
might  be  barely  sufficient  to  pay  the  expense 
of  feeding; — 2d,  It  might  fieirther  pay  the 
expense  of  clothing: — 3d,  It  might  fieirther 
pay  the  expense  of  guarding  and  instructing, 
viz.  the  salaries  or  other  emoluments  of  the 
numerous  tribe  of  visitors,  governors,  jailors, 
task-masters,  &c.  in  the  one  case,  and  of  the 
contractor  and  his  assistants  in  the  other ; — 
4th,  It  might  fiirther  pay  the  wear  and  tear 
of  the  working-stock  laid  in; — 5th,  It  might 
farther  pay  the  interest  of  the  capital  em- 
ployed in  the  purchase  of  such  stock; — 6th, 
It  might  fiu-ther  pay  the  interest  of  the  capi- 
tal laid  out  in  the  erecting  and  fitting  up  the 
establishment  in  all  its  parts,  at  the  common 
rate  of  interest  for  money  hiid  out  in  build- 
ing;—  7th,  It  might  further  pay,  at  the  ordi- 
nary rate,  the  interest  of  the  money,  if  any, 
laid  out  in  the  purchase  of  the  ground.  Even 
at  the  first  mentioned  and  lowest  of  these 
stages,  I  should  be  curious  to  compare  the 
charge  of  such  an  institution  with  that  of  the 
least  chargeable  of  those]  others  that  are  as 
yet  preferred  to  it.  When  it  had  arisen  above 
the  last,  then«  as  you  see,  and  not  till  then, 
it  could  be  said  to  yield  a  profit,  in  the  sense 
in  which  the  same  thing  could  be  said  of  any 
manufacturing  establishment  of  a  private  na^ 
ture. 

But  long  before  that  period,  the  objections 
t»f  those  whose  sentiments  are  the  least  fiu 
Yourable  to  such  an  establishment  would,  I 
take  for  granted,  have  been  perfectly  re- 
moved. Yet  what  should  make  it  stop  any- 
where short  of  the  highest  of  those  stages,  or 
what  should  prevent  it  from  rising  even  con- 
siderably above  the  highest  of  them,  is  more, 
I  protest,  than  I  can  perceive.  In  what  points 
a  manufiu^urer  setting  up  in  such  an  esta- 
blishment would  be  in  a  worse  situation  than 
an  ordinary  manu&cturer,  I  redly  do  not  see ; 
but  I  see  many  points  in  which  he  is  in  a 
better.  His  hands,  indeed,  are  all  raw,  per- 
haps, at  least  with  relation  to  the  particular 
species  of  work  which  he  employs  them  upon, 
if  not  with  relation  to  every  other.  But  so 
are  all  hands  everywhere,  at  the  first  setting 
up  of  every  manu&cture.  Look  round,  and 
you  will  find  instances  enough  of  manufiu^ 
tures  where  children,  down  to  four  years  old, 
earn  something,  and  where  children  a  few 
years  older  earn  a  subsbtence,  and  that  a 
comfortable  one.  I  must  leave  to  you  to 
mention  names  and  places.  You,  who  have 
been  so  much  of  an  English  traveUer,  cannot 
-but  have  met  with  instances  in  plenty,  if  you 


have  happened  to  note  them  down.     Man/ 
are  the  instances  you  must  have  found  in 
which  the  part  taken  by  each  workman  i« 
reduced  to  some  one  single  operation  of  such 
perfect  simplicity,  that  one  might  defy  the 
awkwardest  and  most  helpless  idler  that  ever 
existed  to  avoid  succeeding  in  it.   Among  the 
eighteen  or  twenty  operations  into  whi<£  the 
process  of  pin-maldng  has  been  divided,  J 
question  whether  there  is  any  one  that  is  not 
reduced  to  such  a  state.    In  this  point,  then, 
he  is  upon  at  least  as  good  a  footing  as  other 
manufiicturers  :  but  in  all  other  points  be  is 
upon  a  better.     What  hold  can  any  other 
manu&cturer  have  upon  his  workmen,  equal 
to  what  my  manu&cturer  would  have  upon 
his  ?     What  other  master  is  there  that  can 
reduce  his  workmen,  if  idle,  to  a  situation 
next  to  starving,  without  suffering  them  to 
go  elsewhere  ?     What  other  master  is  there, 
whose  men  can  never  get  drunk  unless  he 
chooses  they  should  do  so  ?  and  who,  so  fas 
from  being  able  to  raise  their  wages  by  com- 
bination,  are  obliged  to  take  whatever  pit- 
tance he  thinks  it  most  for  his  interest  to 
allow?    In  all  other  manufiM^tories,  those 
members  of  a  fiunily  who  can  and  will  work, 
must  earn  enough  to  maintain  not  only  them- 
selves but  those  who  either  cannot  or  will 
not  work.    Each  master  of  a  family  must  earn 
enough  to  maintain,  or  at  least  help  to  main- 
tain a  wife,  and  to  maintain  such  as  are  yet 
helpless  among  his  children.    My  manufisc- 
turer's  workmen,  however  cramped  in  other 
respects,  have  the  good  or  ill  fortune  to  be 
fi-eed  from  this  incumbrance — a  freedom,  the 
advantage  of  which  will  be  no  secret  to  their 
master,  who,  seeing  he  is  to  have  the  honour 
of  their  custom  in  his  capacity  of  shopkeeper, 
has  taken  care  to  get  the  measure  <^  their 
earnings  to  a  hair*s-breadth.     What  other 
manu&cturers  are  there  who  reap  their  pro- 
fits at  the  risk  of  other  people,  and  who  have 
the  purse  of  the  nation  to  support  them,  in 
case  of  any  blameless  mbfortune  ?    And  to 
crown  the  whole  by  the  great  advantage  whidi 
is  the  peculiar  firuit  of  this  new  principle^ 
what  other  master  or  manufiicturer  is  there, 
who  to  appearance  constantly,  and  in  reality 
as  much  as  he  thinks  proper,  has  every  look 
and  motion  of  each  workman  under  his  eye? 
Without  any  of  these  advantages,  we  see 
manufacturers  not  only  keeping  their  heada 
above  water,  but  making  their  fortunes  every 
day.     A  manufiicturer  in  this  situation  mag 
certainly  fiiil,  because  so  may  he  in  anv  other. 
But  the  probability  is,  he  would  no!  nil :  be- 
cause, even  without  these  great  advantagea, 
much  fewer  fiul  than  thrive,  or  the  wealth  of 
the  country  could  not  have  gone  on  increasing 
as  it  has  done,  from  the  reign  of  Brutus  to 
the  present.    And  if  political  estabUshments 
were  to  wait  till  probability  were  converted 
into  certainty  before  trial,  Parliament  might  aa 
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wen  go  to  bed  at  once,  and  sleep  on  the  same 
pillow  with  sister  convocation. 

To  speak  in  sober  sadness,  I  do  dearly  love, 
«s  you  well  know,  in  human  dealings  no  less 
thai  in  divine,  to  think  and  to  say,  as  &r  as 
consdenoe  will  allow  me,  that  **  whatever  is, 
is  right;"  as  well  concerning  those  things 
whidi  are  done,  as  concerning  those  whidi 
Jwve  been  left  undone.  The  gentlemen  who 
gave  themselves  so  much  trouble  about  the 
penit«ntiary-house  plan,  did  extremely  well ; 
and,  for  aught  I  know,  the  gentlemen  who  put 
it  under  the  table  at  last,  may  have  done  still 
better.  If  you  have  a  mind  to  share  with  me 
in  this  comfortable  feeling,  turn  once  more  to 
that  discarded  fiivourite,  and  observe  what 
load  of  expense,,  some  part  then  necessary, 
some  perhaps  not  altogether  so,  it  was  to 
have  thrown  upon  the  nation;  and,  at  the 
same  time,  what  will  be  still  more  comfort- 
able to  you,  how  great  a  proportion  of  that 
expense  would  be  struck  off,  by  the  new  and 
of  course  still  greater  fiivourite,  which  I  have 
ventured  to  introduce  to  you. 

In  the  first  place,  there  was  to  have  been 
a  vast  extent  of  ground ;  for  it  was  to  have 
had  rope-walkt  and  timber-yards^  and  it  is 
well  it  was  not  tohave  had  dock-yards.  Then, 
for  the  sake  of  healthiness,  that  ground  was 
to  have  a  command  of  running  water:  then 
again,  for  the  convenience  of  dignified  inspec- 
tors, that  ground  and  that  water  were  to  have 
been  in  the  vicinity  of  the  metropolis.  It  was 
to  have  been  on  the  banks  of  the  Thames  — 
somewhere,  I  think,  about  Wandsworth  and 
Battersea ;  and  a  site  fit  for  I  know  not  how 
many  of  tiie  most  luxurious  viUas  that  fimcy 
could  conceive  or  Christie  describe,  was  to  be 
buried  under  it.  Seven-and-twenty  thousand 
pounds,  I  tiiink,  was  the  jprice  talked  of,  and, 
for  aught  I  know,  paid,  for  the  bare  ground, 
before  so  mudi  as  a  spade  was  put  in  it.*  As 
to  my  contractor,  eighteen  or  twenty  acres  of 
the  most  unprofitable  land  your  country  or 
any  other  contains,  any  waste  land,  in  short, 
whidi  the  crown  has  akeady  in  its  possession, 
would  answer  every  plea  he  could  put  m ;  and 
out  oi  that  he  would  crib  gardens  for  his 
own  accommodation,  and  fiirm-yards,  and 
I  know  not  what  besides.  As  to  running 
water,  it  is  indeed  to  every  purpose  a  very 
agreeable  circumstance,  and,  under  the  ordi- 
nary jafl  regimen,  a  very  d<»irable,  possibly 
an  essential  one.  But  many  of  the  Lords  and 
Conmions  make  shift  without  it,  even  at  their 
villas^  and  almost  all  of  them  when  not  at 
their  viUas,  vrithout  ascribing  any  want  of 
heahh  they  may  labour  under  to  the  want  of 
running  water.  As  to  my  contractor's  board- 
era,  i£ey  must  have  water,  indeed,  becauae 

*  I  do  not  recoQect  from  what  aoorce  I  took 
tbis  idea  oi  the  sum.  I  noy  vnderstand  it  to 
;have  been  no  more  than  ive  thpuiand  pounds. 


everybody  must  have  water ;  but  under  the 
provision  I  have  made  for  turning  the  opera- 
tions of  cleanliness  into  wtotions  of  course,  I 
should  apprehend  their  condition  might  still 
be  tolerable,  should  they,  have  no  other  run- 
ning stock  of  that  necessary  element  than 
what  fiiUs  to  the  share  of  better  men. 

When  the  ground  thus  dearly  wrung  from 
the  grasp  of  luxury  came  to  be  covered,  think 
what  another  source  of  expense  was  to  be 
opened,  when,  over  and  above  nine  hundred 
roomy  chambers  for  so  many  persons  to  Ue 
in,  three  other  different  classes  of  apartments 
were  to  be  provided,  to  I  know  not  what 
number  nor  extent,  for  them  to  work  in,  to 
pray  in,  and  to  suffer  in  I — four  operations,  the 
scenes  of  which  are,  upon  our  plan,  consoli- 
dated into  one. 

I  need  not  add  much  to  what  I  have  said 
in  a  former  letter,  about  the  tribe  of  subordi- 
nate establishments,  each  of  them  singly  an 
object  of  no  mean  expense,  wUch  it  seems 
to  have  been  in  contemplation  to  inclose 
within  the  fortress:  I  mean  the  mills,  the 
forges,  the  engines,  the  timber-yards,  and  the 
rope-walks.  The  seal  which  stamps  my  con- 
tract dispels,  as  if  it  were  a  talisman,  this 
great  town  in  nubibus;  and  two  or  three 
plain  round  houses  take  its  place.  Either  I 
am  much  mistaken,  or  a  sum  not  much  ex- 
ceeding what  was  paid  or  destined  for  the 
bare  ground  of  the  proposed  penitentiary- 
houses,  would  build  and  completely  fit  up 
those  round  houses,  besides  paying  for  the 
ground. 

To  this  account  of  the  dead  stock  is  to  be 
added,  if  I  may  say  it  without  offence,  that 
of  the  Hve  stodc  of  inspectors,  of  every  rank 
and  denomination :  I  mean  the  pyramid  of 
under-keepers,  and  task-masters,  and  store- 
keepers, and  governors,  and  committees  of 
ma^strates,  which  it  buUds  up,  all  to  be  paid 
up  and  salaried,  with  allowances  rising  in 
proportion  to  the  rise  of  dignity:  the  whole 
to  be  crowned  with  a  grand  triumvirate  of 
superintendents,  two  of  whom  were  to  have 
been  members  of  parliament,  men  of  high 
birth  and  quality,  whose  toilsome  dignity  a 
minister  would  hardly  have  affironted  by  the 
offer  of  salaries  much  inferior  to  what  are  to 
be  found  annexed  to  sinecures. 

I  will  not  say  much  of  the  *•  other  officers,** 
without  number,  which  I  see,  by  my  View 
of  the  Hard-lahour  Bill,  were  to  have  been 
added,  and  of  course  must  have  been  added, 
in  such  number  as  the  **  committees"  of 
your  *  *  *  *  to  whom  this  business  was  then 
committed,  or  at  any  rate  some  other  good 
judges  should  have  judged  **  necessary." 

Officers  and  governors,  eo  nomine,  my  con- 
tractor would  have  none :  and  any  superfluous 
clerk  or  over-looker,  who  might  be  found 
lurking  in  his  establishment,  he  would  have 
much  less  tenderness  for,  than  your  gardener 
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liM  f«r  tlie  vow-thistles  in  your  garden.  The 
gpestest  part  of  hU  science  comes  to  kim  in 
maxims  ^m  his  grand-mother;  and  amongst 
the  foremost  of  those  maxims  is  that  which 
-st^oiatiBes  as  an  mifirugal  practice^  Hie  keep- 
ing of  more  oats  than  will  catch  mioe. 

If^  under  all  tiiese  drcumstsnces,  the  peni- 
tentiary-houses should  have  heen  somewhat 
of  a  bugbear,  it  will  be  the  less  to  be  won- 
dered at,  when  one  considers  the  magnitude 
•of  the  scale  upon  which  th»  comfdicated 
experiment  was  going  to  be  made.  I  men- 
tioned in  round  numbers  nine  hundred  as  the 
number  of  convicts  whidi  was  going  to  be 
proiided  for;  but 888  was  the  exact  number 
mentioned  in  the  Inll.  Three  eights,  **  tints 
arranged,  a  terrible  showl**  &t  gnurtiag 
this  to  be  the  number  likely  to  require  pitK 
vision  of  some  kind  or  otb^,  it  surely  does 
not  follow  tiiat  all  that  reqidre  it  miMt  neces- 
sarily be  provided  for  in  this  manner,  or  in 
none.  If  the  eight  huidred  and  eighty  eight 
appear  so  formidable,  gentlemen  may  strike  off 
the  hundreds,  and  try  whether  the  ooimtry 
will  be  ruined  by  an  establidiment  inferior 
to  that  whidi  an  obscure  ex-countryman  of 
theirs  is  going  to  amuse  himself  with. 

What  I  have  all  along  been  taking  for 
granted  is,  that  it  is  the  mere  dread  of  extra- 
vagance that  has  driven  your  thrifty  nmrister 
jrom  the  penitentiary-house  plan — not  the 
love  of  transportation  that  has  tedueed  him 
irom  it.  The  mferiority  of  the  latter  mode 
of  punishment  in  point  of  exemplarity  and 
equality — in  short,  in  every  point  but  tiiat  of 
expense,  stands,  I  believe,  undisputed.  I  col- 
lected the  reasons  against  it,  that  were  in 
every  body's  mouth,  and  marked  them  down, 
with,  I  tlunk,  some  additions  (as  ]rou  may  or 
may  not  remember)  in  my  view  of  the  hard- 
labour  bill,  supplement  included.  I  have 
never  happened  to  hear  any  objections  made 
to  those  reasons ;  nor  have  I  heard  of  any 
charms,  other  than  those  of  antiquity  and 
comparative  frugality,  that  transportation  has 
to  recommend  it.  Supposing^  therefore,  what 
I  most  certainly  do  not  suppose,  that  my  con- 
tractor could  not  keep  his  people  at  home 
Bt  U$s  expense  than  it  would  take  to  send 
them  abroad,  yet  if  he  could  keep  them  at 
no  greater  expense,  I  should  presume  that 
even  this  would  be  reckoned  no  small  point 
gained,  and  that  even  this  very  moderate  suc- 
cess would  be  sufficient  to  put  an  end  to  to 
undesirable  a  brandi  of  navigation. 

Nor  does  any  preference  that  might  be 
given  to  the  transportation  plan,  supersede 
the  necessity  of  this  or  some  other  substitute 
to  it,  in  the  many  oases  to  which  it  cannot 
be  conceived  that  plan  lAiould  be  extended. 
Transportation  to  this  desert  for  seven  years — 
B  punishment  whidi  under  such  circumstances 
is  so  much  like  tnmsportation  for  life— is  not, 
I  toppoae,  to  be  inflicted  for  every  ptocadiUo. 


Vessels  will  not  be  sailing  every  weds  er 
fortnight  upon  this  four  or  five  or  six  months 
navigation:  harfly  much  ofteaer,  I  should 
suppose,  than  once  a  twelvemonth.  In  the 
meantime,  the  convictomust  be  somewhere: 
and  whether  they  are  likely  to  be  better  qua- 
lified for  colonization  by  loanging  in  nn  ordK 
nary  jail,  or  rotting  on  board  a  ballast  kidk, 
or  working  in  an  inspeetion-hoase,  mmf  •on; 
I  think,  be  left  for  any  one  to  judge. 


LETTER  XVL 

HOUSES  OF  COERBCnON. 

In  considering  my  brotoer's  inspection  plan 
as  applicable  to  the  purpose  of  estaUidunents 
designed  to  force  labour,  my  principal  theme 
hftB  hitherto  been  the  national  estoblidunent 
of  pemtentianf'lufuse9.  BIy  first  design,  how^ 
ever,  was  to  help  to  drive  the  nail  I  saw  a- 
going:  I  mean  the  iumm  of  correction^  which 
the  advertisement  informed  me  was  under 
consideration  for  your  *  *  *  *.  I  had  little 
notion,  at  the  outset,  of  attempting  any  such 
up-hiU  work  as  the  heaving  up  again  that 
huge  stone,  the  venkentkanf-hmue^  whidi  the 
builders  at  last  had  refused,  and  which,  after 
the  toiling  and  straining  of  so  many  years, 
had  tumbled  to  the  bottom.  But  the  greater 
object  grew  upon  me  as  I  wrote ;  and  what 
I  found  to  say  on  that  subject  I  grudged 
the  less,  as  thinking  it  mighi,  most  cMf  it,  be 
more  or  less  apfdioable  to  your  establishment. 
How  for,  and  in  whal  particular  respects,  it 
may  prove  so,  I  have  no  means  of  kiiowing: 
I  trouble  you  with  it  at  a  venture.  In  my 
last  I  proposed,  if  the  nation  were  poor  and 
fearfuC  a  penitentiary-house  upon  a  very  small 
scale — so  small,  if  such  caution  were  thought 
necessary,  as  not  to  contain  so  many  as  a 
hundred  prisoners.  But  however  poor  the  na- 
tion may  be,  the  •••••  of  ••••surely  is 
rich.  What  ^enshoiOdhmder  your  ••••• 
firom  standing  forth  and  setting  the  nation  an 
example  ?  What  ihe  number  of  persons  you 
may  have  to  provide  for  in  this  way  is  sup- 
posed to  be,  I  have  no  means  of  knowing ; 
but  I  should  think  it  strange  if  it  did  not 
considerably  exceed  the  one  just  mentioned. 
What  it  is  you  will  risk  by  such  an  experi- 
ment, is  more  than  I  can  see.  As  for  as  the 
building  is  concerned,  it  is  a  question  whidi 
architects,  and  they  alone,  can  answer.  In 
the  meantime,  we  who  know  nothing  of  the 
matter,  can  find  no  reason,  all  things  con- 
sidered, why  a  building  upon  this  plan  should 
cost  more  than  upon  another.  But  setting 
aside  tiie  building,  every  other  difference  is 
on  the  profitable  side. 

The  precautions  against  escapes,  and  the 
restrainta  destined  to  answer  the  ends  of  pu- 
nishment, would  not,  I  suppose,  in  your  esta^ 
bliehnifnt  be  quite  so  stnct,  as, Jt  would  be 
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in  so  fitf  as  the  reBtramt  necessary  for  safc 
custody  has  the  effect  of  pmnshment,  thert 
can  be  as  Mttle  ground  for  sulQecting  them 
to  ioHtude;  unless  ¥^ere  that  drcumstaDee 
should  also  appear  necessary,  either  to  sirfe 
custody,  or  to  prevent  that  mental  infection, 
which  novices  in  the  arts  of  dishonesty,  and 
in  debauchery,  the  parent  of  dishonesty,  are 
ao  nmch  in  danger  of  contracting  from  the 
masters  of  those  arts.  In  this  view,  there- 
fore, the  portthVms  might  appear  to  some  an 
unnecessary  ingredient  in  the  composition  of 
the  building;  tibough  I  confess,  from  the  con- 
sideration just  alleged,  they  would  not  appear 
in  that  Hght  to  me.  Coramunicaition  must 
likewise  be  allowed  to  the  prisoners  with 
their  friends  and  legal  assistants,  for  the  pur- 
pose of  settling  their  affiurs,  and  concerting 
their  defence. 

As  forced  labour  b  punishment,  labour 
must  not  here  be  forced.  For  the  same  rea- 
son, and  becavse  the  privation  of  sndi  coow 
forts  of  any  kind  as  a  man's  drcumstancaa 
allow  him,  is  also  punidmient,  neither  should 
the  free  admissioo  of  such  comforts,  as  fer  as 
is  consistent  with  sobriety,  be  denied ;  nor, 
if  the  keeper  is  permitted  to  concern  himself 
in  any  part  of  the  trade,  should  he  be  per- 
mitted  to  make  a  greater  profit  than  would 
be  made  by  other  traders. 

But  amongst  persons  of  such  description, 
and  in  sudi  a  multitude,  there  will  always 
be  a  certain  number,  nor  that  probaUy  an  in- 
considerable one,  who  will  possess  no  meana 
of  subsistence  whatever  of  their  own.  These 
then  will,  in  so  fer,  come  under  a  predica- 
ment not  very  dissimilar  to  that  of  convicts 
in  a  penitentiary-bouse.  Whatever  works 
they  may  be  capable  of,  there  is  no  reason 
why  subsistence  should  be  given  to  them, 
any  more  than  to  persons  free  fitmi  suspicion 
and  at  large,  but  as  the  price  for  work,  sup- 
posing them  able  to  perform  it.  But  as  tlua 
ability  is  a  feet,  the  judgment  of  which  is  a 
matter  of  great  nicety,  too  much  it  may  be 
thought  by  fer  to  be  entrusted  to  such  hands, 
if  to  any,  some  allowance  must  therefore  be 
made  them  gratig,  and  that  at  least  as  good 
a  one  as  I  recommended  for  the  penitentiary- 
house.  In  order  to  supply  the  defects  of  this 
allowance,  the  point  then  will  be,  to  provide 
some  sort  of  work  for  such,  who  not  having 
trades  of  their  own  which  they  can  work  at, 
are  yet  willing  to  take  work,  if  they  can  get 
it.  If  to  find  sudi  work  might  be  difficult, 
even  in  a  house  of  correction,  on  account  of 
the  shortness  of  the  time  which  there  may 
be  for  learning  work,  for  the  same  reason  it 
should  be  stiU  more  difficult  in  a  prison  ap- 
propriated to  safe  custody  before  conviction, 
at  least  in  cases  where,  as  it  will  sometimes 
happen,  the  commitment  precedes  the  trial 
but  a  few  days.  If  on  the  ground  of  being 
particularly  likely  to  have  it  in  his  power  to 


r  tibey  should  be  in  an  estidiHsknenit 
designed  to  answer  the  purpose  of  a  peniten- 
iiary-lioiiae.  Bars,  boita,  and  gratingB,  would 
in  lliis  of  yoor's,  I  suppose,  be  rejected  j  and 
tlie  inexorable  nartition  watts  might  for  some 
porpoaes  be  thinned  away  to  boaids  ar  can- 
▼aaa,  and  for  others  thrown  out  altogether. 
With  yen,  the  gloomy  paradox  of  crowded 
aeiKtode  niigfat  be  exchanged,  perhaps,  for  the 
eheerfolnees  of  a  common  refectory.  The 
Sabbath  asight  be  a  Sabbath  there  as  dse- 
where.  In  the  penitentiary  inspection-house, 
the  prisoners  were  to  lie,  as  they  were  to  eat, 
to  work,  to  pray,  and  to  do  every  thing,  in 
their  cdls,  and  nowhere  else.  In  your  house 
of  correction,  where  they  should  lie,  or  how 
they  diould  Ue,  I  stay  not  to  inquire. 

It  ia  well,  however,  for  yon  •  ^  •  •  gentle- 
BMn,  that  yon  are  so  ridi;  for  in  point  of  firu- 
gsfity,  I  eoold  aot  venture  to  promise  you 
anything  like  the  success  that  I  would  to 
**  poor  old  England.**  Your  contractor's  jail- 
Iw^  if  yon  had  a  contractor,  would  be  per- 
petnally  upon  the  wing :  the  short  terms  you 
woidd  be  sending  them  to  him  fi>r,  would 
aeMom  admit  of  their  attaining  to  such  a  pro- 
ficiency, as  to  noake  a  profit  upon  any  branch 
of  industry.  In  general,  what  in  a  former 
letter  I  termed  the  pood  hands,  would  be  his 
t^aei,  if  not  his  whole  dependence;  and  that, 
I  doubt,  but  a  scanty  one. 

I  win  not  pester  you  with  fortber  niceties 
applicable  to  the  dLSerence  between  houses 
of  correction^  and  work-housesj  and  poor- 
houses^  if  any  there  should  be,  which  are  not 
work-houses ;  between  the  different  modes 
ci  trcatasent  that  may  he  due  to  what  are 
looked  upon  as  the  inferior  degrees  of  dts- 
Aancsty,  to  idleness  as  yet  untainted  with 
dishonesty,  and  to  blameless  indigence.  The 
law  hersdf  has  scarcely  eyes  for  these  mi- 
croscopic differences.  I  bow  down,  therefore, 
ior  the  present  at  least,  to  the  counsel  of  so 
many  sages,  and  shrink  from  the  crime  of 
wiser  than  the  law." 


LETTER  XVIL 
rmuoiffs  FOB  safe  custody  merblt. 

A  womo  or  two  respecting  the  condition  of 
offenders  before  eonviction:  or,  if  that  ex- 
pression should  appear  to  include  a  solecism, 
of  persons  accused,  who  either  for  want  of 
ball,  or  as  charged  with  offences  not  bailable, 
have  hitherto  been  made,  through  negligence 
or  necessitjf,  to  share  by  anticipation  so  much 
of  the  fete  of  convicts,  as  imprisonment  more 
or  leas  rigid  may  amount  to. 

To  persons  thus  circumstanced,  tiie  in- 
spection principle  would  apply,  as  fer  as  smfe 
emstodjf  was  concerned,  with  as  much  advan- 
tage as  to  convicts.  But  as  there  can  be  no 
ground  fior  pnaiahiBf  them  any  otherwise  than 
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provide  work,  the  coniracthig  keeper  of  a 
penitentiary-house  should  be  deemed  the  fit- 
test person  for  the  keeping  of  a  safe -custody 
/louse  (for  so  I  would  wish  to  call  it,  rather 
than  a  prison,)  in  other  respects  he  might 
be  thou^t  less  fit,  rather  than  more  so.  In 
a  penitentiary-house,  he  is  an  extortioner  by 
trade:  a  trade  he  must  wholly  learn,  every 
time  he  sets  his  foot  in  a  safe-custody  house, 
on  pain  of  such  punishment  as  unlicensed  ex- 
tortioners may  deserve.  But  it  by  no  means 
follows,  because  the  keeper  of  a  penitentiary- 
house  has  found  one,  or  perhaps  half-a-dozen 
sorts  of  work,  any  of  which  a  person  may 
make  himself  tolerably  master  of  in  the  course 
of  a  few  months,  that  he  should  be  in  posses- 
sion of  any  that  might  be  performed  without 
learning,  or  learnt  in  a  few  days.  If,  there- 
fore, for  firugality's  sake,  or  any  other  conve- 
nience, any  other  establishments  were  taken 
to  combine  with  that  of  a  safe-custody  house, 
a  house  of  correction  would  seem  better  suited 
to  such  a  purpose,  than  a  penitentiary-house. 
But  without  considering  it  as  matter  of  ne- 
cessity to  have  recourse  to  such  shifts,  the 
eligibility  of  which  might  depend  upon  local 
and  other  particular  considerations,  I  should 
hope  that  employments  would  not  be  want- 
ing, and  those  capable  of  affording  a  mode- 
rately good  subsistence,  for  which  a  man  of 
ordinary  fiiculties  would  be  as  well  qualified 
the  first  instant,  as  at  the  end  of  seven  years. 
I  could  almost  venture  to  mention  examples, 
but  that  the  reiEwons  so  often  given  stop  my 
pen. 


LETTER  XVIIL 

MANUVACTORIC8. 

After  so  much  as  has  been  said  on  the  appli- 
cation of  our  principle  to  the  business  of  ma- 
nufiu:tories,  considered  as  carried  on  by  forced 
labour,  you  will  think  a  very  few  words  more 
than  sufficient,  in  the  view  of  applying  it  to 
manufiictories  carried  on  upon  the  ordinary 
plan  of  freedom. 

The  centrality  of  the  preuding  person's 
situation  will  have  its  use  at  all  events ;  for 
the  purpose  of  direction  and  order  at  least, 
if  for  no  other.  The  concealment  of  his  per- 
son will  be  of  use,  in  as  far  as  controul  may 
be  judged  usefiiL  As  to  partitions,  whether 
they  would  be  more  serviceable  in  the  way 
of  preventing  distraction,  or  disserviceable  by 
impeding  communication,  will  depend  upon 
the  particular  nature  of  the  particular  manu- 
&cture.  In  some  manu&ctories  they  will 
have  a  further  use,  by  the  convenience  they 
may  afford  for  ranging  a  greater  number  of 
tools  than  could  otherwise  be  stowed  within 
the  workman's  reach.  In  nice  businesses, 
such  as  that  of  watch-making,  where  consi- 
derable damage  might  result  from  an  acci- 


dental jog  or  a  momentary  distraction,  auch 
partitions,  I  understand,  are  usuaL 

Whatever  be  the  manufiusture,  the  utility 
of  the  principle  is  obvious  and  inoontestible, 
in  all  cases  where  the  workmen  are  paid  ac- 
cording to  their  time.  Where  they  are  paid 
by  the  piece,  there  the  interest  which  the 
workman  has  in  the  value  of  his  work  super- 
sedes the  use  of  coercion,  and  of  every  ex- 
pedient calculated  to  give  force  to  it.  In  this 
case,  I  see  no  other  use  to  be  made  of  the 
inspection  principle,  than  in  as  fiu*  as  instruc- 
tion may  be  wanted,  or  in  the  view  of  pre- 
venting any  waste  or  other  damage,  which 
would  not  of  itself  come  home  to  the  work- 
man, in  the  way  of  diminishing  his  eanuDgs, 
or  in  any  other  shape. 

Were  a  manufiictory  of  any  kind  to  be 
established  upon  this  principle,  the  central 
lodge  would  probably  be  made  use  of  as  the 
compting-house :  and  if  more  branches  than 
one  were  carried  on  under  the  same  roof^  the 
accounts  belonging  to  each  branch  would  be 
kept  in  the  corresponding  parts  of  the  lodge. 
The  lodge  would  also  serve  as  a  sort  of  tens- 
porary  store-room,  into  which  the  tools  and 
matenals  would  be  brought  firom  the  work-, 
houses,  and  from  whence  they  would  be  de« 
livered  out  to  the  workmen  all  around,  aa 
well  as  finished  work  received,  as  occasion 
might  require. 


LETTER  XIX. 

MAD-HOU6E8. 

I  COKE  now  with  pleasure,  notwithstanding 
the  stidness  of  the  subject,  to  an  instance  in 
which  the  application  of  the  principle  will  be 
of  the  lenient  cast  altogether :  I  mean,  thai 
of  the  melancholy  abodes  appropriated  to  the 
reception  of  the  msane.  And  here,  perhaps, 
a  noble  lord  now  in  administration  might  find 
some  little  assistance  lent  to  the  humane  and 
salutary  r^ulations  for  which  we  are  chiefly 
indebted  to  his  care.* 

That  any  of  the  receptacles  at  present  sub- 
sisting should  be  pulled  down  only  to  make 
room  for  others  on  the  inspection  principle, 
is  neither  to  be  expected  nor  to  be  wished. 
But,  should  any  buildings  that  may  be  erected 
in  future  for  this  purpose  be  made  to  receive 
the  inspection  form,  the  object  of  such  insti- 
tutions could  scarce  £ul  of  receiving  some 
share  of  its  salutary  influence.  The  powers 
of  the  insane,  as  well  as  those  of  the  wicked, 
are  capable  of  being  directed  either  against 
their  fellow-creatures  or  against  themselves. 
If  in  the  latter  case  nothing  less  than  perpe- 
tual chams  should  be  availing,  yet  in  all  in- 
stances  where  only  the  former  danger  is  to  be 


*  liord  Sydn^ ;  who  in  the  House  of  Commona 
brought  in  the  bill  for  the  rmUtUm  of  mad* 
boiues,  which  aft^rwaids  pMMd  into  an  acu 
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apprehended,  separate  ceDs,  exposed,  as  in 
the  ease  of  prisons,  to  inspection,  would  ren- 
der the  use  of  chains  and  other  modes  of  cor- 
poral sufferance  as  unnecessary  in  this  case  as 
in  any«  And  with  regard  to  the  conduct  of 
the  keepers,  and  the  need  which  the  patienta 
hare  to  be  kept,  the  natural,  and  not  dia- 
commendable  jealousy  of  abuse  would,  in  this 
instance  as  in  the  former  ones,  find  a  much 
readier  satis&ction  than  it  could  anywhere 
at  present. 

But  without  thinking  of  erecting  mad- 
houses on  purpose,  if  we  ask  Mr.  Howard, 
be  will  teU  us,  if  I  do  not  misrecollect,  that 
there  are  few  prisons  or  work -houses  but 
what  are  applied  occasionally  to  this  use. 
Indeed,  a  receptacle  of  one  or  other  of  these 
descriptions  is  the  ready,  and,  I  believe,  the 
only  resource,  which  magistrates  find  vested 
in  theb  hands.  Hence  it  was,  he  so  often 
found  his  senses  assailed  with  that  strange 
and  unseemly  mixture  of  calamity  and  guilt 
—  lunatics  raving  and  felons  rioting  in  the 
same  room.  But  in  every  penal  inspection- 
house,  every  vacant  cell  would  afford  these 
afflicted  beings  an  apartment  exempt  from 
disturbance,  and  adapted  to  their  wants. 


LETTER  XX. 

HOSPITALS. 

Ip  iny  thing:  could  still  be  wanting  to  show 
how  fer  this  plan  is  fi>om  any  necessary  con- 
nexion with  severe  and  coercive  measures, 
there  cannot  be  a  stronger  consideration  than 
that  of  the  advantage  with  which  it  applies 
to  hospitals;  establishments  of  which  the  sole 
object  is  ^e  relief  of  the  afflicted,  whom 
their  own  entreaties  have  introduced.  Tena^ 
cious  as  ever  of  the  principle  of  ommpresencet 
I  take  it  for  granted  that  the  whole  tribe  of 
medical  curators — the  surgeon,  the  apothe-' 
earyf  the  auifrcm,  to  whom  I  could  wish  to  add 
even  the  phustcian,  could  the  establishment 
be  but  sufficient  to  make  it  worth  his  while, 
find  in  the  inspection-lodge  and  what  apart- 
ments might  be  added  above  it,  their  constant 
re«dence.  Here  the  physician  and  the  apo- 
thecary might  know  with  certainty  that  the 
prescription  which  the  one  had  ordered  and 
the  other  made  up,  had  been  administered  at 
the  exact  time  and  in  the  exact  manner  in 
which  it  was  ordered  to  be  administered. 
Here  the  surgeon  would  be  sure  that  bis  in- 
-  structions  and  directions  bad  been  followed 
in  all  points  by  his  pupils  and  assistants. 
ftat  the  feculty,  in  all  its  branches,  might 
with  the  least  trouble  possible  watch  as  much 
as  they  diose  to  watch,  of  the  progress  of  the 
disease,  and  the  influence  of  the  remedy. 
CoDiphdnts  fitm  the  sick  might  be  received 
the  instant  the  cause  of  the  complaint,  rcsl 
«r  inaginary,  oecurred;  though,  as  miseon- 
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duct  would  be  followed  by  instant  reprehen^ 
sion,  such  complaints  must  be  proportionablv 
rare. 

The  separation  of  the  cells  might  be  in 
part,  continued  either  for  comfort  or  for  de- 
cency. Curtains,  instead  of  grating,  would 
give  the  patients,  when  they  thought  fit,  the 
option  of  being  seen.  Partitions  of  greater 
solidity  and  extent  might  divide  the  fiU)ric 
into  different  wards,  confining  infection,  ad- 
apting themselves  to  the  varieties  of  disease, 
and  affording,  upon  occasion,  diversities  of 
temperature. 

In  hot  weather,  to  save  the  room  from 
being  heated,  and  the  patients  from  being 
incommoded  by  the  sun,  shades  or  awnings 
might  secure  the  windows  towards  the  south. 

I  do  not  mean  to  entertain  you  here  with 
a  system  of  phytic,  or  a  treatise  upon  airs. 
But  a  word  or  two  on  this  subject  you  must 
permit  me.  Would  the  ceilings  of  the  cell 
be  high  enough?  Is  the  plan  of  construction 
sufficiently  fiivourable  to  ventilation?  I  have 
not  the  good  fortune  to  have  read  a  book 
published  not  long  ago  on  the  subject  of  hos- 
pitals, by  our  countrjrman  Mr.  Aikin,  though 
I  remember  seeing  some  account  of  it  in  a 
review.  But  I  cannot  help  begging  of  you 
to  recommend  to  the  notice  of  your  medical 
fi'iends,  the  perusal  of  Dr.  De  Maret*s  paper, 
in  the  Memoirs  of  the  Academy  of  Dijon  for 
the  year  1782.  If  either  his  fects  or  his  rea* 
soning  are  to  be  trusted,  not  only  no  loftiness 
of  cc^g  is  sufficient  to  ensure  to  such  a 
building  a  purity  of  air,  but  it  may  appear 
questionable  whether  such  an  effect  be  upon 
the  whole  promoted  by  that  circumstance.* 

His  great  anxiety  seems  to  be,  that  at  some 
known  period  or  periods  of  the  day,  the  whole 
mass  of  air  may  undergo  at  once  a  total  change, 
not  trusting  to  partial  and  precarious  evacua- 
tions by  opening  here  and  there  a  window; 
still  lets  to  any  height  or  other  amplitude  of 
room — a  circumstance  which  of  itself  tends 
to  render  them  still  more  partial  and  pre- 
carious. Proscribing  all  rectilinear  walls  and 
flat  ceilings  forming  angles  at  the  junctions, 
he  recommends  accordingly  for  the  inside  of 
his  building,  the  form  of  a  long  oval,  curved 
in  every  direction  except  that  of  the  floor, 
placing  a  door  at  each  end.  By  throwing 
open  these  doors,  he  seems  to  make  it  pretty 
apparent,  that  the  smallest  draught  iinll  be 
sufficient  to  effect  an  entire  change  in  the 
whole  stock  of  air;  since  at  which  ever  end 
a  current  of  air  happens  first  to  enter,  it  will 
carry  all  before  it  till  it  gets  to  the  other. 


*  To  an  hospital  lately  built  at  Lyons,  a  vast 
dome  had  been  given  in  this  view.  It  had  been 
cxpectfd  that  the  foul  air  should  be  found  at  top, 
while  that  near  the  floor  should  have  been  sweet 
and  wholesome.  On  the  contrary,  substances 
which  turned  putrid  at  the  bottom  in  a  single  day, 
remahied  sweet  above  at  the  end  of  five&ys. 
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Opemng  tvudowi,  or  other  aperttuKt»  dis- 
pMed  in  any  other  part  <^  the  room»  woidd 
tend  rather  to  disturb  and  counteract  the 
current,  than  to  promote  it. 

From  the  same  reasoning  it  will  follow, 
that  the  circular  form  demanded  as  the  best 
«f  all  by  the  inspeotioa  principle,  must,  in  a 
?iew  to  Yentiktion,  have  in  a  considerable  de- 
gree the  advantage  over  reetUineers  and  even, 
were  the  difierence  sufficiently  material^  the 
inspection  principle  nnght  be  applied  to  his 
oval  with  little  or  no  dindvantage.  The  form 
of  the  inspection  lodge  might  in  this  case  fol- 
low that  of  the  containing;  building;  and  that 
central  part,  so  for  from  obstructing  the  ven- 
tilation, would  rather,  as  it  should  seem,  as- 
sist it,  increasing  the  force  of  the  current  by 
the  oompresaure. 

It  should  seem  also,  that  to  a  circular 
building,  the  central  lodge  would  thus  give 
the  same  aptitude  to  ventilation,  which  the 
Doctor's  oval  form  possesses  of  itself. 

To  save  his  patients  from  catching  cold 
while  the  current  is  passing  throu^  the  room, 
the  Doctor  allows  to  each  a  short  screen,  like 
the  head  of  a  cradle,  to  be  rested  on  the  bed. 

Here  the  use  of  the  tin  tpeaking'tubes  would 
be  seen  again,  in  the  means  they  would  aflbrd 
to  the  patient,  though  he  were  equal  to  no 
more  than  a  whisper,  of  conveying  to  the 
lodge  the  most  immediate  notice  of  his  wants, 
and  receiving  answers  in  a  tone  equally  un- 
productive of  disturbance. 

Something  I  could  have  wiAed  to  say  on 
the  important  difierence  between  the  general 
and  comparatively  inunaterial  impurity  re- 
sulting merdy  from  the  phlogi$tonj  and  the 
various  particular  impurities  constituted  by 
the  various  products  of  putrefaction,  or  by  the 
difierent  matters  of  the  various  coniagitm^ 
Against  these  very  difierent  dangers,  the  mode 
and  measure  of  precaution  might  admit  of  no 
small  difierence.  But  liiis  belongs  not  ne- 
cessarily to  the  subject,  and  you  would  not 
thank  me,  any  more  than  gentlemen  of  the 
foculty  who  imderstand  it  better  than  I,  or 
gentlemen  at  large  who  would  not  wish  to 
understand  it. 

An  hospital  built  and  conducted  upon  a 
plan  of  this  kind,  of  the  success  of  which 
everybody  might  be  an  observer,  accessible 
to  the  patients'  friends,  who,  without  incoo»- 
moding  or  being  incommoded,  might  see  the 
whole  economy  of  it  carried  on  under  their 
eye,  would  lose,  it  is  to  be  hoped,  a  great 
part  of  those  repelling  terrors,  which  deprive 
of  the  benefit  of  such  institutions  many  ob- 
jects whom  prejudice,  in  league  with  poverty, 
either  debars  altogether  from  relief,  or  drives 
to  seek  it  in  much  less  eligible  shapes.  Who 
knows  but  that  the  certainty  of  a  medical  at- 
tendance, not  occasional,  short-lived,  or  even 
precarious,  as  at  present,  but  constant  and 
uninterrupted,  might  not  render  such  a  situa- 


tion preferable  even  to  home,  in  the  eyes  of 
many  persons  who  could  a^Mtl  to  pay  for  k? 
and  that  the  erection  of  a  building  of  tlaa 
kind  mig^  turn  to  account  in  the  hands  of 
some  enterprising  practitioner? 

A  prisou,  as  I  observed  in  a  former  letter, 
includes  an  hospitaL  In  prisons  on  this  eon-' 
struction,  every  cell  may  receive  the  proper- 
ties of  an  hospital,  without  undergoing  aa/ 
dumge.  The  whole  prison  would  be  perhaps 
a  better  hospital  than  any  building  known 
hitherto  by  that  name.  Yet  should  it  be 
thought  of  use,  a  few  cells  might  be  ap|Mro- 
priated  to  that  purpose;  and  perhaps  it  mmy 
be  thought  advisable  that  some  cases  of  in- 
fection should  be  thrown  out,  and  lodged 
under  another  roo£ 

But  if  infection  in  general  nnut  be  seat  to 
be  cured  elsewhere,  there  is  ao  spot  m  whicb 
infection  originating  in  negligence  can,  either 
in  the  rise  or  Mprwd  of  it,  meet  witfi  sudi 
obstades  aa  here.  In  what  other  instance  as 
in  this,  will  you  see  the  interests  of  the  go- 
vernor and  the  governed  in  this  importaat 
particular,  so  perfectly  confounded  and  made 
one? — those  of  the  keeper  with  those  of  the 
prisoners — ^those  of  the  medical  curator  wkh 
those  of  the  patients?  Clean  or  unclean,  safe 
or  unsafe,  he  runs  the  chance  that  they  do: 
if  he  lets  them  poison  themselves,  he  lets 
them  poison  him.  Encompassed  on  all  sides 
by  a  multitude  of  persons,  whose  good  or  bad 
condition  depends  upon  himself^  he  stands  as 
a  hostage  in  his  own  hands  for  the  salubrity 
of  the  whole. 
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Atteb  applying  the  inspection  principle  first 
to  prisons,  and  through  mad-houses  bringing 
it  down  to  hospitals,  will  the  parental  feel- 
ings endure  my  applying  it  at  last  to  schools  ? 
Will  the  observation  of  its  efficacy  in  pr^ 
venting  the  irregular  application  of  unidae 
hardship  even  to  the  ginlty,  be  suflUdent  to 
dispel  the  apprehension  of  its  tendency  to 
introduce  tyranny  into  the  abodes  of  inno- 
cence and  youth  ? 

Applied  to  these,  you  will  find  it  capable 
of  two  very  distinguishable  degrees  of  exten- 
sion :  —  It  may  be  confined  to  the  hours  of 
study ;  or  it  may  be  made  to  fill  the  whole 
circle  of  time,  including  the  hours  of  repose, 
and  refreshment,  and  recreation. 

To  the  first  of  these  applications  the  most 
captious  timidity,  I  think,  could  hardly  fency 
an  objection :  concerning  the  hours  of  study, 
there  can,  I  think,  be  but  one  wish,  that  they 
should  be  employed  in  study.  It  is  scarce 
necessary  to  observe  that  gratings,  bars,  and 
bdts,  and  every  drcumstanee  from  which  an 
inqtectioa-house  can  derive  a  terrific  cfaaiafr. 
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tor,  liav«  Bothiag  to  do  here.  AU  plaj,  all 
duKttoring — in  short,  all  distraction  of  eTery 
kind,  is  effectually  banished  by  the  central 
and  covered  situation  of  the  master,  seconded 
by  partitioiis  or  screens  between  the  scholars, 
as  slight  as  yoa  please.  The  different  met^ 
aures  and  casts  of  talent,  by  tins  means  ren- 
dered, perhaps  for  the  first  time,  distinctly 
diacemible,  will  indicate  the  different  degrees 
of  attention  and  modes  of  culture  most  suit- 
able to  each  particular  disposition ;  and  incur- 
able and  irreproadiable  dulnesa  or  imbecility 
will  no  longer  be  punished  for  the  sins  of 
idkneas  or  obstinacy.  That  species  of  fraud 
at  Westminster  called  eribbimg,  a  vice  thought 
hitherto  congenial  to  sdiools^  will  never  creep 
IB  here.  That  system  of  premature  corrup- 
tion, in  whidi  idleness  is  screened  by  opulence, 
and  the  honour  due  to  talents  or  industry  is 
let  out  fiir  hire,  will  be  completely  done  away ; 
and  a  nobleman  may  stand  as  good  a  chance 
^  knowing  something  as  a  common  man. 

Nor,  in  point  of  present  enjoyment,  will 
tiie  uAcllan  be  losers  by  the  change.  Those 
ankings  of  the  heart  at  the  thoughts  of  a  task 
undone,  those  galling  struggles  between  the 
passion  for  pUy  and  the  ^ir  of  pumshment, 
would  there  be  unknown.  During  the  hours 
of  business,  habit,  no  longer  broken  in  upon 
by  accident,  would  strip  the  master's  presence 
of  its  terrors,  without  depriving  it  of  its  use. 
And  the  time  allotted  for  study  being  £uth- 
foUy  and  rigidly  appropriated  to  that  service, 
the  less  of  it  would  serve. 

The  separate  spaces  allotted  for  this  pur- 
pose would  not  in  other  respects  be  thrown 
away.  A  bed,  a  bureau,  and  a  chair,  must  be 
had  at  any  rate ;  so  that  the  only  extraordi- 
nary expense  in  building  would  be  for  the 
partUiomg,  for  which  a  very  slight  thickness 
would  suffice.  The  youth  of  ei&er  sex  might 
by  this  means  sleep,  as  well  as  study,  under 
iaapection,  and  alone — a  circumstance  of  no 
mean  importance  in  many  a  parent's  eye. 

In  the  Royal  Military  School  at  Paris,  the 
bed-chambers  (if  my  brother's  memory  does 
not  deceive  him)  form  two  ranges  on  the  two 
sdes  of  a  long  room ;  the  inhiU»itants  being 
separated  from  one  another  bv  partUioHs,  but 
exposed  alike  to  the  view  of  a  roaster  at  his 
walks,  by  a  kind  of  a  grated  window  in  euh 
door.  This  |dan  of  construction  struck  him, 
he  tells  me,  a  good  deal,  as  be  walked  over 
that  establishnient  (about  a  dozen  years  ago, 
was  it  not  ?)  with  you ;  and  possibly  in  that 
walk  the  foundation  was  laid  for  his  Inspec- 
tion-House. If  he  there  borrowed  his  idea, 
I  hope  he  has  not  repaid  it  without  interest. 
Ton  will  confess  some  difference,  in  point  of 
fiuility,  betwixt  a  state  of  incessant  walking 
and  a  state  of  rest ;  and  in  point  of  complete- 
acss  <^  inflection,  hetween  visiting  two  or 
three  hundred  persons  one  after  anoUier,  and 
^themat  onee. 


In  stating  what  this  principle  will  do  in 
promoting  the  progress  of  instruction  in  every 
line,  a  word  or  two  will  be  thought  sufficient 
to  state  what  it  will  not  do.  It  does  give 
every  degree  of  effiqwy  which  can  be  given 
to  the  influence  of  punishment  and  restraint. 
But  it  does  nothing  towards  correcting  the 
oppressive  influence  of  punishment  and  re- 
straint, by  the  enlivening  and  invigorating 
influence  of  reward.  That  noblest  and  bright- 
est engiub  of  discipline  can  by  no  other  means 
be  put  to  constant  use  in  schools,  than  by  the 
practice  which  at  Westminster,  you  know, 
goes  by  the  name  of  challenging — an  institu- 
tion which,  paying  merit  in  its  fittest  and 
moat  inexhaustible  coin,  and  even  uniting  in 
one  impulse  the  opposite  powers  of  reward 
and  punishment,  holds  out  dishonour  for  every 
attention  a  boy  omits,  and  honour  for  every 
exertion  he  can  bestow. 

With  regard  to  the  extending  the  range  of 
inspection  over  every  moment  odf  a  boy's  time, 
the  sentiments  of  mankind  might  not  be  al- 
together so  unanimous.  The  notion,  indeed, 
of  most  parents  is,  I  believe,  that  diildren 
cannot  be  too  much  under  the  master's  eye ; 
and'  if  man  were  a  consistent  animal,  none 
who  entertain  that  notion  but  should  be 
fonder  of  the  principle  the  fiirther  they  saw 
it  pursued.  But  as  consistency  is  of  all  hu* 
man  qualities  the  most  rare,  it  need  not  at  all 
surprise  us,  if,  of  those  who  in  the  present 
state  of  things  are  most  anxious  on  the  head 
of  the  noaster's  omnipresence,  many  were  to 
fly  back  and  change  their  note,  when  they 
saw  that  point  screwed  up  at  once  to  a  pitch 
of  perfection  so  much  beyond  whatever  they 
could  have  been  accustomed  to  conceive. 

Some  there  are,  at  any  rate,  who,  before 
they  came  into  so  novel  a  scheme,  would  have 
many  scruples  to  get  over.  Doubts  would 
be  started  —  Whetiier  it  would  be  advisable 
to  apply  such  constant  and  unremitting  pres- 
sure to  the  tender  mind,  and  to  give  such 
herculean  and  includible  strength  to  the  gripe 
of  power  ? — whether  persons,  of  the  cast  of 
character  and  extent  of  ideas  that  may  be 
expected  to  be  found  in  the  common  run  of 
schoolmasters,  are  likdy  to  be  fit  receptacles 
for  an  authority  so  mudi  exceeding  anything 
that  has  been  hitherto  signified  by  despotic  f 
~  whether  the  ta-attention  of  the  master  may 
not  be  as  necessary  to  the  present  comfort  of 
his  pmpilf  in  some  respects,  as  the  attention 
of  the  one  may  be  to  the  fiOwre  welfare  of 
the  other,  in  other  respects? — whether  the 
irretrievable  check  given  to  the  free  develop- 
ment of  the  intellectual  part  of  his  frame  by 
this  unintermitted  pressure,  may  not  be  pro- 
ductive of  an  imbecility  similar  to  that  which 
would  be  produced  by  constant  and  long- 
continued  bandages  on  the  corporeal  part?— 
whether  what  is  thus  acquired  in  regularity 
may  not  be  hwt  in  eniiygf  ^^whether  that 
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not  less  instructive,  though  less  heeded,  course 
of  discipline,  which  in  the  struggles  of  pas- 
sion against  passion,  and  of  reason  against 
reason,  is  administered  by  the  children  to  one 
another  and  to  themselves,  and  in  which  the 
conflicts  and  competitions  that  are  to  form 
the  business  of  maturity  are  rehearsed  in  mi- 
niature ;  whether  I  say,  this  moral  aifd  most 
important  branch  of  instruction  iw>uld  not  by 
these  means  be  sacrificed  to  the  rudiments, 
and  those  seldom  the  most  useful,  of  the  in- 
tellectual ? — whether  the  defects,  with  which 
private  education  has  been  charged  in  its  com- 
parison with  public,  would  not  here  be  car- 
ried to  the  extreme? — and  whether,  in  being 
made  a  little  better  acquainted  with  the  world 
of  abstraction  than  they  might  have  been 
otherwise,  the  youth  thus  pent  up  may  not 
have  been  kept  more  than  proportionably  ig- 
norant of  the  world  of  realities  into  whidi 
they  are  about  ito  launch  ? — whether  the  li- 
beral spirit  and  energy  of  a  free  citizen  would 
not  be  exchanged  for  the  mechanical  discipline 
of  a  soldier,  or  the  austerity  of  a  monk  ?  — 
and  whether  the  result  of  this  high- wrought 
contrivance  might  not  be  constructing  a  set 
of  machines  under  the  similitude  of  men  f 

To  give  a  satis&ctory  answer  to  all  these 
Queries,  which  are  mighty  fine,  but  do  not  any 
of  them  come  home  to  the  point,  it  would  be 
necessary  to  recur  at  once  to  the  end  of  edu- 
cation. Would  happiness  be  most  likely  to 
be  increased  or  diminished  by  this  discipline? 
— Call  them  soldiers,  call  them  monks,  call 
them  machines :  so  they  were  but  happy  ones, 
I  should  not  care.  Wars  and  storms  are  best 
to  read  of,  but  peace  and  calms  are  better  to 
enjoy.  Don't  be  frightened  now,  my  dear 
•••••,  and  think  that  I  am  going  to  enter- 
tun  you  with  a  course  of  moral  philosophy,  or 
even  with  a  system  of  education.  Happiness 
is  a  very  pretty  thing  to  feel,  but  very  dry  to 
talk  about ;  so  you  may  unknit  your  brow,  for 
I  shall  say  no  more  about  the  matter.  One 
thing  only  I  will  add,  which  is,  that  whoever 
sets  up  an  inspection-school  upon  the  tiptop 
of  the  principle,  had  need  to  be  very  sure  of 
the  master;  for  the  boy's  body  is  not  more 
the  child  of  his  father's,  than  his  mind  will 
be  of  the  master's  mind  ;  with  no  other  dif- 
ference than  what  there  is  between  command 
on  one  side  and  subjection  on  the  other. 

Some  of  these  fine  queries  which  I  have 
been  treating  you  with,  and  finer  still,  Rous- 
seau would  have  entertained  us  with ;  nor  do 
I  imagine  he  would  have  put  his  EnUUus  into 
an  inspection-house ;  but  I  think  he  would 
have  been  glad  of  such  a  school  for  his  So- 
phia. 

Addison,  the  grave  and  moral  Addison,  in 
his  Spectator  or  his  Tatlert  I  forget  which, 
suggests  a  contrivance  for  trying  virginity  by 
means  of  Uons,  You  may  there  find  many 
^enrioui  disquiaitioiis  oopcenung  the  measures 


and  degrees  of  that  species  of  purity ;  M. 
which  you  will  be  better  pleased  to  have 
from  that  grave  author  than  fit>m  roe.  But, 
without  plunging  into  any  such  discussions, 
the  highest  degree  possible,  whatsoever  that 
may  be,  is  no  more  than  anybody  might  make 
sure  of,  only  by  transferring  oimsels  at  as 
early  an  age  as  may  be  thought  sufficient,  into 
a  strict  inspection-schooL  Addison's  sdieme 
was  not  only  a  penal  but  a  bloody  one  :  and 
what  havoc  it  might  have  made  in  the  popu- 
lation of  the  country,  I  tremble  but  to  think 
of.  Give  thanks,  then,  to  Diana  and  the  eleven 
thousand  virgins,  and  to  whatever  powers 
preside  over  virginity  in  either  calendar,  for 
so  happy  a  discovery  as  this  of  your  fiiend's. 
There  you  saw  blood  and  uncertainty :  here 
you  see  certainty  without  blood.  What  ad- 
vantage might  be  made  by  setting  up  a  board- 
ing-school for  young  ladies  upon  this  plan, 
and  with  what  eagerness  gentlemen  who  are 
curious  in  such  matters  would  crowd  to  sudt 
a  school  to  choose  themselves  wives,  is  too 
obvious  to  insist  on.  The  only  inconvenience 
I  can  think  of  is,  that  if  the  institution  were 
to  become  general,  Mrs.  Ch.  H.  and  other  gen- 
tlewomen of  her  calling,  would  be  obliged 
either  to  give  up  house-keeping,  or  take  up 
with  low  wenches  or  married  ladies. 

Dr.  Brown  the  estimator  wovld  have  been 
stark  mad  for  an  inspection-school  upon  the 
very  extremity  of  the  principle,  provided  al- 
ways he  were  to  have  been  head-master,  and 
then  he  would  have  had  no  other  schools  but 
those.  His  antagonist.  Dr.  Priestly,  would, 
I  imagine,  be  altogether  as  averse  to  it,  un- 
less, perhaps,  for  experiment's  sake,  upon  a 
small  scale,  iust  enough  to  furnish  an  appen- 
dix to  Hartley  upon  Man. 

You  have  a  controversy,  I  find,  in  England, 
about  Sunday-schools.  Schools  upon  the  ex- 
tremity of  the  inspection-principle  would,  I 
am  apt  to  think,  find  more  advocates  among 
the  patrons  than  among  the  oppugners  of  that 
measure. 

We  are  told,  somewhere  or  other,  of  a 
King  of  Egypt  (PMmmihcAi»,  I  think,  is  his 
name)  who  thinking  to  re-discover  the  lost 
original  of  language,  contrived  to  breed  up 
two  children  in  a  sequestered  spot,  secluded, 
from  the  hour  of  their  birth,  frcm  all  con- 
verse with  the  rest  of  humankind.  No  great 
matters  were,  I  believe,  collected  from  this 
experiment.  An  inspection-house,  to  which 
a  set  of  children  had  been  consigned  from 
their  birth,  might  afford  experiments  enough 
that  would  be  rather  more  interesting.  What 
say  you  to  a  foundling-hospital  upon  this 
principle  ?  Would  •  •  •  •  »s  manes  give  you 
leave  to  let  your  present  school  and  build  an- 
other  upon  this  ground  ?  If  I  do  not  misre- 
coUect,  your  brethren  in  that  trust  have  gone 
so  fitf  as  to  make  a  point,  where  it  can  be 
eflfeeted,  of  taking  the  children  out  of  the 
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hands  of  their  (Mreiito  as  much  as  possible, 
and  even,  if  possible,  altogether.  If  you  have 
gone  thus  fitf,  you  have  passed  the  Rubicon ; 
you  may  even  dap  them  up  in  an  inspection- 
iiouse,  and  Uien  you  make  of  them  what  you 
please.  You  need  never  grudge  the  parents 
41  peep  behind  the  curtain  in  the  master's  lodge. 
There,  as  often  As  they  had  a  mind,  they 
might  see  their  children  thriving  and  learning, 
if  that  would  satisfy  them,  without  inter- 
rupting bunness  or  counteracting  discipline, 
improving  upon  Psammitichus's  experiment, 
you  might  keep  up  a  sixteen  or  eighteen  years 
reparation  between  the  male  and  female  part 
joi  your  young  subjects ;  and  at  the  end  of  that 
period  see  what  Uie  language  of  love  would 
be,  when  Father  Frances  Ganders  were 
turned  into  Father  FraHCU*9  Creene. 

I  know  who  would  have  been  delighted  to 
cet  up  an  inspection-school,  if  it  were  only 
for  the  experiment's  sake,  and  that  is  Helve- 
dus:  at  least,  if  he  had  been  steady  to  his 
principles,  which  he  was  said  to  be :  for  by 
that  contrivance,  and  by  that  alone,  he  might 
have  been  enabled  to  give  an  experimental 
proof  of  the  truth  of  his  position  (supposing 
it  to  be  true)  that  anybody  may  be  taught 
aojrthing,  one  person  as  well  as  another.  It 
would  have  been  his  fieuilt,  if  what  he  requires 
«s  a  condition,  viz.  that  the  subjects  of  the 
experiment  be  placed  in  circumstances  exactly 
similar,  were  not  fulfilled. 

A  rare  field  for  discovery  in  mett^hysta : 
«  science  which,  now  for  Uie  first  time,  may 
be  put  to  the  test  of  experiment,  hke  any 
other.  Books,  conversation,  sensible  objects, 
everyUiing,  might  be  aiven.  The  gen^ogy 
of  c«ch  observable  idea  might  be  traced 
through  all  its  degrees  witii  the  utmost  nicety : 
the  parent  stocks  being  all  known  and  num- 
bered. Party  men,  controversialists  of  every 
description,  and  all  other  such  epicures,  whose 
BMNith  waters  at  the  mammon  of  power,  might 
here  give  themselves  a  rich  treat,  adapted  to 
their  several  tastes,  unembittered  by  contra^ 
diction.  Two  and  two  might  here  be  less 
than  four,  or  the  mo<m  might  be  made  of 
^reen  dieese ;  if  any  pious  founder,  who  were 
rich  enough,  chose  to  have  her  of  that  mate- 
TiaL  Surrounded  by  a  circle  of  pupils,  obse- 
quious beyond  anytliing  as  yet  known  under 
tiio  name  of  obsequiousness,  their  happiness 
might  in  such  a  mansion  be  complete,  if  any 
moderate  number  of  adherents  could  content 
them ;  which  unhappily  is  not  the  case.  At 
the  end  of  some  twenty  or  five-and-twenty 
years,  introduce  the  scholars  of  the  different 
schools  to  one  another  (observing  first  to  tie 
their  hands  behind  them)  and  you  will  see 
good  sport ;  though  perhaps  you  may  think 
there  is  enough  of  that  kind  of  sport  already. 
But  if  you  throw  out  this  hint  to  anybody, 
you  will  take  care,  as  fiu-  as  sects  and  reli- 
gions are  concerned,  not  to  mention  names ; 
Vol.  IV. 


for  of  these,  bow  few  are  there  but  would  be 
ready  to  pull  us  to  pieces,  if  they  saw  their 
rivals  set  down  upon  the  same  line,  as  candi- 
dates for  the  same  advantage  ?  And  this  is 
what  we  should  get  by  our  impartiality.  -^ 
You  may,  however,  venture  to  hint,  that  the 
money  which  is  now  laid  out  for  propagating 
controversy,  by  founding  sermons  and  lec- 
tures, might  be  laid  out  with  greater  certainty 
of  advantage  in  the  founding  controversial  in- 
spectionschools.  The  preachers  must  be  sad 
bunglers,  indeed,  if  they  had  not  there  as 
many  adherents  as  auditors;  which  is  not 
always  the  case  in  the  world  at  large.  As  to 
flagellation,  and  other  such  ceremonies,  which 
more  through  custom  than  necessity  are  used 
by  way  of  punishment  in  schools,  but  which 
under  some  institutions  form  the  routine  of 
life,  I  need  not  take  up  your  time  in  show- 
ing how  much  the  punctuality  of  those  trans- 
actions might,  in  the  latter  case,  be  improved 
by  the  inspection  principle.  These  monastic 
accomplishments  have  not  been  in  &shion  in 
our  country  for  some  ages: — therefore  it 
would  be  lost  labour  to  recommend  the  prin- 
ciple in  that  view.  Neither  are  they  a  whit 
more  so  where  I  write ;  so  that  I  should  get 
as  little  thanks  for  my  pains,  were  I  to  make 
such  a  proposal  here.  On  the  contrary,  we 
are  dissolving  monasteries  as  you  would  lumps 
of  sugar.  A  lump,  for  instance,  we  got  the 
other  day  at  Kieff,  enough  to  feed  a  brace  of 
regimentis,  besides  pickings  for  other  people. 
But  if  in  my  return  to  England,  or  at  any 
other  time,  I  should  happen  to  go  by  the 
monastery  of  La  Drappe,  or  any  other  where 
they  are  in  earnest  about  such  business,  it 
would  be  cruelty  to  deny  them  the  assistance 
it  might  be  made  to  receive  fi*om  the  inspec- 
tion prinriple.  Flinching  would  then  be  as 
impracticable  in  a  monastery,  as  cribbing  in 
a  school.  Old  scores  might  thus  be  rubbed 
out  with  as  much  regularity  as  could  be  de- 
sired ;  nor  would  the  pride  of  Toboso  have 
been  solonga-disenchanting,  could  her  £ht^A< 
have  put  his  coward  Squire  into  an  inspec- 
tion-house. 

Neither  do  I  mean  to  give  any  instructions  to 
the  Turks  for  applying  the  inspection  princi- 
ple to  their  seraglios :  no,  not  though  I  were 
to  go  through  Constantinople  again  twenty 
times,  notwithstanding  the  great  saving  it 
would  make  in  the  article  of  eunuchs,  of 
whom  one  trusty  one  in  the  inspecrion-lodge 
would  be  as  good  as  half  a  hundred.  The 
price  of  that  kind  of  cattle  could  not  fail  of 
fidling  at  least  ten  per  cent.,  and  the  insur- 
ance upon  marital  honour  at  least  as  much, 
upon  the  bare  hint  given  of  such  an  esta- 
blishment in  any  of  the  Constantinople  papers. 
But  the  mobbing  I  got  at  Shoomlo,  only  for 
taking  a  peep  at  the  town  from  a  thing  they 
call  a  minaret  (like  our  monument)  in  pur- 
suance of  invitation,  has  cancelled  any  claims 
£ 
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they  might  have  had  upon  me  for  the  dmner 
they  fjKve  me  at  the  divan,  had  it  been  better 
than  It  "was. 

If  the  idea  of  some  of  theie  applicstioiis 
fhould  have  brought  a  smile  upon  your  coun- 
tenance, it  wont  hurt  you,  my  dear  •••• ;  nor 
should  it  hurt  the  principle.  Your  candour 
will  prevent  you  firom  condemning  a  great 
and  new  invented  instrument  of  government, 
because  some  of  the  purposes  to  whidi  it 
is  possible  to  apply  it  may  appear  useless, 
or  trifling,  or  misdiievous,  or  ri^cukms.  Its 
great  excellence  consists  in  the  great  strength 
it  is  capable  of  giving  to  any  institution  it 
may  be  thought  proper  to  apply  it  to.  If  any 
perverse  applications  should  ever  be  made  oi 
it,  they  will  lie  in  this  case  as  in  others,  at 
the  doors  of  those  who  make  them.  Knives, 
however  sharp,  are  very  useful  things,  and,  for 
most  purposes,  the  sharper  the  more  usefuL 
I  have  no  fear,  therefore,  of  your  wishing  to 
forbid  the  use  of  them,  because  t^ey  have 
been  sometimes  employed  by  sdiool-bo3rs  to 
raite  the  devil  wiUi,  or  by  assassins  to  cut 
throats  with. 

I  hope  no  critic  of  more  learning  than  can- 
dour will  do  an  inspection-house  so  much 
injustice  as  to  compare  it  to  Diomfsius*  ear, 
Tlie  object  of  that  contrivance  was,  to  know 
what  prisoners  said  without  their  suspecting 
any  such  thing.  The  object  <^  the  inspec- 
tion principle  is  directly  ihe  reverse :  it  is  to 
make  them  not  only  nupect,  but  be  assured, 
that  whatever  they  do  is  known,  even  though 
that  should  not  be  the  case.  Detection  is  the 
object  of  the  first:  prevention,  that  of  the 
latter.  In  the  former  case  the  ruling  person 
is  a  spy;  in  the  latter  he  is  a  monitor.  The 
object  of  the  first  was  to  pry  into  the  secret 
recesses  of  the  heart ;  the  latter,  confining 
its  attention  to  overt  acts,  leaves  thoughts 
and  fimdes  to  their  proper  ordinary,  the  court 
above. 

When  I  consider  the  extensive  variety  of 
purposes  to  whidi  this  principle  may  be  ap- 
plied, and  the  certain  efficacy  whidi,  as  nr 
as  I  can  trust  my  own  conceptions,  it  pro- 
mises to  them  aU,  my  wonder  is,  not  only 
that  this  plan  should  never  have  hiUiertobeen 
put  in  practice,  but  how  any  other  should 
ever  have  been  thought  o£ 

In  so  many  edifices,  as,  from  the  time  of 
Uie  conquest  to  the  present,  have  been  built 
for  the  express  purpose  of  safe  custody,  does 
it  sound  natural  that,  instead  of  placmg  the 


prisoners  undier  tiie  inspectkm  of  their  kee|K 
ers,  the  one  dass  should  have  been  lodged 
at  one  end,  perhaps,  of  a  vast  building,  vad 
the  other  at  another  end? — as  if  the  olijeet 
of  the  establishment  were,  that  those  iHi» 
wished  to  escape  might  carry  on  their  schemea 
in  concert,  and  at  leisure.  I  should  suppose 
the  inspection  principle  must  long  ago  have 
occurred  to  the  ingemous,  and  beoi  rejected 
by  the  judicious,  could  I,  af)«r  all  my  efibrts, 
conceive  a  reason  for  the  rejection.  The  cur^ 
cular  form,  notwithstanding  its  taking  de- 
monstrably less  materials  than  any  other, 
may,  for  aught  I  know,  on  its  first  ooostmo- 
tion,  be  more  expensive  than  one  of  equal  di* 
mensions  in  any  of  the  ordinary  forms.  But 
this  objection,  which  has  no  other  source  tkan 
the  loose  and  random  surmise  of  one  who  has 
had  no  experience  in  building,  can  never  have 
held  good  in  comparison  with  all  the  other 
prisons  that  we  have,  if  in  truth  it  hcdds 
good  in  comparison  with  any.  Witness  the 
massy  piles  of  Newgate,  of  which  the  enor- 
mous, and  upon  the  common  plans  by  no 
means  unnecessary  expense,  has  been  laid  oat 
in  t^e  purchase  of  a  degree  of  security,  not 
equal  to  that  which  the  circular  fbrm  would 
have  given  to  the  slightest  building  that 
could  be  made  to  hold  together.  In  short, 
as  often  as  I  indulge  mysdf  in  the  liberty  of 
fincying  that  my  own  notions  on  Has  head 
may  prove  conformable  to  other  peo|de*a,  I 
think  of  the  dd  story  of  Colwnbus  aid  his 

I  have  BOW  set  this  m  of  ours  on  its  end : 
^whether  it  will  stand  fi»t,  and  bear  the 
shodES  of  discussion,  remains  to  be  dedded 
by  experience.  I  think  you  will  not  find  it 
stale;  but  its  fi^eshness  is  a  drcumstanoe^ 
that  may  not  give  it  an  equal  rdidi  to  every 
palate. 

What  would  you  say,  if  by  the  gradual 
adoption  and  diversified  application  of  thit 
sin^  prindple,  yon  should  see  a  new  scene 
of  things  spread  itself  over  the  fitce  of  dvi- 
lised  sode^? — morals  reformed,  health  pre> 
served,  industry  invigorated,  instruction  dif> 
fused,  public  burthens  hgfatened,  economy 
seated  as  it  were  upon  a  rock,  the  gordiaa 
knot  of  the  poor-laws  not  cut  but  untied  — 
all  by  a  simple  idea  in  ardiitecture?* 

lam,  Ite. 


*  This  plan  happened  not  to  come  in  time  fiv 
the  particular  puipose  it  was  designed  foe  ^ 
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SECTION  L 

nOICIPAI.  FAKTICULAmS. 

Pripcipsl  Pteticalmi  either  settled  or  altered, 
tmee  tkefiret  kaety  design^  a§  described  in 
Letter  U,  eutd  imperfectly  represented  in 
Bate  L    See  Plate  ILf 

I.  Amrin^R  Well,  or  yacancy,  all  the  way 
mi,  crowned  by  an  uninterrupted  opening 
»fy4iffht,  instead  of  stories  of  intermediate 
•ninilar  aiea  to  every  two  stories  of  cells. 

2.  CeOs  enlarged  in  depth,  "by  throwing 
itto  them  the  space  occupied  in  the  first 
dcnga  1^  the  ptitracted  partitions^  and  by 
gififlgto  the  upper  row  in  each  pair  the  same 
depth  as  to  the  under  row. 

S.  CeUs^  two  laid  into  one. 

4.  CeUi  mnmher  of  stories^  six  instead  of 
frur. 

5.  Ckapelt  a  regular  one,  now  inserted  in 
the  centre:  partly  instead  of  the  small  cen- 
tral irea;  partly  at  the  expense  of  the  several 
itories  of  tnapeetion-lodge. 

tt.  Instead  of  three  similar  stories  of  inspec- 
tim4odge,  in  the  two  upper  stories  annular 
vssfectiom^gaUeries^  hacked  by  the  diapel-gal- 
lenes,  in  the  lowest  story  annular  inspection- 
fdZa|;  indosing  a  circular  inspector's  lodge, 

7.  No  cupola^  a  part  inserted  in  the  first 
hasty  sketch,  rather  by  way  of  finish,  than 
with  a  view  to  any  special  use. 

8.  The  deadpart,  viz.  that  part  of  the  dr- 
coit  in  wUeh  tnere  are  no  cells,  here  occu- 
Pfing5.24ths  of  the  circuit  instead  of  2-48ths, 
i  e.  I.24th :  in  height  five  stories  out  of  six, 
instead  of  two  out  of  four,  and  covered  by  a 
prsfocting/hmt.  — N,  B,  This  dead  part,  de- 
pea£ng  m  point  of  magnitude  and  disposition 
so  madb  upon  local  and  other  individual  data^ 


^  Originally  printed  in  1791. 

f  For  an  explaBadon  of  the.  drcumstanoes 
mw  to  which  die  Plates  are  omitted  in  the 
ftftisB  of  179U  oee  the  Note,  p.  171.  The  editor 
•«  bMQ  wialilt  10  oblsin  a  aq>y  of  them. 


could  not  well  be  settled  in  all  its  parts,  and 
accordingly  is  not  represented  in  the  draught. 

9.  Communications,  now  partly  altered, 
partly  fixed:  particularly  the  only  thorough 
passage,  termed  the  diametrical  passage,  now 
cut  through  a  sunk  story,  and  at  its  exit 
joined  by  a  covered  wag,  projected  downwards 
from  the  lowermost  Inspection-gallery,  and 
terminating  in  a  central  look-out  for  the  in- 
spection of  the  yards. 

10.  The  form  polygonal  (a  double  duode- 
cagon,  or  polygon  of  24  sides)  instead  of 
circular. 

11.  Diameter According  to  the  {present 

draught  120  feet  (exclusive  of  the  projecting 
firont,)  instead  of  100  feet,  the  diameter 
thought  of  in  the  original  imperfect  sketch, 
with  a  view  to  local  circumstances.} 

12.  Materials, — Iron  much  employed,  and 
used  for  the  cell-galleries,  for  staircases,  lor 
doors,  and  even  for  pillars,  chiefly  hoUow, 
instead  of  brick,  stone,  or  wood. — Plaister 
proposed  for  the  cell  floors. 

13.  Mode  of  supplying  the  building  with 
water:  chiefly  by  an  annular  cistern,  running 
round  the  top  of  the  building,  imder  the  roo^ 
immediately  within  the  wall. 

14.  Mode  of  warming  th^  building :  by 
streams  of  fresh  air,  heated  in  the  new  way 
by  passing  through  the  inside  of  vessels,  to 
which  fire  is  applied  on  the  outside;  instead 
of  stagnant  air,  heated  by  its  contiguity  to 
hollow  receptacles  to  whidi  fire  is  applied  on 
the  inside,  as  in  Uie  ordinary  German  stoves 
and  hot-house  flues. 

15.  Outlets  or  external  area,  settled  in  sub^ 
ordination  to  the  inspection  principle:  the 
covered  way  a  stmi-diameter  of  the  area,  ter- 


X  Twenty  feet,  the  addition  made  to  the  dia- 
meter, multiplied  by  three,  gives  60,  the  addition 
to  the  drcumferenoe :  thu  divided  hy  24,  the 
number  of  the  cells,  gives  2|,  the  addition  made 
to  eadi  cell  at  the  outside  of  the  wall;  i,e,sx 
the  extreme  drcnmferance,  vonnd  which  the  po- 
lygon Is  droumscribed* 


Digitized  by 


Google 


PANOPTICON,  POSTSCRIPT,  PART  I. 


[Sect.  IL 


minating  in  a  central  look-out,  instead  of  en- 
compassing the  area,  and  being  attached  to 
the  surrounding  wall. 

16.  ^;>proacA  and  surrounding  fences,  now 
first  settled,  and  that  too  in  strict  subordi- 
nation to  the  same  principle. 

N.  B The  degree  of  anxiety  displayed 

in  the  plan  of  exterior  fortification  there  ex- 
hibited, had  a  more  particuliir  view  to  the 
state  of  thii^  in  Ireluid  than  in  England. 

With  relation  to  most  of  these  points  fur- 
ther elucidation  will  be  necessary ;  and  with 
regard  to  several  of  them,  something  in  the 
way  of  justification  will  be  expected:  such 
will  be  the  business  of  the  ensuing  pages. 


SECTION  II. 

GENERAL  VIEW  OF  THE  WHOLE  EDIFICE. 

In  a  General  View  of  the  whole  Building, 
according  to  its  present  form,  three  very 
different,  though  connected  masses,  may  be 
distinguished, 

1.  The  projecting  front,  a  rectangular  mass, 
which,  being  designed  to  go  towards  fur- 
nishing habitation  for  the  officers  of  the  esta- 
blishment, has  little  to  distinguish  it  from  a 
common  dwelling-house. 

2.  The  cellular  part,  including,  as  well  thai 
part  of  the  circuit  which  is  actually  disposed 
of  in  cells,  as  the  dead  part,  whidi,  for  the 
sake  of  stability,  it  is  thought  necessary  to 
lay  out  in  the  cellular  form,  although,  for 
want  of  light,  as  being  covered  by  the  front, 
it  would  not  be  conveniently  applicable  to 
the  same  use. 

3.  The  inspection-tower,  comprehending  on 
one  story  the  lowermost  inspection-gallery, 
with  the  inclosed  inspector's  lodge;  in  an- 
other, the  middlemost  inspection-gallery,  in 
which  is  inclosed  the  lowermost  chapel-gal- 
lery, and  within  that  again  the  area  of  the 
chapel  ;*  on  a  third,  the  uppermost  chapel- 
gallery. 

The  cellular  mass,  together  with  the  in- 
spection-tower inclosed  within  it,  compose 
the  characteristic  part  of  the  building;  the 
projecting  front  forms  an  accidental  and  in- 
essential appendage. 

The  whole  of  the  characteristic  part  may 
be  conceived  as  composed  of  two  towers,  one 
within  the  other,  with  the  annular  weU  be- 
tMreen  them.f 

•  *  The  area  of  the  chapel  cannot,  perhaps,  in 
strictness  be  said  to  form  part  of  the  same  story 
with  the  lowermost  chapel-ffallery.  The  floor 
being  several  feet  below  the  level  of  that  of  the 
gallery,  may  be  looked  upon  as  forming  in  that 
part  a  story  by  itself.  But  this  want  of  exact 
coincidence  is  no  more  than  what  occurs  fre- 
quendv  in  common  houses. 

*f  By  analogy,  the  insppction-tower  might  be 
termed  the  medullary  part :  the  cellular  part, 
the  cortical. 


A  particularity  that  will  require  to  be  con- 
stantly kept  in  mind  is,  that  in  the  two  po- 
lygono-cylindrical  masses,  the  circuroscribiiig 
and  the  inscribed,  not  only  the  numbers  of 
the  stories  do  not  agree,  the  latter  having 
but  half  the  number  of  the  former,  but  that 
no  one  story  in  the  interior  part  coincides  in 
point  of  level  with  any  one  story  of  rtie 
exterior  that  surrounds  it.  This  want  of 
coincidence  is  not  an  accidental,  but  a  cha- 
racteristic, and  almost  essential  circumstance : 
since  it  is  by  being  placed  about  midway  be- 
tween the  floor  and  the  ceiling  of  the  lower- 
most of  each  pair  of  cells,  that  one  floor  in 
each  story  of  the  inspection-tower  aflbrds  a 
perfect  view  of  two  stories  in  the  cellular 
part. 

Principal  Dimensions  of  the  Polygonal  Part, 
comprehending  the  Cellular  Part,  with  the 
included  Inspection-Tower,  being  the  whole 
of  what  is  represented  in  Plate  II, 

WIDTHS. 

Semidiameter  of  the  area  of  the  chapel, 

including  the  central  aperture,  15 

Width  of  a. chapel-gallery,     ....    I2t 
Width  of  an  inspection-gallery,!        .        5 
Width  of  the  annular  area  in  the  same 

story,  and  well  over  it,    ...     .      7§ 
Width  of  the  grated  annular  passage, 
encompassing  the  annular  area  on  ^e 
sunk  story,  being  the  same  width  as 
that  of  the  cell-^dleries  above,    .    .    4 
Depth  of  a  cell  within-side,      *    .    «      14^ 
Thickness  of  the  wall,     ,    .    .    ,     .     5 

Total,    .    •    62 
Add  the  other  semidiameter,        .     .       62 

Total  diameter,     ,       124 

Under  the  Floor  of  the  Chapel 
Semidiameter  of  the  inspector's  lodge, 
thickness  of  the  wall  included,     .     .    27 


X  In  some  of  the  impressions  of  the  diangfat, 
by  mistake  9  feet  only. 

II  In  some  of  the  unpressions  of  the  draught, 
the  lowermost  of  these  galleries  has  3  feet  or 
addition  given  to  it,  at  the  expense  of  the  in- 
cluded lodge ;  this  addition  it  is  nowpropoaed  to 
take  away,  for  die  reasons  given  in  Sect.  & 

§  In  some  of  the  impressions  of  die  dnugfat, 
by  mistake  11  feet 

%  In  some  of  the  impressions  of  the  drausbt, 
by  mistake  13  feet  only.  Of  the  four  addi- 
tional feet  thus  given  to  the  mtermediate  well, 
one  was  at  the  expense  of  the  cells,  the  three 
others  at  die  expense  of  the  chapel-galleries.  It 
is  now,  however,  proposed  to  ailow  it  one  foot, 
at  the  expensie  ot  those  galleries,  making  at  the 
diameter  eight  feetinstrnd  of  seven:  exclusive 
of  the  four,  which,  to  the  purpose  of  ventilation, 
may  be  considered  as  little  diflferent  from  so 
much  void  space^  being  so  imperfecdy  occopied 
by  the  cell-galleries,  constructed  of  open  work 
like  balconies. 
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GENERAL  VIEW— ANNULAR  WELL. 


Brought  oveY,        27 
Width  of  the  inspeotioii-gaUery,    .    «        5 


Add  the  other  senddiaineter. 


32 
82 


8    0 
1    0 


Diameter  of  the  building  at  the  outer  dr- 
comfiM^nce  of  the  inspector's  gallery 
in  that  story, 64 

Which  is  the  same  as  in  the  other  stories.  = 

CeUular  Part  alone, 

HEIGHTS. 

From  the  floor  of  the  sunk  story  to  the 
floor  of  the  lowest  cell  level  with 
the  ground,  including  the  thickness 
of  the  floor, 7    6 

From  the  floor  to  the  crown  of 
the  arch  in  eadi  cell. 

Thickness  of  the  arch  at  the 
crown,    ..... 

Height  of  the  first  floor  of  ceUs 
mm  the  ground,  induding  the 
tiiickness  of  the  floor  above, 

of  the  second  floor, 

of  the  third  floor, 

— of  the  fourth  floor, 

of  the  fifth  floor,    . 

of  the  sixth  floor,     .    . 

From  the  crown  of  the  arch  on  ' 
the  outside  to  the  lowest  part 
of  the  slanting  roof  within 
the  walls, 3    0 

From  thence  to  the  level  of  that 
part  of  the  roof  where  the  an- 
nular sky-light  begins,  5    0 

From  thence  to  the  level  at 
whidi  the  sky-light  termi- 
nates,     5    6 

Thi<^ness  of  the  roof  in  that 

P»t, 10 

14    6 


9 
18 
27 
86 
45 


54    0 


TotaldepthoftheumularweU,  76    0  76    0 
Height  of  the  building  firom  the 
ground  in  the  cellular  part,  69    6 

JnapeetUm  Tower  aUme, 

HEIGHTS. 

From  iSke  intermediate  area  to  a  level 
with  the  floor  of  the  lowermost  story 
ofcdls, 7    6 

Thence  to  the  floor  of  the  inspection- 
giJlery, .4a 

From  the  floor  of  the  inspection-gal- 
lery to  the  roof  of  ditto,  induding 
the  thickness  of  the  floor  and  roof,    8    0 

Void  space  between  the  lowermost 
and  the  middlemost  inspection-gal- 
leries,     10    3 

Height  of  the  middlemost  inspection 
gallery,  including  the  thickness  of 
the  floor  and  roof, 7    6 

Void  space  between  the  middlemost 


Brought  over, 
inspection-gallery  and  the  upper- 
most,     

Height  of  the  uppermost  inspection- 
gallery  in  front,  induding  the  thick- 
ness of  the  floor  and  roof^    .     .     . 

Void  space  between  the  uppermost  in- 
speciaon-gallery  and  the  uppermost 
part  of  the  roof  where  the  annular 
sky-light  terminates,  exdusive  of 
the  thickness  of  the  roo^      .     .     20 

Thickness  of  the  roo^ 1 


69 
37    3 


10    3 


7    6 


Height  from  the  floor  of  the  sunk  story 
and  annular  well  as  before,     .    .    76    0 

Jiupector*8  Lodge  alone. 

WIDTHS. 

From  the  centre  to  the  circumference  of 
the  central  apertures  in  the  floor  and 
theceiUng,* 6 

Of  the  annidar  space  between  that  and 
the  partition  dividing  the  lodge  from 
the  surrounding  gidlery,  being  the 
space  underneath  a  duipel  gdlery, 
added  to  that  underneath  the  chapel 
area, 21 

Total  semidiameter  of  the  inspector's 

lodge, t27 

Add  the  other  semidiameter,    ...       27 

Total  diameter, 54 


SECTION  IIL 

ANNULAR    WELL. 

Anmuiar  WeU,  ingtead  of  Stories  ^f  Inter- 
mediate Anmuar  Area, 

How  to  give  to  the  inspectors  access  to  the 
prisoners  in  their  cells  ?  In  the  first  design, 
stories  of  intermediate  area,  serving  as  pass- 
ages, were  allotted  to  this  purpose :  in  num- 
ber agreeing  with  the  stories  of  inspection- 
lodge  :  in  pcdnt  of  level,  coindding,  as  was 
necessary,  with  the  lowest  story  of  ^ch  pair 
of  cells.  Apertures,  cut  here  and  there 
through  the  uppermost  oS  these  stories  of 
passages,  were  to  give  light  and  air  to  those 
below. 


*  The  diameter  here  given  to  these  apertur'v 
is  the  same  as  that  given  to  the  opening  sKy-light 
over  them :  but  diey  admit  of  extension,  as  mt 
demand  for  light  or  any  other  cuniideration  may 
require. 

\  In  some  of  the  imprenions  of  the  draught 
but  21 :  the  diflTeraice,  6  feet,  being  owing,  half 
of  it,  to  the  three  feet  of  addition  given  by  mis- 
take to  the  annular  well,  at  the  expense  of  the 
induded  inspection-tower ;  the  other  half,  to  the 
addition  (now  proposed  to  be  taken  back)  given 
within  that  tower  to  the  inspection-gallery  in  this 
story,  at  the  expense  of  the  include  lodge. 
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For  wliat  purpoee  these  passigei?  For 
oommtinication,  and  no  other.  But  liie  more 
I  considered,  the  more  plainly  I  perceived, 
that  for  uninterrupted  oornmnmcation  there 
would  he  no  use.  The  first  sucoedaneum 
that  presented  itself  was  a  multitude  of  ^- 
tji^  staircases  of  open  iron- work :  at  last  I 
satined  myself  that  two  flights  of  staircases, 
firom  top  to  bottom,  for  the  prisoners,  and 
short  passages  joining  them  fix)m  the  several 
stories  of  the  inspection-part,  would  answer 
every  purpose.*  Out  went  accordingly  the 
stories  of  intermediate  area.  Space  took  the 
place  of  matter,  from  the  bottom  <^  the 
building  to  the  top:  and  tlms  a  well  was 
formed  all  the  way  up,  crowned  by  an  unin- 
terrupted sky-Mght,  as  broad,  and  opening  in 
as  many  places,  as  possible. 

Airiness,  lightsomeness,  economy*  and  in- 
creased security,  are  the  evident  results  of 
this  simple  alteration :  above  all  things,  airi- 
ness, the  want  of  which  it  might  not  by  any 
other  means  have  been  very  easy  to  remove. 
This  vacuity  does  service  in  a  thousand 
shapes:  a  ditch  in  fortification,  it  is  a  chim- 
ney, and  mudi  more  than  a  chimney,  in  ven* 
Illation.  In  this  point  of  view,  the  distance 
between  the  particular  ceiling  and  the  gene- 
ral sky-light  is  so  much  added  to  the  height 
of  ceiling  in  each  cell:  so  that  instead  of  6 
cells,  each  8  feet  high  and  no  more,  we  have 
in  fact,  6  odls,  one  of  66  feet,  another  of  57, 
a  third  of  48,  a  fourth  of  39,  a  fifth  of  30, 
and  Uie  lowest  not  less  than  21  feet. 

Communication,  impeded  in  as  fiir  as  it  is 
dangerous,  is,  instead  of  being  retarded,  ac- 
celerated, where  it  is  of  use.  To  the  inspec- 
tor, in  his  gallery,  a  smgle  pok  answers,  as 
we  shall  see,  the  purpose  of  many  staircases: 
b^  this  simple  implement,  without  quitting 
his  station,  he  gives  the  prisoners  egress 
firom,  and  regress  into,  their  cells.  Machines, 
matOTials  of  work,  and  provisions,  find  a  di- 
rect passage  by  help  of  a  erane,  without  the 
tedious  drcotty  of  a  staircase :  whence  less 
width  of  staircase  may  auflSce.  The  posts 
at  which,  were  iron  gratings  of  no  avail,  it 
would  be  possible  for  a  desperate  prisoner  to 
attack  an  inspector  in  his  castle,  are  reduced 
to  three  narrow  passages  on  each  side :  and 
these,  too,  crossed  and  guarded  by  doors  of 
open-work,  exposing  the  enemy*  while  they 
keep  him  at  a  distance.f  Of  all  this  more 
particularly  in  its  place.  A  short  hint  of  the 
several  advantages  could  not  well  be  omit- 
ted in  speaking  of  the  part  to  which  they 
are  due. 

Add  to  these  another,  nor  that  an  incon- 
siderable one,  in  point  of  extent  and  fiujlity 
of  inspection :  for  though  there  are  but  two 
stories  of  cells,  of  which  an  eye  situated  in  a 


*  See  below,  Communications. 
t  This  refers  to  the  construction  of  the  dead 
part  of  the  circuit ;  of  which,  a  little  fuidier  on. 


^tory  of  the  itttpeeting  tower  can  reach  every 
part  alike,  yet  in  addiwm  to  tins  perfect  vlfw 
partial  views  are  thus  opened,  firom  which 
the  management  may  derive,  as  we  shall  see, 
very  material  assbtance. 

What  degree  of  support  the  inspector  oi 
each  story  dP  inspeotkm-^alkry  4eriv«B  frani 
the  view  thus  acquired  by  las  ooQeagvea  in 
the  two  other  stories,  may  be  seen  by  the 
lines  described  for  ihat  purpoee  in  tiie  oeOs. 
They  are  drawn  as  if  firom  an  eye  stationed 
in  the  back  part  of  the  several  inspectioii- 
galleries.  The  figures  1,  2,  3,  mark  the 
stories  of  inspectiosW'gallery  fiom  whidi  tkcy 
are  respectivdy  drawn.  When  two  ef  these 
lines  proceed  ham  the  same  cell,  the  letter  # 
denotes  that  one  of  them,  which  was  dnwii 
firom  the  height  of  the  eye  of  a  middle  sired 
man  when  sitting,  and  stooping  to  read  or 
write — say  three  feet  six  inches ;  the  letter 
tr,  that  drawn  firom  the  eye  of  the  same  aaa 
standing  umipht—^  five  feet  five  iariiee. 

From  tnis  particuaritv  in  pobt  of  cois- 
structibn,  the  following  oiwertadous  may  be 
deduced  with  a  view  to  mciM^eaiSRf ; — 

1.  There  is  no  ceU  of  whidi  some  part  ie 
not  visible  from  every  story  in  the  inspectieB- 
tower :  and  in  the  lowermost  story,  not  oo^ 
firom  the  inspection-grilcfy,  bet  even  imm 
the  included  mspector's  lodge. 

2.  The  part  thus  visiUe  is  oonsiderahle 
enough,  in  point  of  room,  to  receive,  and 
expose  perfectly  to  view,  a  greater  nember 
of  prisoners  thiui  it  can  ever  be  proposed  to 
lodge  in  the  same  celL 

3.  No  prisoner  can  ever  make  any  sMcmpt 
upon  the  grating  that  forms  the  inteiidr 
boundary  of  his  cell,  without  being  ftisiUe 
to  every  one  of  the  three  stations  in  the 
inspection-part 

4.  During  meal-times  and  at  churdi^times, 
by  stationing  the  prisoners  dose  to  the  gra- 
ting, two  out  of  three  inspectors  may  be 
spared. 

5.  The  cell-galleries  are,  e^ery  one  of 
them,  perfectly  commanded  hy  evoy  statioa 
in  the  inspection-part. 

6.  An  attempt  can  scandy.  If  at  aD,  be 
made  on  a  window  in  the  third  story  of 
cells,  without  being  visible,  ntit  only  te  its 
proper  stoiy  (viz.  tibe  2d)  of  the  inspectkni- 
part,  but  likewise  to  the  first;  nor  epon  a 
window  in  the  4th  story  of  «dh,  withoirt 
being  visible  not  only  to  its  proper  story 
(viz.  the  2d)  of  the  mspection-part,  b«t 
Ukewise  to  the  3d.  Those  of  the  4th  story 
at  least,  a&  well  as  the  two  diove  k,  are 
suffidently  i^uarded  by  tlieir  height;  npoQ 
the  suppositioR  that  the  odls  aflhrd  no  ropes, 
nor  materials  of  whidi  ropes  -could  he  mide 
in  the  compass  of  a  night,  by  peneas  ez« 
posed  constantly  to  the  eye  of «  ps<»eHing 
watchman. 

7.  To  give  to  an  inspector  at  any  time  the 
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PROTKACTED  PARTITIONa^  CELLS. 


•MMe  eomnaiid  over  the  cell  of  another  io- 
Rector  as  over  hit  owb,  there  needs  hut  an 
order,  dnwbg  a  line  of  limitation  in  the 
cells  IB  qnestion,  and  confining  the  inhaln- 
tants  wiuin  that  line.  So  long  as  e  prisoner 
keeps  within  it  he  eontinuesTiidble;  and  the 
infant  he  ceases  to  be  so^  his  yerj  invisibi- 
U^  is  «  mark  to  sote  him  bj* 


SECTION  IV. 

FBOTBACTBD  PABTITIONS  OMITTBD. 

I^rotracted  PartUions  omitted;  or  rather, 
taken  hUo  the  CeJU, 

In  the  original  design*  the  protriketed  parti- 
lions  had  two  uses:  I.  To  cut  off  all  view 
of  distant  cells;  2.  To  cut  off  converse  with 
the  eeDs  contiguous  on  each  side.  In  securing 
this  eflRBct,  a  large  quantity  of  brick-work, 
sad  an  annular  space  of  8  or  4  feet  all  round, 
were  expended. 

Upon  maturer  consideration,  it  appeared 
that  the  same  effsct  might  be  ecpially  secured 
by  sUgfater  and  cheaper  means;  and  the 
^aee  thus  sacrificed  Plotted  to  some  other 
Bore  necessary  purpose.  Views  of  the  oppo- 
site ssadcirele  may  be  intercepted  by  sheets 
of  canvass  filling  up  the  intervals  left  by  the 
stories  of  the  inspection-gallery,* — ^view  and 
converse,  as  between  cells  contiguous  or 
nd(iaeeflt,  by  barriers  of  the  slightest  n»- 
tve  bterposed  within  the  ceUs ;  such  as  a 
netting  of  wire  for  example,  or  even  of  pack- 
thread. The  object  is  rather  to  mark  the 
line,  than  to  oppose  a  physical  obstacle  to  the 
vidatioB  of  it.  If  transgression  be  rendered 
impracticable  without  discovery,  it  is  sufll^ 
cioitt  since  it  is  not  here  and  there  an 
instance  that  can  produce  any  material  mis- 
efale(  or  to  the  delinquent  any  £;ratification 
capable  of  paying  for  the  danger.  .  By  this 
irii^  and  flexible  barrier,  no  room  need  be 
oonswned.  As  well  at  top  as  at  bottom,  it 
wiH  give  place  to  formtnre ;  such  as  a  shelf, 
or  the  foot  of  a  loom,  a  bedstead,  or  a  table; 
and  npon  ordtf  giren,  it  may  be  removed  at 


WVenl 


I  the  protracted  partitions  were  con- 
trived, it  was  with  n  view  to  the  assumed 
mwisitT  of  absolute  soHtude:  that  pUm 
Mng,  for  reasons  given  below,  now  relin- 
^nished,  neither  this  czpedieDt,  nor  those 
1  to  be  sobstitated  to  it  in  the 
I  Intention,  am  any  longer  of  the  same 

:  ^bm  interosplien  of  view  can  be  consi- 
<ered  as  an  otjeel  entitled  to  much  atten- 
tion, it  can  only  be  as  between  the  different 


*  MfJdng  the  cireidt  nmnd  the  area  of  the 
chapd,  ana  omittiog  the  dead  part,  it  will  be 
fonnd  that  three  pieces,  each  tn  length  about 
Ttfoet,  and  in  width,  two  aboot  ft  feet  each,  and 
the  Ihiid  about  8|  feet,  will  suflke. 
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Of  the  provision  made  for  that  pur- 
pose, a  foil  account  will  be  found  below. 


SECTION  V. 

CSLL8,  DOUBLE  IMSTBAD  OF  SINOLB. 

The  change  is  not  a  trifling  one.  It  will 
not  lightly  be  acceded  to :  the  expediency  of 
it  will  be  expected  to  be  folly  and  sati^MS- 
torily  made  out  It  shall  be  so :  by  reason, 
by  authority,  and  by  practice.  In  the  letters, 
I  assumed  solitude  as  a  fundamental  prin- 
ciple. I  then  copied,  and  I  copied  from  recol- 
lection. I  had  no  books.  I  have  since  read 
a  little:  I  have  thought  more. 

Not  that  the  Panopticon  system  has  any 
interest  in  the  change.  You  may  apply  it, 
indecNd,  to  mitigated  seclusion,  but  so  you 
may,  with  equal  fodlity,  to  absolute  Solitude. 
Applied  to  the  degree  of  mitigated  seclusion 
here  proposed,  it  clears  the  punishment  of  its 
inconveniences,  and  gives  it  the  advantages 
that  have  been  looked  for  fi-om  solitude: 
applied  to  solitude,  it  enables  you  to  screw 
up  the  punishment  to  a  degree  of  barbarous 
perfection  never  yet  given  to  it  in  any  Eng- 
lish prison,  and  scarcely  to  be  given  to  it  by 
any  other  means. 

Double  cells  suppose  two  prisoners  at  least 
in  company ;  and  admit  of  tiiree,  or  even,  in 
case  of  necessity,  four ;  and  that  with  much 
less  inconvenience,  as  we  shall  see,  in  point 
of  room,  than  would  result  from  the  putting 
of  two  into  a  cell  designed  only  for  one.  As 
to  any  greater  number,  I  lay  it  out  of  the 
question.  The  choice  lies,  it  must  be  re- 
membered, not  betwixt  solitude  and  crowded 
rooms,  but  betwixt  absolute  perpetual  and 
universal  solitude,  on  the  one  hand,  and 
mitigated  seclusion  in  very  small  assorted 
companies,  on  the  other :  companies,  in  the 
formation  of  which  every  regard  might  be 
paid,  and  naturally  would  be  paid,  to  every 
sort  of  consideration  by  which  expediency  can 
be  influenced — to  age,  temper,  character,  ta- 
lents, and  capabilities.  Single  cells  through- 
out, that  is,  a  number  of  cells  equal  to  that 
of  the  prisoners  for  whose  reception  they  are 
designed— ^:ells  in  which,  under  the  Panopti- 
con discipline,  they  are  to  work,  and  eat,  and 
attend  Divine  service,  as  well  as  sleep,  and 
out  of  which,  unless  for  the  purpose  of  being 
aired  and  exercised,  they  are  never  to  stir : 
supoose  them  doomed,  or  at  least  meant  to 
be  doomed,  during  the  whole  time  of  their 
imprisonment,  to  the  state  of  unmitigated 
solitude  above  mentioned ;  Ihat  time,  mr  the 
most  part,  a  term  of  not  less  than  seven 
years. 

Of  perfect  solitude  in  the  penitentiary  dis- 
cipline I  know  but  of  one  use,t — the  breaking 


t  Mr.  Howard  knew  no  other.   ^'  The  inten- 
tion of  this,"*  vis.  (tolUary  confinement)^**  the 
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the  spirit,  as  the  pnrase  is.  and  subduing  the 
contumacy  of  the  intractable.  In  this  quality 
it  may  be  a  necessary  instrument :  none,  at 
any  rate,  can  be  more  unexceptionable ;  none 
can  be  more  certain  in  its  eflect.*  In  what 
instance  was  it  ever  known  to  fiul  ? 

But  in  this  quality  the  demand  for  it  can 
be  but  temporary.  What  it  does,  if  it  does 
an3rthing,  it  does  quickly — better,  according 
to  Mr.  Howard,  in  two  or  three  days,  than 
in  more.f  Why,  then,  at  an  immense  expense 
set  up  a  perpetual  establishment  for  the  sake 
of  so  transitory  a  use  ? 

In  the  character  of  a  permanent  article  of 
discipline,  continued  throughout  the  whole  of 
the  confinement,  if  it  were  thought  necessary 
on  any  account,  it  must  be  for  one  or  other 
of  two  purposes ; — 1 .  To  prevent  the  spread 
of  misdiievous  instruction;  or,  2.  To  prevent 
conspinones  for  the  purpose  of  escape. 

It  18  not  necessary  for  either  purpose :  I 
mean  always  in  contradistinction  to  the  mitiga- 


intention  of  this.**  sajrs  he,  in  Account  of  Laza- 
rettos, p.  169,  "  I  mean  by  day  as  well  as  by 
night,  IS  either  to  redaim  the  most  atrocious 
ai^  daring  criminals ;  to  punish  the  refractory 
for  crimes  committed  in  prison ;  or  to  make  a 
strong  impression  in  a  short  time,  upon  thought- 
less and  irregular  young  persons,  as  faulty  ap- 
prentices and  the  like.  It  should  therefore  be 
considered  by  those  who  are  ready  to  commit  for 
a  long  term  pett]r  offenders  to  absolute  solitude, 
that  such  a  state  is  more  than  human  nature  can 
bear,  without  the  hazard  of  distraction  or  despair. 
The  beneficial  effects  of  such  a  punishment  are 
speedy,  proceeding  from  the  honor  of  a  vicious 
person  lefl  entirely  to  his  own  reflections.  This 
may  wear  off  by  long  continuance,  and  a  sullen 
insensibility  may  succeed.** 

And  in  another  note,  p.  192-^''  A  short  term 
would  probably  do  more  to  effect  a  reformation 
than  three  or  rour  months*  confinement ;  as  it  is 
generally  found  that  in  the  first  two  or  three  days 
prisoners  seem  to  have  their  minds  most  affected 
and  penitent** 

Or  these  notes,  the  former,  it  is  true,  is  pre- 
faced with  a  *^  wish  that  all  prisoners  had  se- 
parate rooms ;  for  hours  of  thoughtfulness  and 
reflection,*'  says  he,  ^'  are  necessary."  But  by 
separate  rooms,  all  that  he  had  in  view  was  rooms 
different  from  the  crowded  rooms  he  had  been 
speaking  of  in  the  text  In  the  latter,  it  is  true, 
tne  sort  of  thoughtfulness  and  reflection  he 
speaks  of  will  witii  difficulty  And  place.  The 
busy  scenes  that  pass  in  crowds  keep  the  mind 
in  a  state  of  fermentation  and  conrusion,  that 
leaves  little  leisure  for  the  admission  of  other 
thoughts.  Far  otherwise  is  it  in  those  small  so- 
cieties— societies  composed  of  two  or  three  only, 
which  not  having  faUen  under  his  observation, 
do  not  appear  on  this  occasion  to  have  been  in  his 
view.  Unapt  to  give  rise  to  obstreperous  mirth, 
they  are  peculiuly  fsvourable  to  that  sort  or 
calm  reflection  which  is  the  concomitant  of  con- 
fidential intercourse. 

*  Darkness  and  fasting,  one  or  both,  must  be 
added,  where  it  is  thought  necessary  that  the 
effect  should  be  speedily  produced :  as  in  the  case 
of  English  juiies. 

t  Account  of  Lazarettos,  p.*192L 


ted  plan  of  seclusion,  whidi  gives  to  each  man» 
but  one,  or  at  most  two  companions:  I.  Not 
for  the  former.  In  the  cases  in  which  mischi&r 
vous  inclinations  have  been  apprehended,  and 
in  which  a  plan  of  solitude,  more  or  less  stea- 
dily adhered  to,  has  been  employed  or  thought 
of  by  way  of  remedy,  the  following  circum- 
stances have  generally  concurred: — I.  The 
multitude  of  the  prisoners  collected  together 
large  and  indeterminate ;  2.  The  compositum 
of  that  multitude  not  capable  of  being  regulated 
by  any  power  of  selection ;  8.  The  whole  mul- 
titude lefl  together,  during  the  whole,  or  al- 
most the  whole  of  the  four-and-twenty  houra, 
without  inspection  or  controul,  and  that  in 
a  narrow  space,  where  no  one,  however  de- 
sirous, could  escape  from  the  conversation  of 
any  other ;  4.  All  of  them  at  liberty,  without 
any  other  check  than  that  of  poverty,  to  sup- 
ply themselves  to  any  excess  with  the  meana 
of  intoxication ;  5.  A  part,  more  or  less  con- 
siderable, of  that  number,  about  to  be  turned 
loose  again  upon  the  public  in  a  short  time, 
with  the  lessons  of  mischief  firesh  in  their  ears, 
and  ready  at  the  first  opportunity  to  apply  the 
theory  to  practice.  Under  the  arrangement 
to  which,  upon  maturer  consideration,  I  have 
given  the  preference  in  comparison  with  the 
first  hasty  conception  of  perpetual  solitude, 
not  one  of  the  above  circumstances  has  places 
The  number  of  the  prisoners  proposed  to  be 
put  together  is  very  small ;  in  general,  but 
two,  at  the  utmost  not  more  than  fbiv :  the 
composition  of  these  little  groupes  dependent 
upon  the  ruling  powers  in  the  first  instance, 
and  capable  of  being  varied  every  moment, 
upon  any  the  slightest  intimation  whidi  ex- 
perience or  even  suspicion  can  afford :  every 
groupe,  and  every  individual  in  it,  exposed 
more  or  less  to  the  scrutiny  of  an  inspect- 
ing eye  during  every  moment  of  their  conti- 
nuance t^ere :  all  means  of  intoxication  foe 
ever  out  of  reach :  the  degree  of  seclusion  de- 
termined upon,  capable,  whatever  it  be,  of 
being — thanks  to  the  all-efficient  power  of  the 
Panopticon  principle — maintained  inviolate, 
while  every  plan  of  solitude  yet  attempted 
has  been  broken  in  upon,  and  its  purpose 
in  great  measure  frustrated,  by  occasional 
associations:  and  the  pernicious  instruction, 
should  any  such  be  communicated,  not  ca* 
pable,  were  it  to  find  a  learner  ever  so  ripe 
for  it,  of  being  applied  to  practice  for  many 
years  to  come. 

If  from  reason  we  turn  to  example,  an  in* 
stance  where  the  plan  of  perpetual,  total,  and 
universal  solitude  has  been  adopted  and  stea^ 
dily  adhered  to,  will  not  anywhere,  I  believe, 
be  found.  Either  it  has  not  been  aimed  at« 
or  if<  aimed  at  in  principle,  it  has  been  re- 
lented from  in  practice. 

In  the  Wymondham  Penitentiary-House, 
each  prisoner,  it  is  true,  has  a  separate  celt 
to  sleep  in  :  it  is,  however,  only  upon  occa* 
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aion*  that  be  works  there.  If  he  does  not 
work  there,  he  must  work,  and  unquestion- 
ably does  work,  in  company,  viz.  in  the  work- 
room of  twenty  feet  four  inches  by  ten  feet,t 
which  was  not  destined  for  a  few.  As  a 
preservative  against  mischievous  instruction, 
what,  then,  at  those  times,  that  is,  throughout 
the  day,  becomes  of  solitude  ? 

In  the  Gloucester  Penitendary-House,  as 
weU  as  in  the  other  Gloucester  prisons, 
solitude,  under  the  two  modifications  there 
adopted,  viz.  with  and  without  the  concomi- 
tant of  darkness,  is,  with  great  propriety,  and 
in  conformitv  to  Uie  principle  I  am  contend- 
ing for,  *'  directed  merely  as  a  punishment 
for  refractory  prisoners,  and  to  enforce  the 
discipline  of  the  prison." 

In  the  penitentiary-house,  indeed,  it  is  pro- 
vided, that  during  the  hours  of  rest,  the  pri- 
soners shall  be  **  kept  entirebf  separate — in 
Meparate  ceOs.**  So  much  for  the  night.    How 
is  it  all  day  long? — "  During  the  hows  of 
labour^*"  they  are  to  be  **  kept  separate"-^ 
How  ? — absolutely  ?   No :  but  only  **  as  far 
99  the  nature  of  the  employment  wiu  admit.** 
What  follows  immediately  after,  I  do  not 
perfectly  comprehend :  —  **  When  the  nature 
of  the  employment  may  require  two  persons 
to  work  together,"  (it  does  not  say  two  per* 
mmsormore)  **  the  taskmasters,  or  assistant, 
(it  is  said)  shall  be  present  to  attend  to  the 
behaviour  of  such  ^^enders,  who  shall  not 
continue  together  except  during  such  hours 
of  labour."  How  b  this?  Not  more  than  two 
persons  ever  to  work  together  ?  nor  even  two 
without  a  taskmaster,  or  his  assistant,  to 
attend  them  ?     Upon  any  idea  of  economy, 
can  this  be  looked  upon  as  practicable  ?  One 
man  at  £50,  or  £30,  or  £25  a-year,t  to  do 
nothing  but  look  on,  for  every  two  men  who 
are  expected  to  work  ?    The  governor  is  al- 
lowed, I  observe,  for  but  one  subordinate  of 
cadi  of  those  descriptions.   Are  there,  then, 
to  be  but  three  pair  of  prisoners  on  the  whole 
establishment,  to  whom  the  indulgence  of  so 
mudi  as  a  single  companion  is  to  be  allowed  ? 
are  lUl  the  rest  to  remain  in  solitude  for  the 
want  of  an  attendant  to  each  pair  ? — This 
cannot  be.  By  two,  then,  we  are  to  under- 
stand two  or  more  r  in  short,  here,  as  at 
Wymondham,  there  are  working-rooms  in 
common,  in  which  none  are  to  be  without  an 
inspector  stationed  in  some  part  of  Uie  room. 
— But  in  this  case,  too,,  what  becomes  of 
solitude? 

If  the  benefits  expected  from  solitude  in 
the  diaracter  of  a  preservative,  were  not 
given  up  by  this  relaxation,  they  would  be 


*  When  necessary.  See  Sir  T.  Beevor's  Letters 
in  Annual  Register  for  1786,  Let  L 

4.  Ibid.  Let  IIL 

^  The  salaries  allowed  by  these  regtdadons  to 
a  taskmaster,  turnkey,  and  assistant  turnkey. 
IbbPanLp.  lair 


by  another.  The  following  I  observe  pre- 
scribed, as  one  of  the  four  degrees  of  punish- 
ment *'  to  be  applied  in  the  discipline  of  aU 
the  prisons,"  the  Penitentiary  prison,  there>- 
fore,  among  the  rest  The  prisoner,  though 
**  on  working-days  confined  to  his  cell,  except 
during  the  times  of  airing,**)  and  though 
"  removed  singly  to  the  chapel,'*is,  "  provided 
his  or  her  behaviour  be  orderly  or  decent,*' 
to  be  **  allowed  on  Sundays,  to  air  in  the 
ooiots,  in  the  sodety  of  his  or  her  dass.'*  J 
Under  this  indulgence,  too,  what  becomes  of 
the  antiseptic  regimen  ?  May  not  the  same 
person  who  opens  a  school  of  corruption  as 
soon  as  the  keeper*s  back  is  turned,  be  or^ 
derly  and  decent  during  his  presence?  may 
not  there  be  eye-prisoners,  as  well  as  eye- 
servants  ?  cannot  the  arts  of  housebreaking 
and  pilfering  be  taught  on  Sundays,  as  weU 
as  on  week-dajrs?  cannot  they  be  taught 
quietly,  and  in  a  low  voice  ? 

So  much  as  to  evil  instruction.  Now  a» 
to  safe  custody.  Upon  the  Panopticon  plan^ 
at  least,  absolute  solitude  is  equally  unneces- 
sary to  HkoB  purpose.  Towards  effecting  an 
escape,  what  can  two  or  three  do  more  than 
one,  confined  as  they  are  by  iron  grates  while 
they  are  within  the  prison,  and  by  walls  when 
they  are  without?  and,  in  dther  case,  never 
out  of  the  eye  of  an  inspector,  who  is  armed 
and  out  of  reach  of  attack,  and  within  reach 
of  whatever  assistance  he  can  desire?  and 
this,  too,  as  we  shaU  see,  but  a  part  of  the 
securities  with  which  the  system  is  armed  ? 
for  every  thing  cannot  be  said  at  once,  nop 
repeated  at  each  sentence. 

Upon  the  common  plans,  absolute  solitude 
while  the  prisoners  were  out  of  sight  mighty 
for  aught  I  can  say,  be  a  necessary  precau- 
tion :  at  least  it  cannot  be  said  to  he  an  use-' 
less  one.  In  the  course  of  sixteen  hours,  & 
good  deal  might  be  done  by  two  or  three  per- 
sons, steeled  against  danger,  reckoning  life  as 
nothing,  and  secure  of  not  being  observed. 

If  perpetual  and  unremitted  solitude  is  not 
necessary  either  to  prevent  the  spread  of  mis-» 
chievous  instruction,  or  to  prevent  escapes, 
to  what  other  purpose  can  it  be  either  neces» 
sary,  or  of  use  ?  To  reformation  ?  but  thab 
you  have  already,  dther  without  any  soli- 
tude, or  by  the  help  of  a  short  course  of  it. 
What  further  proof  would  you  wish  for  ? 
what  further  proof  can  human  eyes  have^  of 
such  a  change,  beyond  quietness,  silence,  and 
obedience  ? 

To  the  purpose  of  example?  The  effect 
in  the  way  of  example,  the  effect  of  the  spec-> 
tade,  receives  little  addition  from  the  pro- 
tracted duration  of  the  term. 


II  As  to  air tiur,  a  plan  for  that  purpose  will  be 
found  bdOw,  whidi  does  not  require  the  slishtest' 
infringement  upon  whatever  plan  of  seclusion^ 
may  be  tixed  upon  as  most  digible. 

g  Ibid.  Part  II.  p.  10.  ^ 
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Are  you  afiraid  tbe  ntiuitioii  flhonld  not  be 
Bade  imcomfortaUe  enougk  to  render  it  in- 
digible?  There  are  ways  enough  in  the  world 
of  makiiig  men  miserable,  without  this  ex- 
pensive one :  nor,  if  their  situation  in  such  a 
place  were  made  the  best  of^  is  there  any 
great  danger  of  their  finding  ihemselTes  too 
nnch  at  their  ease.  If  you  must  torment 
them,  do  it  in  a  way  in  which  somebody  may 
be  a  gainer  by  it.  Sooner  than  rob  them  oif 
all  society,  I  would  pinch  them  at  their  meals. 

But  soUtttde,  wbsn  it  ceases  to  be  neces- 
sary, becomes  worse  than  useless.  Bir.  Howard 
has  shewn  how.  It  is  productive  of  gloomy 
despondency,  or  suUen  insensibility.  What 
better  can  be  the  result,  when  a  vacant  mind 
is  left  for  months,  or  years,  to  prey  upon 
itself. 

This  is  not  all.  Making  this  lavish  use  of 
folitade  is  expending  an  useful  instrument  of 
discipline  in  waste.  NotthatofpimisAawfifs, 
or  even  a  proper  variety  of  punishments,  there 
can  ever  be  a  dearth :  I  mean,  of  what  is 
usually  in  view  under  that  name  —  sufiering 
employed  in  a  4|uantity  predetermined,  after 
an  offence  long  past.  But  of  instruments  of 
compulnan,  such  as  will  bear  scrutiny,  there 
is  no  such  great  abundance. 

^  Starving  thus  employed,  is  open  to  tns- 
picioBi,  azki  may  not  always  be  practicable, 
without  prejudice  to  health.  Acute  appli- 
cations, such  as  loAi^/icii^  or  6m/ui^,  are  open 
taebttse,  and  still  more  to  suspicion  of  abuse. 
Applied  in  dus  way,  they  woold  be  execrated 
wider  the  name  of  tortmn.  Solitude  thus 
applied,  especially  if  accompanied  with  dark- 
ness and  low  diet,  is  torture  in  efiect,  with- 
out being  obnoxious  to  the  name. 

Compared  to  that  mitigated  degree  of  se* 
dnsion  which  admits  of  allowing  two  or  three 
to  a  cell,  it  is  unthrifty  in  a  more  literal  sense. 
Pecuniary  economy  must  be  sacrificed  to  it  in 
a  thousand  shiq[)es :  —  1.  It  enhances  the  ex- 
pense of  building;  2.  It  consumes  room;  3.  It 
cramps  the  choice  of  trades;  4.  It  cramps  in- 
dustry in  any  trade. 

1.  It  enhances  the  expense  of  building. 
Admit  of  double  cells  instead  of  single,  and 
observe  the  saving.  Half  the  number  of  the 
partition- walk ;  •  considerable  part  of  ihe 
expense  of  wanning ;  half  that  of  lighting : 
half  the  apparatus,  whatever  it  be,  dedicated 
to  deaiilmess ;  and  the  expense  of  water- 
dosets,  upon  the  moat  perfect  plan,  need  the 
less  be  grudged. 

2.  It  consumes  room :  1.  Admit  of  double 
oells,  you  gain  to  the  purpose  of  stowage  and 
■UMiumeture,  the  space  occupied  by  t^  par- 
tition-waUs  you  have  thrown  out ;  2.  It  pre- 
dudes  tiie  saving  that  may  be  made  in  double 
eells,  by  putting  together  two  sorts  of  work- 
men, one  of  whom  required  more  room  than 
the  average  allownnoe,  the  other  leas;  a  wea- 
ver, for  example,  and  «  shoemaker. 


8.  It  cramps  the  dioice  of  employ  uitmla : 
1.  It  exdndes  all  sudi  as  require  more  roon 
than  you  would  think  fit  to  allow  to  your 
single  cell ;  2.  It  exdudes  all  sudi  as  reqdre 
two  or  more  to  work  in  the  same  apartmoit.* 

4.  It  cramps  industry  in  any  employmeat : 

1.  It  predudes  an  experienced  worknMn  fitxn 
having  boys  given  to  him  for  apprentices ; 

2.  Nor  probably  would  the  same  quantity  oi 
work  be  done  by  two  persons  in  a  state  of 
solitude,  as  would  be  done  by  the  same  tvro 
persons  in  a  state  of  sodety,  at  least  under 
the  influence  of  the  inspection  prindple.  Who 
does  not  know  the  influence  that  the  state 
<^  tJie  spirits  has  upon  the  quantity  of  the 
work?t 

Sequestered  sodety  is  &vourable  to  fitend- 
ship,  the  sister  of  the  virtues.  Should  the 
comrades  agree,  a  firm  and  innocent  attach- 
m^it  will  be  the  natural  firuit  of  so  intimate 
a  sodety,  and  so  long  an  union. 

Each  cell  is  an  iiland-.^the  inhabitants, 
shipwrecked  mariners,  cast  ashore  upon  it  taj 
the  adverse  blasts  of  fortune :  partners  in  af- 
fliction, indebted  to  each  other  for  whatever 
share  they  are  permitted  to  enjoy  of  sodety* 
the  greatest  of  all  comforts. 

Should  disagreement  intervene,  how  easy 
will  separation  be  1  and  what  should  hinder 
it?  Should  the  misdiief  be  the  result  of  in. 
nature  or  turbulence  of  one  alone,  the  re» 

*«  I  do  not  pretend  to  say.  that  even  in  sinffle 
cells  employments  would  oe  to  seek;  or  mat 
there  is  any  reason  to  strain  a  pdnt  for  the  sake 
of  admitting  employments  that  require  an  ex- 
traordinary measure  of  room,  as  if  die  profitable* 
ncsB  of  employments  were  in  uniform  propocuon 
to  the  quantity  of  room  they  required.  I  would 
not,  therefore,  be  at  a  great  expeoie  in  building, 
for  the  va^e  chance  of  giving  admittance  to 
trades,  whidi  by  thdr  diflerence  in  point  of  pro- 
fitableness might  do  more  than  pay  for  tbe  dif- 
ference in  point  of  expense  in  buiming.  What 
I  said  in  the  letters  I  say  sdlL  AUImeaahsae 
is,  tbat«if  a  latitude  in  that  urtide  can  be  ob. 
tained  without  any  additional  expense,  die  ad* 
vant^  ou^ht  not  to  be  foregone. 

"t"  True  It  Is,  that  two  boys,  or  two  idle  men, 
if  put  together  without  motiyes  for  working, 
would  be  apt  enousfa  to  play  or  kmn^  the  whoM 
time,  and  not  work  at  aU.  True  it  is  also,  dma 
after  havioc  had  experience  for  a  certain  time  of 
absolute  soutude,  debarred  from  aU  meana  of  em- 
ployment,  the  most  anant  idler  that  ever  lived 
would  be  ept  to  fly  to  almost  any  employment 
as  a  relief.  But  the  question  here  is,  not  be* 
tween  a  reduse  without  the  means  dther  of  work 
or  i^y^  Lnd  two  idlers  possessing  the  maana  ef 
play  without  the  motives  to  won,  but  between 
one  person  in  solitude,  and  two  others  in  sode^. 
ndioer  the  one  nor  the  two  having  the  means  of 
play,  but,  widi  tes^xd  to  work,  allnavix^p  as  wdl 
the  motives  as  the  meani» 

What  more  proverbial  Chan  the  briskness  ef 
the  cobbler's  work,  and  the  ^eerfulneas  of  his 
note?  Bat  where  would  be  his  ehaerftilness  with- 
out theamunve  spectade  of  thesartof  seeety 
afforded  him  by  the  flux  and  reflux  of  the  | 
ing  throng  ? 
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med J  is  at  lUHid :  •—  coDflgn  mu  to  solHodc 
tOl  tamed ;  ttke  fttm  him  tiie  blemng,  till 
be  liM  learned  to  know  its  Yslne ;  ponish  him 
in  the  faculty  he  has  abused. 

A  fund  of  society  will  thus  be  Udd  up  for 
them  against  the  happy  period  which  is  to 
restore  them  to  the  world.  A  difficulty  will 
thus  be  obviated  which  has  been  remarked 
as  one  of  the  meet  vn£Drtiuate  concomitants 
of  this  mode  of  punishment,  and  as  having 
but  too  powerful  a  tendency  to  rej^unge 
them  into  the  same  slNuidoned  courses  of  1& 
wUch  brought  them  to  it  before.  Quitting 
the  school  of  adversitj,  they  will  be  to  each 
ciher  as  old  scho(d-fdlows,  who  had  been 
through  the  wAofA  together,  always  in  the 


Let  us  keep  dear  of  mistakes  on  all  sides. 
IVre  are  four  distinctions  we  should  be  care- 
fid  to  observe  in  regard  to  solitude : — One  is, 
between  tibe  utility  of  it  in  the  character  of 
m  temporary  instrument  applicable  to  a  tem- 
liorary  purpose,  and  the  necessity  of  it,  in 
Hie  Character  of  a  permanent  ingredient  in 
the  system  of  fisdpline.  Another  is,  be- 
tween tiie  peculiar  effects  of  solitude,  and 
the  advanli^es  which  are  equally  obtamable 
bymeaosof  sequestered  society,  in  small  as- 
sorted eompanies.  A  third  is,  between  the 
effiscts  of  such  asaociattons,  under  the  com- 
mon plan  and  under  the  all-preser?atiTe  in- 
ftoence  of  the  inspedSon  principle. 

A  fourth  is,  between  the  duration  the  so- 
fitaiy  diaci|dine  is  capable  of  requiring  in  a 
peniteBtiary- house,  and  that  whidi  it  may 
poasbly  be  of  use  to  give  to  it  in  a  house  of 
^errectioB.  ft  nsay  be  longer  in  the  latter.* 
Why?  Because,  in  a  penttentiary-honse,  aB 
It  can  be  wanted  for  is  to  produce  immediate 
vubaoasiion:  for  as  to  reformation  and  change 
vfdwracter,  years  are  remaining  for  that  task : 
the  offender  is  not  returned  tvm  dience  into 
imfiuiiied  sodety.  In  a  house  of  correction, 
^kt  term  being  so  much  shorter,  the  remedy 
■rast  be  so  much  the  more  powerfiiL  If  the 
reformation  of  die  offender  is  not  completed 
In  his  solitary  cdl,  there  is  no  other  place  for 
it  to  be  continued  in ;  for  firom  thence  he  is 
Mtumed  to  sodety  at  la(ge.f 


*  Though  even  there  not  a  long  one.  Hear 
Mr.  Hovaid,  in  a  note  before  xdeired  to :— **  In 
aB  maoufacturing  towns,**  says  he,  p.  192,  ^  it 
would  be  proper  to  have  soliuurycdli  for  ^  oon- 
finement  of  nuilty  apprentices  and  servants  for 
ajtm  4s|ft«,  where  they  should  be  construned  to 
wodCy  and  have  no  visitors,  unless  dergymen : 
isr  adioct  term  wouM  probably  do  more  to  effect 
aiefiwmarton,  than  three  or  four  months*  confine- 
ment;  as  it  is  generally  fbund  that  in  the  fost 
two  or  three  days  prisoners  seem  to  have  their 
mfaids  moat  wEtcvoi  and  penitenL'** 

f  I  qieak  with  a  view  to  the  common  plansi 
In  a  panopticon  house  of  oonectian,  beginning, 
where  necessary,  with  a  very  short  course  of  so- 
1itude«  I  would  allot  the  rest  of  the  term  to  a 


One  thing  is  good  for  phync,  another  thtiiff 
for  food?  Would  yon  keep  a  man  uponbwk 
or  antimoDy? 

Rejecting,  then,  tiie  idea  of  absolute  s6U» 
tttde,  I  lay  two  of  the  cells  proposed  in  the 
original  draught  into  one.  Two,  aceordingly, 
is  the  number  I  conddw  as  forming  tibe  or* 
dinanf  compUmaU  of  the  double  cell  thus 
formed :  f  Aree,  if  three  are  anvwhere  to  be 
admitted,  I  style  a  wper^eomplemmt  s  fam-^ 
tkdoubk  complement. 

The  degree  of  eztendbility  thus  given  to 
the  establishment  seems  a  very  conaderable 
advantage :  the  number  is  not  rigorously  eon- 
fined  to  the  measure  originally  allotted  to 
it :  provision  is  made  for  the  fluctuation  and 
uncertainty  naturally  inddent  to  the  number 
of  inhabitants  in  such  a  house.  Though  tvro 
diottld  be  deemed  the  properest  complement 
for  a  general  one,  eren  so  considerable  an  one 
as  four,  especially  if  not  universal,  does  not 
seem  to  threaten  any  formidable  inconve- 
nience. As  to  safo  custody  and  good  order, 
four  is  not  such  a  number  as  can  well  be 
deemed  unmanageaMe:  if  it  were,  how  would 
so  many  more  be  managed  all  day  long  in  the 
work-shops,  and  that  vridiout  the  braefit  of 
invidble  !ni^>ection,  as  on  the  common  plans? 
As  to  room,  four  would  have  much  more  ia 
one  of  these  double  cells,  than  twowould  have 
in  a  single  cell  formed  by  the  division  of  sndi 
a  douUe  cell  into  equal  parts.  A  partttim, 
in  certain  cases,  ezdudes  from  use  a  aud^ 
greater  space  than  HaX  which  it  Govers.t 

Under  this  arrangement,  solitude,  in  its 
character  of  a  temporary  instrument,  is  by  no 
means  laid  aside.  On  the  contrary,  it  is  made 
api^eable  to  a  greater,  indeed  to  an  abnost 
uniimited  extent,  and,  what  is  more,  without 
any  additional  expense.  Two,  I  call,  as  be- 
fore, the  ordituaj  eompUmetU  for  these  dou- 
ble cells.  Conceive  the  whole  number  of  the 
cells  provided  with  their  ordinary  comple- 
ment: to  consign  a  ddinqnent  to  solitude, 
there  needs  no  more  than  to  deprive  him  of 
his  companion,  and  by  transferrug  the  com- 
panion to  another  ceU,  give  that  one  other 
tsXi  9k  wper-complement.  In  this  vray,  by  oi^* 
giving  to  half  the  number  of  cells  a  super- 
complement,  half  the  number  erf"  prisoners 
might  be  consigned  to  solitude  at  onoe :  a 
midtttttde  of  solitaries  bqrond  comparison 
greater  than  what  is  provided  for  in  any  pri- 
son in  which  solitude  is  not  meant  to  be  the 


state  of  mitigated  sedusion.  Butini 
where  a  )ang  term  is  prescribed  without  distmc- 
tion  or  thought  about  the  discipline  that  will  be 
pursued,  the  short  course  of  solitude  would  be 
suffident  of  itself. 

%  Thus,  in  a  room  of  twdve  feet  wide,  you 
m&fat  jom  UsigdiwayB  tloee  tables  of  four  foet 
in  knotfa  each:  sBvide <he soam ima ta»o e«pud 
aoonos  by  a  paititioB,  you  can  phMX  but  two  such 
tables  in  the  same  dffectioo.  though  the  partition 
be^utalath. 
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'Constant  state  of  the  whole.  Even  supposing 
jthe  cells  universally  provided  with  a  super- 
complement,  give  two-thirdsof  them  a  double 
4!0mplement,  and  you  may  still  consign  to 
solitude  one-third  of  their  inhabitants  at  the 
same  time :  and  so,  in  case  of  an  universal 
double  complement,  one  quarter,  upon  no 
worse  terms  than  the  putting  five  persons 
into  a  space,  which,  in  the  ordinary  way  of 
providing  for  the  inferior  cUsses,  b  often 
made  to  hold  a  greater  number  without  any 
very  decided  inconvenience. 

In  estimating  the  effects  of  putting  two 
or  three  or  four  prisoners  together  (all  under 
inspection,  it  must  be  remembered,  all  the 
while)  the  advantage  of  grouping  them  at 
the  discretion  of  the  inspector  must  not  be 
overlooked.  Very  inattentive  indeed  must  he 
have  been  to  this  capital  part  of  his  business, 
if  in  a  very  short  time  the  character  of  every 
individual  among  them  be  not  known  to  him 
as  much  as  is  material  to  his  purpose.  He 
will,  of  course,  sort  them  in  such  a  manner 
as  that  they  may  be  checks  upon  one  another, 
not  assistants,  with  regard  to  any  forbidden 
enterprise. 

Let  us  not  be  imposed  upon  by  sounds : 
let  not  the  frightful  name  of  felon  bereave 
us  of  the  faculty  of  discrimination.  Even 
antecedently  to  the  time  within  which  the 
reformatory  powers  of  the  institution  can  be 
expected  to  have  had  their  effect,  there  will 
be  perhaps  no  very  considerable  part  of  the 
whole  number,  whose  characters  need  inspire 
much  more  apprehension  than  would  be  jus- 
tified by  an  equal  number  of  men  taken  at 
large.  It  is  a  too  common,  though  natural 
error  to  affix  to  this  odious  name,  whatsoever 
difference  of  character  may  accompany  it, 
one  indistinguishing  idea  of  profligacy  and 
violence.  But  the  number  of  the  persons 
guilty  of  crimes  of  violence,  such  as  robbery, 
the  only  sorts  of  crimes  which  in  such  an 
establishment  can  be  productive  of  any  seri- 
ous mischief  bear,  comparatively  speaking, 
but  a  small  proportion  to  the  whole.  Those 
whose  offences  consist  in  acts  of  timid  ini- 
quity, such  as  thieves  and  sharpers,  even 
though  trained  to  the  practice  as  to  a  profes- 
sion, are  formidable,  not  to  the  peace  of  the 
establishment,  but  only  in  the  capacity  of 
instructors  to  the  rest;  while  the  qualities 
of  perhaps  the  migor  part,  whose  criminality 
is  confined  to  the  having  yielded  for  once  to 
the  momentary  impulse  of  some  transient 
temptation,  are  such  as  afford  little  or  no 
danger  in  any  shape,  more  than  would  be 
afforded  by  any  equal  number  of  persons  in 
the  same  state  of  poverty  and  coercion  taken 
at  large.  They  are  like  those  on  whom  the 
tower  of  Siloam  fell — distinguished  from 
many  of  their  neighbours  more  by  suffering 
than  by  guilt.  Drunkenness,  it  is  to  be  re- 
membered, tbe  most  inexhaustible  and  most 


contagious  source  of  all  corruptions,  is  here 
altogether  out  of  the  question.  Intoxication 
cannot  be  taught,  where  there  is  nothing  (for 
this  I  tidce  for  granted)  wherewith  a  man  cmn 
be  intoxicated.* 


SECTION  VI. 

DEAD-PABT. 

It  will  be  necessary,  on  a  variety  of  accounts, 
to  reserve  some  part  of  the  drcuit  of  the 
building  for  other  purposes  than  that  of  being 
disposed  of  into  cells.  A  chapel,  a  part  of 
the  establishment  for  which  a  place  must  be 
found  somewhere,  occupies  upon  the  present 
plan  a  considerable  portion  of  the  inspection- 
tower.  Even  the  whole  of  that  circle,  were 
there  to  be  no  chapel,  would  not  suffice  for 
the  lodgment  of  all  Uie  persons  for  whom 
lodgment  would  be  necessary.  There  must 
be  a  chaplain,  a  surgeon,  and  a  matron;  es- 
pecially, if  besides  male,  there  should  be  fe- 
male prisoners,  which  in  a  building  of  this 
kind  liiere  may  be,  as  we  shall  see,  without 
inconvenience.!  Should  the  establishment 
not  be  of  sufficient  magnitude  to  call  upon 
the  chaplain  and  the  surgeon  for  the  whole 
of  their  time,  and  to  give  a  complete  lodg- 
ment to  those  officers  and  their  families,  some 
sort  of  separate  apartment  they  must  still 
have,  the  surgeon  at  least,  to  occupy  while 
they  are  there. 

To  such  an  establishment,  not  only  a  go^ 
vemor,  but  a  sub-governor,  will  probably  be 
requisite :  and  for  the  sake  of  giving  an  in- 
specting eye  to  the  approach  without,  as  well 
as  for  other  purposes,  it  will  be  necessary,  as 
we  shall  see,  that  the  former,  and  convenient 
that  the  latter  at  least,  should  have  an  apart- 
ment fronting  and  looldng  out  that  way.  And 
for  the  lodgment  of  the  governor,  at  least, 
there  will  be  required  a  space  sufficient  for  a 
st^le  of  living,  equal  or  approaching  to  thai 
of  a  gentleman.} 


beion 


*  In  showing  thai  absolute  solitude  is  not  an 
essential  part,  nor  indeed  any  part  of  the  peni- 
tentiary  system,  I  had  forgot  tne  original  Peni- 
tentiary Act,  19  Oea  IIL  c  74 ;  under  which 
act,  solitude  extends  neither  to  "  labour,**  nor 
"  devotion,*'  nor  "  meals,'*  nor  "  airing."  See 
Section  33. 

See  the  Section  on  tibe  separation  of  the  sexes. 
To  a  person  of  this  description,  or  not  much 
Dwit,  must  the  provision  made  in  point  of 
room  be  suited,  upon  whatever  plan  the  governor 
is  to  find  an  inducement  to  take  upon  nim  the 
office.  Upon  the  plan  of  payment  oy  salary,  a 
man  who  in  point  of  education  and  responsibili^ 
had  not  some  pretensions  to  be  considered  as 
upon  that  footing,  would  hardly  be  entrusted  with 
a  concern  of  sudi  magnitude  and  importance. 
Upon  the  contract  plui  recommended  in  the 
letters  (See  Letter  9th,)  a  man  who  was  not  of 
sufficient  responsibility  and  account  to  require 
provision  to  be  made  ws  him  in  the  way  of  lod^- 


Digitized  by 


Google 


*ECT.  VI.]  DEAD-PAHT. 

There  must  therefore  be  some  part  of  the 
huilding,  over  and  above  the  central,  provided 
for  the  lodgment  of  these  several  sorts  of 
-curators,  and  consequently  not  like  the  rest, 
disposed  of  in  the  form  of  cells.  The  part 
of  the  circuit  thus  sacrificed  and  blocked  up, 
as  we  shall  see,  by  a  projecting  firont,  is  what 
I  call  the  dead-part.^ 

To  take  from  the  cells  the  whole  of  the 
space  thus  meant  to  be  employed,  would  ab- 
sorb a  greater  part  of  the  circuit  than  would 
be  necessary,  and  thus  make  an  uneconomical 
diminution  in  the  number  of  prisoners  capa- 
"ble  of  being  provided  for.  To  obviate  ibis 
inconvenience,  in  a  building  of  120  feet  dia- 
meter, which,  were  the  whole  of  it  disposed 
into  cells,  would,  by  having  24  double  cells 
in  a  story,  and  six  such  stories,  contain  288 
prisoners,  I  take,  for  supposition's  sake,  for 
the  dead  part,  a  space  no  more  than  equal  to 
'five  such  cells. 

To  obtain  what  further  room  may  be  requi- 
ttte,  and  that  without  any  further  prejudice 
to  tbe  number  of  the  cells,  I  add  a  quadran- 
gular front,  projecting,  say  for  instance  20 
feet,  reckoning  from  a  tangent  to  the  circle. 
This,  with  the  help  of  the  space  included  by 
a  perpendicular  drawn  fitnn  such  tangent  to 
the  last  of  the  cells  thus  sacrificed  on  each 
side,  would  form  a  considerable  projection, 
extending  in  front  about  73  feet.|  By  this 
means,  the  officers  in  question  might  all  of 
them  possess  some  sort  of  communication 
with  the  exterior  approach,  while  the  back 
^Mrt  of  the  space  thus  appropriated  would 
-give  them  communication  with  and  inspection 
into  the  part  allotted  to  the  prisoners,  and, 
to  such  cf  them  as  required  to  be  stationed 
in  the  heart  of  the  building,  access  to  their 
common  lodgment  in  that  place. 
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The  front,  thus  formed,  would  not  however 
require  to  be  carried  up  to  the  utmost  height 
of  a  building  so  lofty  as  the  circular  part,  viz. 
upon  the  present  plan  about  68  feet,  roof  in- 
duded.  Prisoners,  as  their  occasion  to  ascend 
and  descend  recurs,  as  we  shall  see,  at  very 
few  and  stated  periods,  may  be  lodged  at  al- 
most any  height,  without  sensible  inconveni- 
ence 4  but  this  is  not  equally  the  case  with 
members  of  fiuniUes  in  a  state  of  liberty. 
The  ceilings,  though  higher  than  those  of  the 
cells  (whidi  are  8  feet  in  the  dear,)  would 
not  require  to  be  so  lofty  as  the  distance  from 
floor  to  floor  in  the  inspection  part ;  a  number 
of  stories,  though  not  so  great  as  six,  yet 
greater  than  three,  might  therefore  be  thus 
allotted.  To  dispose  of  the  surplus  to  ad- 
vantage, I  omit  a  height  at  top.  equal  to  and 
level  with  that  of  tiie  uppermost  story  of 
cells.  The  corresponding  part  of  the  drcuit 
of  cells,  comprehending  a  space  equal  to  that 
of  five  of  these  double  cells,  is  thus  restored 
to  the  light,  and  free  to  be  converted  into 
cells.  I  This  part,  or  any  of  the  cells  com- 
posing it,  may  answer  upon  occasion  the  pur- 
pose of  an  is^irmary. 

It  possesses  in  this  view  a  peculiar  advan- 
tage:  The  firont  may  have  a  flat  roo(  which, 
being  raised  to  the  level  of  the  floor,  or  the 
bottom  of  the  windows  of  this  infirmary  part» 


meot  upon  a  similar  footing,  would  hardly  be 
meoeokta  of.  In  the  former  case,  the  governor 
would  lequire  a  master  manufacturer,  or  task- 
master,  luder  him,  to  ease  him  of  the  most 
irksome  and  laborious  part  of  the  details,  and 
occasionally  of  the  whde,  in  case  of  sickness  or 
necessary  absence.  And  in  the  latter  case,  were 
amaster  manufacturer  to  be  the  contractor,  while 
ids  own  attention  was  prindpaUy  empknred  in 
tnmiiur  the  establishment  to  account  in  the  way 
of  pcoit,  be  would  find  it  necessary  to  have  imda 
faim  a  man  of  trust,  in  the  character  of  keeper, 
fbr  the  purpose  of  superintending  the  govern- 
ment of  the  prison,  and  pajring  a  more  particu- 
lar attention  than  the  occupations  of  the  prind* 
pal  could  admit  of  his  pajrinff  to  the  great  objects 
of  safe  custody  and  good  oraer. 

*  A  wan,  in  contradistinction  to  erections  with 
windows  in  them,  is  commonly  called  a  <2am{  va^ 

•fThispart  could  not  be  delineated  in  the 
draught  Plate  IL,  nor,  consequently,  the  dead- 
fiart  distinguiahed  firom  the  rest.  The  dispod- 
tkm  of  tboe  two  parts  must  be  governed  m  a 
oonaderable  degree  by  local  circumstances,  and 
in  its  details  is  not  essential  to  the  composition 
«f  the  building  The  outline  of  it  is,  however, 
letwesemed  in  Plate  IIL 


X  This  would  be,  exdusive  of  the  roof,  64 
feet,  bebg  the  aggregate  height  of  the  six  cells; 
the  floor  of  the  bwest  story  of  ceUs  being  sup- 
posed levd  with  the  ground ;  that  is,  even  with 
the  ground-floor  of  the  pojecting  firont  upon  the 
same  leveL  Butit  will  probably  be  found  con- 
venient, as  we  shall  see,  to  raise  the  ground-floor 
of  the  front  to  a  level  with  that  of  the  lowermost 
story  of  the  inspection  part,  the  floor  of  whicb 
must  be  Ak  above  that  of  the  lowermost  story  of 
cdls ;  ana  to  put  under  the  cells  a  sunk  wxnr, 
running  all  around,  which  may  be  about  ^\  feet 
lower  man  that  of  the  cells,  and  consequently 
about  12  lower  than  that  of  the  lowermost  story 
of  the  inspection  jpart  In  that  case,  if  the  ground 
is  at  the  same  height  before  the  front  as  alfround 
the  cells,  there  must  be  steps  (tmn  it  to  the  hdght 
of  4|  feet  (say  9  steps  6  inches  each)  to  reach  the 
mond-floor :  which  will  reduce  to  494  feet  the 
height  from  the  gmund-floor  to  the  ceiling  of  the 
hic^est  story  of  ceUs ;  and  to  432^  diatfrom  the 
same  ground-floor  to  the  windows  of  the  same 
story  of  ceUs :  at  which  levd  the  prqjection  must 
tenninate,  \n  order  toafford  by  its  roof  a  terrace 
for  the  Infirmary,  in  manner  here  proposed. 

This  want  of  ooinddence 'between  the  floors 
of  the  internal  part  and  those  of  the  external,  in 
other  words,  between  die  insifection  part  and  the 
cellular  (a  circumstance  necessary  to  give  each 
floor  of  the  former  the  command  of  two  floors  of 
the  latter,)  introduces  a  degree  of  intricacy  which 
affects  evoy  conception  that  can  be  fonned,  and 
every  account  that  can  be  given,  of  almost  any 
part  of  this  unexampled  structure. 

II  It  may  possiblv,  however,  be  found  eligible 
to  sacrifice  one  of  these  cells,  viz.  the  centre  one, 
to  let  in  light  by  a  sky-light  for  the  suircase  for 
chapd  vidtors.  See  Sect  12,  CommunicatiuiM— 
SmrcoKS, 
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and  covered  with  lead  or  copper*  will  form  a 
terrace,  on  which  oonvaleftcentB,  though  in- 
capable of  the  fiitigue  of  descending  and  re- 
aacending,  may  tike  the  air.  A  space  of  73 
feet  in  front,  and  in  width  where  narrowest, 
(via.  at  its  junction  with  the  circle,)  20  feet, 
and  where  widest  (viz.  at  the  furthest  part 
from  the  circle,)  near  32  feet,  would  afford 
very  convenient  room  for  this  purpose ;  and 
the  separation  between  the  males  and  fenudes 
might  here  likewise,  if  thought  necessary,  be 
kept  up  by  a  partition  wall  cutting  the  ter- 
face  in  the  middle. 

A  more  convenient  infirmary  could  scarce 
be  wished  for.  The  only  expense  attending 
H,  is  the  difference  between  that  of  a  flat  and 
that  of  an  ordinary  roof  for  the  quadrangular 
projection  over  which  it  looks;  and  even  this 
difference  is  not  an  essential  one.  On  the 
ordinary  plans,  while  there  are  no  sick,  the 
infirmary  is  vacant  and  useless.  Such  need 
not  be  the  case  here.  Guarded  and  watched 
in  the  same  manner,  the  infirmary  cells  are 
as  fit  fiw  the  reception  of  prisoners  in  health 
as  any  other  cells.  When  the  establishment 
is  in  this  state  of  repletion,  suppose  an  in- 
firmary cell  wanted  for  a  sick  person,  it  is 
but  dismissing  its  former  inhabitant,  or  inha* 
bitants,  to  an  ordinary  cell  or  cells,  upon  the 
principle  already  mentioned. 

The  part  thus  denominated  the  dead-part, 
would  be  very  far  firom  lost  It  would  afford 
room  for  many  necessary  articles  in  the  com- 
petition of  ike  building.  Out  of  it  ought  to 
betaken:^ 

L  Staircases  for  the  prisoners  and  inspeo- 
tons  for  whidi,  see  the  head  of  Communi- 
cadoDs. 
^  2.  Entrance  and  staircases  for  the  chapel 
visitors;  for  which,  also  see  the  head  of  Com- 
munications. 

3.  Passage  and  staircase  to  the  inspector's 
lodge;  for  which,  see  the  same  title. 

4.  Vestry  for  the  chaplain. 

5.  Organ  and  organ-loft 

6.  dock-house  and  belfi^. 


SECTION  VIL 

CHAPEL. 

Chap$l  ItUroduc€d,* 
Tki  necessity  of  a  chapel  to  a  penitentiary- 
honse,  is  a  pmnt  rather  to  be  assumed  than 
argued.    Under  an  established  church  of  any 


*  The  diapd,  notl>eing  a  characteristic  part 
of  the  design,  will  be  sufficiently  understood 
from  the  draught,  without  any  particular  expla- 
m^OD.  For  &e  whole  detail  of  thiipait,  lam 
indited  to  my  professional  adviser,  Mr.  Revdy, 
of  Great  Titchfield  Street,  Marybone,  whose 
beautiful  and  correct  drarags  of  views  in  the 
Levant  have  been  so  much  admired  by  the  dilet- 
tanti in  Giedan  and  Egyptian  antiqmtiaL 


persuasion,  a  system  of  penitence  without 
the  means  of  r^^ular  devoticoi,  would  be  m 
downright  solecism.  If  religious  instructioii 
and  exercise  be  not  necessary  to  the  worsts 
and  ffenerally  the  moat  ignorant  of  sinners, 
to  whom  else  can  they  be  other  than  super- 
fluous? ^ 

This  instruction,  where  then  shall  they  be 
placed  to  receive  it?  Nowhere  better  ma 
where  they  are.  There  they  are  in  a  state 
of  continued  safe  custody;  and  there  they 
are  without  anv  additional  expense.  It  re- 
mains only  to  place  the  chaplain ;  and  where 
the  chaplain  u,  there  is  the  cnapeL  Aspeaker 
cannot  be  distinctly  heard  more  than  a  verir 
few  feet  behind  me  spot  he  speaks  froauf 
The  congregation  being  placed  in  a  cirde,  the 
situation,  therefore,  of  the  diapkon  shouM 
be,  not  in  the  centre  of  that  cgrde,  but  as 
near  as  may  be  to  that  part  which  is  behind 
him,  and,  consequenflv,  at  the  greatest  die- 
tance  from  that  part  of  it  to  which  he  tuma 
his  face. 

But  between  the  centre  of  the  ini^)ectioii- 
tower  all  round,  and  the  intermediate  well, 
there  must  be,  at  any  rate,  whatever  use  it 
may  be  put  to,  a  very  considerable  space. 
What,  then,  shall  be  done  with  it  ?  It  cannot 
be  employed  as  a  warehouse  consistently  witk 
the  sanctity  of  its  destination ;  nor  even  in- 
dependently of  that  consideration,  since,  if 
thus  filled  up,  it  would  intercept  both  s^t 
and  voice.    Even  if  divine  service  were  out 
of  the  question,  it  is  only  towards  the  centre 
that  this  part  could  be  employed  for  stowi^pa* 
without  obstructing  inspection  as  modi  as  ia 
the  other  case  it  would  devotion;  nor  can  it, 
even  in  that  part,  be  so  employed,  without 
narrowing  in  proportion  the  inspector's  rangei^ 
and  protruding  his  walk  to  a  longer  and  bnger 
circuit     What,  then,  shall  we  do  vrith  Uiis 
vacuity  7    Fill  it  wiUi  company,  if  company 
can  be  induced  to  come.     Why  not,  as  weli 
as  to  the  Affjrium,  the  Mwdalen,  and  the 
Lock  Hospital,  in  London?  The  scene  would 
be  more  picturesque;  the  occasion  not  less 
iiiterestii^  and  affecting.    The  prospect  <k 
contributions  that  might  be  colkcted  here 
as  there,  vnll  bind  the  manager  to  the  obser- 
vanee  of  evety  rule  that  can  contribute  to 
keep  the  establishment  in  a  state  of  exemplary 
neatness  and  cleanliness,  while  the  profit  of 
them  will  i»y  him  for  the  expense  and  troo- 
Ue.    Building,  furniture,  apparel,  persons, 
every  thing,  must  be  kept  as  nice  as  a  Dut<^ 
bouse.  The  smallest  degree  of  ill  scent  would 
be  fiUai  to  this  part  of  his  enterprise.    To 
give  it  success,  prejudices  indeed  would  be 

to  be  surmounted;  but  by  experience coib> 

tinued  and  uninterrupted  experience evea 

prejudice  may  be  overcome. 

1 1  found  this  by  experiments  made  on  purposa 
inchurches*  See  also  Saundeit  on  TheMmi 
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The  aJBuenee  of  viiiton,  while  it  secured 
denlinesa,  nid  its  coseomitaiitj  healtidness 
and  good  order,  would  keep  up  a  system  of 
gratintotts  bspection,  capable  <^  itself  of 
awing  the  keeper  into  good  conduct,  eren 
if  he  were  not  paid  for  it :  and  the  opposite 
iaimlses  of  hope  and  fear  would  thus  con- 
tribute to  ensure  perfiMrtioH  to  the  manage- 
meat,  and  keep  the  conduct  of  the  manager 
womd  up  to  the  highest  pitch  of  duty.  A^ 
to  this  the  benefit  of  the  example,  and  of 
the  oonnnents  that  would  be  made  on  it  by 
learned  and  religious  Mps:  these  seeds  oi 
▼irtue,  instead  <^  being  buried  in  obscurity, 
as  in  other  improTcd  prisons,  would  thus  be 
disaeannated  &r  and  wide. 

WhateTer  profit,  if  any,  the  contractor 
could  make  out  of  tiiis  part  of  the  plan,  why 
gmdge  it  him?  why  to  his  establishment. 


i  than  to  anjr  of  those  just  mentioned  ? 
Vot  a  penny  of  it  but  would  be  a  bounty 
upon  good  management,  and  a  security  against 


If  the  furniture  and  decoration  of  the  cha- 
pel would  require  some  expense,  though  very 
little  decoration  would  be  requisite,  a  saving, 
on  the  other  hand,  results  fit>m  the  degree  of 
openness  whidi  sudi  a  destination  suggested 
and  rendered  necessary.  On  the  original  plan, 
the  whole  circuit  of  the  central  part,  then  ap- 
propriated solely  to  inspection,  was  to  have 
Men  filled  with  glass :  on  the  present  plan, 
wUch  lays  this  part  open  in  different  places, 
to  ^  aaMrant  of  at  least  half  its  height,  that 
)  material  is  proportionably  saved. 


On  the  present  plan,  it  will  be  observed, 
that  three  stories  of  cells  only,  via.  the  se- 
«end,  diird,  and  fifth  fitmi  the  top,  enjoy  an 
uninterrupted  view  of  the  minister.*  That 
the  inhabitants  of  the  other  stories  of  cells 
vmf  have  participation  of  the  same  benefit, 
H  w91  he  necessary  they  should  be  intro- 
dneed,  for  the  occasion,  into  or  in  front  of 
waA  of  the  cells  as  are  in  a  situation  to  en- 
jojit.  This  might  be  efl^ected,  and  that  with 
the  greatest  ease,  were  the  whole  establish- 
neat  to  reedve  even  a  d4mble  complement. 

The  two  parties,  composed  of  the  fixed 
iaihahttaBts  of  each  cell  on  the  one  hand,  and 
-te  strangers  imported  fit>m  a  distant  cell  on 
ihe  otiier,  mi|^t  be  stationed  either  in  one 
coBtimied  row  in  the  firont  of  the  cell-gal- 
leries, or  the  one  party  in  that  line,  and  the 
«ther  iimnediately  widiin  the  cell- grating, 
in  neidier  case  need  the  law  of  sedusion  bie 
laffored  to  he  infringed  by  converse :  both 
parties  nt  alike  awed  to  silence  by  an  invi- 
aiUe  eye — invisible  not  only  to  the  prisoners 
infioiit^  but  to  the  company  behind:  not  only 
HtuB  person  of  each  inspector,  but  his  very 

of  the  diauglit,  the 
tly,  the  views 
t,aienotre- 
oonceived. 


I  station,  and,  oooasguently,  Uie 
ef  views  diat  result  nom  it,  are  i 
Is  botthsf  wfllreadOybeooocd 


station,  being  perfectly  concealed  from  every 
station  in  the  chapeLf 


t  All  this  may  be  very  well,  said  an  intelligent 
fUend,  in  the  way  of  example : — but  how  st^ids 
it  upon  the  footug  of  refrrmatkm  $  Might  it 
not  have  ultimately  a  corruptive  effect  upon  the 
persons  thus  ezhibitedy—shaming  them,  indeed, 
and  distressing  them  at  first,  but  by  degrees 
hardening  them,  and  at  length  rendering  uiem 
insensible  ?  Would  it  not,  in  short,  to  this  pur- 
pose, be  a  sort  of  perpetual  pillory  ? 
^?»thi8lansw«-r  ' 

1.  That,  of  the  two,  example  and.rofonnation, 
example  is  the  greatest  ohject;  and  that  in  the 
proportion  of  the  number  of  the  yet  innocent  to 
that  of  the  convicted  guilty. 

3.  That  the  offences  for  whidi  persons  are 
nil:oected  to  this  punishment  are  deemed  of  a 
deeper  dye,  and  as  such  to  require  a  punishment 
more  serere  than  that  even  of  those  wbo  are  con- 
signed to  the  pillory. 

3.  That  at  their  trials  there  is  not  one  of  them 
but  roust  have  been  exhibited  in  a  manner 
equally  public,  and  in  circumstances  reflecting 
a  much  ^^reater  measure  of  humiUation  and 
shame :  with  this  difference  too.  diat  on  that  oc- 
casion eadi  person  is  exhibited  singly,  and  the 
eyes  of  the  whole  audience  are  fixed  upon  him 
alone;  that  he  is  to  speak  as  well  as  to  hear« 
and  stands  forth  in  effect  the  aole  hero  of  the  me- 
lancholy drama :  whereas,  on  an  exhibition  like 
that  here  proposed,  the  attention  of  the  specta- 
tors, beinff  divided  among  so  many,  soucdy  at- 
taches individually  upon  any  one.  Besides  that 
upon  his  trial  a  man  is  heU  forth  to  view  with 
the  marks  <tf  guilt  fresh  upon  his  head :  whereas 
at  the  remote  period  in  question  he  does  not  ap- 
pear till  a  progress  more  or  less  considerable  may 
be  presumed  to  have  been  made  in  the  career  of 
peidtenoe*  and  the  idea  of  guilt  has  been  covered 
by  expiation. 

Should  these  answers  be  thought  not  to  have 
disproved  the  misdiief,  nothinf  can  be  shnpler 
than  the  remedy.  A  mask  affords  it  at  onoeu 
Guilt  will  thus  be  pilloried  in  the  abstract,  with- 
out the  exposure  of  the  guilty.  With  regard  to 
the  sufferer,  the  sting  ofshame  will  be  sheathed, 
and  with  regard  to  the  spectatonu  the  salutary 
impression,  mstead  of  being  weakened,  will  be 
heightened,  by  this  imagery.  The  scene  of  de- 
votion will  be  decorated  by — why  mince  the 
word? —by a  masquerade:  a  nusquemde,  in- 
deed,  but  of  what  kind  ?  not  a  gay  and  dange- 
rous, but  a  serious,  affecting,  and  instruc^ve 
one.  A  Spanish  auUh^-ft  has  still  more  in  it 
of  the  theatre :  —and  what  is  the  otjection  there  ? 
That  the  spectacle  is  light  or  ludicrous  ?  No : 
but  rather  that  it  is  too  serious  and  too  horrible. 
This,  it  is  to  be  noted,  is  the  only  occasion  on 
which  their  eyes  will  have  to  encounter  the  pub. 
lie  eye.  At  all  other  times,  be  their  visiton  ever 
so  numerous,  there  will  be  no  oonsdousness  cf 
beine  seen,  consequently  no  ground  for  the  in- 
sensibility which  might  be  apprehended  from 
the  habit  of  such  consciousness. 

Where  there  is  patience  to  discriminate,  the 
worst  institutions  may  afford  a  hint  that  may  be 
of  use;  I  would  not  turn  my  back  upon  reason 
and  utility,  though  I  found  them  in  the  Star- 
chamber  or  the  Inquisition.  The  authors  irf*  the 
latter  institution,  in  particular,  whatever  enormi- 
ties and  absurdities  may  be  hud  to  their  charge, 
must  at  least  be  allowed  to  have  bad  some  know- 
ledge of  rtage  rffecL    Unjust  as  was  dieir  penal 
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SECTION  VIII. 

1N8PECTION-OALLEKIE8  AND  LODGE. 

In  the  three  stories  of  the  inspection-tower, 
annular  inspection-galleries,  low  and  narrow, 
surrounding  in  the  lowermost  story  a  circu- 
lar inspection -lodge ;  instead  of  three  sto- 
ries of  inspection  -  lodge,  all  circular,  and 
in  height  filling  up  the  whole  space  all  the 
way  up.* 

Two  desiderata  had  been  aimed  at  in  the 
contrivance  of  the  inspector's  stations :  1 .  The 
-unbounded  fiiculty  of  seeing  without  being 
.seen,  and  that  as  well  while  moving  to  and 
fro,  as  while  sitting  or  standing  still :  2.  The 
capacity  of  receiving  in  the  same  place  visitors 
.who  should  be  in  t^e  same  predicament. 

The  second  of  these  objects  is  not  to  be 
dispensed  with.  If  the  governor  or  sub-gover- 
nor cannot,  for  the  purposes  of  his  business, 
receive  company  while  he  remains  in  this  sta- 
tion, he  must,  as  often  as  he  receives  them, 
quit  not  only  the  central  part,  but  the  whole 
circle  altogether,  leaving  his  place  in  the  in- 
spection part  to  be  supplied  by  somebody  on 
purpose.  Hence,  on  the  one  hand,  a  relaxa- 
tion of  the  inspective  force :  on  the  other,  an 
increase  in  the  expense  of  management. 

Suppose  it  possible,  as  I  conceive  it  will 
be  found,  for  the  inspector's  invisibility  to  be 
preserved,  upon  condition  of  giving  up  that 
of  the  visitors,  would  the  former  ^vantage 
be  sufficient  without  the  ktter?  Not  ab- 
solutely :  for  confederates,  as  the  discrimi- 


svstemin  its  application,  and  baibaious  in  its 
degree,  the  skill  they  diq^Iayed  in  making  the 
most  of  it  in  jxdnt  of  impression,  their  t^emn 
processions,  their  emblematic  dresses,  their  ter- 
Tific  scenery,  deserve  rather  to  be  admired  and 
imitated  than  condemned. 

Nihil  ex  tcendy  says  Lord  Bacon,  speaking  of 
procedure  in  the  dvil  branch  of  the  law :  Mul- 
turn  ex  seend^  I  will  venture  to  say,  speaking 
of  the  penaL  The  disasreement  is  but  verbal : 
Scenoy  in  the  language  of  the  noble  philosopher, 
"means  lying:  in  mine,  scena  is  but  scenery.  To 
My,  Mulhtm  ex  icend^  is  to  say.  lose  no  occasion 
of  speaking  to  the  eye.  In  a  well-composed  com- 
mittee of  penal  law,  Iknow  not  a  more  essential 
personage  than  the  manager  of  a  theatre. 

*  It  18  to  the  ingenuity  of  Mr.  Revely  that  I 
am  indebted  for  this  very  capital  improvement, 
which  I  did  not  submit  to  without  reluctance. 
It  occurred  to  him  in  contriving  the  construction 
of  the  chapel,  in  the  room  of  some  crude  ideas  of 
mv  own,  a  detailed  description  of  which  would 
take  up  more  room  than  it  would  be  worth.  The 
floors  of  the  present  inspector's  galleries  were  to 
have  been  continued  inwards  as  far  as  what  con- 
stitutes now  the  area  of  the  chapeL  The  gover- 
nor and  his  subordinates  were  to  have  Uved  in 
them  on  week  days,  and  on  Sundays  these  floors 
were  to  have  answered  the  purpose  of  galleries 
w  the  chapeL  All  the  way  up  from  floor  to 
floor  there  were  to  have  been  windows,  which 
T*?  ***  ^^  ^*^^  got  rid  of  somehow  or  other 
during  the  time  of  divine  serrice. 


nation  could  not  well  be  made,  nrigbt  gain 
entrance  in  numbers  at  a  time,  and  while  one 
M^as  occupying  the  attenrion  of  the  inspector, 
others  might  by  signs  concert  enterprises  of 
mischief  or  escape  with  the  prisoners  in  their 
cells.  Such,  at  least,  might  be  the  apprehen- 
sion entertained  by  some  people — at  least  upon 
the  &ce  of  this  single  supposition ;  though  to 
one  whose  conception  should  have  embraeed 
the  whole  system  of  safeguard  and  defence> 
the  danger  would,  I  think,  hardly  appear  for- 
midable enough  to  warrant  the  incurring  any 
expense,  or  sacrificing  any  advantage. 

Upon  the  first  crude  conception,  as  suted 
in  the  Letters,  my  hope  had  been,  that  by 
the  help  of  blinds  and  screens,  the  &culty  oi 
invisible  inspection  might  have  been  enjoyed 
in  perfection  by  the  whole  number  of  persons 
occup3ring  the*  central  part,  wherever  they 
were  pUoed  in  it,  and  whether  in  motion  or 
at  rest.  I  am  now  assured,  and  I  fear  with 
truth,  that  these  expectations  were  in  some 
respects  too  sangiune.  I  mean,  as  to  what 
concerns  ideal  and  absolute  perfection:  at 
the  same  time  that  for  real  service,  their  com- 
pletion, I  trust,  will  not  be  found  to  have 
sustained  any  material  abatement. 

Were  I  to  persist  in  endeavouring  to  give 
this  property  of  invisibility  with  regard  to  the 
cells,  as  well  to  the  person  of  the  inspector 
as  to  every  part  of  the  large  circle  in  which 
I  place  him,  and  to  every  object  in  it^  his 
situation  would  stand  exposed,  I  am  assuredly 
to  this  dilemma :  if  he  has  light  enough  i» 
do  any  business,  he  will  be  seen,  whatever  I 
can  do,  from  the  cells :  if  there  is  not  light 
enough  there  for  him  to  be  seen  from  the 
cells,  there  will  not  be  light  enough  to  enable 
him  to  do  his  business. 

The  difficulty  would  not  be  removed,  eves 
though  the  chapel  part  in  the  centre  were 
thrown  out,  and  the  inspector's  apartment 
extended  so  as  to  swallow  up  that  cenxnX 
part,  and  occupy  the  whole  circle.  My  ex* 
pedient  of  diametrical  screens,  or  partitions 
crossing  each  other  at  right  angles,  would  not 
answer  the  purpose  :t  if  they  extended  all  the 
way  from  tiie  drcumferenoe  to  the  centre, 
leaving  no  vacuity  at  that  part,  they  wooU 
divide  the  whole  circle  into  separate  qua- 
drants :  a  man  could  be  in  but  one  of  these 
quadrants  at  a  time,  and  while  he  was  in  that 
one  he  could  see  nothing  of  the  cells  corre- 
sponding to  the  others.  Stationed  exactly  in 
the  centre,  he  would  see  indeed,  but  he  could 
at  the  same  time  be  seen  from,  all  the  cells 
at  once.  No  space  can  ever  be  so  exactly 
closed  as  to  exclude  the  light,  by  any  living 
figure. 

Supposing  the  apertures  I  had  contrived  'm 
the  screens  insteaid  of  doors  capable  of  an- 
swering the  purpose,  they  would  leave  to  the 


t  See  Letter  11. 
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lodge  BO  provided  but  Httle  if  any  advantage 
over  an  annular  gallery  at  the  extremity  of 
the  circle,  at  contrived  by  Blr.  Kevely.  The 
circuit  might  be  performed  nearer  the  centre; 
but  ftill,  to  carry  on  the  process  of  inspec- 
tion, a  circuit  must  be  performed.  Nor  could 
H  be  performed  in  an  exact  circle :  the  small- 
er  cinde  thus  meant  to  be  performed  would 
be  brdcen  in  upon  and  lengthened  in  four 
places  by  figngs,  which  would  retard  a  man's 
progreas  more  than  an  equal  length  of  circle, 
«nd  might,  upon  the  whole,  consume  a  por- 
tioii  of  time  little  less  than  what  would  be 
requisite  for  performmg  the  perambulation  in 
Mr.  Revely's  inapectioD-galleries.* 

Add  to  this,  that  the  darkness  thus  spread 
over  ike  station  of  the  inspector  would  not 
admit  of  any  cure.  A  candle  could  not  be 
made  to  illuminate  any  object  he  had  ooca- 
aioo  to  see,  without  throwing  out  rays  that 
would  render  him  more  or  less  visible,  and 
his  situation  and  occupation  more  or  less  ap- 
liarait,  from  the  cells.  Ifa  screen,  concentric 
Co  the  drcumforence  of  the  room,  were  any- 
where interposed,  and  light  admitted  withm 
aide  of  it  ^  a  sky-light  or  vend  space  over 
the  centre  of  the  bmldin^,  that  would  in- 
crease the  length  of  the  Dgsag  circuit  to  be 
performed  through  the  diametrical  screens 
atill  more :  if  there  were  no  such  concentric 
•ereens,  the  thorough  light  would  be  com- 
pletely let  in,  rendering  the  inspector  and 


*  The  trudi  is,  what  one  would  hardly  have 
anpposed,  that  for  performing  this  perambula- 
tmi,  a  walk  of  about  40  feet  and  back  aanun  in 
«  straight  line,  Is  pretty  well  sufficient  Station 
the  hHpedor  anywhere  with  his  eye  contiguous 
to  the  outer  circumference  of  his  ring,  he  can, 
withoot  quitting  the  spot  he  stands  or  sits  on, 
iwmmand  a  view  of  seven  cells  on  each  side;  In 
the  same  rlnff,40  feet  may  be  described  in  walk- 
fag  without  aeviating  from  the  right  line :  and 
4SAet  Is  the  length  of  the  chord  subtending  the 
mace  occupied  in  the  drcumforence  by  5  cells. 
A  walk,  men,  in  a  line  equal  and  opposite  to  the 
cbofd  subtending  the  part  of  the  gallory  that 
conesnonds  to  the  dead-part,  will  give  an  inspec- 
tor fa  msgalleiy  a  view  of  the  wh^e  circuit.  If, 
na  fa  case  of  the  admission  of  fem^  prisonen, 
ti»  drcuk  be  divided  fa  any  story  between  a 
nala  and  female  inspector,  the  part  allotted  to 
each  iMy,  It  Is  evident,  be  commanded  without 
any  chaqge  of  place.  The  views  thus  obtained 
are  not.  It  must  be  confessed,  complete  ones : 
nore  or  less  of  every  cell  but  two  beingall  along 
fasaitepled  by  the  partidon-waUs.  But  it  fi 
diaaee  only,  and  not  desfan,  that  can  withdraw 
a  prisoner  fa  any  part  ofme  drcnit  out  of  the 
faapertor's  view:  never  knowing  fa  what  part 
of  the  gaUciy  the  inspector  is  at  the  time,  no 
one  part  of  any  cell  can  promise  him  any  better 
chance  of  concealment  than  another. 

Tlie  caknlatkin.  It  is  to  be  observed,  is  taken 
ftom  the  nal  dcaign :  were  tiie  measurement  to 
he  performed  upon  the  engraving,  the  result, 
oviiiff  10  the  error  already  mentloMd,  would  be 
ami  mote  fovomable. 
Vol.  IV. 


every  other  object  fa  the  room  completely 
visible  from  all  the  cells. 

Happily,  this  union  of  facompatible  condi- 
tions, however  requisite  to  fill  up  the  measure 
of  ideal  perfection,  is  far  from  being  so  with 
regard  to  practical  use.  In  the  narrow  an- 
nular gallery,  as  contrived  by  Mr.  Revely,  the 
condition  of  invisibility  may  be  preserved, 
1  am  assured,  fa  full  perfection.  By  being 
painted  bUck  fa  the  inside,  that  station  may 
be  rendered,  by  the  help  of  bUnds,  as  I  had 
proposed,  completely  diark,  its  narrowness 
rendering  it  impermeable  to  the  thorough 
light. 

To  change  his  prospect,  the  inspector  must, 
it  is  true,  be  obliged  to  shif^  his  station.  He 
must  therefore  from  time  to  time  patrol  and 
go  his  round  fa  the  manner  of  a  centfael  or  a 
watchman :  and  this  must  form  a  consider- 
able part  of  his  employment.  It  need  not, 
however,  occupy  any  thing  near  the  whole.f 
Stationed  at  no  more  than  28  or  29  feet 
from  the  exterior  wfadows,  and  close  to  the 
space  illuminated  by  the  ample  sky-light  over 
the  annular  well,  he  would  have  light  enough 
to  read  or  write  by :  and  these  employments, 
by  the  help  of  a  portable  stool  and  desk,  he 
might  carry  on  at  times,  at  any  part  of  the 
circle.  Books  may  be  kept,  entries  made, 
as  well  in  a  room  of  an  annidar  figure,  as  m 
a  round  or  square  one. 

Nor  will  the  time  employed  in  perambula- 
tion be  thrown  away,  or  expended  upon  the 
single  purpose  of  keeping  order  among  the 
prisoners.  Had  he,  instesd  of  this  ring,  had 
the  whole  drde  to  range  in,  he  would  have 
had  frequent  occasion  ^us  to  travel  fa  the 
circumference,  were  it  only  to  give  occasional 
orders  and  instructions  to  the  prisoners  as 
they  sit  at  work  fa  their  cells,  as  well  as 
to  let  them  fa  and  out,  fa  manner  already 
mentioned.  % 


f  The  greatest  distance  from  one  part  of  his 
range  to  the  other  would  be  93  feet,  being  half 
the  length  of  the  drcumfierence  of  the  dKle  at 
that  part. 

t  See  Sect  8,  Anmular  Well,  and  Part  IL 
Sect  Airing. 

Your  occoiional  vigilance  will  not  io^  says  an 
objector :  Your  prisoner  xoUl  make  experiments 
upon  iiy  discover  tohcn  Argus  nods,  and  make 
Ms  advantage  of  the  discovery,  .  He  xHll  hazard 
a  venial  transgression  at  a  venture:  that  un-- 
noticed,  he  wm  go  on  to  more  material  ones. 
WUl  he<?  I  will  soon  put  an  end  to  bis  experi- 
ments :  or  rather,  to  be  beforehand  with  him,  I 
will  take  care  he  shaU.not  think  of  making  any. 
I  will  sfagle  out  one  of  the  most  untoward  of  the 
prisoners.  I  will  keep  an  unintermitted  watch 
upon  him.  I  will  watch  until  I  observe  a  trans- 
ffresdon.  I  will  minute  it  down.  I  will  wait 
for  another :  I  will  note  that  down  too.  I  will 
lie  by  for  a  whole  day :  he  shall  do  as  he  pleases 
that  day,  so  long  as  he  does  not  venture  at  some- 
thing too  serious  to  be  endured.  The  next  day 
I  produce  the  list  to  him.  —  You  thought  your- 
self undiscovered:  you  abused  my  wdulgences 
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One  expedient  tKere  remahis,  by  whicb,  if 
\b  be  worth  while,  the  in?inbility  of  the  in- 
spector may  be  preserved  to  him,  without 
the  obligation  of  ever  stirring  from  his  seat. 
This,  however,  is  subject  to  two  restrictions : 
one  is,  that  whenever  he  quits  a  particular 
spot  in  the  room,  to  pass  to  any  other  part  of 
the  same  room,  he  must  become  visible:  the 
other  is,  that  his  invisibility  is  not  shared  by 
any  other  person  in  the  room.  The  expedient 
is  to  pUce  the  inspector  in  a  kind  <^  lan- 
tern, shaped  somewhat  like  two  short-necked 
limnels  joined  together  at  their  necks. 

Placed  as  before  on  a  floor  atuated  mid- 
way between  the  floor  and  the  ceiling  of  the 
lowermost  of  the  two  stories  he  commands, 
his  light  comes  to  him  from  a  spot  elevated 
above  the  eye  of  a  person  standing  in  the 
uppermost  oi  those  stories;  consequently, 
in  all  cases  above  the  eye  of  any  person 
dwelling  in  that  upper  story.  Level  with 
his  eye,  fi^ether  sittuig  or  standing,  the  lan- 
tern narrows  to  such  a  degree  as  to  enable 
him  to  carry  his  eye  close  to  the  circum- 
ference all  round,  without  changing  the  spot 
he  sits  or  stands  on. 

To  give  him  his  view,  the  lantern  is  pierced 
at  both  elevations  with  small  holes,  corre- 
sponding, as  upon  trial  shall  be  found  most 
convenient,  each  of  them  to  one  or  two  or 
some  greater  number  of  the  cells.  These 
Jioles  are  no  larger  than  the  aperture  of  a 
eommoD  spying-^ass,  and,  like  that,  dosed 
by  a  piece  of  ^ms»  whidi  if  neeeaary  miglit 
be  coloured,  or  smoked,  or  darkened  by  a 
blind.  Grant  that  after  lUl  they  will  not  per- 
fectly exdude  the  thorough  Ught,  nor  prevent 
his  figure  from  being  to  a  certain  degree  vi- 
sible from  the  cells :  still,  however,  Uie  part 
of  his  figure  thus  betrayed  will  be  so  small, 
that  to  the  purpose  of  discovering  to  a  pri- 
soner in  his  cell  whether  the  eye  of  the  in- 
spector is  at  that  moment  directed  towards 
him  or  not,  it  will  be  the  same  thing  as  if 
be  were  invisible.  That  by  diminishing  the 
apertures  to  a  certain  degree,  the  effect  might 
be  compassed,  is  indubitable;  for  the  lantern 
might  be  of  the  thinness  of  paper :  in  short, 
it  might  in  that  part  be  of  paper,  and  then  a 
pin-hole  would  be  suflBcient  to  give  him  a 
view.  Any  opaque  object,  to  let  down  by  a 
line  and  pulley  on  his  going  out,  would  pre- 
vent his  absence  from  being  discernible.  The 
difference  between  a  body  of  that  magnitude 
constantly  at  rest,  and  one  occasionally  in 
motion,  would  be  masked  by  the  smallness  of 
the  apertures. 


**e  how  you  vere  mUtukeih  Another  time,  you 
may  have  rope  Jbr  two  day ty  ten  day*:  (he longer 
it  w,  tfte  heavier  it  will  fail  upon  you.  Learn 
from  thie^  aUof  you^  that  in  this  house  trant' 
grettion  never  can  be  tafe.  Will  the  policy  be 
cruel? —No;  it  will  be  kind:  it  will  prevent 
tramgresiing';  it  wUl  gave  punishing. 


At  the  altitude  I'eadung  beiweea  ^kt  height 
of  his  eye  when  sitting,  and  the  height  of  Ua 
eye  when  standing,  the  lantern  coaM  not  be 
too  narrow:  it  should  be  only  just  wide 
enough  to  admit  his  head  and  shoulders  with 
ease.  Aboveandbelowthaiheight,  the  wider 
the  better,  for  the  sake  of  air  and  room,  so 
as  it  did  not  swell  out  in  such  manner  as  to 
intercept  his  view. 

The  next  question  is,  how  to  prevent  the 
prisoners  from  sedng  when  it  is  he  quits  his 
station?  His  exit  and  rptum,  if  performed 
by  a  door  in  the  side,  would  be  visible  from 
aU,  or  almost  all  the  odls — his  lantern  not 
serving  him  in  the  capadty  of  a  screen  on 
such  occasions,  to  anv  degree  worth  mention- 
ing. To  prevent  such  discovery,  his  entranoe 
must  be,  not  at  an  ordinary  door  on  the  side, 
but  at  a  trap-door,  by  a  ladder  from  below. 
The  lantern  might,  however,  besides  that,  be 
furnished  with  a  door  at  the  side,  to  give  him 
passage  at  times,  when  the  concealinent  of 
his  situation  was  no  longer  material,  and 
when  he  saw  occasion  to  show  himself  for 
any  purpose  to  the  inhabitants  of  any  parti- 
cular odl ;  for  instance,  to  give  a  prisoner 
passage  to  or  from  his  eell«  for  the  purpose 
and  in  the  manner  already  mentioned. 

The  central  aperture,  large  as  it  is,  would 
be  no  bar  to  the  employing  of  this  contri- 
vance. The  lantern,  it  is  true,  could  not 
occupy  this  central  part :  it  must  be  placed 
somewhere  on  one  side  of  it,  in  some  part  of 
some  surrounding  ring.  The  inspector,  there- 
fore, while  stationed  in  this  lantern,  would 
not  have  a  view  equally  near  of  all  his  cells; 
but  of  all  he  would  have  some  view,  and 
that,  one  may  venture  to  say,  a  safBdent 
one:  the  difierence  would  only  be  the  dis- 
tance from  the  centre  of  the  lantern  to  the 
centre  of  the  building ;  say  from  ten  to  a 
dozen  feet.  The  part,  too,  from  which  he 
was  in  this  manner  farthest  removed,  might 
be  the  dead-part,  where  there  are  no  cells — a 
division  which,  upon  the  present  plan,  oc- 
cupies five  parts  in  twenty-four  of  tlie  whole 
circuit. 

Still,  however,  an  apartment  thus  drcuro- 
stanced  would  not  serve  perfectly  well  £6r 
visitors ;  for  they,  at  any  rate,  would  be  vi- 
sible to  the  prisoners :  which,  for  the  reasons 
already  mentioned,  it  were  better  they  diould 
not  be.  Here,  then,  comes  in  one  use  of  the 
inspector's  lodge,  a  room  situated  within  the 
inspection -gallery,  and  eucirded  by  it  all 
round.  Many  other  uses,  and  these  very 
material,  will  be  observed  in  it,  when  the 
constnicdon  has  been  described:  uses,  to 
which,  it  will  be  equally  manifest  that  a 
transparent  room,  fitted  up  with  an  inspec- 
tion-lantern, would  not  he  applicable  with 
advantage. 

The  inspector's  lodge  is  a  drcidar,  or  father 
annular  apartment,  immediately  underneatlr 
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the  chapeL  The  diameter  I  propoie  now  to 
giTt  HUM  feet,  indudiiig  the  aperture  in 
the  centre.* 

The  central  aperture  in  thi«  story  ii  of 
the  same  diameter,  as  in  the  area  of  the 
chapel  and  the  dome  that  crowns  it,  viz. 
12  feet :  it  serves  here  to  light  the  centre  of 
the  dmmetrical  postage^  of  which,  under  the 
head  of  comMMnicatunu,  This  aperture  is 
likewise  of  £uther  use  in  the  Mray  of  safe- 
guard ;  for  nHiidi  also  see  the  head  of  com* 
wttaucatioHi. 

At  the  central  aperture  in  the  floor  of 
the  lodge  gives  light  to  the  passage  in  the 
story  underneath,  so  does  the  correspondent 
aperture  in  the  area  of  the  chapel  give  light 
to  the  lodge. 

Of  these  central  apertures,  that  which  is 
in  the  floor  of  the  chapel  takes  nothing  of 
the  room  firom  visitors.  During  chapel  times 
H  is  closed :  the  state  of  darkness  to  which 
it  thereby  reduces  the  lodge  is  then  of  no 
consequence,  since  at  those  times  nobody  is 
^ere.  So  Hkewise,  in  a  cold  winter's  even- 
ing, when  day-light  gives  place  to  candle- 
U^t,  the  &culty  of  closing  this  aperture 
will  probaUy  be  found  to  have  its  conve- 
nience. Its  height,  at  the  circumference, 
is  that  of  the  inspiection- gallery,  about  7 
feet;  at  the  central  aperture  about  13^  feet;t 
within  that  aperture,  about  61  feet,  that  be- 
ing the  depth  below  the  sky-light  by  which 
the  central  apertures  are  crowned.  The 
ceiling  is  consequently  a  sloping  one ;  drop- 
ping, in  the  course  of  18  feet,  ^bcfat  6}  feet, 
▼is.  from  134  to  7. 

An  round  the  circuit,  the  dead-part  ex- 
cepted, runs  a  narrow  lone  of  window,  to 
open  to  the  lodge  an  occasional,  view  of  the 
ceDs.  Of  these,  the  two  lower  stories  may 
be  seen  through  the  lowermost  inspection- 
gallery  ;  the  otibers  without  any  intermedium. 

The  ways  in  which  this  view  might  be 
opoied  are  more  than  one :  the  simplest  is  to 
pot  two  rows  of  panes;  one  for  giving  a  view 
of  the  two  lowermost  stories  of  cells,  a  little 
Mow  the  hi^iest  part  of  the  upright  parti- 
tioo:  the  other  for  the  four  remaining  stories. 


*  In  some  of  ^  impresstoni  of  the  drauftht  it 
appaaa  but  4S  feet :  diffeTCnee  12  feet  But  of 
this,  six  feet  is  taken  awavftom  this  ran  by  an 
cncr  in  the  draught,  as  already  mentioned :  the 
ocfacr  six  feet,  by  the  three  feet  added  to  the 
depth  of  the  innwtion^aUery  in  this  story — an 
addition  vhich  i  have  determined  to  take  away  t 
ic  has  no  specific  use ;  and  it  would  throw  the 
fedge  so  fer  back  as  to  be  precluded  by  the  hot- 
mm  ef  the  middkmost  inspectioD-gaUery  i^om 
the  possibility  of  having  any  view  at  aU  of  the 


tstoiTofoella. 
't  The  draught  does  not  dve  (piite  so  much. 
Hie  higher  the  better,  so  long  as  it  does  not 
laiw  the  floor  of  the  chapel  so  much  as  that  the 
beads  of  die  chapd  visitors,  when  standing,  shall 
canesal  the  miniaier.  from  the  prlaontn  when 
knssiity  in  the  second  stoiy  of  cdls. 


in  the  chord  subtending  the  angle  made  by 
the  junction  of  that  partition  with  the  ceiling. 
To  these  may  be  adapted  blinds  of  coarse 
white  muslin  or  linen,  pierced  every  inch  or 
two  with  eyelet  holes  about  the  size  of  an 
ordinary  silver  spangle.  By  this  means,  mat- 
ters nuiy  unquestionably  be  ordered  in  some 
way  or  other,  so  that  no  view  at  all  shall  be 
obtainable  in  the  ceUs  of  any  thing  that  passes 
in  the  lodge ;  at  the  same  time  that  a  person 
in  the  lodge  may>  by  applying  his  eye  dose 
to  any  of  the  holes,  obtain  a  perfectly  distinct 
view  of  the  corresponding  cells. 

By  the  central  aperture,  were  that  all,  a 
moderately  good  light,  it  is  supposed,  would 
be  afforded  to  the  lodge :  and  this  light  can- 
not but  receive  some  addition  from  the  lumi<* 
nous  £one  thus  given  to  the  circumference.  { 

To  gain  the  height  at  which  the  business 
of  inspection  can  in  this  manner  be  occa- 
sionally performed  from  the  lodge,  an  ascent 
of  about  1^  or  2  feet  must  be  made :  this 
may  be  donie  by  a  circular  bench  of  about  2 
feet  wide,  attached  all  round  to  the  partition- 
walL  It  may  be  distinguished  by  the  name  of 
the  ifupection-platform  or  vMpection^hench. 

By  means  of  the  lower  part  of  this  zone, 
the  inspector  of  the  gallery  attached  may 
himself  be  inspected  by  his  superiors  from  the 
lodge :  reciprocity  will  be  prevented  by  the 
advantage  in  hei^  given  to  the  commanding 
station.  He  may  also  be  relieved  at  any  time ; 
and  whenever  the  windows  of  the  gallery  are 
thrown  open  for  air,  the  lodge  succeeds,  in  a 
manner  of  course,  to  its  inspection-powers ; 
the  view  brightening  of  itself  at  the  time 
when  a  view  particularly  dear  is  more  parti- 
cularly wanted.  So,  likewise,  when  the  in- 
spector in  the  gallery  is  obliged  to  show  him- 
self at  any  particular  spot ;  for  instance,  by 
opening  the  door  of  one  of  the  ceUs,  losing 
thereby  his  omnipresence  for  the  time.) 

The  lodge  is  the  heart,  whidi  gives  life 


^  The  Pantheon  at  Rome,  which  is  more  than 
twice  the  height  of  the  space  between  the  floor 
of  the  lodge  and  die  opening  sky-light  over  the 
aperture,  is  lighted,  and,  according  to  Mr.  Re- 
vely*s  observadon,  very  well  ligbtea,  by  an  aper- 
ture of  about  twice  the  diameter  of  the  one  nere 
proposed. 

||  In  a  Panopticon  which  had  eight  stories  of 
cells,  it  might  perluups  be  not  amiss  to  make  the 
expoiment  of  the  limtem.  It  miffht  be  per- 
fonned  on  a  floor  between  the  lodge  and  the 
chapd ;  the  ladder  or  small  staircase  to  it,  like 
that  of  a  pulpit,  ascending  through  the  ceiling 
of  the  lodffe.  It  might  be  tried  at  a  small  ex- 
pense: and  in  case  of  its  not  answering,  it  would 
be  easy  to  give  to  this  story  die  form  of  the  other. 
Possibly,  in  difierent  ways,  both  arrangements 
might  nave  their  use. 

But  the  sorts  of  panopdcons  to  which  the  con- 
trivance of  the  lantern  is  more  pardculaily  adapt- 
ed, are  those  in  which  sedusion  from  sodety 
wimld  be  out  of  the  quesdon;  such  as  houses  oif 
industry,  free  manufectories,  or  schools. 
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and  motion  to  this  artificial  body :  hence  iasue 
all  orders :  here  centre  all  reports. 

The  conversation-tubes,  spoken  of  in  the 
Letters,  will  on  this  occasion  be  recollect- 
ed :  here  they  will  find  employment  in  more 
shapes  than  one. 

One  set  is  for  holding  converse  with  the 
subordinate  inspectors  in  the  two  superior 
giUeries.  A  small  tube  of  tin  or  copper  * 
passes  from  the  lodge,  in  a  horizontal  direc- 
tion, to  one  of  the  supports  of  the  lowermost 
inspection-gallery,  running  immediately  un- 
derneath the  roof^  to  which  it  is  attached  by 
rings.  Here,  bending  to  a  right  angle,  it  runs 
up  along  the  support  till  it  reaches  that  one 
of  the  two  superior  galleries  for  which  it  is 
designed:  it  there  terminates  in  a  mouth- 
piece level  ¥rith  the  ear  or  mouth  of  a  person 
sitting  there.  A  similar  mouth-piece  is  fitted 
to  it  at  its  commencement  in  the  lodge. 

A  tube  of  this  sort  for  each  gallery  may  be 
attached  to  every  one,  or  every  other  one,  of 
the  19  gallery-supports,  corresponding  to  the 
number  of  the  cells. 

The  tubes  belonging  to  the  different  stories 
should  be  attached  together  in  pairs,  with 
their  respective  mouth-pieces  in  the  lodge 
contiguous,  that  a  superior  in  that  apartment 
may  have  it  in  his  power  to  hold  converse 
with  the  subordinates  of  the  two  different 
galleries  at  the  same  time,  without  being 
under  the  necessity  of  vibradng  all  the  while 
from  place  to  place. 

Whether  the  voice  alone  will  be  sufficient, 
or  whether  a  bell  will  be  necessary,  to  sum- 
mon a  subordinate  inspector  from  the  most 
distant  part  of  his  gallery  to  the  station  cor- 
responding to  that  chosen  by  the  superior  in 
the  lodge,  may  perhaps  not  be  capable  of 
being  decided  to  a  certainty  without  experi- 
ment. If  a  bell  be  necessary,  it  may  be  con- 
venient to  have  one  for  every  tube ;  and  the 
wire,  by  running  in  the  tube  as  in  a  sheath, 
will  be  preserved  from  accidents.! 

*  About  the  siie  of  a  pea  shooter,  a  play- 
thing used  by  children  for  blowing  peas,  will 
probably  be  sufficient 

f  The  power  possessed  by  metallic  tubes  of 
conveying  the  sUgntest  whispers  to  an  almost  in- 
definite distance,  can  be  no  secret  to  such  readers 
as  have  seen  any  of  the  exhibitions  of  spoiking 
fi^^ures,  whose  properties  depend  upon  this  prin- 
ciple. 

Many  a  reader  may  also  have  seen  Mr.  Mer- 
lin's ingenious  contrivance  of  written  tablets  of 
orders,  for  masters  above  to  servants  below,  an 
index  pointing  to  a  tablet  in  the  superior  room, 
giving  motion  to  an  index  pointing  to  a  duplicate 
tablet  in  the  inferior  room,  upon  uie  principle  of 
the  drawing  machine  called  a  jMniograph.  The 
conversation-tubes  above  mentioned,  rni^^t  per- 
haps supply  the  place  of  those  order-tablets,  and, 
if  it  all,  with  very  considerable  advantage.  The 
intercourse  by  j^e  tablets  is  limited  to  the  few 
orders  they  can  be  made  to  hold :  it  is  not  red- 
I»rocaL  Tht  apparatus,  from  what  I  recollect  of 


The  other  set  of  conversation-tubes  b  to 
enable  an  inspector  in  the  lodge  to  hold  con- 
verse in  his  own  person,  whenever  he  thinks 
proper,  with  a  prisoner  in  any  of  the  oeUs. 
Fixed  tubes,  crossing  the  annular  well,  and 
continued  to  so  great  a  length,  being  plainly 
out  of  the  question,  the  tubes  for  this  pur- 
pose can  be  no  other  than  the  short  ones  in 
conunon  use  under  the  name  of  speaking^ 


Mr.  Merlin's  price,  would,  I  should  suppose,  be 
more  expensive. 

For  such  purposes,  the  tube  alone,  without  a 
bdl,  would  answer  the  purpose,  supposing  the 
servant  to  be  in  the  room  into  wnich  it  opined, 
and  not  unwilling  to  receive  the  order :  but  for 
summoning  him  nom  a  distant  partof  the  hoosc^^ 
and  for  putting  a  negative  upon  all  pretence  of 
not  heanng,  nothing,  it  is  evident,  but  a  bell,  can 
serve. 

The  tube,  as  already  mentioned,  might  serve 
as  a  sheath  to  inclose  the  bell :  thus  the  expense 
of  the  sheaths,  which  ate  at  present- employed  in 
some  cases,  would  be  saved.  At  the  places  where 
cranks  are  necessary,  the  tubes,  that  the  conti- 
nuity may  not  be  broken,  must  be  enlarged  to 
receive  tnem.  Whether  the  voice  would  conti- 
nue intelligible,  as  well  as  audible,  ailer  so  many 
inflexions  of  the  tube  as  may  be  necenary  in  some 
cases  in  common  houses,  is  more  than,  without 
experiment,  I  can  pretend  to  say.  Intiief 
case,  there  is  but  one  angle,  and  even  t' 
of  necessity,  might  be  got  rid.of. 

Wire,  by  its  rigidity,  being  liable  to  twist  and 
snap,  p^aps  thefiax  or  New  South  Wales,  when 
that  admirable  commodity  comes  to  be  sumiUed 
in  sufficient  quantities  for  manufacture,  might  be 
substituted  with  advantage. 

Under  the  difierent  mouth-pieoes  openinff  into 
the  servants*  apartment,  might  be  painten  the 
names  of  the  rooms  to  whidi  they  respectively 
corresponded. 

Copper,  by  those  who  would  not  grudge  the 
expense,  would  on  several  accounts  be  evidently 
preferable  to  tin.    In  the  master's  apartment, 

lit  mouth-pieces  would  fbim  an  ornamental  ad- 

ition  to  the  furniture. 

It  is  certainly  an  awkward  drcumstanoe,  and 
which  occasions  much  waste  of  time  in  families, 
for  a  servant  to  be  obliged  to  go  up  three  or  four 
pair  of  stairs  to  receive  orders  which  are  to  be 
executed  in  the  kitchen  fVom  whence  he  came. 

Since  writing  the  above,  I  reooUect  having 
seen  a  tube  employed  for  this  purpose  many  years 
ago  at  Messrs.  Naime  and  Blunt's,  mathematical 
instrument  midcers,  in  Comhill,  to  great  advan- 
tage. It  reaches  fVom  the  bottom  of  the  staircase 
toa  level  Vith  a  workshop  in  the  garret. 

At  Mr.  Merlin's,  too,  1  recollect  having  heard 
of  i^n  instance  in  which  the  principle  is  empkyjred 
in  a  piece  of  mechanism  set  up  since  1  was  there. 
Discourse  is  carried  on  in  whispers  between  two 
persons  addressing  themselves  to  two  heads  set 
up  at  the  opposite  ends  of  a  long  room.  Thoe 
must  thererore  be  two  angles  made ;  two  perpen- 
dicular tubes  inserted  into  an  horisontal  one. 

It  is  curious  to  think  what  a  length  of  time  an 
idea  may  lie,  witiiout  receiving  some  of  its  most 
obvious  as  well  as  useful  applications.  For  how 
many  centuries  was  the  art  of  engraving  for  im- 
pressions  practised  to  inimitable  perfection  on 
small  stones,  without  its  occurring  to  any  one  to 
apply  it  to  plates  or  types  upon  a  large  sade ! 


Si! 
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trumpetB,  To  an  inspeetor  stationed  in  the 
lodge,  it  is  not  indeed  in  every  part  of  every 
cell  that  a  prisoner  with  whom  he  may  have 
occasion  to  hold  converse  will  he  already 
visible.  Bat  to  render  him  so,  there  needs 
but  an  order  summoning  him  to  the  grating ; 
which  order  may  be  delivered  to  him  through 
the  local  subor&iate,  from  the  inspection-gal- 
lery belonging  to  that  story  of  cdls. 

Here  may  be  observed  the  first  opening  of 
that  scene  of  dock- work  regularity,  whidi  it 
would  be  so  easy  to  establii^  in  so  compact  a 
microcosm.  Certainty,  promptitude,  and  uni- 
formity, are  qualities  that  may  here  be  dis- 
played in  the  extreme.  Action  scarcely  fol- 
lows thought,  quicker  than  execution  might 
here  be  vaide  to  follow  upon  command. 

Turn  now  to  the  good  Howard's  Peniten- 
tiary-town, and  conceive  a  dozen  task-mas- 
ters and  turnkeys  running  on  every  occasion 
from  one  comer  of  it  to  the  other  and  back 
again  (little  less  than  j  of  a  mile)  to  receive 
some  order  from  the  governor,  the  prisoners 
their  own  masters  all  the  while. 

ffither  come  the  customers  to  such  prison- 
ers as  exercise  their  original  trades;  at  stated 
times  to  bring  materials  and  take  back  work, 
and  at  most  times  to  give  orders.  By  the 
conversation-tubes,  converse  for  this  as  well 
as  every  other  permitted  purpose,  is  circulated 
instantaneously,  with  the  utmost  fiuality,  to 
the  greatest  distance.  Even  the  intervention 
of  the  load  inspector  is  not  necessary:  a  call 
from«  speaking-trumpet  brings  the  remotest 
prisoner  to  the  front  of  his  cell,  where  he  mav 
be  seen  by  the  customer,  as  well  as  heard. 
Under  eadi  speaking-trumpet  hangs  a  list  of 
the  prisoners  to  whose  cells  it  corresponds. 
The  names  are  on  sepvate  cards,  which  are 
sldfted  as  often  as  a  prisoner  happens  to  be 
shifted  from  cell  to  celL  As  to  the  two  low- 
est stories  of  cells,  converse  with  them  may 
be  carried  on  directly  from  the  corresponding 
Inipection-gallery. 

The  lodge  may  serve  as  a  common  room 
lor  all  the  officers  of  the  house.  Of  its  divi* 
lion  into  male  and  female  sides,  I  speak  else- 
where. On  tiie  male  side,  the  sub-governor, 
tbediaplain,  the  surgeon,  and  perhaps  another 
olBcer,  sudi  as  the  head  schoolmaster,  may 
bave  eadi  his  separate  apartonent,  divided, 
however,  from  the  rest  no  otherwise  than  by 
•  moveable  screen,  not  reaching  to  the  ceiling, 
and  leaving  free  passage  as  well  round  the 
oentral  aperture  as  round  the  inspection-plat- 
form  attached  to  the  surrounding  wall. 

In  this  same  apartment,  the  officers,  male 
and  female,  may  take  their  meals  in  common. 
Room  is  not  wanting.  Why  not,  as  well  as 
fellows  in  a  college  ?  This  surely  would  not  be 
the  leMt  active  nor  least  useful  of  all  colleges. 
Too  mudi  of  their  time  cannot  be  spent  in 
this  oentral  station,  when  not  wanted  on 
I  duty.    No  expedient  that  can  help 


to  bring  them  hither,  or  keep  them  here, 
ought  to  be  neglected.  The  legitimate  au- 
thority of  the  governor  and  sub-governor  will 
here  receive  assistance,  their  arbitrary  power 
restraint,  from  the  presence  of  their  associates 
in  office.  A  governor,  a  sub-governor,  moU 
blush,  if  not  fear,  to  issue  any  tyrannical  order 
in  presence  of  so  many  disapproving  Mdtnesses ; 
whose  opinion,  tadt  or  expressed,  will  be  a 
bridle  upon  his  management,  though  without 
power  to  oppose  and  disturb  it.  Monarchy, 
with  publidty  and  responsibility  for  its  only 
checks :  such  is  the  best,  or  rather  the  only 
tolerable  form  of  government  for  such  an 
empire. 

In  Mr.  Howard's  Penitentiary-town,  each 
officer  has  his  house — all  separate,  and  all  out 
of  sig^t  and  hearing  of  the  prisoners.  This 
latter  arrangement  may  be  the  more  agree- 
able one  of  the  two  to  the  servant ;  but  which 
is  the  best  adapted  to  the  service  ? 

The  want  of  side  windows,  as  in  other 
rooms,  will  render  it  eligible  at  least,  if  not 
necessary,  to  make  a  provision  of  air-holes 
for  the  purpose  of  ventilation. 

The  supports  to  the  surrounding  gallery, 
as  shown  in  the  engraved  plan,  might,  if  made 
hollow,  answer  this  intention,  and  save  the 
making  an  apparatus  of  tubes  on  purpose.  In 
this  case,  however,  each  support  would  re- 
quire a  horizontal  tube  inserted  into  it  at 
right  angles,  which  might  run  dose  and  pa- 
rcel to  the  conversation-tubes,  immediately 
under  the  ceiling. 

It  is  at  the  level  of  the  ceiling  that  these 
air-tubes  should  discharge  themsdves  into  the 
lodge,  and  not  at  the  levd  of  the  floor.  In 
the  latter  case,  they  could  not  answer  this 
intention  without  a  continual  blast,  which  in 
cold  weather  would  be  very  troublesome.  In 
the  other  way,  the  blast  b^;inning  above  the 
levd  of  the  head,  is  directed  upwards,  and 
gives  no  annoyance.  Health  is  not  bought 
at  the  expense  of  comfort. 

In  giving  the  dope  to  the  ceiling  in  manner 
above  mentioned,  I  had  two  conveniences  in 
view :  ventilation  and  stowage.  To  ventila^ 
tion,  which  is  the  principal  object,  a  rectili- 
near slope  in  this  case  is  more  tevourable,  not 
only  than  a  horizontal  ceiling,  but  even  than  a 
coved  ceiling  or  dome.  BoUi  would  have  left 
a  space  untraversed  by  the  current :  in  the 
one  case,  the  space  would  have  been  angular ; 
in  the  other,  there  would  still  have  remained 
some  space  for  stagnant  air,  though  lessened 
by  the  abrasion  of  the  angle. 

The  reduction  of  the  hdght  of  the  ceiling  at 
this  part  leaves  a  quantity  of  room,  of  which 
some  use  may  be  inade  in  the  way  of  stowage  j^ 
From  the  area  of  the  chapel,  the  floor  must, 
as  well  as  the  ceiling  below,  have  a  certain 
degree  of  dope  to  a&rd  the  second  story  of 
ceUs  a  view  of  the  minister.  But  the  decli- 
vity in  the  ceiling  begins,  not  under  the  cir'^ 
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cvmference  of  that  area,  bat  mudi  nearer  the 
centre,  viz.  at  the  central  aperture.  Hence, 
after  necessary  allowance  for  thickness  of  floor 
and  ceiling,  there  Mali  remain  a  void  space  of 
considerable  extent  all  round,  the  exact  di- 
mensions of  which  it  is  needless  to  particu- 
larise. Disposing  the  slope  here  and  there 
in  regular  and  gentle  flights  of  steps,  for  the 
purpose  of  communication,  in  other  places 
the  thickness  of  2  or  3  or  4  steps  may  be  laid 
together,  to  receive  drawers  or  presses. 

A  place  still  more  convenient  in  proportion 
to  the  extent  of  it  in  the  way  of  stowage,  will 
be  the  space  immediately  underneath  the 
inspector's  platform  in  the  lodge.  It  will  serve 
for  presses  or  drawers  opening  into  the  sur- 
rounding gallery. 

A  more  considerable  space  runs  from  be- 
hind the  two  superior  galleries,  under  the 
steps  of  the  chapel-galleries  to  which  they  are 
respectively  attached.  Tools  and  materials 
of  work,  of  which  the  bulk  is  not  very  con- 
siderable,  will  find  very  convenient  receptacles 
in  these  several  places,  where  they  will  be  in 
readiness  to  be  delivered  out  and  received 
back,  by  being  handed  over  the  annular  well, 
to  the  prisoners  in  their  cells. 

As  to  the  mode  oi  warming  the  lodge,  it  vrill 
be  considered  in  the  section  so  entitled.* 


SECTION  IX. 

OF  THE  COMMUNICATIONS  IN  OENERAL. 

Under  the  general  name  of  Communications 
may  be  comprised — 

1.  The  passages,  and  galleries  serving  only 
as  passages. 

8.  Staircases. 

3.  Gates,  doors,  and  apertures  answering 
the  purpose  of  doors. 

None  of  these  but  are  articles  of  very  ma- 
terial concern  in  a  prison. 

In  a  Panopticon-prison,  one  general  problem 
applies  to  dl :  to  extend  to  all  of  them,  with- 
out exception  or  relaxation,  the  influence  of 
the  commanding  principle.  Cells,  communi- 
cations, outlets,  approaches,  there  ought  not 
anywhere  to  be  a  single  foot  square,  on  which 
man  or  boy  shall  be  able  to  plant  himself—no 
not  tor  a  moment — under  any  assurance  of  not 
being  observed.  Leave  but  a  single  spot  thus 
unguarded,  that  spot  will  be  sure  to  be  a 
lurking-place  for  the  most  reprobate  of  the 
prisoners,  and  the  scene  of  all  sorts  of  for- 
bidden practices. 

In  an  ordinary  public  building,  there  is  a 


0  *  How  to  reconcile  the  use  of  the  lodge  as  a 
^ning-room  with  the  purity  of  air  necessary  to 
the  reception  of  company  m  the  chapel  ?  By 
making  the  Saturday  s  dinner  the  last  meal,  de- 
dicating to  ventilation  the  whole  interval  between 
that  period  and  the  commencement  of  divine  ser- 
vice  IB  the  ensuing  day. 


use  in  having  the  communications  epadon* 
and  numerous :  in  a  prison,  they  ought  rather 
to  be  few  and  narrow.  Convenience  is  the 
great  object  in  the  one  case;  security  in  the 
other.  The  fewer,  the  easier  guarded ;  the 
narrower,  the  less  force  there  can  be  at  anf 
given  point  to  oppose  to  the  commanding  and 
defensive  force  of  the  prison.  Nor  will  the 
sacrifice  requisite  to  be  made  of  convenienee 
be  found  so  great  as  might  be  imqgined.  In 
an  ordinary  public  building,  persons  have  oo> 
casion  to  pass  in  indeterminate  numbers  at  a 
time,  and  the  same  person  frequently.  In  a 
well-contrived  and  well-regulated  prison,  at 
least  in  a  prison  upon  this  construction,  the 
persons  who  are  to  pass,  and  the  thnes  at 
which  they  have  occasion  to  pass,  are  all  fore- 
known and  registered.  Sacrifice,  did  I  say? 
The  reader  hsuB  already  seen  much  oonveni-^ 
encegafaied,  and  I  hope  he  will  see  scarce  aoj 
sacrificed. 

The  objects  that  required  te  be  attended 
to,  in  planning  a  system  of  communicationt 
for  an  establishment  of  this  kind,  were — 

1.  The  ends  to  be  kept  in  view  in  the  con- 
trivance; 2.  The  places  to  nndfrom  whicb 
communications  were  to  be  contrived;  3.  The 
persons  and  things  for  which  the  communi- 
cations might  be  wanted. 

The  ends  to  be  kept  in  view  with  regard 
to  the  prisoners,  are  principally  four: — 

1.  Uninterrupted  exposure  to  invisibie  in- 
spection. 

2.  Inability  to  attack  the  keeper,  or  d« 
other  mischief. 

3.  Separadon  of  the  sexes,  if  both  are  in* 
eluded  in  one  building. 

4.  Prevention  of  converse  with  priaonera 
of  other  cells,  at  times  of  passing  to  and  fit». 

The  places  in  question  are —  1.  The  cells; 

2.  The  inspection-galleries ;  3.  The  inspec- 
tor's lodge ;  4.  The  chapel ;  5.  The  ware- 
rooms;  6.  The  fire-places;  7.  The  yards. 

The  persons  in  question  are —  1.  The  pri- 
soners; 2.  The  keepers;  3.  Visiters  to  the 
head-keeper  and  other  officers,  on  business  or 
curiosity;  4.  Visitors  to  the  chapel. 

The  things  in  question  may  be  reduced  to 
the  head  of — 1.  Machines;  2.  Materials  for 
work;  3.  Finished  work;  4.  Provisions. 


SECTION  X. 
communications. 
Prisoners*  Staircases. 
Staircases  for  the  prisoners  are  of  course 
requisite  from  the  bottom  to  the  top  of  thai 
part  of  the  building  which  they  are  to  inhabit : 
from  the  sunk  story  below  the  cells,  to  the 
upper  story  of  the  cells. 

I  make  two  sets  of  staircases,  and  but  two 
—  I  put  them  into  the  dead-part — I  place 
them  in  stories  one  over  another,  and  not,  a» 
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was  oBoe  proposed  to  me,  winding  all  over 
tlM  Iniilding —  I  place  them  in  a  luie  within 
the  inner  boondary  or  back  front  of  the  cells, 
▼et  not  extending  so  far  the  other  way,  as  to 
the  exterior  bounidary  or  fore  front —  I  make 
them  of  iron  bars — I  make  the  flight  of  steps 
run  in  a  direction  paraUel,  and  not  at  right 
angles,  to  the  cell-galleries  and  inspection- 
galleries — I  give  them  pulley-doors  with  warn- 
ing-bells wbere  they  open  into  the  galleries — 
I  carry  them  down  to  the  sunk  story  below 
the  cells — I  make  them  at  the  utmoat  not 
wider  than  the  galleries. 

1.  I  make  two  of  them,  pai^y  to  shorten 
in  some  degree  the  passage  to  each,  but  prin- 
cipally to  provide  iar  the  separation  of  the 
sexes,  if  both  are  received  into  one  building, 
aa  in  a  boflding  of  this  land  they  might  be 
wirii—t  inconvenience.* 

2.  I  makeno  more  than  two.  In  a  building 
for  ordinary  uses  this  number  might  be  scanty ; 
it  is  not  so  in  such  an  one  as  the  present. 
The  occasions  on  which  they  will  be  wanted 
are  few;  they  may  be  all  Imown  and  num- 
bered.! 


*  See  the  Section  on  the  Separation  of  Ihe 
Sexes, 

i- 1.  For  meals  they  wiD  not  be  wanted.  The 
BToviaion  is  hoisted  up  to  the  cells  in  trays  or 
iMwkcta,  by  cranes,  one  on  each  side — a  tiay  for 
each  story  of  cells.  In  each  story,  one  or  two 
priaonen  distribute  the  contents  among  the  oeUa. 
Two  double  cdls  behig  taken  off  by  the  dead- 
part,  nme  remain  on  each  side,  with  an  odd  one 
m  the  middle :  this  makes,  at  two  prisoners  to  a 
cell,  to  each  story  20  meises  to  be  hoisted  up  on 
each  side ;  at  three  prisoners  toa  cell,  80. 

There  remains  only  airing-times  as  far  as  the 
prisoners  are  concerned.  On  week  days,  I  air 
them  by  walking  in  a  wheel  without  doors,  [See 
the  Secxion  on  ifirt^.l  Airing  times  occur  for 
each  prisoner  but  twice  in  the  twenty-four  hours. 
Were  it  much  oftener,  the  time  employed  in  de- 
scending and  reasoenduig  would  notbe  altogether 
lost;  it  would  ^  m  part  of  exerdse— a  necessary 
article  of  regunen  for  sedentuy  employments, 
which,  cceteri*  paribus^  I  prefer,  for  reasons  here- 
inafter given.-4See  Section  on  Employments], 

Inspectors,  keeners  as  such,  have  scarce  any 
occasion  to  enter  the  cells.  Stationed  not  more 
than  twenty-fivefeet  from  the  most  distant  part  of 
a  edl,  and  tram  the  nearest  not  more  than  eleven, 
nodnni^  but  the  occasion  of  taking  a  minute  ex- 
amination of  some  small  otgect  can  summon 
them  thither:  Once  a-day  at  most  will  be  amply 
$uAcient.  The  prisoners  they  let  in  and  out  of 
didr  cells,  without  quittii^  their  own  station,  in 
naamer  hereafter  describeiL  They  have,  besides. 
Aw  their  separate  use,  if  necessary,  the  lodge 
«taimae  frr  their  lowest  floor,  and  the  company^s 
Murcases  for  the  two  floors  above  it 

For  taskmastera  as  such,  the  occasion  to  use 
these  staircases  is  but  little  more  f^^quent 
Their  business  lies  in  the  cells :  all  day  long, 
mikas  it  be  at  meal-time,  they  will  be  in  one  or 
odMT  of  the  cells.  Raw  materials  may  be  dis- 
fBhHcd,  and  finished  work  collected,  at  stated 
pttied%  in  the  same  manner  as  the  provisions. 
This  operation  may  be  directed  by  the  inspectors. 
Without  stirring  from  their  galleries.    If  a  task- 


3.  I  place  the  staircases  of  diflbrent  stories 
in  one  pile,  one  over  another,  not  in  a  spiral 
running  round  the  building.  In  the  latter 
case,  the  prisoners  on  each  side  would  in  their 
ascent  and  descent  pass  each  of  them  by  the 
cells  <^  all  the  floors  below  his  own.  Bui 
such  a  perambulation  would  but  ill  accord 
with  that  plan  of  seclusion,  which,  horn  the 
initiation  given  to  it,  may  and  ought  to  be 
adhered  to  with  the  greater  strictness.  On 
the  plan  here  preferred,  the  perambulation, 
and  thence  the  opportunity  of  converse,  is 
reduced  to  its  least  limits.  { 

4.  I  place  them  in  the  dead-part — 1.  Be- 
cause by  that  means  I  do  not  make  aacrifice 
of  any  of  the  cells ;  2.  Because  I  thereby 
bring  them  within  readi  of  the  governor,  or 
sub-governor,  or  both,  in  such  manner,  that 
those  officers  may  give  an  eye  that  way,  with- 
out quitting  for  the  purpose  the  projecting 
front,  in  wUch  will  be  the  principal  abode  of 
the  one,  and  the  occasional  business  of  the 
other. 

5.  I  place  them  within  the  interior  boun- 
dary or  back  front  of  the  cells,  and  conse- 
quently Mrithin  the  line  of  the  cell-galleries. 
Tlus  I  do,  that  the  width  of  the  ceU-galleries 
in  that  part  may  aflford  sufficient  landing-place, 
as  well  for  a  prisoner  when  he  has  opened  the 
door  leading  to  the  staircase  from  the  cell- 
gallery,  as  to  an  inspector  in  his  way  to  the 
prisoners*  staircase  from  the  inspection-gal* 
lery,  of  which  a  little  further  on. 

6.  Instead  of  carrying  them  home  to  a  line 
with  the  fore  front  or  exterior  boundary  of 
the  cells,  so  as  to  occupv  the  whole  depth, 
I  make  them  fidl  short  of  that  line  by  a  few 
feet — say  four  feet,  exclusive  of  the  thickness 
of  the  wall,  and  the  apertures,  corresponding 
to  windows,  that  may  be  made  in  that  thick- 
ness. In  the  space  thus  reserved,  I  put  water- 
closets,  at  least  for  the  governor's  house  on 
his  side ;  more  especially  on  his  ground-floor. 


master,  as  such,  looks  to  it,  it  will  be  without 
going  backwards  and  forwards  on  purpose,  once 
upon  his  entrance  upon  his  business,  and  once 
upon  his  leaving  it 

With  prisoners  who  work  at  trades  they  have 
been  bred  to,  taskmasters  will  have  nothing  to 
do.  In  many  instances,  instruction  may  be  con- 
veyed from  the  inspection-gallery;  and  so  far 
there  are  no  taskmasters  distinct  from  keepers. 

In  ordinary  prisons,  it  reouires  resolution  to  be 
a  keeper — a  quality  in  which  men  who  have  been 
bred  to  sedentary  trades  are  liable  to  be  deficient 
But  in  a  iniaon  where  a  keeper  never  need  see  a 
prisoner  without  either  a  wall,  or  a  grating,  or 
a  space  of  seven  feet  between  them,  the  most 
arrant  coward  need  not  fear  being  a  keeper :  cou* 
rage  is  almost  a  superfluous  virtue. 

X  The  prisoners  of  a  cell  nearest  the  staircase  • 
have  no  cells  at  all  to  pass  by :  those  of  a  cell 
the  most  remote,  but  nine.  Their  instructions  , 
are — not  to  stop  or  speak  as  they  pass :  and  for 
the  observance  of  that  rule,  effectual  securi^  b 
provided,  as  will  be  seen  under  the  head  of  Airm 
ingy  as  also  a  little  below. 
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In  this  reeess  ne  commands,  without  being 
seen,  a  view  of  the  staircase,  by  which  means 
he  is  necessarily  obliged,  as  well  as  without 
trouble  enabled,  to  give  a  look  into  the  pri- 
son once  a-day  at  least,  at  uncertain  and  un- 
expected times.  The  ground-floor  is  more 
peculiarly  adapted  to  this  purpose,  since  from 
that  station  his  chance  of  getting  a  sight  of 
the  prisoners,  as  they  ascend  and  descend, 
extends  to  the  inhabitants  of  every  story  of 
cells  in  the  semidrde  on  that  side :  whereas 
on  a  superior  story  the  chance  would  not 
extend  to  such  of  the  prisoners,  whose  cells 
were  situated  in  any  inferior  one. 

7.  The  staircases  are  of  iron  bars,  and  not 
of  brick  or  stone — 1.  That  they  may  be  the 
more  airy ;  2.  That  one  part  may  intercept 
the  light  from  another  as  little  as  possible ; 
3.  That  the  prisoners,  as  they  go  up  and  down, 
may  be  exposed  as  much  as  possible  to  view 
from  the  inspection-galleries  in  that  quarter. 

8.  It  is  also  for  the  latter  reason  Uiat  the 
flights  of  steps  run  parallel  to  the  inspection- 
gidleries.  Had  their  course  been  at  right 
angles  to  those  galleries,  the  stairs  being  in- 
terposed, between  the  prisoners  in  their  ascent 
or  descent  and  the  inspector's  eye,  would  have 
screened  them  from  his  view. 

9.  The  use  of  the  puUey-doors,  which,  on 
opening,  ring  warning  bells,  is  to  give  notice 
of  the  approach  of  a  prisoner,  upon  an  occa- 
sion mentioned  elsewhere,  to  the  inspector, 
who,  by  that  means,  is  sunmioned  to  let  him 
into  his  cell,  and  in  the  mean  time  to  have 
an  eye  upon  his  motions. 

10.  I  place  the  doors,  as  in  «  protracted 
fartitioH,  crossing  the  cell-gallery  at  that  part 
in  its  whole  width,  and  consequently  termi- 
nating in  a  line  with  the  balustrade ;  the  door 
being  hung  on  at  the  side  nearest  to  the  cells, 
and  opening  from  the  landing-place,  behind 
which  runs  the  staircase  imon  the  cell-gallery, 
and  not  from  the  cell-gallery  upon  the  land- 
ing-place. In  tMs  way,  partly  by  the  wall, 
pi^y  by  the  mode  of  opening,  the  view  is 
pretty  effectually  cut  off,  as  between  the  pri- 
soners on  the  staircase  and  those  within  the 
ceUs.' 

11.  In  making  the  staircases  at  all  wider 
than  the  galleries,  there  would  be  no  use : — 
1.  There  can  never  be  any  occasion  for  con- 
Teying  by  the  former  anything  that  cannot 
pass  idong  the  latter.  2.  There  is  not  even 
80  much  occasion  for  wid^  in  the  staircase 
as  in  the  galleries,  since  anjrthing  that  could 
not  be  conveyed  by  the  staircases  might  be 
hoisted  up  into  the  galleries  by  the  crane. 
S.  Anything  that  required  greater  width, 
mi^t  be  conveyed,  either  by  the  lodge  stair- 
case or  through  the  central  aperture,  to  the 


•  If  it  were  worth  while,  the  view  might  be 
still  more  completely  cut  on,  by  adding  another 
door  parallel  to  the  former,  opening  upon  the 
landing-place. 


inspection-gallery  on  that  floor,  and  to  tibe 
two  higher  floors  by  the  chapeUviatort*  stair- 
cases, —  of  which  presently. 

SECTION  XL 

COMMimiCATlOlffS — INSPEGTOKS  STAIBCASBS* 

As  to  the  keepers,  inspectors,  or  taskmas- 
ters, there  are  three  sets  of  staircases,  of 
which  they  may  have  the  use.  The  two  firsfc 
are  the  two  sets  of  prisoners*  staircases  just 
mentioned :  the  other  set  is  that  composed 
of  the  lodge  staircase  on  the  lower  floor  of 
the  inspection-tower,  and  the  diapel-visitors* 
staircases  in  the  two  upper  ones. 

In  addition,  however,  to  the  prisoners*  stair- 
cases, there  will  be  required  for  the  inspec- 
tors, from  their  galleries,  short  passages  or 
staircases  of  communication,  traversing  the 
intermediate  area.  These  I  call  the  traven^ 
ing  or  inspectors  staircases. 

To  make  the  inspector's  staircase,  I  proceed 
in  this  manner.  At  the  side  of  the  landing- 
place  opposite  to  that  in  which  I  have  placed 
the  door,  I  carry  the  cellular  partition-wall 
all  the  way  up,  not  only  across  the  region  of 
the  cell-galleries,  but  also  across  the  inter- 
mediate area,  so  as  to  join  the  inspection-gal- 
lery. By  this  means,  a  solid  opaque  bade  is 
given  to  these  staircases  in  every  story ;  and 
a  complete  separation  is  made  between  the 
several  piles  of  cells  with  their  staircases,  and 
the  remainder  of  the  dead-part.  Parallel  to 
this,  and  between  this  and  the  pile  of  stair- 
case-doors, at  the  distance  of  about  four  feet, 
I  place  a  diin  partition  all  the  way  up,  with 
blinded  spying-holes  running  in  the  line  level 
with  the  inspector's  eye. 

Between  the  two,  run  two  narrow  flights 
of  steps,  no  more  th^n  about  two  feet  vride 
each :  by  that  which  is  nearest  the  thick  par- 
tition, the  inspector  descends  to  that  part  of 
the  prisoners'  staircase  which  is  upon  a  lev^ 
with  the  inferior  one  of  his  two  stories  of 
cells;  by  the  other,  he  ascends  to  that  whidi 
is  upon  a  level  with  the  superior  one :  or  vice 
versd.  Each  flight  of  steps,  upon  its  gaining 
the  landing.pla^,  is  crossed  by  a  grated  door 
of  equal  width,  made  in  the  grataag  yrbkA. 
on  that  site  forms  a  boundary  to  the  landii^- 
place  from  top  to  bottom,  and  opening  upon 
the  landmg-place.  This  door,  which  is  kept 
constantly  locked,  the  key  bdng  in  the  cus- 
tody of  the  inspector,  serves,  inHhen  shut,  to 
keep  the  prisoners  from  straggling  out  of  tiieir 
staircase  over  the  inspector's  staircases,  to 
pry  into  the  inspection-galleries.  Being  of 
open  work,  it  affords  the  prisoners  in  their 
staircase  a  sight,  it  is  true,  of  an  UMpeotor 
when  crossing  over  to  them  on  his  sturcase. 
But  this  transient  exposure  is  no  derogalion 
to  his  omnipresence.  To  all  who  see  him, 
he  is  present :  nor  is  he  absent  with  regud 
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to  those  who  do  not  tee  him ;  rinoe  from  his 
not  being  present  where  they  can  see  him, 
▼is.  on  k^  staircase,  it  does,  not  follow  but 
that  be  may  be  present  at  some  other  part  of 
his  station,  from  whence  he  mav  be  viewing 
him,  while  he  is  himself  invisible. 

It  is  needless  to  dwell  very  particularly  on 
the  apertures  which  for  the  sake  of  vendla- 
feion  may  be  made  here  and  there  in  both 
these  traversing  partitions,  as  likewise  in  the 
interior  transverse  boundarv  of  the  staircase, 
from  whence  the  thicker  ot  those  partitions 
is  continued:  the  use  of  them  is  to  give  room 
ibr  currents  of  air  to  pass  in  a  horizontal  di- 
rection, as  well  as  in  the  perpendicular  one. 

Those  which  might  be  accessible  to  the 
prisoners,  vis.  those  made  in  the  partition- 
wall  of  the  prisoners*  staircase,  are  in  dimen- 
notts  not  big  enough  to  give  passage  to  the 
body  of  a  man  or  boy :  situated  out  of  the 
reach  of  the  prisoners,  they  are  closed  by 
opening  or  sliding  windows  or  shutters,  ca- 
pable df  being  opened  and  shut  by  a  pole,  to 
whidi  the  inspector  has  access,  and  the  pri- 
soners not  without  his  leave. 


SECTION  XIL 

STAIBCA8B  FOR  CHAPEL  VISITORS,  AND  FOR 
THE  omCBES*  APARTMBKTS. 

To  the  staircase  for  company  resorting  to 
the  dbapd,  I  allot  the  middle  one  of  the  five 
piles  of  cells  in  the  dead-part.  Of  the  lower- 
most  of  these  half,  the  height  is  occupied 
by  the  upper  part  of  the  diametrical  passage 
through  the  sunk  story.  The  passage  to  tUs 
staircase,  twenty  feet  in  length,  taking  that 
for  the  diepth  of  the  projecting  front,  will  be 
right  over  the  above-mentioned  diametrical 
ooe.  To  reach  this  elevation,  there  will  be 
an  ascent  of  4^  from  the  ground,  to  be  per- 
formed by  seven  or  eight  steps.*  To  %ht 
it,  which  can  only  be  done  frt>m  above,  will 
require  the  sacrifice  of  the  centre  one  of  the 
fire  uppermost  cells,  the  four  others  of  which 
are  destined  for  the  infirmary.  The  reasons 
for  using  iron  not  applying  here,  I  make  tiiis 
atairoase  of  stone.  Being  m  use  onlv  on  Sun- 
^ys  for  promiscuous  company,  and  then  for 
no  more  than  four  or  five  hours  of  that  day, 
it  nuy  serve  for  the  officers*  apartment  on 
emA  side :  on  whidi  account,  the  expense  of 
stone  need  the  less  be  grudged. 

By  two  passages,  one  over  another,  and 
crossing  the  intermediate  area,  it  will  dis- 
tribute the  different  companies  to  their  re- 


*  This  inequality  Is  owing  to  the  want  of 
coincidence  between  the  stories  of  the  inspection- 
tower,  and  those  of  the  surrounding  oelliuar  part 
— an  incifularity  produced  by  the  contrivance  of 
allowing  two  storiies  of  the  part  -to  be  inspected, 
•o  each  story  of  the  part  from  whence  the  inspec- 
tioo  ip  to  be  performed. 


spective  seats  through  the  channel  of  the 
inspection-series.  Of  these  passages,  the 
lower  one  is  upon  a  level  vrith  the  area  of 
the  chapel;  the  upper  one,  upon  a  level  with 
the  uppermost  inspection-gallery.  The  area 
of  the  chapel  being  4|  feet  below  the  level 
of  the  middlemost  inspection-gallery  behind 
it,  the  passage  divides  itself  into  three.  The 
central  part  reaches  the  chapel-area  without 
change  of  level,  by  a  trench  cut  through  the 
inspection-gallery  to  that  depth:  on  each  side 
of  it  is  a  flight  of  steps,  seven  or  eight  in 
number,  by  which  such  of  the  company  as 
propose  to  sit  in  the  lowermost  of  the  two 
chapel-galleries  will  be  conveyed  throu^  the 
inspection-gallery  of  that  story  to  thi^  de- 
vation.  The  uppermost  passage,  having  no 
area  to  lead  to,  will  be  uniformly  on  an  ele- 
vation with  the  inspection-gallenr  and  duipel- 
gallery,  to  which  alone  it  leads.  The  in- 
spection-galleries, encircling  all  round  the 
diapel-galleries  to  which  Uiey  are  respec-  ' 
tively  attached,  will  discharge  the  company 
through  doors  made  in  any  number  of  places 
that  convenience  may  point  out.  The  com- 
pany who  go  to  the  area  of  the  chapel  will 
have  an  ascent  of  13^  feet  to  make,  to  reach 
their  destination;  those  who  go  to  the  lower 
gallery,  18  feet ;  those  who  go  to  the  upper, 
36  feet 

With  the  company's  staircase  and  the  pas- 
sages attached  to  it,  it  may  be  objected  thst 
the  prisoners*  galleries  and  staircases  possess 
an  indirect  communication.  But  so  must 
every  part  of  every  prison,  with  every  other, 
and  with  the  exit.  In  the  present  instance, 
this  communication  is  not  such  as  can  be  pro- 
ductive of  the  smallest  inconvenience,  either 
in  the  way  of  danger  of  escape,  or  in  the  way 
of  offensive  vicinity  with  regard  to  the  cooh. 
pany.  To  make  use  of  the  company's  gal- 
leries in  the  wav  of  escape,  prisoners  must 
first  have  forced  their  way  into  one  of  the 
inspection-galleries.  How  is  this  to  be  ef- 
fected? And  at  night,  should  they,  after 
having  forced  the  grating  of  their  cells,  at* 
tempt  to  force  the  door  that  opens  frtun  their 
staircase  into  the  inspection-gallery,  there 
they  find  the  inspector,  whose  bed  is  stationed 
dose  to  that  door,  that  he  may  be  in  constant 
readiness  to  receive  them.  As  to  vicinity, 
the  nearest  part  of  the  prisoners*  staircases 
will  be  at  twelve  feet  distance ;  nor  will  they 
be  any  of  them  on  any  part  of  those  staircases 
at  the  time :  the  doors  that  open  into  them 
from  the  cell-galleries  will  then  be  locked. 
As  to  view,  the  prisoner's  staircases  are  in- 
deed open ;  but  this  only  in  fit>nt,  and  the 
company's  staircases  and  passages  are  dosed : 
nor  will  they  see  anything  of  the  prisoners, 
till,  from  their  seats  in  the  chapel,  they  be- 
hold them  at  a  distance  on  the  other  side  of 
the  intermediate  area^  ranged  in  order  in 
their  cells. 
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SECTION  XIIL 

CBI.L«GALLEE1I8. 

UiTDKR  the  name  of  galleries  have  been  men- 
tioned— 1.  The  prisoners',  or  cell-galleries; 
2.  The  inspection-galleries;  3.  The  chapel- 
galleries.  It  is  only  the  first  that  come  under 
Che  head  of  communications.  The  two  others 
have  been  spoken  of  already. 

Of  the  cell-galleries  little  need  be  said. 
Attached  to  the  several  stories  of  cells,  they 
hang  over  one  another,  and  over  the  grated 
{Mssage,  which  but  for  its  grating  would  form 
a  part  of  the  intermediate  area.  I  give  them 
four  feet  in  width,  with  balustrades  of  about 
S^  feet  high.  These  fences  should  in  height 
be  of  more  than  half  that  of  a  man,  not  only 
to  prevent  his  fidling  over  unawares,  but  lest 
a  desperate  prisoner  should,  by  a  mere  push, 
have  it  in  his  power  to  throw  over  a  keeper 
or  fellow-prisoner:  more  than  the  height  ne- 
CMsary  to  afford  that  security  is  superfluous, 
and  it  tends  to  rodooe  the  sue  of  the  pack- 
ages capable  of  being  hoisted  np  from  the  ia- 
termediate  area  into  the  cells. 

I  make  them  of  bars  rather  than  solid  work, 
for  the  sake  of  ventilation,'  and  of  iron  rather 
than  wood,  for  the  sake  of  strength  and  dura^ 
bility. 

Underneath  the  galleries  runs  the  passage 
called  the  grated  passage^  of  the  same  width 
with  those  galleries,  but  on  a  level  with  the 
intermediate  area  below,  from  which  it  is 
separated  by  a  grating  also  of  iron,  and  reach- 
ing from  Mdthin  the  thickness  of  a  man  (or 
rather  of  a  boy)  of  the  floor  of  that  area,  to 
within  the  same  thickness  of  the  under  sur- 
foce  of  the  lowermost  cell-gallery  under  which 
it  runs.  Into  this  the  prisoners  are  received 
upon  their  landing  from  the  lowest  staircase, 
instead  of  being  turned  loose  into  the  inter- 
mediate area,  where  they  would  have  unli- 
mited  access  to  the  under- warehouses,  and  by 
introducing  themselves  immediately  under  the 
inspection -galleries,  station  themselves  out 
of  the  reach  of  the  inspector's  eye. 

Through  this  grated  passage  tnere  must  be 
doors,  which  may  be  of  the  same  materials,  to 
give  access  to  servants,  or  prisoners  employed 
as  servants,  to  the  fireplaces,  and  other  offices 
under  the  cells.  On  each  side  of  the  diame- 
trical passage  there  must  be  at  least  one  pair 
of  such  doors,  and  there  may  be  any  greater 
number  that  convenience  may  require. 

The  form  of  the  balustrades  is  not  alto- 
gether a  matter  of  indifference.  On  account 
of  cheapness  and  transparency,  the  upright 
bars  should  be  as  few  and  as  slender  as  the 
regard  due  to  strength  will  allow.  On  account 
of  safe  custody,  the  form  should  be  such,  in 
every  part,  as  to  preclude  a  prisoner  from 
taking  a  spring  from  them,  so  as  to  jump  up- 
on the  roof  of  any  of  the  inspection-galleries 


which,  in  a  horixontal  line,  wfll  in  thenearart 
part  be  at  not  more  than  eight  foet  distnncg. 
On  this  account,  the  upright  bars,  inataad  of 
findbg  separate  horizontci  bars  at  bottom  to 
meet  them  and  aflford  tiiem  support  in  a  line 
exactly  under  them,  are  inflected  towards  the 
bottom;  and  the  perpendicular  pari  and  the 
horizontal  being  both  in  one  pieee,  the  former 
receives  sufficient  support  from  the  hitter^ 
and  the  first  transverse  piece  that  presents 
itself  capable  of  affording  a  man  a  treadinig 
place  to  spring  from,  runs  two  or  three  inches 
widdn  a  perpendicular  let  fidl  from  the  raiL 
Prevented  in  this  way  from  rising  to  an  up- 
right  posture  by  the  overhanging  nul,  it  would 
be  impossible  for  the  most  active  jumper  to 
take  the  smallest  spring;  he  would  tomble 
directly  down  like  a  dead-wei^^t.  Sndi  a 
configuration  inav  ofien  be  seen  in  baleooieSy 
thou^  given  without  any  sudi  view.  On 
the  same  account,  the  rail,  instead  of  being 
flat,  should  be  brouj^t  to  an  edge,  hi  radi 
manner  that  the  section  of  it  shaJl  eihihit  • 
triaogle,  rither  equal-legged  or  lighf  aBgied; 
mA  if  ri^it^B^led,  with  tiie  right  angle 
within  side,  so  that  the  side  opposite  the  right 
angle  may  form  a  slope  too  steep  to  spring 
from. 

These  precautions,  which  would  neither  of 
them  cost  any  thing,  seem  abundantly  suflS- 
dent :  if  not,  there  are  a  variety  of  ways  in 
which  Uie  defidency  might  be  effectually 
made  up;  though  perimps  not  without  some 
little  inconvenience  or  expense.* 


SECTION  xnr. 

DOORS. 

Ths  only  ones  that  need  any  very  particular 
notice  are  the  folding^doorg  that  form  the 
grating  to  ihe  cells.  These  folding-doors 
open  outwards:  1.  Because  by  this  means 
they  may  be  made  so  as,  when  unlocked,  to 
lift  off  the  hinges,  in  order  to  give  admittance 
to  machines  and  bulky  packages ;  and  this,  as 
I  am  assured  by  my  professional  guide,  with* 
out  prejudice  to  the  security  they  affonrd :  2. 
Because  the  opening  of  them  inwards  would 
be  productive  of  continual  embarrassment 
unless  within  eadi  cell  a  space,  equal  to  thas 
required  for  one  of  the  leaves  to  turn  in,  were 
left  vacant  and  of  no  use.  The  two  leaves 
I  mace  unequal:  the  lesser  something  leas 
than  4  feet,  the  width  of  die  gallery ;  Uie 
larger  will  of  course  take  thereat  of  the  space* 
vis.  about  6  feet.    The  lesser  is  the  only  one 

•  For  instance,  to  crown  the  rail  with  spikes, 
which  should  be  sharp  and  slender;  or  to  let 
fall,  from  the  bottom  of  the  balcony  above,  a 
row  of  bars  projecting  in  such  a  manner  as  to 
render  it  impossible  for  man  or  boy  to  stand 
upon  the  rail,  in  a  posture  sufficiently  near  lo  an 
upright  one  to  enable  him  to  take  a  spring. 
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I  derign  to  open  on  ordinary  oeeaiions :  were 
it  equal  to  Hie  other,  that  ii,  were  it  abont  5 
feet,  ita  exceM  of  length,  when  open,  beyond 
4  het  (the  width  of  Uie  gallery  into  which  it 
opens)  would  prevent  ita  opening  to  an  angle 
so  great  at  a  right  angle ;  whereby  the  passage 
H  would  afford  to  bulky  packages  would  be 
proportionally  narrowed. 

As  to  lockt,  those  contriyed  by  the  Rev. 
Mr.  Ferryman,  for  the  late  Mr.  Blackburn,  and 
by  Ubb  Boade  use  of  in  the  construction  of  the 
Gloueester  gaol,  I  trust  to,  upon  the  report 
of  that  ingeniovB  architect,  as  incapable  of 
being  picked :  as  such,  if  they  are  not  dearer 
than  ordinary  ones  in  a  proportioB  worth  re- 
garding, they  will  of  course  demand  the  pra- 
lerence.  But  the  inspection  principle,  with- 
out detracting  anything  from  the  ingenuity 
of  the  invention,  ukes  much  from  the  neces- 
sity of  that  and  many  other  prison  contri- 
vances. For  in  a  Panopticon,  what  can  be 
the  neeessity  of  curious  locks  ?  what  are  the 
prisoners  to  pick  them  with  ?  by  what  means 
are  they  to  come  at  any  sort  of  pick-lock 
tools,  or  any  other  Ibrbidden  implements? 
And  supponng  the  lodu  of  these  doors  picked, 
and  the  locks  of  more  than  one  other  set  of 
4oon  besides,  what  is  the  operatorthe  better 
for  it?  Lodc-piddng  is  an  operation  that 
nquires  time  and  experiment,  and  liberty  to 
work  at  it  unobserved.  What  prisoner  picks 
lodn  before  a  keeper's  fiMse? 

An  appendage  which  wiU  have  its  use  in 
the  instance  of  every  door  to  which  the  pri- 
soners have  access,  h  a  toammg^ll  attaoied 
to  it  in  sudi  a  manner  as  to  ring  of  itself  upon 
every  opening  of  the  door.  The  door  should 
likewise  be  made  to  shut  to  of  itself,  for  in- 
stance, by  the  common  contrivance  of  a  weight 
with  a  line  passing  over  a  pulley.  By  the 
former  of  th^  fanplements,  the  attention  of 
the  inspector  is  drawn  upon  the  prisoner ;  by 
^e  latt^,  the  prisoners  are  prevented  from 
lendering  the  bell  useless  by  leaving  the  door 
open  by  design  or  n^ligenoe. 


SECTION  XV. 

DIAMETRICAL  PASSAGE. 

Ov  the  sunk  story,  right  through  the  centre 
of  the  buflding,  and  leading  from  the  approach 
tfcroii^  the  centre  of  the  projecting  front, 
niBS  the  only  thorough  passage,  called  the 
diaaieirieai  passage.  It  serves  for  the  fol- 
lowing purposes : — 

1.  Admitting  the  officers  of  the  house  and 
tidtors  into  tibe  inspector's  lodge;  2.  Ad- 
mitting machines  and  bulky  packages  into 
the  aanalar  area,  from  whence  they  may  be 
cither  conveyed  Into  the  store-rooms  on 
that  floor,  or  by  pulleys  or  cranes  hoisted  up 
mto  the  store-rooms  in  the  roof  over  the 
ceOs. 


Lengths  of  the  Diametrical  Passage* 
Fh)m  the  door  in  the  projecting  front, 
to  the  circumference  of  the  exterior    r 
circle  of  the  cellular  part — say    .    .    20 
From  the  circumference  of  the  great 
circle  to  the  exterior  eirde  oi  the  in- 
termediate area,  viz.  that  part  of  it 
over  which  run  the  cell-galleries,    .       17 
N,B — Here  it  meets  the  light 
from  the  sky-light  that  crowns 
the  intermediate  area. 
From  the  outer  to  the  inner  circumfe- 
rence of  the  intermediate  area,     .    .     U 
From  the  inner  circumference  of  the  in- 
termediate area  to  the  circumference 
of  the  central  aperture  in  this  story,      2i0 
iVJ9.-^Here  it  again  receives  Uie 
light  in  like  manner  from  above. 
From  this  anterior  part  of  the  cireumfo- 

rence  to  the  posterior  part,      ...     IS 
From  the  posterior  part  of  the  circum- 
ference o  the  central  area,  to  the  inner 
drcumferenceof  the  intermediate  area 
oa  the  other  posterior  side,     ,    .    ^    2l9 
N.B, — Here  it  again  receives  the 
light. 
From  thence  to  tiie  interior  circle  of  the 
grated  passage  under  tiie  cell-galleiies 
on  that  side, 7 

119 

Here  it  is  cut  into  three,  in  a  manner  that 

will  be  described  in  speaking  of  the  ejrtl.   On 

the  left  hand  of  the  diametrical  passage  is  a 

staircase  leading  to  the  inspector's  lodge. 

On  the  details  of  this  staircase,  with  re- 
gard to  situation,  dimensions,  and  form,  it  is 
neither  easy  nor  necessary  at  this  stage  of  the 
design  to  make  a  fixed  decision.  Tliey  are 
left  very  much  at  large  by  the  governing 
principle,  and  convenience  on  this  head  will 
depend  in  good  measure  on  local  drcum* 
stuioes,  sudi  as  the  form  and  dimensions  of 
the  under  warehouse  against  which  the  stair- 
case wiU  abut,  and  the  form  and  dimensions 
of  the  officers*  apartments  on  that  side,  in  or 
near  the  projecting  front. 

The  form  which  in  a  general  view  appears 
most  advantageous,  is  that  of  a  straight  and 
simple  flight  of  steps  without  return  or  dir- 
vature.  The  convenience  of  a  return  is,  that 
half  the  room  is  saved ;  the  inconvenience  of 
it  is,  that  the  space  a  man  has  to  traverse,  in 
order  to  reach  a  given  point,  is  augmented 
to  the  amount  of  what  would  be  the  whole 
length  of  the  staircase  if  laid  out  in  a  right 
line.  The  point,  however,  at  which  it  ter- 
minates and  opens  into  the  lodge,  should  at 
least  not  go  much  beyond  the  central  point 
of  that  apartment,  lest,  through  ignorance  or 
design,  access  should  be  gained  to  the  in- 
spection-gallery, and  thence  to  the  cells,  by 
visitors  to  whom  such  privOeges  might  not  bo 
thought  fit  to  be  allowed. 
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Reffuhiity  would  require,  but  eonvenSence 
does  nardly,  that  on  the  right  hand  of  the 
passage  there  should  be  a  similar  staircase.* 
At  the  line  where  it  fiUls  into  the  anterior 
part  of  the  central  area,  the  diametrical  pas- 
sage is  crossed  by  a  pair  of  folding-gates  of 
open  iron-work,  occupying  its  whole  width. 
These  gates  prevent  promiscuous  visitors  from 
advancing  any  fiuther,  and  straggling  either 
into  the  warehouse  on  each  side,  or  the  pos- 
terior part  of  the  intermediate  area. 

Before  it  reaches  this  transverse  gate,  it 
receives  no  side  doors  on  either  side.  Sndi 
doors,  if  opening  into  the  anterior  part  of  the 
intermediate  area,  would  require  porters  to 
guard  them ;  if  into  the  warehouse,  viz.  the 
space  between  the  intermediate  and  central 
area,  they  would  render  it  less  safe  to  make 
use  of  the  labour  of  the  prisoners  in  that  part 
of  the  building. 

The  pavement  of  the  diametrical  passage 
being  upon  a  level  with  that  of  the  annular 
area,'  and  the  exterior  surfiice  of  the  crown  of 
the  arch  level  with  the  floor  of  the  lowermost 
inspection-gallery  and  that  of  the  inspection- 
lodge,  the  height  of  this  passage  will  be  in  the 
clear  about  II  feet,  and  including  the  thick- 
ness of  the  arch,  12  feet 

In*  the  floor  of  the  lodge  the  central  aper- 
ture will  in  the  day  be  in  general  left  open, 
in  order  to  give  light  to  the  central  area.  At 
bed-time,  it  might  either  be  closed  for  warmth, 
or  left  open  for  securitv;  in  order  to  expose 
to  the  view  and  oflfensive  force  of  a  keeper 
lyii%  with  a  light  in  the  lodge,  any  prisoner 
or  prisoners,  who,  contrary  to  all  human  pro- 
baMlity,  should  have  made  such  progress  in  a 
project  of  escape,  as  to  find  themselves  in  a 
situation  to  mdce  an  attempt  upon  the  trans- 
verse gate.t 

At  the  foot  of  the  staircase  to  the  lodge 
might  be  a  door,  the  opening  of  whidi  should 
ring  a  waming-beO,  to  advertise  the  inspector 
of  ihe  approach  of  visitors  as  he  is  sitting  in 
his  lodge.  In  consideration  of  this  security, 
added  to  that  of  the  porter  stationed  at  the 
entrance  into  the  approach,  the  front  door, 
opening  from  the  approach  into  the  diametri- 


cal passage,  need  not  be  lodced ;  nor  will  any 
such  person  as  a  turnkey,  or  porter  to  thie 
house,  be  necessary.  At  the  foot  of  the  stair- 
case, visitors  might  be  stopped  from  proceeding 
fiuther  Mrithout  ringing  a  bell  and  obtainiQg 
the  assistance  of  the  inspector  in  the  lodge, 
which  by  the  help  of  known  contrivances  he 
might  afford  without  stirring  from  his  seat. 

To  protect  the  lodge,  when  thus  thrown 
open,  from  the  cold  blasts  of  a  thorough  pas- 
sage, it  will  probably  be  thought  necessary  to 
add  to  the  grated  gates  above  mentioned,  a 
pair  of  dose  folding  doors;  as  likewise  a  ainii- 
lar  pair  of  doors  on  the  opposite  or  posterior 
side  of  the  central  area.  With  this  defimoe 
firom  cold,  there  need  be  the  less  scruple  about 
stationing  a  keeper  to  sleep  in  the  lodge,  with 
the  central  aperture  open  in  the  floor. 


SECTION  XVL 

COMMUNICATIONS — EXIT  INTO  TBI  TA1S8. 


*  The  light-hand  side  of  the  prison  being 
for  males,  requires  the  most  watching  and  the 
•greatest  resort,  as  well  on  account  of  numbers  as 
of  sex.  Hence  I  make  this  side  of  the  lodge  the 
principal  one  for  the  abode  of  the  officers,  and 
for  the  reception  of  customers  and  other  vidton. 
It  is  therefore  on  die  other  side  that  the  room  for 
the  staircase  can  best  be  spared. 

f  The  cover  for  the  central  aperture  might 
be  so  constructed  as  to  form,  when  lifted  up  on 
hinges,  a  parapet,  answering  the  purpose  of  a 
balustrade,  each  quadrant  turning  upon  a  hinge 
at  the  drcumferenoe.  There  would  only  need 
a  few  ban  to  hook  on  horisootaUy,  to  complete 
thedrcoit  Or,  though  the  aperture  were  droi- 
lar,  the  cover  to  it  might  be  square.  A  central 
^ece  to  lift  off,  of  4  feet  diameter  in  the  one 
case,  or  4  feet  square  in  the  other,  would  reduce 
the  height  of  the  parapet  to  4  foet 


The  exit  into  the  yards  is  one  of  the  i 
parts  of  the  anatomy  of  the  prison. 

The  diametrical  passage,  when  arrived  at 
the  anterior  circumference  of  the  fiuther  side 
of  the  annular  area,  is  absorbed  by  it :  but 
recommencing  at  the  posterior  drcumferenoe, 
is  there  cut  into  diree  brandies:  a  middle 
one,  bdng  a  line  of  communication  jmiu^g 
without  discontinuance  the  inspection-gallery 
over-head  to  die  waich4um$ef  or  look'-omt^ 
that  serves  fi>r  the  inspection  of  the  yarda ; 
and  two  lateral  ones,  one  on  the  male,  and 
the  other  on  the  female  side.  Takbg  thetr 
common  departure  fiom  the  grating  of  the 
annular  grated  passage,  they  run  on  in  paral- 
lelism, like  a  nerve,  an  artery,  and  a  vein. 

The  nerve  which  conveys  to  the  most^ia- 
tant  extremity  of  this  artificial  body  Uie  all- 
vivifying  influence  of  the  inspection  principle 
— the  Ime  of  communication,  I  mean — at  ita 
origin  in  the  inspection-gallery,  preserves  its 
level  for  some  space ;  ^t  is,  so  long  as  it 
hangs  over  the  intennediate  area,  and  till  it 
reaches  the  region  of  the  cell-gallery.  While 
it  does  so,  I  call  it  the  inapector^t  bridge :  and« 
to  distinguish  it  from  a  similar  pass  on  the 
outside  of  the  building,  the  inspector*8  umer 
bridge.  At  that  line,  in  order  to  fiJl  within 
the  width  of  the  grated  passage,  and  get  from 
thence  into  the  ardi  that  leads  to  tiie  outside 
of  the  building,  it  makes  a  sudden  drop.t 
Four  feet  being  the  whole  width,  two  of  them 
are  allowed  to  form  the  slope  at  the  < 


t  Of  the  making  this  sudden  drop,  instead  U 
giving  the  line  of  communication  in  that  part  a 
regular  descent,  commendng  at  the  inspectkm- 
gaUery,  one  reason  is,  that  it  may  notUock  up 
the  intennediate  area,  and  obstruct  the  intiodue- 
tion  of  bulky  packages  from  the  diametrical  pas- 
sage. Another  use  is.  the  fordng  the  inspector 
to  take  a  view,  in  his  descent,  of  ute  diameoical 
passage  and  the  wafchousss  on  eadi  side,  at  wfll 
be  seen  presently. 
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the  other  t«ro  are  allotted  to  give  room  for 
the  inspector  at  the  instant  after  his  landing, 
and  beibore  any  part  of  his  body  is  within  the 
«rdi.*  The  space  occupied  by  the  first  two 
1^  these  four  feet  I  call  the  uupector*8  drop : 
that  occupied  by  the  other  two,  the  tfijp«ctor's 
landmg-place.  Under  the  lowermost  story 
of  the  prisoner's  cells,  all  round,  runs  a  sunk 
•tory  of  cells,  composed  of  ardies  of  the  same 
width  and  depth,  but  wanting  a  foot  and  a 
half  of  the  height  of  those  whidi  compose 
the  ceUs.  That  part  of  the  line  of  communi- 
cation whidi  runs  through  and  occupies  one  of 
these  subterraneous  arches,  I  call  the  ttraitM, 
The  whole  width  I  divide  into  three  passages : 
the  nuddle  one,  being  a  continuation  of  Uie 
inspector's  landing  place,  I  call  the  in9pector*$ 
-wtraitt.  The  two  others,  one  on  each  side 
«f  the  inspector's  straits,  receive  the  prison- 
era,  and  conduct  them  through  the  ardi  from 
the  grated  passage :  these  I  call  the/>risofi«r'f 
^Irotte.  Tlie  floor  of  the  inspector's  straits 
I  make  as  much  higher  as  the  height  of  the 
arch  win  admit,  above  the  floor  of  die  prison- 
er's straits  on  each  side :  the  reason  is,  that 
he  may  have  the  more  commanding  view  of 
them,  as  he  and  they  go  out  together.  As  a 
farther  help,  their  floor  may  drop  a  step  just 
before  their  arrival  at  this  pass ;  and  from 
thence  it  may  smk  a  little  further  by  a  very 
cmtle  slope  :t  and  the  advantage  would  be 
mcreased  by  giving  an  arched  form  to  the 
partition  on  the  side  of  the  prisoners  on  either 
band,  the  curve  baiding^om  his  side  towards 
theirs.  In  this  way,  the  advantage  given  him 
viav  amount  to  about  14  inches,  a  superiority 
whidi,  taking  into  account  the  differences  of 
beigfat  between  man  and  man,  seems  to  be 
as  modi ascan be  requisite.  This  superiority 
will  be  thus  made  out :  — 
Distance  from  the  floor  of  the  cell 
above  (thickness  of  the  arch  in- 
dnded)  to  the  floor  of  the  grated  f.  in. 

paasage  beneath,       7    6 

FUl  of  the  latter  floor  by  a  step,    .     0  10 
Total  depth  of  the  floor  on  which  the 

prisoners  tread,  below  the  floor  of 

the  cell  above, 8    4 

Thidmess  of  the  above  arch,  ...   1    0 
Space  allowed  in  height  for  the  inspec- 
tor's passage 6    1 

Distance  of  the  platform  he  walks 

upon  below  the  floor  overhead,     .  7    1 
Diatence  of  the  floor  the  prisoners 

walk  upon  below  the  same  level, 

as  before, 8    4 

Snbstract  the  inspector's  distance,   .   7    1 

Bemaina  the  height  of  the  inspector's 

foot  above  that  of  the  prisoners,  .   1    2 


*  Two  feet  is  DO  great  thickness :  but  a  man 
of  gnatcr  oorpolency  is  certainly  not  fit  to  bear 
an  executive  part  in  the  government  of  a  prison. 

'f  This  sk|>e  would  have  the  farther  use  of 
ftcflltating  the  carrying  off  the  wmter  employed 
in  washing  the  intermediate  area. 


In  point  of  width,  the  line  of  commtmiGa- 
tion,  at  its  origin  from  the  inspection-gallery; 
and  before  it  reaches  the  entrance  of  the  btA, 
has  no  particular  limitation :%  but  at  that  pass^ 
which  I  call  the  straits,  it  must  conform  to 
the  dimensions  which  the  width  of  the  ardh 
allows,  after  reservation  of  a  sufficient  space 
for  the  prisoners  on  each  side.  If  anything 
like  difficulty  occur  anywhere,  it  must  be  at 
the  very  entrance  into  the  arch,  sinee  from 
that  pass  it  widens  gradually  to  the  exit. 
Ought  the  width  of  all  three  passages  to  be 
alike  ?  or  should  any,  and  which,  have  the 
advantage  in  this  respect  over  the  other  two? 
The  occasions  on  which  inspectors  will  havo 
to  pass  one  another  will  occur  but  rarely:  but 
in  the  instance  of  the  prisoners,  these  occa* 
sions  will  be  still  more  unfirequent.  On  week 
days,  twice  a-day  each  prisoner  descends  to 
the  airing- wheel:  but  should  they  descend 
even  in  pairs,  or  tiiree's,  they  would  not  cross 
one  another  at  all ;  for  one  does  not  quit  the 
wheel  till  another  has  arrived  there.  Neither 
on  Sundays  is  there  any  occasion  for  them 
to  cross,  at  least  at  this  particular  spot :  and 
all  their  motions  may  be  predetermined  and 
provided  for.  Restraint  b  suitable  to  their 
condition ;  freedom  to  that  of  the  inspector. 
A  confined  space  will  have  the  further  use  of 
cramping  any  exertions  a  prisoner  might  be 
dispoised  to  use,  in  the  view  of  bursting  in 
upon  an  inspector  when  engaged  in  so  narrow 
a  pass,  with  a  partition  between  them  of  so 
little  thickness. 

Here  follows,  then,  an  example  of  the  di- 
mensions, in  point  of  width,  tJu^  might  be 
given  to  these  passages : . — 
Clear  width  of  the  space  for    At  the     At  the 

the  male  prisoners'  pas-  ^J?^***iv|!*" 

sage,  on  the  right  hand     Arch.      Arch. 

side  of  tiie   inspector's    f.  in.    p.  in". 

passage, 2    6      4    2 

Thickness  of  the  partition 

of  the  inspector's  passage,    0    7      0    7 
Clear  width  of  the  inspec- 
tor's passage,   ....    3  10      40 
Thickness  of  the  partition 

of  the  inspector's  passage 

on  the  female  side,    ..07      07' 
Clear  width  of  the  female 

prisoners*  passage,     ..26      42 


10    0    13    6 
Upon  this  view,  the  widths  capable  of 
being  allowed  are  so  much  beyond  what  is 
absolutely  necessary,  as  to  leave  a  consider- 
able latitude  of  choice.  |    The  partitions  may 


X  Except  with  reference  to  the  opposite  cell ; 
of  which  It  covers  from  a  direct  view,  a  width 
equal  to  its  own.  On  this  aC(»>ant.  the  narrower 
the  better. 

II  If  they  were  not,  the  arch  thus  allotted  tp 
receive  the  line  of  communication  might  be  made 
wider  than  the  rest,  upon  the  condition  of  giving 
the  same  extra  width  to  that  whole  pile  of  arches 
an  the  way  up. 
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aocsordingly  be  mode  more  or  less  thick,  ac- 
cording to  the  nature  of  the  materials.  When 
the  inspector's  passage,  having  gained  the 
region  of  the  yards,  assumes  the  name  of  the 
covered  wajf^  the  partitions  which  bound  it 
will  natundly  require  the  strength  and  thick- 
ness of  a  wall;  while  the  prisoners'  passages, 
having  no  longer  any  part  of  the  building  to 
bound  them,  will  require  each  of  them  a  wall 
on  purpose,  as  will  be  seen  under  the  head 
of  Chalete. 

To  give  the  inspector  his  possible  view  of 
the  prisoners  as  they  pass,  there  must,  of 
course,  be  sight-holes.  They  may  be  closed 
with  glasses.  They  ought  to  be  conical; 
narrower  on  the  inspector's  side  than  on  the 
prisoners'  side.  Though  these  holes  should 
on  the  different  sides  be  on  the  same  level, 
they  will  not  yield  to  the  eye  of  the  prisoner 
the  thorough  light:  for  they  are  considerably 
above  his  eye,  and  no  line  drawn  towards  his 
eye,  from  any  hole  on  the  one  side,  would 
pass  through  any  hole  on  tiie  oUier :  another 
advantage  in  sinking  the  ioor  of  the  prison- 
ers* passage  below  tibe  level  of  the  inspector's 
passage.  The  wall  of  this  passage,  in  the 
same  manner  as  those  of  the  inspection-gal- 
lery of  which  it  is  the  continuance,  should  for 
the  same  reason  be  painted  black :  those  of 
the  prisoners'  passages,  for  the  opposite  rea- 
son, kept  as  white  and  as  glos^  as  possible. 

The  least  convenient  part  of  the  whole  is 
the  inepectws  drop* 

But  out  of  this  very  inconvenience  I  ex- 
tract a  superior  advantage.  The  descent  is 
by  a  sort  of  ladder,  deviating  so  little  from 
the  perpendicular  as  to  oblige  a  man,  in  order 
to  mid  footinff  as  he  goes  down,  to  turn  his 
ftce  to  instead  of  ^om  the  steps :  in  so  doing, 
he  gets,  and  is  obliged  to  get,  a  view  of  the 
diametrical  passage  and  the  warehouse  on 
each  side ;  such  as  it  would  have  been  diffi- 
cult to  have  given  him  by  any  other  means. 
A  rope  or  bar  to  hold  by  on  each  side  saves 
him  from  all  danger,  and  even  from  all  incon- 
venience, beyond  that  of  being  obliged  to  turn 
himself  half  round. 

A  few  inches  below  the  level  of  the  ceiling 
of  the  diametrical  passage,  is  a  sight-hole  in 
the  partition  that  forms  a  back  to  the  steps : 
through  this,  as  he  descends  with  his  hce  to 
the  ladder,  he  gains  a  full  view  of  that  pas- 
sage :  and  on  each  hand  another  sight-hole, 
through  which  he  gains  a  view  equally  frill, 
through  correspondent  apertures,  of  the  in- 
side of  the  warehouse  on  each  side,  f    By  this 


*  Two  feet  only  in  width,  to  11  feet  7  inches 
descent,  leaves,  at  the  large  allowance  oif  nearly 
one  foot  tot  Mch  step,  little  more  than  two 
inches  pnoection  of  eadi  step  beyond  the  one 
above  It. 

■f-  The  warehouses  are  laid  out,  as  far  as  con- 
irenience  admits,  in  such  a  manner  as  to  favour 
this  view,  upon  the  ra^al  principle,  as  explained 
under  the  bead  of  Outlets, 


means,  the  labour  of  the  prisoners  may  be 
made  use  of  with  the  less  scruple  in  all  those 
stations,  without  the  necessity  of  stationing 
along  witJi  them  in  each  place  an  inspector 
on  purpose,  and  yet  without  departing  in  this^ 
any  more  than  in  any  other  instance,  from  the 
principle  of  omnipresence. 

As  to  the  relative  width  to  be  given  to  this 
line  of  communication  in  its  different  parts, 
it  admits  of  considerable  latitude.  The  most 
natural  course  is  to  give  it  the  same  width 
throughout.  In  its  whole  width,  whatever 
that  be,  it  blocks  up,  not  only  the  wh<^  of 
the  opposite  cell  of  the  first  story  of  celk, 
but  even  a  part  of  the  height  of  Uie  second 
story :  filing  up  the  place  of  the  cell-gallerj 
in  both  instances.  To  give  a  passage  round 
from  the  cell-gallery  on  one  side  to  the  cell- 
gallery  on  the  other,  requires  some  little  coi^ 
trivances,  with  relation  to  which  it  is  not 
necessary  to  be  either  very  particular  or  very 
determinate.  In  the  upper  one  of  the  two 
stories,  the  obstructioii  may  be  obviated, 
partiy  by  lowering  the  ceiUng  of  the  line  of 
communication  in  that  spot ;  partly  by  giviog 
a  step  or  two  from  the  cell-gallery  on  eack 
side,  to  carry  the  passenger  in  that  spot  acrosa 
and  over  the  obstruction :  in  the  lower  one 
of  the  two  stories,  by  cutting  out  of  the  cell, 
all  round  the  obstruction,  a  space  sufficieat 
to  make  a  passage  of  equal  width  with  the 
cell-gallery,  viz.  four  feet. 

It  is  scarce  necessary  to  observe,  that  ia 
order  to  maintain  in  this  part  the  linntaliott 
set  to  the  prisoners'  path,  and  to  prevent  thena 
from  straggling  into  the  intermediate  area, 
or  damberaig  up  the  line  of  comnranicadoii, 
so  as  to  get  at  top  of  the  inspection-gallery, 
or  force  their  way  in  at  the  vdndowa,  the 
grating  of  the  annular  grated  passage  most, 
in  its  form,  be  governed  by  the  configuratton 
of  the  parts  in  question,  and  apply  itself  to 
them  with  particular  care :  and  where  any 
part  of  the  line  of  communication  is  within 
reach  of  the  prisoners,  either  walking  in  th^ 
passage  or  abiding  in  their  cells,  it  ^ould  be 
of  materials  equsJly  impregnate. 


SECTION  XVIL 

EXTERIOR  ANNCFLAR  WKLL.^ 

All  round  the  polygonal  part  of  the  building, 
runs  an  annular  trench,  whidi  may  be  called 
the  Exterior  Annular  Well,  and  its  floor  the 
Exterior  Annular  Area.  In  width  I  make  it 
12  feet ;  less  than  that  not  being  sufficient  to 
afford  length  enough  to  the  line  of  commu- 
nication in  Uiat  part  between  the  inside  of 
the  building  and  the  look-out  in  the  yards.| 


±  This  well,  except  in  its  width,  is  but  litde 
different  Arom  the  sunken  wells  or  areas  which 
are  so  conunon  in  the  front  of  the  London  hoaaes. 

II  See  Section  Outlets,   It  might  even  be  wider 
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The  floor,  for  the  take  of  carrying  off  the 
water,  is  8  inches  lower  than  the  floor  of  the 
prifloners*  panage  through  the  building,  which, 
at  nentioned  in  speaking  of  the  exit,  is  itself 
10  indies  below  that  of  the  interior  annular 
wdL* 

It  is  bounded  all  round  by  a  watt,  which, 
after  serving  for  the  mere  support  of  Uie  earth 
from  the  area  below  to  the  surfoce  of  the 
ground  above,  is  crowned  by  a  parapet,  reach- 
ing about  4  feet  above  that  surface.  This  4 
feet  added  to  the  7^  feet,  and  the  U  feet, 
t.  e.  to  the  9  feet,  makes  18  feet,  the  height 
whidi  a  prisoner  who  had  let  himself  down 
into  the  well  would  have  to  dimb  up  before 
he  could  gain  the  yards. 

It  is  filled  up  and  cut  through  in  one  part 
only,  vii.  at  and  by  the  line  of  conununica^ 
tion  above  mentioned,  running  in  the  same 
direction  with  the  diametrical  passage. 

The  uses  of  it  are  as  follow :  — 

1.  To  give  light  and  air  to  the  sunken  story 
under  the  cells. 

2.  To  prevent  prisoners  from  escaping,  upon 
the  suppositioa  of  their  having  let  themselves 
down  from  the  windows.  It  answers  in  this 
point  of  view  the  purpose  of  a  ditch  in  forti- 
fication on  the  outside  of  the  building,  in  the 
same  manner  as  the  intermediate  well  that 
runs  parallel  to  it  in  the  inside. 

3.  To  reduce  the  aaeeat  which  the  efaapel- 
visltotB  have  to  perform  in  order  to  gain  the 
cfaapd,  and  to  afford  a  place  for  a  kitdien  and 
othW  such  offices  to  tiie  governor's  house, 
without  sacrificing  a  ground-floor  to  that  pur- 
pose, and  lodging  bun  and  his  fomily  at  an 
moonvenient  height. 

4  To  afford  dU  round  a  commodious  place 
for  cellaring,  capable  of  being  enlaiged  inde- 
finitely as  occasion  may  arise. 

Were  there  no  such  trench  cut  on  the  out- 
aide,  what  would  be  the  consequence?  — 
Sther— 

1.  The  building  remaining  in  all  other  par- 
iieulars  the  same,  the  ground  must  be  brought 
dose  to  it  an  round; — or, 

2.  The  story  under  the  cells  must  be  omit- 
ted altogether,  as  well  in  the  cellular  part  as 
in  the  inspection-tower ; — or, 

3.  That  story  must  be  raised  above  ground, 
and  the  whole  building  made  so  much  higher. 

In  an  three  cases,  the  2d  ftnd  4th  of  the 
above  advantages  would  be  lost.  A  prisoner 
who  had  let  hunself  down  firom  any  of  the 


without  inconvenience,  and  without  any  olO^c- 
cion  bat  the  extra  expent^  which  is  only  that  of 
^fSi^  ***^  paving.  This  degree  of  width,  it 
is  true,  is  not  absolutely  neceatary  anjfrwhere 
ebe  th«i  dose  to  the  line  of  communicatioD,  to 
attotd  room  for  it  to  rise  by  a  staircase  to  a  levd 
arith  the  ground.  But  on  account  of  light  and 
air,  it  were  better  not  to  narrow  the  area  any- 
wmreelsa 

*  Total,  18  indies  lower  than  the  interim  well. 
It  may  be  brought  to  this  depth  from  12  inches 
Vy  a  gentle  alo^ 


windows  would  find  nothing  capable  of  pre- 
venting him  from  going  on  to  the  exterior 
waU :  the  convenience  of  cellaring  would  be 
lost:  and,  the  floor  of  the  lowest  story  of 
celb  being  even  with  the  ground,  there  would 
be  nothing  to  hinder  the  prisoners  in  the  yards 
firom  holding  promiscuous  converse  with  the 
prisoners  on  that  story  of  the  cells. 

In  the  first  case,  too,  the  space  tmder  the 
cells  would  be  reduced  to  the  condition  of 
mere  cellaring :  not  fit  for  any  person  to  abide 
in,  or  pay  frequent  visits  to,  on  account  of 
the  absolute  want  of  free  air ;  debarred  in  a 
great  degree  from  the  light,  of  which  the 
intermedutte  weU  would  at  that  depth  afford 
but  a  very  scanty  measure.  The  warehouses 
under  the  lodge  would  likewise  suffer  in  point 
ofventilation,  by  being  deprived  of  the  draught 
which  might  be  occasionaUy  made  by  throw- 
ing open  the  windows  of  the  rooms  under  the 
cells,  at  the  same  time  with  the  doors  opening 
from  them  into  the  intermediate  area. 

In  the  second  case,  there  would  be  no  place 
for  lighting  fires  under  the  cells ;  no  place 
for  warehouses  anjrwhere;  no  means  of  con- 
veying the  prisoners  into  the  yards,  without 
giving  them  the  fiusulty  of  promiscuous  in- 
tercourse, by  carrying  them  in  their  ps— <te 
to  and  from  thdr  staircases  abreast  c2f  every 
caU  in  the  lowermost  story  of  ceUs.  There 
would  be  no  diametrical  passage ;  no  means 
of  conveying  bulky  artides  into  the  cells  an4 
store-rooms  overhead,  through  the  interme- 
diate area;  and  that  most  indispensable  of 
aU  apartments — that  vital  part  of  the  whole 
establishmeitt — the  inspector's  lodge,  would 
be  cut  to  pieces  and  destroyed. 

In  the  third  case,  which  is  the  least  un- 
fovourable  one,  the  second  and  fourth,  of  the 
above  advantages,  aa  already  mentioned; 
would  be  sacrificed,  as  also  the  third :  8  feet 
would  be  added  to  an  ascent  already  greater 
than  could  be  wished;  and  no  advantage 
worth  mentioning  would  be  gained.^ 


SECTION  XVIIL 

WINDOWS  REACHING  LOW,  AND  GLAZED  ; 
IN8TBAD  OF  HIGH  OP,  AND  OPEN. 

Being  infitrmed,  that  in  a  building  of  this 
height,  and  consequently  of  this  thidoicss^ 
ghes  would  not  cost  more  than  waU,  my  in- 
structions to  the  architect  were.  Give  me  as 
much  window  as  possible  ;  provided  they  are 
not  brought  down  so  low  as  to  render  it  too 


t  The  quantity  of  buildins  would  be  the  same ; 
and  the  saving  of  the  small  expense  of  digging 
would  be  at  least  counterbalanced  by  the  addi- 
tional expense  of  scaffolding  and  workmen's  loss 
of  time  in  ascending  and  descending.  The  onlv 
saving  would  be  that  of  the  sunk  waU  of  »  feec 
hi|^  for  the  support  of  the  ground— a  purpone 
for  which  the  slightest  thickness  of  wallhtg  would 
be  sufficient. 
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eoU,  In  oanaequeiice,  I  hare  two  windows 
in  each  cell :  each  4  feet  wide  and  5  feet  high. 

It  was  Mr.  Howard  that  first  conceived  the 
prevailing  antipathy  to  glass :  it  admits  pro- 
spect, and  it  excludes  air.  Prospects  seduce 
the  indolent  from  their  work :  air  is  neces- 
sary to  li£e.  On  any  other  than  the  Panopti- 
can  plan,  the  antipathy  may  have  some  reason 
on  its  side:  on  this  plan,  it  would  have  none. 
Blinds  there  are  of  different  sorts  which  would 
•dknit  air,  without  admitting  prospect :  glazed 
sashes  when  open  will  admit  air.  But  blinds, 
as  soon  as  the  inspector's  back  was  turned, 
would  be  put  aside  or  destroyed ;  and  win- 
dows would  be  shut :  for  the  most  ignorant 
feel  the  coldness  of  fresh  air,  and  the  learned 
only  understand  the  necessity  of  it  to  health 
and  life.  True :  but  in  a  Panopticon  the  in- 
spector's back  is  never  turned.  In  this  point, 
as  in  others,  who  will  offend,  where  conceal- 
ment is  impossible  ? 

In  Mr.  Howard's  plan,  observe  what  is  paid 
fer  shutting  out  prospects.  The  tall  must 
be  kept  from  idling  as  well  as  the  short ;  and 
a  tall  man  may  make  himself  still  taller  by 
mounting  on  his  bed,  or  standing  on  tiptoe. 
Therefore,  windows  must  not  begin  lower 
than  seven  feet  from  the  floor.  But  above 
this  seven  feet  there  must  be  a  moderate 
space  for  a  hole  in  the  wall  called  a  window: 
partly  for  this  reason,  and  partly  to  make  sure 
of  sufficient  height  of  ceiling,  a  cell  must  be 
at  least  ten  feet  high  in  the  inside.  Such 
accordingly  is  the  construction,  and  such  the 
height,  of  the  cells  at  Wymondham.* 

To  what  climate  is  this  suited  ?  To  the 
East  or  West-Indies ;  perhaps  to  some  part 
ai  Ital^;  certainly  not  to  any  part  of  our 
three  kmgdoms.  To  what  employments  ?  To 
laborious  employments — ^toemplojrmentsthat 
are  to  be  carried  on  out  of  doors ;  to  few  that 
in  such  a  place  can  be  carried  on  within  doors 
— ^to  few  indeed  that  can  be  termed  sedentary 
ones.  What  weaver,  what  spinner,  what  shoe- 
maker, what  tailor,  what  ooachmaker,  can 
work  with  drendied  or  frozen  hands? 

To  mitigate  the  cold,  and  to  exclude  snow 
and  rain,  Mr.  Howard  idlows  a  wooden  shut- 
ter. But  to  do  this,  such  a  shutter  must  ex- 
dnde  light.  What  is  the  wretched  solitary  to 
do  then  f  creep  into  his  bed,  or  sit  down  and 
pine  in  forced  and  useless  indolence. 

Mr.  Howard,  with  all  this,  allows  no  firing. 
One  would  tldnk  from  him  there  were  no 
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The  thicker  walls  are,  and  the  higher  above 
the  floor  holes  in  the  wdl  instead  of  \rindows 
are,  the  better  they  serve  to  keep  out  cold 
and  raint  hence  another  reason  for  piling 
bricks  upon  bricks,  and  giving  rooms  in  pri- 
sons the  height  of  those  in  pidaces. 

In  rooms  that  have  no  light,  that  is,  not 

*  See  Sir  T.  Beevor*s  Letters  in  Annual  Re- 
gister fef  1786»  Letter  IIL 


three  or  four  feet  above  the  eye,  weaving  can 
scarcely  be  carried  on :  from  such  rooms,  that 
profitable  emplojrment,  that  quiet  employ- 
ment, in  other  respects  so  well  suited  to  an 
establishment  of  this  kind,  is  therefore  in  all 
its  infinity  of  branches  peremptorily  excluded. 
For  this,  therefore,  among  other  reasons,  there 
must  be  other  places  for  working  in.  Ac- 
cordingly, at  Wymondham,  for  50  feet  4  bj 
14 : 8  of  cells,  you  have  on  one  part  20 : 6 
by  1 0  feet  of  work-room ;  f  and  in  another  part, 
a  work-room  of  the  same  dimensions  for  only 
29  feet  4  by  14  feet  8  of  cells.^ 

At  Wjrmondham,  these  holes  are  guarded 
each  of  them,  inside  md  out,  by  a  doable 
grating :  a  single  one  under  the  eye  of  an  in- 
spector is  enough  for  me.  Were  a  prisoner 
to  elude  this  eye  (though  how  he  is  even  by 
night  to  elude  the  eye  of  a  watchman,  eoo- 
stantly  patroling,  I  do  not  know,)  and  get 
through  this  grating  (though  how  a  man  is  to 
force  iron  bars  witibout  tools,  I  am  equaUy  at 
a  loss  to  conceive,)  where  will  he  find  himself? 
In  the  yards  ?  No,  but  in  a  well,  in  which  he 
has  a  wall  of  13  feet  high  to  dimb,  as  we  shall 
see,  ere  he  can  reach  the  yards.  And  were 
he  over  this  wall,  where  would  he  be  then  ? 
In  a  space  inclosed  by  another  high  wall,  with 
three  oentinels  in  an  inclosed  waUc,  patrolling 
on  the  other  side. 

So  fer  from  there  being  any  need  of  doable 
gratings,  the  single  grating  need  not  have  croes 
bars.  It  is  not  necessary  it  should  be  capable 
of  resisting  either  long-continued  attempts,  or 
violent  ones.| 

If  anywhere,  in  any  particular  pile  of  cells; 
any  unguarded  circumstance  in  the  constrnc- 
tion  afforded  the  means  of  descent  otherwise 
than  by  climbing  down  instead  of  dropi»ng; 
advantage  could  not  be  taken  of  the  weak- 
ness from  any  other  pile  in  the  circuit :  in  the 
polygonal  form,  the  projecting  angles  render- 


f  Viz.  a  little  less  than  one  third  addidoo. 

±  Viz.  a  little  less  than  one  half  of  additioo. 

I)  There  would  be  an  advantage  in  pladng  it 
as  near  to  the  outside  of  the  wiul,  and  by  Uiat 
means  as  far  from  the  inside  of  the  eellf  asitcan 
be,  consistently  with  strength;  that  is,  so  as  not 
to  be  liable  to  be  thrown  down  by  a  push,  lo- 

riier  with  the  brick.work  or  sttme  in  whidi  it 
bedded.  Why  ?  Because  by  this  means  so 
much  room  may  be  gained  to  the  ceUs..the  pier 
under  each  window  forming  a  kind  of  dresser 
answering  the  purpose  of  a  table. 

Above  the  third  storyof  cells,  bars  can  hardly 
be  deemed  necessary.  The  winaow  of  die  lowest 
being  10|  above  the  sunken  external  area,  die 
following  table  shows  the  heights  from  which  a 
fiigidve  would  have  to  drop  from  the  respecdve 
wmdows  upon  a  stone  pavement:  it  being  taken 
for  granted  that  the  cell  affords  neither  a  rope, 
nor  materials  of  which  a  rope  could  be  made  in 
the  compass  of  a  ni^dit,  by  persons  exposed,  oc- 
casionally at  least,  if  not  constandy,  to  the  eyes 
of  a  patrolling  watchman : — 
Lower  story,  lOCflia  I  Fourth  story,  87  fl  fl  in. 
Second  story,  19  6  Fiah  story,  46  6 
Third  story,  28    6        Sixdi  story,    65    6 


Digitized  by 


Google 


Sect.  XIX.] 


MATERIALS. 


97 


ing  it  impossible  to  climb  horizontally  on  the 
outside,  frooi  a  window  of  any  cell  to  any 
window  of  the  cell  contiguous  on  either  side. 

If  fitttened  up  in  two  places  on  each  side, 
and  in  the  middle  at  top  and  bottom,  the 
gratings  may  want  about  7  inches  of  reach- 
ing the  brick  work  at  bottom,  and  about  ten 
inches  of  reaching  that  at  top ;  especially  if 
they  terminate  at  top  and  bottom,  not  in  a 
horizontal  bar,  but  in  a  row  of  perpendicular 
spikes :  by  this  means,  little  more  than  S^  feet 
in  height  of  grating  will  serve  for  a  window 
5  feet  in  height ;  and  in  width  little  more  than 
2^  fieet  of  grating  will  serve  for  4  feet. 

Among  Uie  offenders  who  are  liable  to  be 
consigned  to  these  scenes  of  punishment,  it 
Is  but  too  common  to  see  boys  of  little  more 
tkan  ten  years  of  age.  A  thin  person,  boy 
or  man,  can  generally  get  his  body  through, 
wherever  he  can  pass  his  head ;  that  is,  if  not 
bindered  by  the  breadth  of  his  body,  he  will 
not  be  by  the  thickness.  But  a  person  can- 
not  press  against  the  pomt  of  a  spike,  as  he 
could  against  a  bar.  From  these  datOt  gra- 
tings might  be  formed,  requiring  a  mudi  less 
quantity  of  materiab  than  what  is  commonly 
employed,  yet  of  sufficient  strength  for  the 
present  purpose. 


SECTION  XIX. 

MATERIALS. 

Arched  Work — Much  Iron — Plaster  Moon. 
The  peculiarities  of  the  present  plan  are  not 
confined  to  the  head  of  construction :  they 
extend  in  some  degree  to  the  materials.  The 
abundant  use  made  of  iron  will  hardly  fail  to 
be  observed. 

In  preferring  brick  or  stone-workto  wood, 
and  in  consequence  arches  to  other  partitions, 
it  does  no  more  than  follow  the  plans  already 
in  vogue.  Such  a  mode  of  construction  is 
more  particularly  necessary  in  a  Panopticon, 
than  in  a  building  of  perhaps  any  other  form. 
The  circumstance  that  renders  it  so  pecu- 
liarly fiivourable  to  ventilation,  renders  it  of 
course  equally  exposed,  if  made  of  combus- 
tible materials,  to  accidents  from  fire.  Were 
a  fire  to  begin  anywhere,  especially  towards 
the  centre,  it  would  spread  all  roimd — the 
wind  would  pour  in  fi*om  all  quarters — the 
idiole  would  be  presently  in  a  blaze — and  the 
prisoners,  being  locked  up  in  their  cells,  and 
eren  were  their  cells  open,  deprived  of  all  exit 
except  through  one  or  two  narrow  passages, 
would  be  burnt  or  suffocated  before  any  as- 
sistance could  be  applied. 

This  at  least  would  be  the  case  were  it  not 
for  ihe  care  taken  to  keep  accumulated  a  large 
fund  of  water  in  the  cistern  at  the  top  of  the 
building,  ready  to  be  poured  in  whenever  and 
wherever  there  may  be  occasion  for  it.  But 
■otwithstanding  tills  aasiztanoe,  and  the  great 
Vol.  IV. 


security  against  all  such  accidents  afforded 
by  the  circumstance  of  unremitted  inspectioo, 
as  a  building  of  this  sort  is  designed  for  dura- 
tion, and  the  difference  in  point  of  expense 
need  not  be  considerable,  it  seems  best  to  be 
on  the  safe  side.* 

The  great  use  here  proposed  to  be  made  of 
iron  has  been  made  on  different  occasions  with 
a  view  to  different  advantages :  sometimes 
to  admit  air,  sometimes  to  save  room,  some- 
time for  the  sake  of  strengh.  In  all  instances, 
it  has  the  advantage  of  being  peculiarly  im- 
pregnable  to  putrid  contagion — even  plaster, 
brick,  and  stone,  not  being  in  this  respect  al- 
together above  reproach.  Hence  the  great 
stress  laid  on  frequent  white- washing,  wher- 
ever any  of  the  three  latter  materials  are 
employed. 

It  is  partly  on  account  of  the  admission  it 
gives  to  air,  that  I  prefer  it  for  both  the  pri- 
soners' staircases,  and  for  all  their  galleries. 
In  arched  galleries  of  brick  or  stone,  besides 
that  they  would  take  up  room,  the  air  might 
be  apt  to  stagnate.  Substituting  open-work 
to  such  close  materials,  adds  in  effect  so  much 
in  width  to  the  annular  well.  The  inter- 
stices between  the  bars,  instead  of  forming  an 
obstruction  to  a  current  of  air,  serve  rather 
to  accelerate  it. 

It  was  the  consideration  of  the  little  room 
taken  up  by  this  material,  that  suggested  it 
to  me  as  peculiarly  well  adapted  to  the  pur- 
pose ofaffording  supports  to  the  chapel.  Brick 
pillars,  of  the  thickness  necessary  to  support 
so  lofty  a  building,  would  afford  a  very  ma- 
terial obstruction  to  the  voice  in  its  passage 
from  the  minister  to  the  prisoners,  when  sta- 
tioned in  their  cells,  or  in  the  galleries  before 
their  cells.  It  is  on  the  same  consideration, 
likewise,  that  I  propose  to  make  considerable 
use  of  it  in  the  construction  of  the  inspection- 
galleries.  It  is  to  obtain  both  these  advan- 
tages, that  I  make  use  of  no  other  material 
for  one  entire  boundary  (viz.  the  interior  one 
opposite  the  windows)  of  every  cell. 

To  obtain  that  sort  of  strength  which  con- 
sists in  inflexibility,  with  less  unwieldiness, 
and  at  a  less  expense  of  materials,  it  occurred 
to  me  to  make  the  pillars  hollow.  Being  of 
iron,  they  may  thus  be  made  not  only  to  take 
up  beyond  comparison  less  room,  but  even 
to  possess  greater  strength,  even  when  hol- 
lowed to  such  a  degree  as  not  to  exceed  brick 

*  In  a  panopticon  which  required  aparmients 
of  greater  width  than  could  conveniently  be 
given  to  arches,  some  of  the  other  modes  oif  se- 
curing building  against  fire- might  be  adopted  ; 
such  as  that  ot  stopping  the  draught  of  air  by 
iron  plates,  upon  Mr.  Hartley's  plan — or  bv 
simple  plastering,  upon  Earl  Stanhope's.  Such 
superior  width  might  be  neceuHuy  in  some  ma- 
nufactories :  nor  would  it  be  incongruous  to  the 
object  of  the  institution,  where  seclusion  was  out 
of  the  question,  as  in  free  manufactories  and 
poor-houses. 
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or  stone  in  weight.  It  occurred  to  me,  that 
iron  was  cast  in  hirge  masses  to  serve  for 
water-pipes.  Upon  inquiry  at  a  great  found- 
ery  where  it  is  cast  for  such  purposes,  I  learnt 
that  in  that  manufiictory  it  could  he  cast 
hollow  for  a  length  of  12  foet,  hut  no  more. 
Upon  consulting  with  my  professional  ad- 
viser,  I  was  informed  that  that  length  could 
be  made  to  suffice ;  and  it  occurred  to  him, 
that  of  the  eight  supports  which  would  be  a 
sufficient  number  for  such  a  building,  some 
might  be  made  to  answer  the  purpose  of 
water-pipes  for  conveying  the  water  from  the 
roof;  and  to  me,  that  otiiers  of  them  might 
be  made  to  serve  for  chimneys — articles  for 
which  it  might  otherwise  be  not  altogether 
easy,  in  a  building  of  so  peculiar  a  construc- 
tion, to  find  a  convenient  place. 

In  point  of  economy,  I  hope  to  find  this 
useful  material  not  more  expensive,  but  ra- 
ther less  so,  than  the  quantity  of  stone  or 
brick- work  that  would  be  requisite  to  answer 
the  same  purpose  ;*  sboe  cast-iron,  and,  in 
most  instances,  even  that  not  of  the  finest 
quality,  would  answer  as  well  as  hammered, 
with  half  the  expense. 

It  is  at  the  recommendation  of  the  same 
intelligent  artist  that  I  adopt  those  called 
stucco  or  piaster  floors,  in  preference  to  any 
other ;  and  this  for  a  variety  of  reasons :  — 

1.  They  are  incombustible.  In  thu  respect 
they  have  the  advantage  of  wooden  floors. 

2.  They  take  up  very  little  room.  The 
thickness  of  1^  inch  over  the  brick-work  at 
the  crown  is  sufficient.  In  this  point  they 
have  the  advantage  over  all  other  floors,  and 
most  of  all  over  wood,  nHiich,  besides  boards, 
require  joists  to  lay  them  on. 

3.  They  are  uniform,  without  crevices  or 
interstices.  In  this  respect  they  have  also 
the  advantage  over  all  other  floors :  in  the 
highest  degree  over  brick,  then  over  wood, 
and  even  over  stone.  The  inconvenience  of 
crevices  and  interstices,  as  is  well  remarked 
by  Mr.  Howard,  is  to  harbour  dirt,  and  occa- 
sionally putrescent  matter,  capable  of  fouling 
the  air,  and  affording  ill  scents. 

4.  They  are  cheap :  when  thus  thinly  laid, 
much  cheaper  than  wood,  or  stone,  or  even 
than  any  choice  kind  of  brick,  such  as  clink- 
ers ;  and  foil  as  cheap  as  any  tiling  that  would 
be  proper  for  the  purpose. 

5.  They  are,  it  is  true,  liable  to  crack,  es- 
pecially on  the  first  settling  of  the  building. 
On  the  other  hand,  if  a  crack  takes  place, 
they  are  easily  and  effectually  repaired. 

Mr.  Howard  lavs  great  stress  on  the  un- 
wholesomeness  of  such  floors  as,  by  their 
roughness,  such  as  unplaned  boards,  or  by 
numerous  and  wide  interstices,  are  apt  to 
harbour  putrescent  matter :  but  I  know  not 


*  In  Hughes*  Riding  Amphitheatre,  near  Lon- 
don, the  supports,  I  am  told,  are  of  iron  silvered. 


that  he  anywhere  recommends  plaster  floors, 
which  are  freer  than  any  ordinary  floors  from 
that  inconvenience. 


SECTION  XX. 

OtTTLBTS,  INCLUDING  AnUNO-TARDS. 

AftB  airing 'pards  to  be  looked  upon  as  a 
necessary  appendage  to  the  building?  If 
so,  what  extent  ought  to  be  given  to  them  ? 
Ought  any,  and  what,  divisions  to  be  made 
in  them,  corresponding  to  so  many  diviiioiia 
among  Uie  prisoners  ?  In  what  manner  may 
the  influence  of  the  Inspection  principle  he 
extended  to  them  to  the  best  advantage? — 
The  answers  to  these  questions  will  depend 
partly  upon  the  general  plan  of  management 
in  view,  partly  upon  lo<sl  drcumstanoes. 

Of  these  points,  the  first  and  third  are  con- 
sidered under  the  head  of  management  :t  and 
the  result  is,  that  airing-yards  to  be  used  oo 
working. days  are  not  essential  to  the  esta- 
blishment ;  but  that  for  Sunday's  use  they 
would  be  at  least  convenient :  that  if  both 
sexes  are  admitted,  one  division,  and  ooo- 
sequently  two  separate  yards,  are  indispetts* 
able :  but  that,  as  between  prisoners  d  the 
same  sex,  the  advantage  to  be  gained  by  any 
further  division  seems  hardly  decided  enough 
to  warrant  the  expense.^ 

Whatever  be  the  extent  of  the  airing - 
ground,  and  whatever  the  number  of  divisions 
made  in  it,  two  erections  must  at  any  rate  be 
made  in  it,  in  order  to  extend  to  these  ex- 
terior appendages  the  all-vivifying  mfluenoe 
of  the  commanding  principle :  1.  A  look-omt, 
or  exterimr  inspection  ^  lodge  ;  2.  A  line  of 
communication  for  prisoners  as  well  as  in- 
spectors, between  this  look-out  and  the  build- 
ing.  Let  the  look-out,  then,  be  considered 
as  occupying  the  centre  of  a  circle :  of  this 
circle,  the  line  of  communication  forms  one 
radius:  from  the  same  centre  may  be  pro- 
jected, as  co-radii,  walls  in  any  number  cor- 
responding to  the  number  of  divisions  pitdied 
upon.!     See  Plate  III. 


+  See  the  Sections  on  Emphymenty  Alrksg^ 
and  Schooling, 

±  The  numeroufi  yards  in  Plate  11 L  are  given 
only  by  way  of  illustration,  and  to  show  upon 
what  ivincmles  the  topographical  dirisioa,  were 
it  to  be  judged  necessary,  might  be  fonned  to 
most  advantage. 

II  In  the  magazine  of  expedients,  the  most  sfan- 
ple  is  seldom  that  which  first  presents  itself  to 
our  search.  In  the  first  hasty  design,  as  sketched 
out  in  the  Letters,  it  was  by  a  surroundmg  nai- 
lery that  the  influence  of  the  inspection  prmople 
was  to  have  been  extended  to  uncovered  areas ; 
and  this  gallery  was  to  have  been  attached  to  the 
surroundmgwall.  The  advantages  of  centrality 
were  thus  thrown  away  without  necessity,  ana 
without  any  advantage  in  return.  In  pohit  of 
expense,  the  disadvantage  might  be  naore,  and 
could  not  be  leas,  than  in  the  proportioD  of  a 
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In  section  16  we  left  the  line  of  commu- 
nication ftt  the  spot  at  which,  having  cleared 
the  building,  it  cuts  across  the  external  an- 
nular area.  But  at  this  spot  it  is  considerably 
below  the  level  of  the  ground  in  the  yards 
through  which  it  leads.  The  sur^e  of  the 
ground  I  suppose  exactly  on  a  level  with  the 
floor  of  the  lowermost  story  of  cells ;  which 
floor  is  7: 6  above  the  level  of  the  interme- 
diate area.  The  floor  of  the  prisoners'  pa&. 
sages,  being  10  inches  below  the  level  of  that 
area,  has  8 : 4  to  rise  before  it  comes  to  a  level 
with  the  surface  of  the  ground.  That  of  the 
inspector's  passage,  being  five  inches  above 
the  level  of  the  same  area,  has  consequently 
but  7 : 1  to  rise  before  it  comes  to  a  level  witii 
the  ground.  But  in  the  straits  under  the  arch 
we  gave  the  inspector  the  advantage  in  point 
of  ground  over  the  prisoners  to  the  amount 
<^  1 : 3 ;  and  for  this  advantage  there  is  the 
same  occasion  in  one  part  of  the  line  of  com- 
munication as  in  another.  Adding,  therefore, 
this  rise  to  that  of  7: 1,  which  the  floor  of 
the  inspector's  passage  has  to  make  in  order 
to  reach  the  level  of  the  ground,  we  have 
8 : 4,  which  is  the  same  rise  as  that  given  to 
the  prisoners'  passages.  In  this  way  the  two 
floors  preserve  their  parallelism  during  the 
whole  of  their  course. 

The  particulars  of  this  course  may  be  thus 
made  out:  — 

Prisoners*  Passage  on  each  Side, 
LeMfftJu — Exterior  landing-place  from 
the  outside  of  the  wall  of  the  build- 
ing to  the  commencement  of  the 
fli^t  of  steps  which  may  be  called  f.  in. 
the  prisoners*  rising'Stairs,     .     .       2    0 
Prisoners'  emerging  or  rising -stairs, 
firom  the  exterior  landing-place  to 
the  prisoners'  bridge,     ....     8     4 
Prisoners'  bridge,  firom  the  prisoners' 
rising-steps  to  the  prisoners*  lanes^ 
running  parallel  to  the  inspector's 
covered-wag,  on  the  surfiice  of  the 
ground  through  the  yards,      ..18 
Underneath  this  flight  of  steps  there  is 
ample  room  left  in  the  exterior  annular  area, 
as  well  for  passing  as  for  conveying  goods. 
Before  it  has  advanced  in  length  to  within 
four  leet  of  the  wall  bounding  the  external 
area,  it  is  more  than  six  feet  ^ve  the  level 
of  that  area  in  that  part ;  and  at  the  sur- 
rounding wall,  9  feet.* 

Inspector's  Passage  between  the  Prisoners* 

Passages, 
Lengths — The  same  as  above :  the  difier- 

drcamierence  to  a  semi-diameter— about  six  to 
one;  and  the  galleries  would  have  diminished  in 
effect,  to  the  amount  6i  their  height,  the  height 
<»f  the  wall  to  which  they  were  attached. 

*  This  oomes  from  the  pavement  of  the  exte- 
fkv  area  being  sunk  in  that  part  1 :  6  below  the 
letd  oi  the  internal 


ence,  which  is  only  in  point  of  level,  being 
the  same  throughout,  except  that,  in  this  pas- 
sage, the  flight  of  steps  gaining  the  level  to 
which  they  lead  a  little  earlier  than  in  Uie 
prisoners'  passage,  the  inspector's  bridge^  is  a 
few  inches  longer  than  that  of  the  prisoners'. 

As  to  the  floor  of  the  prisoners'  rising-stairs, 
iron  seems  preferable,  partly  for  the  reasons 
which  plead  in  general  in  fiivour  of  that  ma- 
terial, partly  on  account  of  the  small  degree 
of  thickness  it  requires.  A  wooden  floor,  or 
a  brick  floor  supported  upon  an  arch,  might 
reduce  the  height  above  the  floor  of  the  ex- 
terior well  to  such  a  degree,  as  to  make  it 
necessary  either  to  sink  the  floor  of  the  well 
in  that  part  still  more,  or  to  increase  the 
width.t 

From  their  immersion  out  of  the  building, 
the  three  passages  should  be  covered  through 
the  whole  length  of  their  course  across  the 
external  area :  that  of  the  inspector,  for  the 
sake  of  obscurity,  as  well  as  for  the  sake  of 
protection  in  bad  weather :  the  two  prisoners' 
passages  on  each  side,  partly  for  the  latter 
reason,  but  principally  to  cut  off  converse 
with  the  cells  immediately  above ;  for  which 
reason  they  must  also  have  a  bade  reaching 
up  all  the  way  to  the  roof,  so  as  to  form  a 
complete  case. 

When  the  prisoners  have  got  the  length  of 
the  lanes,  or  of  the  yards  on  each  side,  that  is, 
at  the  least,  near  thirteen  feet  distance  from 
the  buildi^,  the  interception  of  converse 
must,  as  it  safely  may,  be  trusted  to  the  ex- 
pedients employed  for  preventing  those  in  the 
cells  from  loolang  out  of  their  windows. 

When  the  prisoners  are  a  few  feet  advanced 

•f*  To  distinguish  it  from  that  within  the  build- 
ing, I  call  this  tile  inspector's  outer  bridge. 

^  The  roof  of  the  bne  of  communication,  as 
it  emerges  from  the  building,  affords  a  landing 
place  to  the  windows  of  the  cells  immediately 
above,  by  which  the  prisoners,  could  they  get  out 
of  the  windows,  might  at  night  time  fina  their 
way  into  the  yaids,  and  be  so  far  on  their  wav  to 
an  escape.  To  obviate  this  danger,  it  is  evident 
that  the  gratines  to  those  windows  ought  to  be 
constructed  witha  degree  of  caution  which  would 
not  be  equally  necessary  in  any  other  part  of  the 
circuit. 

It  would  be  tedious  to  particularize  in  this 
manner  every  little  weak  spot  which  the  details 
of  such  a  building  may  disclose.  Wherever  they 
present  themselves,  the  weakness  will  not  be 
more  obvious  than  the  means  of  remed3ring  it 

The  cell  immediately  over  the  straits  loies, 
it  will  be  observed,  a  considerable  share  of  its 
light,  partly  by  means  of  the  inspector's  bridge 
within  side  the  building,  partly  by  means  of  the 
whole  line  of  communication  on  the  outside. 
Many  employments  might  be  mentioned,  for 
which  the  degree  of  light  remaining  after  these 
defalcations,  would  probably  be  insufficient:  but 
as  emplojrments  are  not  wanting,  for  which  it 
would  certainly  be  sufficient,  the  deficiency 
affbrds  no  reason  for  considering  this  cell  as  lost 
to  the  purpose  of  habitation. 
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beyond  the  external  area,  they  come  to  a 
door,  which  lets  out  upon  the  open  ground 
such  of  them  as  belong  to  the  two  yards  im- 
mediately contiguous  on  each  side ;  since  it 
would  bie  useless  to  carry  them  on  to  the 
look-out,  only  to  return  them  from  thence 
into  those  yards.  If  there  are  no  more  divi- 
sions, no  more  yards,  than  these  two,  here 
the  prisoners*  lanes  termbate :  if  there  are 
other  yards,  the  lanes  lead  on  till  they  ter- 
minate in  the  common  central  yard  encom- 
passing the  look-out.  The  inspector,  at  any 
rate,  has  his  door  corresponding  in  situation 
to  those  just  mentioned. 

The  central  yard  is  a  circular,  or  rather 
annular  yard,  encompassmg  the  look-out :  it 
serves  for  the  discharge  of  the  different 
classes  of  persons  into  their  respective  yards. 
That  the  individuals  thus  meant  to  be  kept 
separate,  may  not  have  it  in  their  power  to 
straggle  into  the  central  yard  and  there  meet, 
the  entrances  into  their  several  yards  are 
closed  by  gates  or  doors.  Lest  by  a  mutual 
approach  towards  their  respective  doors,  they 
should  obtain  an  opportunity  of  converse,  the 
doors  are  placed,  not  in  the  circumference 
where  the  walls  terminate,  but  in  a  set  of 
short  partition-waUs  joining  the  respective 
walls  at  a  little  distance  from  the  ends — the 
intermediate  portion  answering  the  purposes 
of  the  protracted  partitions  spoken  of  in  Let- 
ter II.  in  the  first  rough  sketch  of  the  build- 
ing. A  wall  carried  through  the  centnd  yard, 
so  as  to  join  the  look-out,  perfects  the  sepa- 
ration between  the  male  and  female  side.* 

Near  to  the  lateral  doors  opening  from  the 
covered  way  on  each  side,  will  be  the  situa- 
tions for  the  airing-wheels :  f  the  numbers 
and  exact  situations  of  which  will  depend  on 
local  circumstances,  and  on  the  details  of  the 
plan  of  management  pursued. 

Hereabouts,  too,  might  be  the  temperate 
baths,  or  bathing-basons ,  in  which  prisoners 
might  at  stated  hours  be  obliged  to  wash 
themselves.  By  means  of  a  slight  awning, 
these  baths  might  easily  be  concealed  from 
the  view  of  the  prisoners  in  the  building, 
while  they  were  fully  exposed  to  the  obser- 
vation of  an  inspector  (or,  according  to  the 
sex,  an  inspectrix)  from  the  look-out. 

Made  long  rather  than  circular,  they  would 
be  the  better  adapted  to  the  purpose  of  en- 
forcing such  a  continuance  in  this  state  of 
discipline  as  should  be  deemed  expedient. 
The  prisoner  being  required  to  pass  through 
from  one  end  to  the  other,  the  number  of 
traverses  would  thus  afford  as  exact  a  mea- 
sure as  could  be  wished  for,  of  the  degree  of 
discipline  to  which  it  were  proposed  to  sub- 
ject him. 

Of  the  construction  of  the  look-out,  it 


•  N.B.  This  protracted  separation  wall  is 
not  represented  in  the  draught 
t  Sec  the  Section  on  Airing. 


seems  hardly  necessary  to  attempt  a  minute 
description.  It  should  be  polygonal,  that 
form  being  cheaper  than  the  circular.  It 
might  be  an  octagon ;  or,  were  the  number 
of  the  airing-yards  definitively  fixed,  the 
number  of  its  sides  might  be  the  same  with 
that  of  the  yards,  the  widls  of  those  diviaons 
corresponding  to  the  angles  of  the  building. 
The  fittest  form  and  size  for  it  would  vary, 
according  to  local  circumstances  and  the  plan 
of  management.  The  precautions  relative  to 
the  thorough  light  need  not  here  be  so  strict 
as  in  the  prison ;  the  greater  distance  render- 
ing the  figure,  when  obscured  by  blinds,  more 
difficultly  decemible :  and  the  obscurity  would 
be  fiirther  fiivoured  by  heightening  the  eleva- 
tion. Experiment  would  easily  show  what 
sort  and  thickness  of  blind  was  best  adapted 
to  the  purpose.  If  a  strict  inspection  be 
required,  the  inspection-lantern  already  de- 
scribed would  furnish  a  proper  model :  if  a 
looser  were  deemed  sufficient,  a  room  em- 
ployed as  a  work-shop  in  some  sedentary 
trade,  such  as  that  of  a  tailor  or  shoemaker, 
_  might  answer  the  purpose.  In  the  capacity 
of  apprentices  or  journeymen,  he  might  have 
a  few  of  the  most  orderly  and  trust-worthy 
among  the  prisoners.  On  working  days,  ac- 
cording to  the  plan  of  management  here  pro- 
posed, he  would  have  nobody  to  inspect  but 
such  of  the  prisoners  as  were  occupied  for 
the  time  being  in  walking  in  the  wheels :  at 
that  time  he  would  of  course  front  that  way 
as  he  sat,  and  a  casual  glance  stolen  now 
and  then  from  his  work  would  answer  every 
purpose.  It  is  on  Sundays,  and  on  Sundsv-s 
alone,  that  the  prisoners  in  general  would  be 
at  certain  hours  in  the  yards;  and  during 
those  periods  he  might  give  his  whole  time 
and  attention  to  the  business  of  inspection, 
as  it  would  then  be  his  only  occupation. 

A  male  and  female  inspector  might  here 
also  be  stationed  imder  one  roof;  whose  in- 
spection might,  by  the  means  explained  in 
another  place,  be  confined  to  their  respec- 
tive divisions.  This  junction  and  separation 
would  of  course  be  necessary,  if  a  bath  for 
females  were  placed  near  the  walking-wheel 
on  that  side. 

As  to  the  degree  of  spaciousness  to  be 
given  to  the  yards :  in  a  general  sketch  which 
has  no  individual  object  in  view,  to  specify 
dimensions  will  be  seen  to  be  impossible: 
principles,  with  illustrations,  are  the  utmost 
that  can  be  expected. 

The  objects  to  be  attended  to  are,  on  the 
one  side,  room  and  ventilation  ;  on  the  other, 
facility  of  inspection,  and  cheapness. 

To  estimate  what  may  be  necessary  for 
room,  it  would  be  necessary  first  to  settle  the 
operations  that  are  to  be  carried  on  in  the 
yards,  and  the  articles  that  are  to  be  placed 
in  them.'    Such  are — 

1.  Airing- wheels :  enough  for  supplying 


Digitized  by 


Google 


Skct.  XX.] 


OUTLETS,  INCLUDING  AIRING-YARDS. 


101 


waier  to  the  building.     See  the  Section  on 
Airing, 

2.  Additional  number  of  airing- wheels :  in 
the  whole,  a  wheel  (say)  to  every  18  per- 
sons, or  a  proportionable  number  of  double, 
treble,  or  quadruple  wheels.  I  call  the  wheel 
a  single,  double,  treble  one,  &c,  with  refer- 
ence to  the  number  of  persons  that  are  to  be 
set  to  walk  in  it  at  once. 

3.  Machines  to  be  kept  in  motion  by  such 
supernumerary  airing-wheels. 

4.  Bathing-basons,  one  or  two,  according 
to  the  sexes. 

5.  Open  schools,  for  Sunday's  schooling. 
See  the  Section  on  Schooling, 

6.  Walking  or  marching  parade  for  Sun- 
day's exercise. 

As  to  ventilation,  though  a  distinct  object, 
it  is  one  that  will  hardly  require  a  distinct 
provision.  A  space  that  affords  room  enough 
for  the  walking-parade  can  scarcely  be  defi- 
cient in  point  of  airiness. 

In  ventilation,  much  depends  upon  the  form 
of  the  ground.  A  declivity  is  in  this  point 
of  view  preferable  by  far  to  a  dead  flat.  Place 
the  building  upon  a  rising  ground :  the  wall, 
though  a  high  one,  may  be  but  little  or  not  at 
all  h^er  than  the  surmce  of  the  ground  is  for 
for  some  distance  round  the  building.  So  hi 
as  this  is  the  case,  so  hr  the  walls  afford  no 
obs^Tiction  at  all  to  the  current  of  air. 

But  even  in  a  dead  flat,  there  seems  little 
necessity  for  bestowing  any  expense,  in  giving 
on  this  score  any  addition  to  the  quantity  of 
■pace  absolutely  necessary  for  the  marching 
exercise  above  alluded  to.  Noxious  trades  out 
of  the  question,  the  only  imaginable  sources 
of  contamination  to  which  the  air  is  exposed 
are  putridity  and  respiration.  Against  the 
former,  sufficient  security  may  be  luSbrded  by 
the  discipline  of  the  prison :  —  no  hogs — no 
poultry — no  dunghill — no  open  drain — no 
stagnant  virater.  As  to  mere  respiration,  it 
can  scarcely  be  considered  as  capable  of  pro- 
ducing the  effect  to  a  degree  worth  notice, 
in  a  place  ever  so  little  wider  than  a  water- 
well,  if  open  to  the  sky. 

As  to  fifunlity  of  inspection,  it  is  obvious, 
that  the  longer  you  make  your  airing-yard, 
the  leas  distinct  the  view  wluch  the  inspector 
will  have  of  a  prisoner  at  the  further  end  of 
it.  But  the  consideration  of  the  expense  will 
be  sufficient  to  put  a  stop  to  the  extension  of 
this  space,  long  enough  before  it  has  acquired 
length  sufficient  to  prejudice  the  view. 

hk  speaking  of  the  expense,  I  do  not  mean 
that  of  the  ground ;  for  that,  everywhere  but 
in  a  town,  will  be  of  little  moment :  but  the 
expense  of  the  walls.  I  speak  not  merely  of 
the  surrounding  wall ;  for,  whatever  be  the 
lieight  of  that  wall,  the  separation- walls,  if 
there  are  any,  cannot,  as  we  shall  see,  have 
less.  For  the  surrounding  wall,  according  to 
the  common  plans  at  least,  no  ordinary  height 


will  suffice.  But,  by  doubling  the  height  of 
your  wall,  you  much  more  than  double  the 
expense ;  since,  if  you  would  have  it  stand, 
you  must  give  it  a  proportionable  increase  of 
thickness. 

The  height  of  the  separation- walls,  I  have 
said,  must  not  be  less  than  that  of  the  sur- 
rounding wall:  why?  because  if  the  former 
join  on  to  the  latter,  they  must  be  of  the 
same  height,  or  whatever  height  is  given  to 
the  surrounding  wall  is  so  much  thrown  away. 
The  attempt,  if  any,  will  of  course  be  made 
at  that  part  where  the  wall  is  lowest,  which 
will  serve  as  a  step  to  any  part  which  rises 
above  it.  Let  a  wall  of  twelve  feet  be  joined 
by  another  of  six  feet :  what  is  the  obstacle 
to  be  surmounted  ?  Not  one  wall  of  twelve 
feet,  but  two  walls  of  six  feet  each.  In  for- 
tification, the  strength  of  the  whole  is  to 
be  computed,  not  from  the  strength  of  the 
strongest  part,  but  fi'om  that  of  the  weakest. 
That  the  separation-walls  should  join  the 
surrounding  wall,  is  not  indeed  absolutely 
necessary;  but  whether  the  discontinuance 
could  in  any  instance  be  made  productive  of 
any  saving  upon  the  whole,  seems  rather 
questionable.  They  may  indeed  be  left  short 
of  it  to  a  certain  distance ;  the  gap  being  sup- 
plied by  a  ditch,  to  which  the  persons  meant 
to  be  separated  on  each  side,  may  be  prevented 
from  approaching  near  enough  for  the  purpose 
of  converse,  by  a  palisade,  which  may  be  a 
very  slight  one,  being  intended  rather  to  mark 
transgression  than  to  prevent  it.  In  the  day- 
time, there  will  be  no  possibility  of  approach- 
ing the  ditch  without  detection,  since  it  will 
be  fuU  in  view :  at  night,  there  will  be  no 
motive,  as  there  will  be  no  persons  on  the 
other  side  to  hold  converse  with — no  prison- 
ers in  the  yards.  The  ditch  itself  need  not 
be  continued  far  on  each  side  of  the  wall : 
but  the  palisade  must  be  continued  all  along; 
for  if  it  were  to  terminate  anywhere,  it  would 
be  useless ;  and  if  it  were  to  join  the  wall 
anywhere,  it  would  take  so  much  from  the 
height.  But  the  palisade,  however  slight, 
would  cost  something:  and,  what  is  more 
material,  the  space  between  that  and  the  wall 
would  be  so  much  sacrificed ;  and  the  greater 
the  space,  the  more  extensive,  and  conse- 
quently more  expensive,  must  be  the  wall. 
If,  therefore,  the  surrounding  wall  should 
not  rise  much  above  the  height,  which  for 
the  purpose  of  preventing  converse  it  would, 
be  necessary  to  give  to  the  separation-walls, 
reducing  the  height  of  the  latter  by  the  help 
of  the  above  expedient  would  not  be  worth 
the  while. 

But  although  no  saving  should  be  to  be 
made  in  the  height  of  the  separation- walls, 
this  is  not  the  case  with  regard  to  such  part 
of  the  general  surrounding  wall  as  is  not  ac- 
cessible to  the  prisoners.  What  part  that  may 
be,  will  be  immediately  conceived  by  turning 
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to  the  dnugbt — See  Plate  IIL  In  a  line  with 
the  projecting  front,  continue  the  wall  of  the 
buildinf  on  ^ch  side  till  it  meets  the  two  la- 
teral ot  the  four  surrounding  walls.  To  this 
wall,  and  to  every  wall  that  is  behind  it, 
must  be  given  the  same  extra  height,  what- 
ever that  be.  But  to  whatever  widling  there 
is  before  it,  no  greater  height  need  be  given, 
than  if  there  were  no  such  thing  as  a  prison 
in  the  case. 

Thus  much,  supposing  the  necessity  of 
high  walls  and  multiplied  divisions.  But  if 
my  ideas  be  just,  both  these  articles  of  ex- 
pense may  be  saved :  the  former,  by  the  me- 
chanical regularity  of  the  airing  discipline  — 
See  the  Section  on  Airing : — the  other,  by  the 
mode  of  guarding —  See  the  next  Section.* 

The  less  the  space  is  between  the  look-out 
and  that  one  of  the  four  surrounding  walls 
that  runs  at  right  angles  to  the  direction  of 
the  covered  way,  the  nearer  the  two  radii 
drawn  towards  the  ends  of  such  a  wall  will 
of  course  approach  to  parallelism.  Direct 
them  so  as  to  terminate,  not  in  the  opposite 
wall,  but  in  the  two  lateral  walls  that  join  it 
at  right  angles,  and  you  have  a  long  space, 
which,  without  departing  from  the  inspection 
principle,  might,  if  theemplojrment  presented 
any  adequate  advantage,  be  converted  into  a 
Tope-yard. 

Why  introduce  here  the  mention  of  rope- 
making?  Is  it  that  I  myself  have  any  predi- 
lection for  that  business  ?  By  no  means :  but 
others,  it  seems,  have.  My  first  care  is  on 
every  occasion  to  point  out  that  course  which 
to  me  appears  the  best :  my  next  is  to  make 
the  best  of  whatever  may  chance  to  be  pre- 


»ken 
be 


*  It  may  be  thought  that  the  walls  here  spol 
of  as  not  requiring  any  extra  height,  might  _. 
omitted  altogether.  But  besides  that  they  will 
be  convenient  for  the  inclosing  of  offices  and 
officers*  gardens,  they  are  essential  to  the  plan 
of  ffuardmff.  For  on  considering  the  centinel's 
paths,  it  will  be  easily  seen  that  it  is  necessary 
they  should  be  regular,  and  that  one  of  them 
should  pass  by  the  approach.  Add  to  this,  that 
the  contrivance  of  the  approach  supposes  a  wall 
all  round,  to  serve  as  a  barrier  against  a  hostile 
mob. 

One  wall,  indeed,  which  reaUv  is  not  only  un. 
necessary  but  pr^udicial,  may  be  discovered  on 
the  draught;  into  which  it  was  inserted  without 
special  instructions,  as  a  thing  of  course,  and 
suffered  to  continue  through  inadvertence. 

It  is  that  which  runs  parallel  to,  and  between, 
the  wall  through  which  the  entrance  is  cut,  and 
that  which  forms  on  each  side  a  continuation 
of  the  projecting  front  A  fence  in  that  part  is 
indeed  necessary :  but  instead  of  a  close  wall,  it 
ought  to  be  an  open  palisade. 

The  former,  in  contradistinction  to  the  latter, 
weakens  the  command  of  the  building  over  the 
space  inclosed ;  and  that  as  well  in  a  military 
sense,  as  in  point  of  inspective  force.  Suppose  a 
mob  to  have  mastered  the  wall  on  either  side  the 
entrance,  an  open  palisade  exposes  them  to  the 
ground  floor  of  the  building,  wnereas  a  dose  wall 
covers  them. 


ferred  by  those  whose  province  it  is  to  choose* 
To  a  gentleman  to  whose  information  and 
advice  upon  this  occasion  particular  attention 
appears  to  have  been  paid  by  a  committee  oC 
the  House  of  Commons,t  to  this  gentleman 
it  occurred  that  rope-making  was  of  all  tcades 
one  of  the  best  adapted  to  the  economy  of  a 
penitentiary-house.  Of  the  many  advanta- 
geous properties  he  attributes  to  it,  a  con- 
siderable number  may,  for  aught  I  know, 
belong  to  it  without  dispute.  But  in  one 
instance,  at  least,  his  zeal  has  got  the  better 
of  his  recollection.  In  rope -making,  **  no 
implement  employed  that  can  contribute  to 
escapes !" —  To  a  seaman,  a  rope  is  itself  a 
staircase.  Will  any  chsiritable  hand  take 
charge  of  it  on  the  other  side  of  the  wall  "* 
over  goes  the  rope  one  instant  —  the  next, 
over  goes  the  sailor.^  And  can  no  other  hand 
support  itself  by  a  rope  ?  Was  La  Tude  a 
seaman?  Will  the  walls  of  a  penitentiary- 
house  be  like  the  walls  of  the  bastile  ?  *A 
vigorous  arm  will  supply  the  place  of  prac- 
tice.    I  speak  but  what  I  have  seen. 

Rope- making  is,  perhaps,  of  all  trades 
known,  that  which  takes  up  the  greatest 
space.  Elsewhere  it  requires  no  walls :  but 
here  it  must  not  only  have  walls,  but  those, 
too,  of  an  extra  height  and  thidmess. 

With  all  this,  should  any  rope-making  le- 
gislator, or  any  legislator's  rope-making  friend, 
make  a  point  of  it,  in  a  Panopticon  peni- 
tentiary-house,  I  would  even  admit  a  ropery. 
But  in  what  character  ?  as  one  of  the  most-l. 
no,  but  as  one  of  the  least  promising  of  all 
trades.  I  would  admit  it — not  certainly  in 
the  view  of  fieivouring,  but  rather  of  trying 
the  strength  and  temper,  and  displaying  the 
excellence  of  my  instrument.  I  would  take 
my  razor  and  hack  stones  with  it  —  not  as 
thinking  stone -cutting  the  fittest  employ- 
ment for  razors  in  general,  but  in  the  way  of 
bravado,  to  shew  that  my  razor  can  perform 
what  in  ancient  lore  stands  recorded  as  a 
miracle  for  razors.  I  would  provide  part  of 
my  prisoners  with  this  gentleman's  ropes ;  I 
would  arm  another  part  with  another  gentle- 
man's sledge-hammers ;  a  third  part  with  an- 
other gentleman's  cast-iron ;  a  fourth  with  a 
fourth  gentleman's  saws,  taking  my  chance 
for  my  felons  serving  their  keepera  as  the 

children  of  Israel  served  the  Ammonites 

For  what  ?  for  security's  sake  ?  No :  but  just 
as  I  would  set  up  a  sword-cutlery,  or  a  gun- 
manufactory  with  a  powder-mill  attached  to 
it,  if  any  gentleman  would  show  me  such  a 
measure  of  extra  profit  attached  to  tho^e 
trades,  as  should  more  than  compensate  the 
extra  risk  and  the  extra  expense  of  guarding 
and  insurance. 


t  See  Report  of  the  Felon  Committee,  printed 
in  1779. 

±  Even  without  an  associate,  a  rope,  bv  the 
help  of  a  brickbat  fastened  to  the  end  of  it,*  will, 
1  have  been  assured,  carry  a  man  over  a  walL 
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Protesting,  therefore,  against  this  of  rope- 
miJdng,  as  one  of  the  least  eligible  of  trades 
for  any  other  prison,  I  would  not,  by  any  pe- 
remptory resolution,  exclude  even  this  from 
a  Panopticon  penitentiary-house.  Let  £u- 
risUieus  speak  the  word,  and  I  will  turn  in 
serpents  to  my  infant  in  its  very  cradle.  — 
Why?  Is  it  that  serpents  are  the  best  nurses? 
No :  but  because  my  in&nt  is  an  Hercules. 


Becapttulation  of  the  Horizontal  Lengths  of 
the  several  component  parts  of  the  Line 
of  Communication  between  the  lowermost 
Infection-gallery  within  the  building  and 
the  Look-out  in  the  yards. 

L  Inspector's  Passage, 

1.  Inspector's  Inner -Bridge  (over  the    f. 

intermediate  area,)     .....    8 

2.  Inspector's  Drop  (within  the  circle 

€d  Uie  grated  passage,)    ....    2 

3.  Inspector's    Inner  -  Landing  -  place 

(within  the  same  drde,)     ...    2 

4.  Inspector's  Straits  (passage  through 

the  subterraneous  arch  under  the 
cells,) 17 

5.  Inspector's    Outer  -  Landing  '  place, 

from  the  termination  of  the  arch 
to  the  commencement  of  the  rising- 
ettnrs, 2 

6.  Inspector's  Rising'StairSt  from  the  ex- 

terior annular  area  to  a  little  above 
the  level  of  the  ground,       ...    8 

7.  Inspector's  Outer -Bridge  (over  the 

renuunder  of  the  above  area,)  about    2 


8.  Inspector's  Co- 

vered-way, . 

9.  Steps  up  to  the 

Look-out,    . 


41 

Undeterminable,  de- 
pending on  the 
magnitude  of  the 
establishment  and 
other  local  dr- 
cumstanoes. 


II.  Prieoners*  Passages  on  each  side. 

1.  Prisoners'  Straits 17 

2.  Prisoners'  Landing-place,  ....  2 

3.  Prisoners'  Ristng-stairs,      ....  8 

4.  Prisoners'  Bridge,  about    ....  2 


5.  Prisoners' Lanes, 


29 

i  Undeterminable,  for 
the  same  reason. 


The  Figure  annexed  represents  an  Airing 
or  Maeching  Parade.  It  serves  to  show 
how  a  given  number  of  men  may  be  aired  by 
walki^,  in  the  least  possible  space,  without 
infringement  on  the  Plan  of  Separation. 

F. 

Length  of  the  Parade,  say    *    .     .     .     150 
Width, 96 

Number  of  feet  in  each  walk,  ....     6 
Multiplied  by  the  number  of  parallel 

walks  in  the  above  width,      ...     6 
Gives  the  number  of  feet  occupied  by    — 
the  walks  in  the  above  width,  .     .    36 
Number  of  feet  of  vacant  interval  be- 
tween walk  and  walk,  ...     12 
Multiplied  by  the  number  of  inter- 
vals in  the  above  widUi,    .    .      5 
Gives  the  total  number  of  feet  of  — 
vacancy  in  the  above  width,     .     .    60 
Sum  of  the  width  of  the  v^alks,  added  to 
that  of  the  intervals,  gives  the  total    — 

width  as  above, 96 

Number  of  feet  of  interval  between  line  = 
and  line  in  the  same  walk,  sa^  .  .  6 
Number  of  lines  capable  of  bemg  con-  = 
tained,  on  the  above  conditions,  in  an 
area  of  the  above  dimensions,  in  the 
manner  represented  in  the  figure,  .  146 
Multiplied  b^  the  average  number 

men  in  a  Ime, 3 

Gives  the  total  number  of  men  that  ^^- 
may  be  aired  by  marching  on  a 
parade  of  the  above  dimensions, 
without  approaching  nearer  than  as 

above 438 

Each  cell  is  supposed  to  occupy  a  distinct 

line :  the  numbers  in  a  line  being  1, 2, 3,  or  4. 

The  number  annexed  to  each  line  shows 

the  station  occupied  by  each  cell  when  the 

figure  is  completed. 

The  lines  might  be  marked  out  by  double 
rows  of  clinkers ;  the  track  of  each  man  by 
a  single  row;  and  the  walks,  if  necessary,  by 
stakes  and  ropes. 

At  every  turning,  the  outermost  man  at  one 
or  other  side  turns  a  (juarter-round,  as  in  the 
military  exercise,  whUe  his  comrades  on  the 
same  luie,  by  a  short  run,  gain  the  new  line. 
Thus  the  exercise  of  running  is  combined 
with  that  of  walking. 

The  number  annexed  to  each  line  shows 
the  station  occupied  by  the  inhabitants  of 
each  cell  when  the  figure  is  completed. 
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This  plan  being  designed  merely  for  illus- 
tration, it  was  not  thought  worth  while  to 
bestow  the  pains  that  would  have  been  ne- 
cessary to  give  it  a  thorough  discussion,  and 
dear  it  altogether  from  the  imperfections  that 
may  be  observed  in  it.  From  this  example, 
it  will  be  easy  to  accommodate  the  line  of 
march  to  the  form  of  the  ground ;  giving  it 
the  radial  figure,  and  making  the  entrance 
from  the  central  yard.  The  walks  would  in 
that  case  diverge  from  one  another  in  pairs 
at  the  farthest  extremity,  like  fingers  on  a 
hand.  But  the  greater  the  divergence,  the 
more  space  will,  it  is  evident,  be  consumed 
in  \vaste. 

The  wheels,  which  on  six  days  serve  for 
gain  as  well  us  air  and  exercise — would  there 


be  any  objection  to  their  serving  on  tlie 
seventh  for  air  and  exercise  without  gain  ? 
If  not,  then  even  the  walking-parade,  with, 
the  expense  of  the  walls  with  which  it  must 
be  surrounded,  might  be  struck  out  as  super- 
fluous. 

The  question  would  be  particularly  mate- 
rial in  a  town,  where  not  only  the  expense 
of  the  walling  might  be  grudged,  but  the 
ground  itself  might  be  unobtainable. 

In  such  a  situation,  if  the  whecl-exerdse 
were  thought  improper  for  Sundays,  even  the 
roof  of  the  building,  might,  if  made  flat  on 
purpose,  be  made  to  answer  the  purpose  of  a 
marching  parade ;  only  in  this  case  the  space 
not  being  sufficient  to  air  the  whole  number 
of  prisoners  at  once,  without  breaking  in  upon 
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tike  plan  of  separation,  the  half  only,  or  the 
third  part,  can  partake  of  the  ezerdse  at  a 
time. 

The  same  situation  might,  with  like  ma- 
nagement, be  made  to  serve  likewise  for  the 
schools,  proposed  to  be  held,  whenever  wea- 
ther will  permit,  in  the  open  air  on  Smidays. 
See  the  Section  on  Schooling, 


SECTION  XXL 

APPROACH   AND   FENCES. 

Ill  the  contrivance  of  the  fences,  I  had  of 
course  two  classes  of  persons  in  view :  the 
pisoners  within ;  and  hostile  mobs,  or  such 
mdividuals  as  might  be  disposed  to  form  plans 
or  join  in  plots  for  the  escape  of  prisoners, 
without.  To  these  were  added,  in  the  con- 
trivance of  the  approacii,  the  subordinate 
keepers ;  as  likewise,  though  with  a  different 
view,  the  chapel- visitors.  While  the  govern- 
ment or  coercion  of  the  first  three  of  these 
four  descriptions  of  persons  was  to  be  pro- 
vided for,  the  acconunodation  of  the  last, 
those  still  better  than  gratuitous  inspectors, 
who,  instead  of  being  paid  for  inspecting, 
may  be  content  to  pay  for  it,  must  not  be 
neglected. 

The  approach,  I  make  ome  only :  a  walled 
avenue,  cut  through  and  from  the  surrounding 
wall  to  the  front  of  the  building,  thrown  back 
purposely  to  a  certain  distance — say,  for  ex- 
ample only,  240  feet,  twice  the  diameter  of 
the  polygonal  part  of  the  building,  neglecting 
the  projecting  front.  The  aperture  thus  made 
is  doeed  by  a  set  oi  gates :  a  small  one,  close 
to  the  porter* s  lodge,  for  foot  passengers ;  next 
to  that,  a  larger  one,  for  carriages  to  go  in  at ; 
and  beyond  it,  one  of  the  same  size  as  the 
second,  for  carriages  to  return  by.  At  the 
▼ery  entrance,  the  avenue  is  contracted  as 
much  as  it  can  be,  consistently  with  the  above- 
mentioned  purposes ;  it  grows  graduaUy  wider 
and  wider  as  it  approaches  the  building ;  ar- 
rived at  a  distance  equal  to  the  breadth  of 
the  projecting  front,  it  stops  short.  Conceive 
a  square  having  this  front  for  one  of  its  sides. 
In  the  opposite  side,  the  walls  that  bound  the 
avenue  terminate.  In  the  same  line  termi- 
nate two  walls  or  other  fences,  which,  issuing 
at  right  angles  fit>m  the  front,  bound  the  two 
remaining  sides  of  the  square.  The  avenue, 
though  gradually  expanded  from  the  entrance 
to  the  spot  where  it  (alls  into  the  square, 
wants  on  each  side  som^  feet  of  occupying 
the  whole  width.  -  That  interval  is  filled  up 
on  each  side  by  a  pair  o(  gaiet,  which,  being 
of  open  work,  afford  to  the  building  access 
to,  and  view  of,  the  spaces  on  each  side  the 
avenue;  designed  partly  and  principally  for 
ooQtaining  offices,  and  affording  small  gardens 
to  the  officers.  In  the  centre  of  the  square 
stands  a  Ump^post,  or  some  such  object,  serv- 


ing  as  a  direction  to  carriages  in  turning; 
and  from  this  central  mark,  to  the  pier  be- 
tween the  two  gates  across  the  entrance,  it 
might  perhaps  be  found  convenient  at  chapel- 
times,  to  keep  a  strained  rope  or  chain,  for 
the  purpose  of  separating  the  path  of  the  re- 
turning, from  that  of  the  approaching  vehicles ; 
thus  obviating  the  confrision,  which,  without 
such  precaution,  is  apt  to  arise  in  a  throng  of 
carriages. 

The  public  road  runs,  according  to  local 
circumstances,  either  in  the  same  direction 
with  the  avenue,  or  else  at  right  angles  to  it, 
and  parallel  to  the  wall  cut  through  to  form 
the  approach.  No  public  highway,  either 
carriage-road  or  foot-path,  runs  near  to  it  in 
any  other  quarter. 

Parallel  to  the  gates,  and  to  the  extent  of 
the  gates,  the  road  is  bounded  on  the  other 
side  by  a  wall,  which  may  be  called  the  pro^ 
tection-wattj  and  behind  it  a  branch  of  the 
road,  which  may  be  called  ihe  protection-road, 

I.  Why  only  one  approach  to  so  large  a 
building  f 

1.  For  the  sike  of  economy :  the  more  ap- 
proaches, the  more  porters. 

2.  For  the  sake  of  safe  custody  and  subor- 
dination :  the  more  exits,  the  more  places  to 
watch,  and  the  greater  the  danger  of  escape. 
And  were  there  more  exits  than  one,  all  would 
not  be  equally  under  the  view  of  the  head- 
governor.  What  if  he,  and  the  next  in  au- 
thority imder  him,  had  each  a  separate  exit 
under  his  care?  The  inspective  force  would 
be  diminished  by  one  half:  on  the  one  side-, 
the  subordinate  would  be  withdrawn  from 
imder  the  controul  of  his  principal ;  on  the 
other,  the  principal  would  lose  the  assistance 
of  the  subordinate. 

n.  Why  throw  the  building  hack  in  this  man" 
ner,  and  place  it  in  a  recess,  rather  than  close 
to  the  road,  and  flush  with  the  surrounding 
wall? 

1.  For  security ;  and  that,  in  the  first  place, 
against  enterprises  from  within.  Suppose  a 
prisoner,  by  permission  or  by  negligence,  got 
out  and  landed  at  the  front  of  the  building : 
on  this  plan,  what  chance  has  he  gained  of  an 
opportunity  of  escape?  He  is  inclosed  in  a 
defile,  with  the  building  at  one  end,  and  the 
gates  that  open  to  it  on  the  other ;  exposed 
on  one  dde  to  the  whole  view  of  the  front, 
and  on  the  other  to  that  of  the  gate-keeper, 
without  whose  concurrence  the  gates  can 
afford  him  no  exit,  and  the  prison  habit  be- 
traying him  to  both.  On  the  other  hand, 
suppose  a  part  of  the  building  to  have  doors 
or  windows  opening  to  the  highway :  let  a 
man  but  have  got  through  any  one  of  those 
apertures,  he  finds  himself  at  large.  What 
though  the  part  thus  bordered  by  the  road 
should  be  no  part  of  the  place  designed  for 
prisoners,  but  only  of  the  house  or  lodging  of 
one  of  the  officers,  the  governor  for  example? 
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Sudi  pltces  may  not  be  always  inaccessible 
to  the  prisoners,  at  least  to  aU  of  them.  A 
prisoner  may  be  there  by  permistion,  engaged 
in  some  domestic  employment ;  he  may  have 
stepped  in  thither  on  some  pretence ;  he  may 
have  been  let  in  on  purpose  by  the  infidelity 
of  some  servant  of  the  house.  Should  even 
the  prisoners  be  all  of  one  sex,  there  may  be 
servants  of  the  other.  Of  a  prison  so  circum- 
slanced,  where  is  the  part  that  can  be  sure 
of  being  always  proof  against  the  united  as- 
saults  of  Cupid's  arrows  and  Danae's  golden 
shower? 

2.  Against  clandestine  enterprises  from 
without.  What  enterprises  of  this  nature  can 
be  attempted  with  the  smallest  prospect  of 
success  ?  Without  procuring  the  door  to  be 
opened  by  the  porter,  a  man  cannot  pass  the 
gate  $  he  is  then  inclosed  in  a  defile  as  before, 
reconnoitred  all  the  while  from  the  lodge  at 
one  end,  and  the  building  at  the  other.  The 
gate  which  lets  him  in  might,  in  the  act  of 
opening  it,  and  without  any  attention  on  the 
part  of  the  portier,  ring  a  waming-bell  pro- 
claiming the  stranger's  entrance  and  approach. 

3.  A^nst  hostUe  enterprises  by  mobs.  The 
enterprises  of  mobs  cannot,  like  ihe  attempts 
of  individuals,  be  sudden  and  secret:  they 
have  always  a  known  cause.  The  guards  are 
everywhere  upon  the  watch.  Is  mischief 
threatened?  The  porter  rings  his  bell  —  a 
sentinel  fires  his  piece — the  force  of  the  pri- 
son is  collected  in  the  front.  What  mob  will 
make  any  attempt  against  the  gates?  No 
sooner  have  they  begun,  than  they  find  them- 
selves exposed  to  the  fire  of  the  whole  front ; 
that  front  more  than  twice  the  breadth  of  the 
space  they  occupy,  and  converging  thither  as 
to  a  point.  There  needs  no  riot-act;  the 
riot-ad  has  been  read  by  the  first  man  who 
has  forced  himself  within  the  gates.  The  line 
is  completely  drawn  beyond  aU  power  of  mis- 
take— all  within  it  are  malenctors.  The 
avenue  is  no  public  highway ;  it  is  the  pri- 
vate indosure  of  the  keeper  of  the  prison : 
those  who  force  themselves  within  it  do  so 
at  their  peril. 

In  the  ordinary  state  of  prison-building,  all 
preparations  for  an  attack,  everything  short 
of  the  actual  attempt,  may  be  carried  on  with- 
out molestation  under  the  keeper's  nose.  The 
rioters  collect  together  in  force,  in  what  num- 
bers they  think  proper,  and  with  what  arms 
they  can  procure.  What  shall  hinder,  or  who 
shidl  so  much  as  question  them  ?  It  is  the 
king's  highway :  one  man  hafl  as  much  right 
there  as  another.  Let  them  have  what  arms 
they  will,  still  who  shall  question  them? 
Every  man  has  a  right  to  carry  arms,  till  some 
overt  act  demonstrates  his  intention  of  em- 
ploying them  to  a  forbidden  purpose.  Ob- 
serve now  the  consequences :  The  walls  of 
the  prison  are  impregnable ;  its  doors  well  for- 
tified ;  windows  looking  to  the  highway  it  has 


none.  But  the  keeper's  doors  are  like  other 
doors — his  windows  like  other  windows.  A 
bar  or  a  log  will  force  the  one — a  stone  or 
push  will  lay  open  the  other.  Where  the 
keeper  enters,  there  may  the  rioters  enter, 
and  there  may  the  prisoners  get  out,  vdien 
they  are  in  the  keeper's  place.  The  cuckoo 
is  completely  hedged  in,  except  at  one  place 
which  is  not  thought  of. 

At  Newgate,  the  building,  including  the 
keeper's  house,  runs  along  the  public  foot- 
way :  and  the  fate  of  that  edifice  at  the  dis- 
graceful era  of  1780  displays  the  consequence. 
No  impediment  does  it  present,  natural  or 
legal,  that  can  hinder  any  single  man,  or  any 
body  of  men,  from  introducing  their  eyes  or 
hands  dose  to  the  keeper's  windows.  A 
little  army  may  come  up  with  clubs  and  iron 
crows  to  the  very  door,  ready  to  force  it  open ; 
and  till  the  attack  is  actually  begun,  there  is 
neither  right  nor  obstade  to  impede,  madi 
less  power  to  hinder  them. 

AU  the  other  prisons  in  London,  that  I  re- 
collect, the  King's  Bench  amongst  the  rest, 
are  in  the  same  predicament.  Had  the  con- 
trary precaution  been  observed,  the  tragedy 
of  St.  George's  fields  would  hardly  have  been 
acted.  The  ill-fitted  youth,  whose  death 
drew  forth  in  its  day  such  a  torrent  of  popu- 
lar discontent,  would  not  have  fidlen,  or  his 
fidl  would  have  been  acknowledged  to  have 
been  not  undeserved. 

In  a  great  town,  the  ground  may  not  al- 
ways a£nit  of  giving  the  remedy  its  full  ex- 
tent ;  though,  to  a  certain  extent,  and  thac 
suffident  to  give  a  vast  advantage  over  the 
common  plans,  it  might  be  made  use  of  a]> 
most  everywhere. 

Even  Mr.  Hovnud's  plan,  though  undrcum- 
scribed  by  any  considerations  ci  local  neces- 
sity, even  Mr.  Howard's  plan  of  perfection  in 
the  abstract,  has  overlooked  it.  The  jnles  of 
building  idlotted  to  the  convicts  are  indeed 
placed  all  of  them  within,  and  at  a  distance 
from,  the  surrounding  wall ;  but  lodges  fix- 
porters,  a  house  for  a  diaplain,  and  another 
for  a  steward  or  storekeeper,  form  part  of  it. 
Alongside,  for  anything  that  appears,  runs 
the  public  way :  nor  is  there  any  thing  to  hin- 
der a  mob  of  rioters  from  forcing  themsdves 
in  at  the  chaplain's  and  the  steward's  door 
and  windows,  till  the  outrage  is  begun. 

Thus  it  stands  upon  the  fiu:e  of  the  en- 
graved plan.  His  after  thoughts,  so  far  from 
obviating  the  inconvenience  in  question, 
double  it.  His  last  opinion  is  in  &vour  of 
**  a  spadous  walk,  dear  of  buildings,  through 
the  centre,  with  three  courts  on  each  side, 
and  the  chapel  and  chaplain's  apartments  at 
the  opposite  end,  facing  the  governor's  own 
apartment."*  Is  the  chiqilain,  then,  to  have 
an  outlet  at  his  end,  as  well  as  the  governor 

*  On  Laxarettos,  p.  S29. 
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at  his?  Tiiifl  will  require  mother  pcir  of 
lodges  (for  the  plan  gives  two)  and  at  least 
one  other  porter.  At  any  rate,  the  chaplain 
and  his  family  are  out  of  the  reach  of  lending 
an  inspecting  eye  to  observe  the  approach  of 
those  who  come  on  the  design,  or  with  the 
pretence  of  visiting  the  governor,  his  fiunily, 
or  his  servants.  The  inspective  force  at  that 
end  is  pro  tanto  diminished  by  the  removal 
of  that  constituent  part  of  it.  What  Mr. 
Howard's  reasons  were  for  thb  change  of 
opinion,  he  has  not  told  us. 

No  one  can  be  more  anxious  than  Mr. 
Howard  to  prevent  every  part  of  the  building 
where  prisoners  are  lodged  from  having  win- 
dows to  the  street.  Why?  Because  8U(i  win- 
dows, besides  affording  converse,  will  let  in 
spirituous  liquors,  not  to  mention  implements 
fcv  escape.  Windows  to  the  governor's  house, 
or  the  diaplain's,  will  not  indeed  let  in  spiri- 
^ous  Hquors,  or  a^y  thing  else,  into  the  pri- 
son clandestinely,  but  they  will  let  in  armed 
deliverers  openly,  where  they  are  in  force. 

m.  7^  avenue — why  contracted  at  the  en- 
trance t — The  narrower  the  entrance,  the  less 
the  expense  of  the  gates  which  close  it,  and 
the  more  perfectly  it  lies  within  the  command 
of  the  porter.  At  the  spot  where  it  reaches 
the  building,  were  it  no  wider  than  it  is  at 
the  entrance,  it  would  scarce  afford  turning- 
room  for  carriages,  much  less  the  standing- 
room  which  would  be  requisite  at  church 
time.  Were  it  of  less  width  than  the  front, 
so  much  of  the  front  as  was  excluded,  so  much 
of  the  inspective  force  which  that  part  of  the 
building  furnishes,  Mrould  be  lost. 

Of  the  total  area  inclosed  by  the  general 
sumMmding  wall,  the  magnitude  must  of 
course  depend  upon  a  variety  of  circum- 
stances; some  of  a  more  general,  others  of  a 
local  or  otherwise  particular  nature.  Behind 
the  building,  it  will  be  occupied  by  the  pri- 
soner's yards,  of  which  in  the  last  section. 
In  front  of  the  building,  on  each  side  of  the 
approadi,  it  will  be  occupied  by  exterior  of- 
fices and  officer's  gardens. 

On  the  outside  ail  round,  at  a  small  dis- 
tance (sav  12  feet)  from  the  wall,  runs  a 
slight  palUade  of  open  work.  The  inter- 
mediate space  receives  four  centinels,  whose 
paths  flank  and  cross  one  another  at  the  ends. 
The  walls,  instead  of  forming  an  angle,  are 
rounded  at  the  junctions.  The  palisade  will 
serve  as  a  fence  to  the  grounds  on  the  other 
tide :  but  highways  on  which  the  public  in 
goieral  have  a  right  to  pass,  whether  carriage- 
wajTS,  or  simple  foot- ways,  are  kept  from  ap- 
proadiing  it  as  fiir  as  may  be. 

At  two  of  the  comers,  the  place  of  the  pali- 
sade might  be  occupied  by  two  guard-houses : 
each  with  two  fronts  to  flank  and  command 
the  two  centinel's  walks.  To  one  of  these  I 
should  give  such  a  situation  and  such  a  height 
as  to  euble  it  to  command  the  airing  yards : 
but  at  that  quarter  in  which  it  would  be  at 
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the  greatest  distance  firom  those  destined  for 
the  reception  of  female  prisoners,  if  that  sex 
be  admitted,  it  might  have  a  platform  in  that 
situation,  and  in  that  elevation,  without  hav- 
ing any  windows  either  way.  It  might  have 
a  communication  with  the  airing-yards,  to  be 
made  use  of  in  case  of  alarm  and  demand  of 
succour  from  the  keepers  in  the  building  or 
the  yards.  The  communication  might  be  ef- 
fected in  any  one  of  several  ways :  by  a  draw- 
bridge, by  an  under-ground  passage,  or  by  a 
ladder  kept  under  lock  and  key ;  the  key  al- 
ways in  the  hands  of  the  commanding  officer. 
To  prevent  converse  between  the  soldiers 
and  the  prisoners,  the  doors  opening  into  the 
platform  (for  windows  that  way  it  has  none) 
ought  to  be  locked  up,  and  the  key  kept  in 
the  same  custody.  It  is  for  this  same  reason 
that  I  attach  it,  not  to  the  wall,  but  to  the 
palisade  which  is  detached  from  the  wall. 

IV.  Why  the  palisade  f — To  cut  off  from  the 
public  in  general  all  fiicility  and  all  pretence 
for  approaching  the  wall  near  enough  to  at- 
tack  the  centinel,  to  hold  converse  with  the 
prisoners  in  the  yards,  or  to  plant  ladders  or 
throw  over  ropes  to  enable  them  to  escape. 

V.  Why  of  open  work,  rather  than  close  f 
a  wall,  for  instance,  or  a  park-pale  ?  —  For 
cheapness ;  and  that  nobody  may  approach  it 
without  being  seen. 

VI.  TTie  centineVs  walks,  why  crossing  and 
flanking  each  other  f  —  That  each  centinel 
nuty  have  two  to  check  him.  Who  in  such 
case  would  venture  or  offer  to  bribe  any  one 
of  them  to  connive  at  projects  of  escape? 
The  connivance  of  any  one,  or  even  any  two, 
would  be  unavailing. 

viL  The  walls — why  rounded  off  at  the  meet- 
ings f* — To  avoid  giving  the  assistance  which 
angles  afford  to  the  operation  of  climbing  up 
in  the  inside.  Add  to  which,  that  the  greater 
the  space  thus  rounded  off,  the  greater  the 
part  of  each  centinel's  walk  which  is  laid  open 
to  the  view  of  the  two  others. 

As  to  the  height  of  the  wall,  and  the  thick- 
ness, which  will  be  governed  by  the  height, 
the  quantum  of  expense  necessary  on  this  score 
would  depend  upon  the  decision  made  as  to 
the  resorting  or  not  resorting  to  the  military 
establishment  for  a  guard.  With  this  assist- 
ance, added  to  that  of  the  palisaded  walk, 
walls  of  very  moderate  height  would  be  suf- 
ficient :  say  8  or  9  feet,  about  2  or  3  feet 
above  the  height  of  a  tall  man.f    This  height 


*  For  this  precaution  I  am  indebted  to  Mr. 
Blackburn.  In  what  instances,  if  any,  he  has 
himself  applied  it,  I  do  not  know.  I  took  the 
hint  from  a  history  he  used  to  teU  of  a  man  who, 
by  the  assistance  of  two  walls  meeting  at  a  right 
angle,  and  an  instrument  of  his  own  contrivance, 
usol  to  convey  himself  in  this  way  over  the  wall 
of  the  King*8.Bcnch  prison  in  St  George's  Fields. 

t  Or  would  not  Iz  feet  be  deemed  necessary  ? 
since  one  man  might  mount  on  the  shoulders, 
and  perhaps  for  a  moment  on  the  head  of  another. 
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would  be  sufficient  to  present  any  intelligible 
convene  between  prisoners  and  centinels: 
forbidden  conversation  will  not  be  carried  on 
in  a  loud  voice,  in  tbe  ears  and  under  the  eyes 
of  the  superiors  who  forbid  it.  Without  this 
assistance,  it  might  be  rather  difficult  to  draw 
the  line. 

By  rejecting  this  assistance,  the  requisite 
quantity  and  expense  of  walling  that  miyht 
be  thought  requisite,  might  be  increased  in 
another  way.  The  higher  the  wall,  the  more 
obstructive  to  ventilation.  The  higher  the 
wall,  the  more  ample  the  space  that  on  that 
account  it  might  be  thought  necessary  to  in- 
close within  it ;  and  the  greater  that  space, 
the  more  walling  it  would  take  to  inclose  it. 

Did  it  depend  upon  me,  though  I  would 
get  a  military  guard  if  I  could,  yet  even  with- 
out such  assistance,  trusting  to  so  many  other 
aafeguards,  I  think  I  would  put  up  with  an 
8  or  9  foot  wall.  In  the  look-out,  sits  con- 
stantly an  inspector,  armed  and  instructed, 
and  commanding  all  the  yards.  By  a  bell, 
he  summons  to  his  assistance  at  any  time  the 
whole  collected  force  of  the  prison. 

VIII.  To  what  use  the  protection-wall,  and 
the  protection-road  f — The  use  is  tolerably 
well  indicated  by  the  name.  Behind  the  wall, 
and  in  the  road,  in  case  of  an  attack  by  a 
riotous  mob  upon  the  gates,  as  many  passen- 
gers as  do  not  choose  to  take  part  in  it  will 
find  shelter ;  and  the  attack  may  be  opposed 
with  fire-arms  from  the  building  with  the  less 
scruple,  as  no  one  can  suffer  from  it  whose 
guilt  has  not  made  him  the  author  of  his  own 
&te. 

And  would  you  wish,  then,  to  see  a  per- 
lu^  well-meaning,  though  culpable  multitude 
devoted  in  heaps  to  slaughter  ?  No,  surely  : 
though  better  thus  than  that  the  prison  should 
be  destroyed,  the  prisoners  turned  loose  upon 
society,  and  justice  struck  with  impotence. 
But  the  truth  is,  that  nothing  of  this  sort 
will  happen :  the  more  plainly  impracticable 
you  make  the  enterprise,  the  surer  you  may 
be  that  it  will  never  be  attempted.  Preven- 
tion is  the  work  of  humanity.  Cruelty  joins 
vnih.  improvidence  in  making  the  instruments 
of  justice  of  such  apparent  weakness  as  to 
hold  out  invitation  to  a  destroying  hand. 

This  b  perhaps  the  first  plan  of  defence 
against  rioters,  of  which  the  protection  of 
the  peaceable  passenger  ever  made  a  part — 
the  first  in  which  the  discrimination  of  the 
innocent  from  the  guilty  was  ever  provided 
for  or  thought  of. 

In  the  instance  of  every  prison — of  every 
public  building  as  yet  existing — an  attack 
once  begun,  what  is  the  consequence  ?  The 
guilty  must  be  suffered  to  perpetrate  without 
controul  their  forbidden  enterprise,  or  a  con- 
tinual risk  incurred  of  involving  the  innocent 
in  their  (ate.  What  is  the  effect  of  street- 
firing  ?  a  medley  massacre  of  rioters  and  pas- 


sengers, of  guilty  and  innocent,  of  men,  wo- 
men, and  children. 

The  maximum  of  economy,  with  regard  to 
the  figure  of  the  ground,  and  thence  of  its 
surrounding  fences,  remains  yet  to  be  sug- 
gested ;  and  situations  may  be  conceived,  in 
which  it  would  not  be  irreconcileable  with 
convenience.  The  quadrangular  figure  is  that 
which  will  naturally  have  first  presented  it- 
self. But  three  lines  are  enough  to  inclose 
a  space.  The  ground  may  therefore  be  tn- 
angular;  nor,  if  regularity  and  beauty,  in  as 
fiir  as  it  depends  upon  regularity,  are  disre- 
garded, is  it  necessary  that  of  this  triangle 
any  two  sides  should  be  equal.  An  equal 
legged-triangle,  with  the  legs  longer  than  the 
base,  is  to  be  preferred  to  an  equilateral  tri- 
angle, much  more  to  a  triangle  having  the 
angle  opposite  the  base  equal  to  or  greater 
than  a  right  one.  The  reason  is,  that  the 
figure  may  have  a  space  running  out  in  length, 
in  order  to  afford  a  sufficient  length  of  ave- 
nue; tbe  point  or  apex  being  cut  off,  in  order 
to  form  the  entrance. 

Tbe  number  of  the  centinels,  too,  if  the 
military  plan  of  guarding  be  approved  of,  and 
if  the  difference  in  point  of  number  be  an 
object,  will,  in  this  way,  be  reduced  firom 
four  to  three. 

With  or  without  a  guard,  the  inspection 
principle,  seconded  by  other  assistances,  we 
have  seen,  or  shall  see,  relative  to  the  plan 
of  management,  supersedes  the  necessity, 
without  detracting  anything  from  the  inge- 
nuity, of  Mr.  Blackbume's  expensive  system 
of  mural  fortification.  **  If  a  man  gets  to  the 
other  side  of  the  wall,"  said  he  to  me  one  day, 
as  he  has  said  to  others,  **  it  must  be  by  getting 
either  through,  or  under,  or  over  it.  To  pre- 
vent his  getting  through,  I  make  it  of  stone, 
and  of  stones  too  massy  to  be  displaced,  as 
bricks  may  be,  by  picking.  To  prevent  his  get- 
ting under,  I  make  a  drain.  As  he  undermines, 
no  sooner  is  he  got  within  the  arch,  than  oat 
flows  the  water  and  spoils  his  mine."  To  pre- 
vent his  getting  over,  there  was  a  system  odT 
precautions,  one  under  another,  too  long  to 
be  repeated  here.  Sound  logic  was  here  com- 
bined  with  admirable  ingenuity ;  in  all  this 
there  might  be  nothing  which,  on  a  certain 
supposition,  might  not  be  necessary.  What 
is  that  supposition? — that  in  some  cases  a 
number  of  prisoners,  in  others  at  least  one 
prisoner,  have  time  almost  without  stint  to 
carry  on  their  operations  unobserved.  In  all 
other  modes  of  construction,  under  all  other 
sjTstems  of  prison-management,  the  suppo- 
sition speaks  the  truth.  But  under  the  Pa- 
nopticon mode  of  construction,  under  the 
plan  of  management  which  it  supposes  and 
provides  for,  is  this  the  case?  —  exactly  the 
reverse.  Wbat  prisoner  carries  on  plans  of 
escape  under  a  keeper's  eye  ? 

In  a  dark  night,  it  may  be  said,  the  ben^t 
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t>f  the  inspection  principle  fails  you.  Yes,  if 
there  be  no  lamps  sufficient  to  light  the  wall ; 
— yes,  if  there  be  no  watchman  patrolling  in 
the  house.  The  question  then  lies  between 
the  esqwnse  of  this  system  of  complicated 
ctrcumvallation,  and  the  expense  of  lighting, 
or  rather  the  expense  of  providing  a  single 
watchman  to  go  the  rounds.  I  say,  that  a 
watchman  will  be  sufficient  security  without 
even  lighting  on  purpose,  and  that,  in  an  es- 
tablishment like  this,  a  watchman  need  cost 
nothing :  since  the  people  necessary  for  guard- 
ing and  instructing  by  day,  will  be  sufficient 
to  watdi  at  night  by  turns.  Even  m  the 
darkest  night,  and  without  artificial  light, 
can  a  prisoner,  vrithout  tools,  at  no  more 
than  25  feet  distance  from  the  watchman, 
first  force  through  the  glass  of  a  window,  and 
then  through  iron  bars  on  the  other  side  ? 
Will  he  ha&ird  any  such  attempt,  when,  sup- 
posing him  against  all  probability  to  succeed, 
there  is  still  a  wall  of  13  feet  high  for  him  to 
dimb  (I  mean  that  which  bounds  the  exterior 
well,)  and  beyond  that,  another  ? 

To  get  dear  altogether  of  the  obstruction 
mfforded  by  walls  to  ventilation,  it  has  been 
proposed*  to  dig  a  ditch,  and  to  set  down 
the  wall  at  the  bottom  of  the  ditch.  The  ex- 
pedient seems  unnecessary,  the  expense  of  it 
considerable,  and  the  inconvenience  material 
9rid  unavoidable. 

The  inconvenience  is,  that  whatsoever  it 
may  do  with  regard  to  security,  it  gives  up 
•echision.  Of  what  breadth  must  your  ditch 
be  ?  A  hundred,  two  hundred  feet,  would  not 
predude  converse  with  the  ear;  nor  four 
hundred  feet,  nor  a  thousand,  with  the  eye. 
The  grounds  all  round  would  be  a  continual 
rendezvous  for  the  associates  and  confederates 
of  the  prisoners ;  that  is,  for  all  sorts  of  ma- 
lefiictors.  It  would  be  a  continual  scene  of 
plans  of  mischief,  and  plots  for  escape.  What 
should  hinder  a  man  on  the  outside  fi'om  toss- 
ing over  a  rope  or  a  rope-ladder  to  a  prisoner 
prepared  to  receive  it  ?  what  should  hinder 
twenty  men  from  doing  the  same  thing  at 
die  same  time  ? 

How  is  the  ditcb  to  be  constructed  ?  If 
the  sides  are  perpendicular,  they  must  be  sup- 
ported by  brick-work,  or  the  earth  will  be 
continually  washing  and  crumbling  in,  till  it 
reduces  the  depth  of  your  ditch,  and  conse- 
quently the  height  of  your  wall,  to  nothing. 
Are  they  to  be  thus  supported  ?  Then,  be- 
fides  the  expense  of  an  enormous  ditch,  you 
have  that  of  two  walls  instead  of  one.  Are 
they  to  be  sloping  without  brick- work?  The 
width  of  this  enormous  ditch  must  then  be 
enormously  increased,  and  still  the  obnoxious 
efiect  will  be  gradually  produced.  By  the 
prisoners,  at  least  on  their  side,  everything 

«  By  the  late  Dr.  Jebb,  in  a  pamphlet  written 
CO  purpose. 


will  be  done,  that  can  be  done,  to  accelerate 
it.  Among  their  friends,  too,  on  the  outside, 
to  contribute  a  stone  or  an  handful  of  earth, 
will  be  a  pious  work. 

At  any  rate,  you  have  on  each  side  a  re- 
ceptacle for  stagnant  water.  Which  would  be 
the  greater  ? — the  service  done  to  health  by 
the  sinking  of  the  wall,  or  the  detriment  by 
the  accumulation  of  this  water  ? 

It  would  be  incompatible  with  the  mode 
of  guarding  above  proposed,  by  centinds  in- 
closed in  inaccessible  lanes ;  unless  stationed 
at  such  distances  as  would  occasion  an  enor- 
mous addition  to  the  length  of  their  walks, 
and  to  the  quantity  of  ground  consumed ;  for 
it  would  be  altogether  ineligible  to  bring  the 
gfuards  so  near  as  to  possess  an  easy  inter-* 
course  with  the  prisoners. 

Were  it  indeed  worth  while,  the  advantage 
in  point  of  ventilation  expected  from  this 
idea,  might  be  obtained  by  a  partial  adoption 
of  it,  with  the  help  of  one  of  the  precautions 
already  indicated.  It  would  not  be  necessary 
to  lay  the  space  open  all  round :  it  would  be 
suffident  were  it  laid  open  at  one  end,  and 
that  end  might  be  narrowed  in  the  manned 
of  the  approach  as  above  described.  But  at 
that  end,  the  property  of  the  ground  on  the 
other  side,  to  a  very  considerable  distance, 
would  require  to  be  attached  to  the  establish- 
ment, in  such  manner  that  no  stranger  should 
have  it  in  his  power  to  approach  near  enough 
to  hold  any  sort  of  converse,  either  with  the 
prisoners,  or  even  with  the  centinel ;  whose 
path  must  also  be  at  such  a  distance  from 
the  nearest  spot  to  which  they  can  approach, 
as  to  prevent  all  converse  between  him  and 
them,  in  a  voice  too  loud  to  escape  the  ear  of 
the  inspector  in  the  look-out.f 


•f-  Prisons  are  not  by  any  means  the  only  build<k 
inzs  to  which  this  mode  of  exterior  foruliration 
(it  it  be  doing  justice  to  a  precaution  so  simple 
and  unexpenaive  to  style  it  by  so  formidable  a 
name,)  might  be  applicable  with  advantage. 

With  a  view  to  inspection,  it  might  be  applied 
to  idl  such  public  establishments  as,  on  account 
of  their  destination,  of  their  importance,  their 
magnitude,  and  their  destructibuity,  are  parti* 
cularly  exposed  to  the  clandestine  enterprises  of 
fordgn  emisMiries;  such  as  public  magazines 
and  dock-yards.  The  approach  should  be  so  oon^ 
structed,  and  the  officers*  houses  and  stations  so 
disposed,  that  every  strange  face  should  have  the 
gauntdope  to  run,  as  it  were,  through  all  their 
eyes,  and  that  any  instance  of  negligence  on  this 
heaa,  on  the  part  of  any  one  of  them,  should  be 
exposed  to  the  observation  of  all  the  rest.  Had 
a  pUm  like  this  been  pursued  in  Plymouth  rope> 
yi^,  the  sad  destruction  to  which  that  important 
magazine  was  devoted  in  177^,  by  the  hands 
of  a  wretched  incendiary,  might  perhaps  never 
have  had  place. 

With  a  view  to  defence  against  open  JtostUitf/y 
it  might  be  applied  not  onlv  to  every  prison,  but 
to  every  other  building,  public  or  private,  which 
by  the  provocation  it  holds  out  to  rapacity  or 
popular  antipathy,  is  liable  to  become  tae  otject 
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SECTION  XXII. 

MEANS  OF  SUPPLYING  WATER. 

Two  sources  of  supply  present  themselves : 
the  rain-water  collected  on  the  roof;  and  com- 
mon water,  such  as  the  situation  furnishes, 
to  be  forced  up  by  the  labour  of  the  prisoners 
in  the  airing- wheels. 

The  first  supply  is  not  a  constant  one,  and 
will  go  but  little  way  towards  answering  the 
exigencies  of  so  numerous  an  inhabitancy.  It 
nuist,  however,  be  carried  off  at  any  rate,  and 
any  one  of  the  eight  iron  tubes  that  form  the 
supports  of  the  inspection-tower,  will  afford 
a  channel  adequate  to  the  purpose.  Branches 
from  this  main  would  serve  to  convey  the 
water  to  reservoirs  in  or  near  to  the  kitchen 
and  the  laundry  on  the  sunken  floor. 

The  only  combustible  parts  of  the  build- 
ing, or  rather  the  only  parts  of  the  building 
affording  a  few  combustible  materials,  will 
be  the  inspection-lodge,  the  inspection-gal- 
leries, and  the  chapel-galleries.  By  way  of 
provision  against  such  accidents,  ^fire-engine 
should  be  kept  in  a  place  contiguous  to  the 
central  area,  with  pipes  communicating  either 
with  the  reservoirs  above  mentioned,  or  with 
the  more  copious  and  certain  ones,  which 
supply  the  water  that  is  forced  up  by  the 
wheels. 

To  receive  thU  water,  an  annular  cistern 
runs  all  round  the  building.  It  is  placed  im- 
mediately under  the  roof,  and  within  the 
outer  widl.  The  wall  affords  it  support;  the 
roof,  a  covering  from  dust  and  any  other  mat- 
ters that  might  foul  the  wat«r.  Under  it  run 
down,  in  a  perpendicular  direction  to  the  bot- 
tom of  the  building,  at  the  places  where  the 
partition-walls  join  the  outer  wall,  piles  of 
iron  pipes  serving  as  mains,  one  placed  be- 
tween, and  serving  for,  every  two  piles  of 
cells.  From  each  of  these  mains  run  1 2  short 
branches  with  a  cock  to  each,  one  to  each  of 

of  lawless  violence.  A  monev-bank,  a  great 
oom-magazine,  a  place  of  worship  belonging  to 
any  obnoxious  sect,  a  new  erected  machine  which 
appears  to  threaten  a  sudden  reduction  in  the 
pnce  or  the  demand  of  any  kind  of  labour., 
may  afibrd  so  manv  examples.  With  these  pre- 
cautions, Din^ley^s  saw-milL  for  instance,  for 
which  the  nation  was  chargea  with  so  heavy  an 
indemninr,  would  probably  have  escaped. 

I  speak  not  here  of  the  mode  of  guarding  by 
centinehb— a  species  of  protection  which  could 
only  be  afforded  to  public  establishments,  and 
to  such  establishments  as  were  of  adequate  im- 
portance. I  speak  only  of  the  mode  of  construcu 
Ing  the  approach:  its  unity — its  situation  in  a 
wuled  recess — that  recess  as  deep  as  the  ground 
will  allow  —  contracted  at  the  entrance  —  and 
commanded  by  as  many  officers*  houses  and  sta- 
tions as  can  be  brought  to  bear  upon  it— gates 
of  open-work — and  on  the  other  side  of  the  road 
a  protection-road— covered  by  a  protectioD-waU 
— all  other  roads,  besides  that  which  the  ap|iroach 
opens  to,  kept  at  a  distance. 


the  twelve  cells.  Of  these  mains,  whidi  for 
19  cells  on  a  story  cannot  be  fewer  than  10, 
supposing  none  to  be  wanting  for  the  dead- 
part  ;  two,  by  the  help  of  so  many  branches 
running  over  and  across  the  exterior  area. 
will  serve  likewise  for  conveying  the  water 
up  by  the  pumps  worked  by  the  wheels.* 

Shall  the  whole  supply  of  water  be  carried 
up  to  the  top  of  the  building?  or  shall  the 
quantity  required  for  each  story  of  cells,  be 
carried  no  higher  than  is  necessary  to  convey 
it  to  those  cells?  The  latter  arrangement 
would  save  labour,  but  it  seems  questionable 
whether  upon  the  whole  it  would  be  the  most 
economical  one.  Instead  of  one  dstem.  tt 
would  require  six,  each  of  which  must  have 
its  supports  running  round  the  building ;  and 
though  each  would  require  but  one  sixth  part 
of  the  capacity  of  the  general  dstem,  it  would 
require  almost  as  much  workmanship,  and 
much  more  than  one  sixth,  perhaps  as  much 
as  one-half,  of  the  materials,  f  To  form  a 
precise  statement  (Mfthe  comparative  economy 
of  the  two  plans,  compute  the  value  of  labour 
saved  by  that  which  gives  six  particular  ds- 
tems,  and  set  against  it  the  probable  annual 
average  of  the  extra  repairs,  added  to  the 
interest  of  the  extra  capital  whidi  it  would 
require.}  But  a  more  simple,  and  what  seemt 
to  be  a  decisive  consideration,  is  the  inse- 
curity that  would  result  from  these  annular 
dstems  running  round  on  the  outside,  one 
under  every  story  but  the  lowest:  they  would 
be  so  many  ladders  to  climb  down  by;  from 
whence  would  also  result  the  necessity  of  the 
further  expense  of  having  strong  bars  to  those 
stories  of  cells,  to  which,  upon  the  present 
plan,  as  already  observed,  no  such  guards  are 
necessary. 

As  to  the  particular  mode  of  conveying  the 
water  to  the  dstem,  it  is  a  topic  I  pass  over, 
as  bearing  no  relation  to  the  particular  con- 
stmction  or  destination  of  the  present  build- 
ing ;  with  only  this  remark,  that,  as  the  height 
is  more  than  double  that  to  which  water  can 
be  raised  by  the  pressure  of  the  atmosphere, 
some  other  sort  of  pump  than  the  common 
lifdng  one  must  be  employed.  Forcing  pumps 
I  observe  employed  in  the  New  St.  Luke's 
Hospital,  and  proposed  by  Mr.  Howard  in  his 
Phui  of  a  Penitentiary-house. 


SECTION  XXIIL 

OF  THE  MODE  OF  WABMINO  THE  BUILDING. 

The  possible  differences  in  the  mode  of  ap- 


*  To  adapt  them  to  this  double  purpose  will 
require  some  little  contrivance,  but  too  obvious 
to  need  particularizing. 

+  I  say  six ;  for  if  it  did  not  answer  to  have 
so  many  as  six,  by  the  same  rule  it  would  not 
answer  to  have  any  more  than  one; 

$  There  would,  besides,  be  the  expense  of  the 
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plying  utificiiil  heat  to  a  building  by  means 
of  culinary  fire,  may  be  comprised  in  the  fol- 
lowing short  analysis :  It  may  be  either  open 
or  c^ose ;  if  doee,  either  unventilative  or  ven- 
tUative,  The  open,  in  which  the  fuel  is  burnt 
on  hearths  or  in  grates,  with  or  without  the 
benefit  of  a  diimney,  is  that  most  in  use  in 
our  three  kingdoms.  The  unventilative  is 
exemplified  in  the  Dutch,  Russian,  and  Swe- 
dish stoves;  and  in  England  in  those  used  for 
hot-houses,  and  in  those  used  in  dwelling- 
houses  and  other  buildings  under  the  name 
oi  Buzaglo,  who  first  brought  them  in  vogue : 
the  ven^tive,  in  the  stoves  called  Dr.  Frank- 
lin's, or  the  Pennsylvania  stoves,  and  in  those 
for  which  Messrs.  Moser  and  Jackson*  have 
CTJoyed  a  patent  £or  some  years. 

The  common,  or  open  mode,  is  what,  on 
account  of  the  expense,  nothing  but  absolute 
necesaity  would  justify  the  employment  of 
in  a  prison.  Expense  of  chimneys,  grates, 
and  other  fire  implements ;  expense  of  fuel, 
and  of  the  time  employed  in  conveying  it : 
these  expenses  must  be  multiplied  by  the 
whole  number  of  cells ;  for  whatever  need 
there  is  of  it  for  any  one,  the  same  is  there 
for  every  other.  Even  the  mischief  that  might 
be  done  by  fire,  through  design  or  carelMS- 
aess,  secure  as  a  building  thus  constructed  is 
fiom  sodi  mischief  in  comparison  of  an  ordi- 
nary house,  is  not  altogether  to  be  neglected. 

The  second,  or  unventilative  method,  be- 
lides  its  being  fiir  from  a  pleasant  one  to  those 
who  are  not  accustomed  to  it,  is  by  no  means 
exempt  from  the  suspicion  of  being  unfit- 
vourable  to  health.  The  heat  subsists  undimi* 
nished,  no  otherwise  than  in  as  fiir  as  the  air 
in  the  room  remains  unchanged:  calefiu;tion 
depends  upon  the  want  of  ventilation.  The 
air  will  not  be  as  warm  as  is  desired  at  a  cer- 
tain distance  firom  the  heated  stove,  without 
bemg  much  hotter  than  is  desired  in  the  vid- 
aity  of  it:  between  the  two  regions  are  so 
many  concentric  strata,  in  one  or  another  of 
whicn  every  sort  of  putresdble  substance  will 
find  the  state  of  things  the  most  fiivourable 
io  the  prevalence  of  that  noisome  and  un- 
beaHhy  fermentation.  The  breath  and  other 
animal  effluvia,  while  tlrey  are  putrifying  in 
one  part  of  the  room,  may  be  burning  in  an- 
other. The  unchanged  and  unchangeable  air 
is  corrupted ;  the  lungs,  the  olfiictory  nerves, 
and  the  stomach,  are  assailed  in  all  manner 
of  ways  at  once,  by  empyreuma,  by  putridity, 
and  1^  respiration.t 


brincing  to  many  pipes  through  the  outer  wall 
of  the  building. 

•  IroDmongeTs  in  Frith-street,  Soho. 

•f  Get  the  stove  heated  upon  vour  entrance 
into  a  Oerman  inn :  in  about  half  an  hour  you 
peredve  an  abominable  stink ;  in  another  half 
boor,  a  alight  degree  of  warmth;  in  a  third,  the 
heat  begins  to  be  comfortable ;  in  a  fourth,  it  is 
become  fufibcating.    Open  a  door  or  window 


In  the  different  modes  of  producing  these 
noisome  effects,  there  are  degrees  of  noisome- 
ness.  An  iron  stove  is  worse  than  an  earthen 
one :  it  contracts  a  greater  degree  of  heat ; 
and  the  vapour  produced  by  the  solution  of 
a  metal  in  burnt  animal  or  vegetable  oil,  is 
an  additional  nuisance,  over  and  above  what 
an  unmetallic  earth  wUl  produce. 

Over  these  impure  methods  of  obtaining 
heat,  the  ventilative  is  capable  of  possessing 
a  great  advantage.  The  air  which  is  to  re- 
ceive the  heat  being  continually  renewed, 
may  be  brought  from  the  pure  atmosphere 
without ;  and  instead  of  being  stagnant,  flows 
in  in  a  perpetually-changing  stream.  Instead 
of  burning  in  one  part,  while  it  is  freezing  in 
another,  ike  air  of  the  room  is  thus  rendered 
throughout  of  the  same  temperature.  A  suc- 
cession of  cold  air  from  witiiout  is  the  lesa 
necessary,  as  the  warm  air,  what  there  is  of 
it,  is  not  less  pure  ;t  and  this  pure,  though 
heated  air,  if  introduced,  as  it  ought  to  be. 
from  the  lower  part  of  the  room,  helps  to 
drive  up  before  it,  to  that  part  of  the  room 
which  IS  above  the  level  of  the  organs  of 
respiration,  that  part  of  the  air  which,  by 
having  been  breathed  already,  has  been  ren- 
dered the  less  fit  for  breathing. 

By  the  Pennsylvanian  stoves,  these  advan- 
tages were,  however,  possessed  in  but  an 

imperfect  degree Why?  —  Because  the 

warmimg^ckamber  was  a  metallic  one ;  it  was 
of  iron.  By  partitions  made  between  an  iron 
back  to  the  grate,  and  another  such  back,  or 
the  brick-work  behind,  the  air  was  made  to 
pass  through  a  long,  though  tortuous  channel 
of  that  metal,  in  a  too  highly  heated  state. 

In  the  room  of  the  metal,  substitute  a 
pure  and  unmetallic  earth,  the  misdiief  has 
no  place. 

The  misfortune  is,  that  by  means  of  earth 
alone,  the  operation  has  not  hitherto  been 
found  practicable,  unless  perhaps  it  be  upon 
a  large  scale.  In  iron,  your  warming-chamber 
may  be  very  thin,  is  soon  heated,  and  is  not 
liable  to  be  put  out  of  order  by  the  heat.  In 
earth,  that  receptacle,  if  thick,  that  is,  <^  the 
thickness  that  must  be  given  to  it  if  made  dT 


for  relief:  in  rushes  the  air  in  partial  gusts,  and 
gives  you  cold. 

In  hot-houses,  though  the  unpleasant  effects 
of  this  mode  of  wanning  are  perceptible  to  many 
people,  they  are  however  less  so  than  in  common 
dwelling.rooms^  hot-houses  being  so  much  less 
inhabited  by  annuals,  whose  only  effect  on  the 
air  is  to  taint  it,  than  by  vegetables,  which,  how- 
soever they  may  vitiate  it  in  certain  wavs,  are 
found  to  purify  as  well  as  sweeten  it  in  otners. 

$  It  is  sujxested  to  me  by  Dr.  Fordyce,  that 
in  such  a  budding  matters  might  be  contrived 
so  that  scarce  anv  air  should  enter  anywhere 
that  had  not  passed  through  the  xcarming-cham^ 
her,  I  make  use  of  that  word  to  express  the  re- 
ceptacle through  which  the  air  is  to  be  made  to 
pass  in  order  to  receive  the  heat. 
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bricks,  is  a  long  while  in  heating,  n  great  deal 
of  the  heat  is  absorbed  and  lost  in  it ;  it  gives 
out  its  heat  with  difficulty  to  the  air,  which, 
before  it  has  had  time  to  take  up  a  sufficiency 
of  the  heat,  is  passed  through  and  gone  ;* 
add  to  which,  that  in  joining  the  bricks, 
mortar  must  be  used,  and  this  mortar  will  be 
liable  to  shrink  and  crack  by  the  heat,  and 
lose  its  hold.  On  the  other  hand,  if  the  earth 
be  thin,  as  in  retorts  and  crucibles,  it  will 
be  liable  to  break  by  accidental  violence,  or 
crack  by  change  of  temperature ;  and,  at  any 
rate,  it  will  not  receive  the  heat  from  the 
fuel,  or  communicate  it  to  the  air,  so  soon  as 
metal  would. 

The  warming-chamber,  or  set  of  warming- 
chambers,  employed  by  the  artists  above  men- 
tioned, is  calculated  to  obviate  both  those 
inconveniencies.  It  consists  of  earthen  re- 
torts, open  at  both  ends,  and  inclosed  in  iron 
ones.  The  air  which  is  to  be  heated,  passes 
through  the  interior  earthen  vessel  without 
coming  in  contact  anywhere  with  the  exte- 
rior iron  one.  The  iron  retort,  being  that 
which  alone  is  exposed  to  the  immediate  ac- 
tion of  the  fire,  defends  from  accidents  the 
earthen  one  within.  The  earthen  one,  being 
the  ojily  one  of  the  two  that  is  in  contact 
with  the  air,  defends  that  element  from  the 
contaminating  influence  of  the  heated  metal 
cm  the  outside. 

The  ventilati  ve  plan,  modified  in  such  man- 
ner as  to  avoid  the  use  of  iron  for  the  inside 
of  the  warming-chamber,  at  least  of  iron  in 
a  too  highly  heated  state,  being  determined 
upon,  the  question  is,  how  to  apply  it  in  such 
a  building  to  the  most  advantage  ? 

The  first  expedient  that  occurs  is  the 
making  of  what  use  can  be  made  of  the  fires 
» employed  for  the  preparation  of  the  food. 
From  this  source,  any  quantity  of  heat  might 
doubtless  be  obtained ;  but  whether  in  such 
a  situation  it  could  be  obtained  to  any  con- 
siderable amount  upon  advantageous  terms, 
seems  rather  disputable.  In  ordinary  kitchens 
a  good  deal  is  produced,  more  or  less  of  which 
might  be  employed  perhaps  in  this  way  to 
more  advantage  than  it  is  in  common.  But 
in  a  building  of  thb  form,  and  designed  for 
such  inhabitants,  if  the  heat  employed  in  the 
preparation  of  the  food  were  dispoi^cd  of  to 
that  purpose  to  the  best  advantage,  the  quan- 
tity that  would  remain  applicable  to  any  other 
purpose  would,  I  believe,  turn  out  to  be  but 
inconsiderable.  That  it  would  not  be  always 
sufficient  for  that  of  the  warming  of  such  a 
building  I  am  altogether  confident. f 

■  Could  not  the  means  be  found  of  detaining 
the  air  with  advantage  till  it  had  imbibed  a  su^ 
ficient  degree  of  heat — for  instance,  by  a  pair  of 
valves  ?  This  is  one  of  many  points  Uiat  nucht 
require  to  be  considered. 

f  The  most  economical  mode  of  dressing  food 
by  culinary  fire,  is  either  bakinfc  or  boiUng.  — 


The  deficiency  must  at  any  rate  be  i 
up  by  stoves  to  be  provided  on  purpose.    In 

Baking,  if  perfonned  upon  the  most  eoonomieal 
plan,  mijriit  be  conducted  in  such  a  manner  as 
not  to  anord  any  heat  at  all  aDpltci^>le  to  any 
other  purpose,  as  will  be  seen  beiow.  The  most 
economical  mode  of  boiling  is  in  what  are  coou 
monly  called  co;^^*r#,— because  usualljr  made  of 
that  material  —  vessels  bedded  in  brick.wo^ 
witl)  a  place  for  fuel  underneath,  closed  by  a  door 
which  IS  never  opened  but  for  the  introdurtion 
of  the  fueL  In  this  wav,  a  small  proportion  of 
fueL  comparatively  speakinff,  serves,  scarce  any 
of  tne  heat  being  aischargeu  into  the  room. 

On  the  common  plans^  the  door  consists  of  a 
single  iron  plate,  it  might  be  nude  double: 
consisting  or  two  parallel  plates,  an  inch  or  so 
asunder,  with  a  bottom  between :  the  interval 
might  be  filled  up  with  sand,  or  some  other  jmn 
earth  that  is  a  worse  conductor  of  heat,  if^any 
such  there  be.  The  heat  would  thus  be  the 
better  kept  in,  and  the  outer  partition  of  the  door 
might  be  made  to  receive  so  little  of  it  as  not  to 
contribute  in  the  smallest  degree  to  the  conta- 
mination of  the  air. 

The  heat  contained  in  the  steam  raised  by 
the  boiling,  should  not  be  suffered,  as  in  private 
kitchens,  to  escape  in  waste.  It  should  be  col- 
lected, and  applied  by  tubes  issuing  from  the 
covers  of  the  coppers,  after  the  manner  of  a  re- 
tort or  ttiU'head,  In  proportion  to  the  quantity 
of  the  provision  that  could  thus  be  dressed  bT 
steam,  would  be  the  quantity  of  heat  that  wooA 
be  saved.  The  steam  vessels  would  be  nm|^ 
in  front  of  the  boiling  vessels,  upon  an  elevation 
somewhat  higher.  Tne  boiling  ves8el8,  in  order 
to  catch  as  much  of  the  current  of  fire  as  possible 
in  its  way  to  the  chimney  back,  should  extend 
as  far  back  as  was  consistent  with  convenience. 
Hence,  too,  another  advantage :  they  would  have 
the  more  surface,  and  the  more  surface  the  more 
steam  they  would  yield  to  the  steam  vessels  with 
a  given  quantity  of  heat  in  a  given  time.  The 
better  to  confine  the  heat,  it  might  be  worth 
while,  perhaptf^  to  make  the  steam  vends,  as 
also  the  covers  and  necks  of  the  boilers,  double, 
with  a  lining  of  some  badly  conducting  sub- 
stance, such  as  flannel  or  feathers,  between. the 
parallel  plates. 

The  following  facL  communicated  by  an  in- 
telligent and  reverend  friend,  will  help  to  show 
how  far  any  attention  that  can  be  paid  to  the  con- 
finement or  heat  is  from  being  a  trivial  one :  — 

In  the  parish  of  P ,  in  the  county  of 

W ,  live  two  bakers,  T.  W.  and  T.  R 

T.  R.*s  oven  is  better  protected  than  that  of 
T.  W. ;  that  is,  so  situated  and  circumstanced^ 
that  whatever  heat  is  introduced  into  it  is  better 
confined  within  it,  less  drawn  oflf  from  it  by  sur- 
rounding bodies.  Observe  the  consequence:  — 
To  bake  the  same  quantity  of  bread  takes  up- 
wards of  three  times  the  quantity  of  fiid  in  toe 
badly  protected  oven,  that  it  does  in  the  other. 

The  following  are  the  data,  in  the  precise  state 
in  which  they  were  given ;  from  whence  the  ac- 
curacy of  the  calculation  may  be  judg^l  of: — 

In  T.  W.'s  oven  (the  badly  protected  one)  it 
takes  15  pennyworth  of  wood  to  bake  40  galioD 
loaves.  • 

In  T.  R.*s,  it  takes  but  8  pennyworth  of  wood 
(4  faggots  at  2d.  each)  to  bake  60  gallon  loaves ; 

■  JH.  Fotdyce,  fiom  experience,  says  ccrtaittly. 
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this  view,  the  sort 'sold  by  the  ingenious 
artists  above  mentioned,  present  themselves 
as  the  most  eligible  yet  known. 

What,  then,  is  the  degree  of  artificial  heat 
which  the  whole  of  the  apparatus  employed 
should  be  capable  of  maintaining? — what 
size  and  number  of  stoves  would  be  necessary 
to  insure  it? — from  whence  ought  the  air 
to  be  taken  into  the  warming-chamber  ?  — 
whereabouts  to  be  discharged  from  it  ?  — 
how  to  be  made  to  visit  every  cell  ? 

As  to  the  number  of  degrees  of  extra  heat 
which  the  apparatus  should  be  capable  of  af- 
fording, it  should  hardly  be  less  than  40  of 
Fahrenheit's  scale.  Forty  added  to  32,  the 
degree  at  the  fireezing  point,  would  make  72, 
1 7  degrees  above  the  height  commonly  marked 
temperate.  But  in  time  of  frost,  the  heat  is 
coinmonly  more  or  less  below  the  freezing 
point :  one  instance  I  remember  of  its  being 
so  much  lower  as  46  degrees  ;  14  below  0. 
This,  it  is  true,  was  for  a  few  hours  only, 
and  that  in  the  open  air,  and  in  a  situa- 
tion particularly  exposed.  And  in  a  building 
where  the  kitchen  fires  might  at  any  rate 
afford  something,  and  the  warmth  of  so  many 
bodies,  added  to  that  of  so  many  lights,  would 
affixtl  something  more,  and  where  the  thick- 
ness of  the  walls  would  affi>rd  so  much  pro- 
tection against  sudden  vicissitudes,  no  such 
very  extraordinary  deficiencies  seem  probable 
enough  to  be  wortii  providing  for.  My  learned 
adviser,  above  mentioned,  thinks  I  may  ven- 
ture to  set  down  the  lowest  degree  to  be  ap- 
prehended as  25.  Forty  added  to  this  makes 
65 ;  10  degrees  above  the  temperate  point. 
Tlds  may  be  more  than  will  ever  be  neces- 
sary. But  in  a  permanent  provision,  some 
allowance  should  be  made  for  accidents,  and 
in  a  business  of  such  uncertainty,  still  more 
for  miscalculation.  Officers,  it  is  to  be  re- 
membered, not  less  than  prisoners,  must  be 
kept  in  view.  Should  necessity  be  the  only 
object  to  be  provided  for  in  the  one  case, 
comfort  and  custom  must  be  attended  to  in 


and  when  he  bakes  a  second  time  the  same  day, 
it  takes  bat  half  the  quantity. 

In  a  vessel  consitting  chiefly  of  iron,  weighing 
apwanb  of  a  ton,  contrived  for  the  purpose  m 
hatHrfng  eggs,  Dr.  Fordyce,  many  years  ago. 
podncad  by  a  single  lamp  of  the  smallest  kmd 
in  use,  and  eommunicatea  to  the  iron,  a  perma- 
nent degree  of  heat  equal  to  that  of  bouina  water. 
In  the  same  vessel,  by  the  same  means,  ne  pro- 
daoed  an  addition  of  heat  to  the  amount  fk  60 
degrees,  raising  the  temperature  from  40  to  100 
in  a  laige  space  in  whicn  a  constant  current  of 
air  was  pervading  every  part.  The  use  of  fea- 
llien.  supposed  to  be  the  worst  conductors  of  heat 
existing,  was  the  contrivance  on  which  the  pro- 
duction of  those  effects  principally  dependeo. — 
Suppose  the  knowledge  thus  gained  applied  to 
the  purpose  of  dressing  the  food  in  the  manner 
of  an  oven,  what  would  be  the  surplus  of  heat 
applicable  to  the  purpose  of  wanning  the  build- 
ing? None. 
Vol..  IV. 
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the  other.  Happily  for  the  least  regarded 
chtts,  in  abuilding  of  this  form,  to  be  warmed 
in  this  manner,  very  little  distinction  in  re- 
gard to  this  important  branch  c^  comfort  can 
be  made. 

As  to  the  number  and  sise,  the  seven  sup- 
ports (one  of  the  eight  being  made  use  of  as 
a  water-pipe)  afford  so  many  chimneys,  each 
of  which  is  capable  of  receiving  its  stove. 
But  how  many  out  of  the  seven  would  be  ne- 
cessary, and  those  of  what  size  ?  Experience 
would  determine :  but  as  a  provision  must 
be  made  in  the  construction  of  the  building 
antecedent  to  any  experience  that  can  be  ob- 
tained in  the  building  itself,  data  collected 
from  experience  of  other  buildings  must  be 
looked  out  for.  Such  data  are  not  altoge- 
ther wanting.  A  single  stove  of  Moser  and 
Jadcson's  construction,  being  employed  in 
St  George's  Church,  Bloomsbury,  raised  the 
heat  eleven  degrees  of  Fahrenheit's  scale,  and 
it  did  not  appear  that  it  was  able  to  raise  it 
any  more.  To  produce  in  that  church  40  de- 
grees of  extra  heat,  the  number  above  fixed 
upon  for  our  prison,  it  would  therefore  re- 
quire ybar  such  stoves.  What  follows?  — 
That  to  ascertain,  a  priori^  from  the  above 
datuMy  as  well  as  may  be,  the  size  and  number 
of  stoves  of  the  same  construction  necessary 
for  our  building,  three  other  data  would  be 
necessary :  the  dimensions  of  the  above  stove ; 
the  dimensions  of  the  inside  of  that  church ; 
and  the  dimensions  of  the  inside  of  the  Pa- 
nopticon proposed ;  noting,  withal,  that  the 
quantity  of  glass  in  the  central  sky-light,  in 
the  annular  sky-light,  and  in  the  cell  win- 
dows, added  to  the  number  of  the  partition- 
walls  between  cell  and  cell,  would  probably 
lay  the  Panopticon  under  some  little  disad- 
vantage in  comparison  with  that  church. 

In  tiie  above  manner,  some  conjecture  may 
be  formed  reh^ve  to  the  total  quantity  oi 
calefiictive  power  that  would  probably  be  re- 
quisite :  I  mean,  of  the  sum  of  the  contents 
of  the  warming-chambers,  in  whatever  man- 
ner they  may  be  disposed. 

But  when  the  sum  total  of  the  contents  is 
fixed  upon,  the  number  and  relative  size  of 
the  several  warming-chambers  is  not  a  mat- 
ter of  indifference.  Elquality  of  distribution 
requires  that  the  number  should  be  as  great 
as  possible,  and  the  capacities  of  the  several 
warming- chambers  equal.  Eight  supports, 
that  is,  eight  chimneys  to  the  twenty-four 
piles  of  cells,  would  give  a  stove  to  every 
three  piles  of  cells.  The  dead-part  occupying 
the  space  of  five  piles  of  cells,  the  middle  one 
of  the  three  supports  that  look  to  the  dead- 
part  would  be  the  proper  one  to  give  up,  and 
make  use  of  as  a  water-pipe ;  the  seven  others 
would  afford  seven  stoves  among  nineteen 
piles  of  cells.* 


*  Total  capacity  out  of  the  question,  the  mere 
number  would  not  raise  the  pnce  to  more  than 
H 
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Will  the  cBstribution  thus  made  be  soffi- 
dently  minute?  Experience  alone  ceui  decide 
with  certainty.  Of  the  three  piles  of  cells 
corresponding  to  each  stove,  the  middle  one, 
if  there  were  any  difference,  should  receive 
more  heat  than  Uie  other  two.  But  this  dif- 
ference I  should  expect  to  find  little  or  no- 
thing ;  and  if  it  were  but  small,  it  would  be 
rather  a  convenience  than  otherwise :  varie- 
ties of  temperature  might  thus  be  adjusted 
to  differences  with  regard  to  emplojrment, 
health,  constitution,  and  good  behaviour. 

At  its  exit  from  the  warming- chamber, 
shall  the  heated  air  be  suffered  to  take  its 
own  course,  or  shall  it  meet  with  a  tube  to 
conduct  it  to  the  part  at  which  it  begins  to 
be  of  use  ?*  This,  too,  would  be  matter  of 
experiment,  and  the  experiment  might  be 
performed  without  any  considerable  expense. 
Terminating  in  the  nearest  part  of  the  inter- 
mediate weU,  each  tube  would  require  about 
14  feet  in  length.  For  the  materials,  the 
MTorst  conductors  of  heat  that  would  not  be 
too  expensive,  should  be  selected :  a  square 
pipe  of  four  thin  boards  of  that  length,  each 
four  or  five  inches  over.  These  might  be  co- 
vered with  a  case  of  loose  cloth,  cf  the  tex- 
ture of  the  warmest  blanketing,  which,  to 
keep  off  the  dust,  and  contribute  still  more 
to  de  confinement  of  the  heat,  might  be  en- 
closed in  a  similar  tube.  If  by  the  help  of 
these  radial  tubes,  the  distribution  were  not 
found  equal  enough,  they  might  be  made  to 
terminate  in  a  circumferential  one  of  similar 
materials :  the  whole  of  the  channel  of  com- 
wmnication,  or  discharging  tbtct,  as  it  might 
be  called,  would  thus  represent  the  exterior 
part  of  a  wheel,  composed  of  hollow  spokes 
terminating  in  a  hollow  felly.  The  felly  thus 
constituted  should  be  pierced  at  equal  and 
fi^uent  intervals  with  equal  apertures,  the 
sum  of  which  should  be  equal,  and  no  more 
than  equal,*  to  the  sum  of  the  apertures  of 
the  radial  tubes. 

Whjf  these  radial  hUteef  since,  as  fiir  as 
they  extended,  they  would  prevent  the  ho- 
rixontal  distribution  of  the  heat,  and,  though 
composed  of  such  materials  as  to  absorb  as 
little  of  it  as  possible,  they  would  at  any 
rate  absorb  some. -.For  this  reason:  that 
without  them  a  great  part  of  the  air,  indeed 
the  greatest,  by  mounting  directly  to  the 
ceiling  of  the  sunken  story,  would  be  already 
four  or  five  feet  above  the  door  of  the  lowest 
story  of  the  cells :  and  the  ceiling,  as  well 

24i  guineas :  the  price  of  one  of  the  least  sixe 
sou  bj  Moser  and  Jackson  beinff  no  more  than 
SI  gumeas ;  but  the  quantity  of  oaefactive  power 
obtainable  from  seven  such  snudi  stoves  would 
probably  go  but  a  little  way  towards  furnishing 
49  degrees  of  heat  to  such  a  building. 

*  If  greater,  the  heated  air  might  be  discharged 
at  the  nearest  part  of  the  circumferential  tube, 
t  bad  attained  the  most  remote. 


by  the  nature  of  its  materials  as  by  its  rela- 
tive extent  of  surfiice,  would  absorb  beyond 
comparison  more  of  the  heat  than  would  be 
absorbed  by  the  tubes. 

The  horizontal  distribution  d  the  heat^ 
air  being  thus  provided  for,  how  to  provide 
for  its  distribmtion  in  a  perpendicmlar  direc- 
tion among  the  six  stories  of  cells  in  the  same 
pile  ?  For  S  no  particular  provision  were  made, 
the  natural  tendency  of  the  heated  air  be- 
ing to  make  its  way  out  by  the  hottest  pas- 
sage, the  greater  part  of  it  would  mount  up 
perpendicdarly  to  the  sky -light,  where  it 
would  necessarily  find  chinks  at  whidi  it 
would  make  its  exit,  without  ever  having 
visited  the  cells. 

To  prevent  this  aberration,  and  to  ensure 
a  regidar  draught  through  every  cell,  I  insert 
a  chain  of  tubes  readiing  from  bottom  to  top^ 
but  with  regular  interruptions.t  In  the  floor 
of  each  cell  of  the  lowest  story  of  cells,  dose 
to  the  front  wall,  at  an  equal  distance  frtMn 
the  two  side-walls,  and  consequently  at  the 
crown  of  the  arch,  I  leave  a  round  bole,  say 
four  indies  in  diameter,  passing  through  tlie 
brick-work  into  the  sunken  story  below.  To 
this  hole  I  adapt  a  hollow  tube  of  thin  cast 
iron,  of  the  same  diameter.  This  tube  is  con- 
tinued in  height  to  within  a  few  inches  of  the 
ceiling  above ;  which  brings  it  to  betweea 
eight  and  nine  feet  in  length.  Arrived  at 
that  height,  it  terminates  in  a  horixontal 
mouth,  which  may  be  dosed  by  a  sort  of 
grating,  transformable  at  pleasure  into  an 
unperforated  plate.^  Between  this  mouth 
and  the  lower  end  of  the  tube,  is  a  wire 
grating,  to  prevent  correspondence  by  papers. 
Immediately  over  this  tube,  is  the  open  end 
of  a  similar  tube  with  an  expanding  aperture* 
flush  with  the  ceiling,  and  consequently  at  a 
few  inches  distance  from  the  mouth  of  the 
first-mentioned  tube ;  partly  for  the  purpose 
of  inviting  the  current  that  way  in  the  same 
manner,  partly  for  the  sake  of  conveying  the 
breathed  air  of  that  lowermost  cell  into  the 
upper  region  of  the  next  above  it ;  and  so  all 
the  way  up. 

The  uppermost  of  all  this  chain  of  tubes 
runs  through  the  roof,  and  opens  imraedi- 
atdy  above.     It  may  be  there  covered  with 

f  For  the  general  idea  of  a  set  of  perforationt 
for  this  purpme,  and  a  view  of  the  necessity  of 
emplojring  them,  I  am  indebted  to  the  obliging 
suggestion  of  Dr.  Fordyce. 

i  A  neat  contrivance  for  this  purpose  is  em. 
ployed  by  Messrs.  MoSer  and  Jackson.  Out  of 
a  circular  plate  of  brass,  spaces  are  cut  in  the 
form  of  ra4liiy  equal  in  dimensions  to  the  quan- 
tity left  Under  the  metallic  star  thua  fonned, 
a  similar  one  is  stowed,  connected  with  the  upper 
one  by  a  pivot  on  which  it  turns.  On  giving  a 
sliffht  turn  to  the  under  star,  it  moves  fran 
under  the  upper  one  by  whid^  it  was  covered 
before,  fills  up  the  interitices,  and  the  aperture 
is  competdy  and  exactly  dosed. 
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a  luirisoiital  valve,  the  weight  of  which  will 
be  siifficieiit  to  close  it,  and  exclude  the  colder 
air  on  the  outside.  When  lifted  up  by  the 
stream  of  heated  air  from  within,  the  efflux 
of  that  air  will  be  sufficient  to  prevent  the 
influx  of  the  colder  air  firom  without. 

Why,  instead  of  a  single  hole  in  the  brick- 
work, a  tube,  and  that  running  to  such  a 
height? — For  two  reasons:  that  it  may  not 
afford  a  means  of  secret  converse  between 
the  cells ;  and  that  the  air  which  has  been 
breathed  in  the  cell  below  may  not  be  con- 
veyed to  any  part,  in  which  it  would  be  liable 
to  be  breathed  again,  of  the  cell  above :  it  is 
•ecordingly  discharged  as  high  as  possible 
above  the  level  of  the  organs  of  respiration. 

Should  the  precaution  be  deemed  neces- 
sary, a  few  slight  bars  might  be  disposed  in 
audi  a  manner  as  to  prevent  a  prisoner  from 
introducing  his  head  or  ear  near  enough  to 
the  mouth  of  the  tube  to  gain  an  opportunity 
of  converse.  But  frugality  forbids  the  being 
at  the  expense  of  these  lurs,  before  experi- 
enee  has  shown  the  need  of  them.  The  pro- 
bability is,  that  no  such  need  would  ever 
oeeur ;  since  a  man  could  not  make  use  of 
tlw  aperture  of  the  tube  for  speaking,  with- 
out mounting  upon  something,  nor  mount 
npoa  any  thing  for  that  piu'pose  without  sub- 
jecting himself  to  a  great  chance  of  being 
observed.  Nor  then  would  it  avail  him  any- 
thing, unless  the  person  to  whom  he  ad- 
dressed himself  in  the  cell  above  or  under- 
neath were  elevated  and  occupied  in  the  same 
manner  at  the  same  time,  which,  without 
doubling  the  diance  of  detection,  could  not 
be.  Add  to  which,  that  if  there  be  more 
than  one  in  either  cell,  they  too  must  be 
privy  to  the  intercourse ;  and  in  a  situation 
like  this,  privity  without  disclosure  may  in 
justice,  and  ought  in  poUcy,  to  be  put,  in 
respect  of  punishment,  upon  a  footing  with 
complicity. 

llie  level  at  which  the  warmed  air  was 
discharged  could  not  be  too  low :  the  only 
spot  in  which  there  can  be  a  certainty  c^ 
placiBg  it  without  inconvenience  is  the  floor 
of  the  intermediate  area  and  the  space  under 
the  lodge.  Thus  situated,  the  tube  would 
Bot  he  above  seven  or  eight  feet  below  the 
level  of  the  floor  of  the  lowermost  story  of 
tiie  cells  which  are  to  be  warmed  by  it.  If 
it  were  in  the  ceiling,  it  would  be  already 
three  or  four  feet  above  them,  and  before  it 
could  cross  the  intermediate  well,  would  have 
been  carried  still  higher.  If  it  were  anywhere 
between  the  floor  and  ceiling,  it  would  be  in 
the  wi^,  and  ^top  the  passage,  unless  it  were 
considffaMy  higher  tiian  a  roan's  head,  and 
then  it  would  require  pillars  here  and  there 
to  support  it.  To  sink  it  to  that  level,  either 
the  stoves  themselves  might  be  sunk  down 
aoeordini^y,  or  a  perpendicular  tube  might 
drop  fron  ihe  wanning-chamber  to  join  tiie 


radiaiiabe.  The  former  expedient  seems  tha 
most  economical  and  the  most  simple.* 

It  might  perhaps  be  no  bad  economy  to 
have  a  sort  of  eurtam  for  the  annular  sky. 
light,  to  cover  it  as  sooii  as  the  lights  are  lit 
in  cold  weather.  When  not  used,  it  might 
be  kept  coiled  up  on  rollers,  at  the  upper 
part  oif  the  sky- light,  that  is,  at  the  part 
where  it  joins  the  roof  of  the  inspection^ 
tower,  and  from  thence  drawn  down  over 
and  across  the  annular  well,  and  fastened  by 
rings  to  ranges  of  hooks  inserted  a  little  above 
the  interior  windows  of  the  chambers  over 
the  cells.  It  might  be  of  the  thickness  and 
texture  of  the  warmest  sort  of  blanketings 
It  would  be  assistant  to  warmth,  not  only  by 
keeping  the  air  from  impinging  against  the 
glass  of  the  sky-light,  and  ^ere  dwcharging 
its  heat,  but  likewise  by  stopping  the  cur- 
rent, and  directing  it  towards  the  cells.  The 
sky-light,  it  should  be  observed,  must  un- 
avoidably be  secured  by  innumerable  crevices, 
one  between  every  two  panes :  for  in  tW 
situation,  in  order  to  prevent  their  cracking 
by  the  vicissitudes  of  temperature,  the  panes^ 
instead  of  being  fixed  in  the  frame,  und  the 
crevices  stopped  with  putty,  must  be  placed 
so  as  to  lap  over  one  another,  without  any 
thing  to  close  the  chinks. 

Provision  remains  yet  to  be  made  for  the 
lodge.  This  might  be  efiected  by  a  small 
tube  running  from  each  of  the  stoves.  It 
need  be  but  a  small  one;  for  the  warmth 
yielded  by  the  supports  thiemselves  through 
which  the  smoke  is  passing,  cannot  but  be 
considerable.  Not  improbably  it  would  be 
sufficient.  If  upon  trial  it  should  prove 
otherwise,  it  would  be  easy  to  add  the  tubes. 
To  distribute  the  heat  the  better,  and  assist 
the  ventilation,  they  should  open  at  the  cir- 
cumference of  the  room,  but  just  above  the 
floor,  alternating  with  the  chimneys.  The  air, 
as  fiist  as  it  was  heated  by  the  chimneys  or  by 
respiration,  would,  together  with  the  heated 
air  from  the  tubes,  inake  its  way  out  at  the 
central  aperture.  There  would  be  no  duiger 
either  of  phlogistication  from  the  iron,  or 
want  of  ventiktlon.  The  utmost  heat  which 
the  smoke  could  impart  to  the  chimneys 
would  not  be  considerable  enough  to  produce 
the  former  inconvenience,  and  the  central 
aperture  is  a  sufficient  security  against  the 
ktter. 

Were  it  not  for  the  distance  there  is  be- 
tween the  spot  where  the  air  receives  its  heat. 


*  True  it  is.  that  thouffh  the  air  when  heated 
will  not  naturally  descend,  vet  sudden  gusts  may 
carry  it  even  in  that  direction,  besides  that  the 
heat  of  every  stratum  of  air  will  of  itsdf  in  a 
certain  degree  be  communicated  to  every  stratum 
of  air  that  is  condguous.  But  these  are  assist- 
anoes  too  inconsiderable  to  be  adequate  to  the 
purpose.  They  would  still  leave  a  great  dispa- 
rity between  the  temperature  of  the  lowest  story 
and  those  above  it 
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md  the  aptrtmentB  for  which  it  b  wtnted,  it 
is  evident  the  duduargiMg-dmcU  could  not  be 
too  short;  since  the  more  extensive  they  are, 
the  more  of  the  heat  they  absorb. 

As  to  the  inspection-galleries— being  im- 
mediately over  the  spot  at  which  the  dis- 
charge of  the  heated  air  is  effected,  they  can 
be  at  no  loss  for  a  supply :  it  is  but  leaving 
here  and  there  in  the  floor  an  aperture  capa- 
ble of  being  closed  at  pleasure.  Indeed,  it 
matters  not  how  thin  the  doors  of  those  gal- 
leries are :  if  of  mere  boards,  the  mere  cre- 
vices might  answer  the  purpose. 

From  whence  shall  the  air  be  admitted 
into  the  warming -chambers  of  the  stoves? 
From  the  entrance,  by  an  admission-duct — a 
sort  of  an  aeriduct^  if  the  term  may  be  al- 
lowed, appropriated  to  the  purpose.  In  ge- 
neral, tlus  is  a  point  very  little  attended  to. 
Air  of  some  sort  or  other  will  be  found  every- 
where,  and  any  sort,  it  is  thought,  may  serve. 
Air  already  within  the  building  might  even 
be  taken  in  preference ;  since  by  the  stay  it 
has  made  there  it  has  already  acquired  some 
heat.  But  if  the  dependence  is  on  what 
draws  in  through  doors  and  crevices,  there 
can  be  no  air  any  further  than  in  proportion 
as  there  is  an  influx  c^  cold  air  at  all  those 
inlets.  The  cold  air  that  comes  in  at  the 
crevices  will  in  most  instances  find  its  way 
to  the  bodies  of  those  whom  it  is  intended 
to  keep  warm :  that  which  comes  in  at  the 
doors  will  in  every  instance.  But  if  a  supply, 
adequate  to  the  evacuation  kept  up  by  respi- 
ration and  other  causes,  is  introduced  through 
the  warming-chambers,  no  such  influx  of  cold 
aar  will  take  place. 

This  aeriduct,  then,  will  be  nothing  but  a 
flue  similar  to  those  employed  for  conveyance 
of  the  smoke  in  hot-houses.  Short  tubes 
of  iron  will  serve  for  its  junction  with  the 
warming-chambers.  The  quantity  thus  drawn 
in  can  scarcely  be  sufficient  for  respiration  ;* 
if  it  were,  the  deficiency  might  be  made  up 
by  tubes  discharging  the  cold  air  at  a  height 
above  the  heads  of  the  inhabitants,  and  point- 
ing upwards.! 


The  Penitentiary-act  put*  an  inexorablo 
negative  upon  all  this  contrivance.    Accord^ 


*  The  quantity  thus  requisite  b  easily  ascer- 
tained. The  quantity  of  rresh  air  necessary  to 
support  a  man  without  inooDvenience  for  a  given 
time,  has  been  prettv  well  determined.    Thb 

Suantity,  multiplied  by  the  greatest  number  of 
ihabitants  the  traUding  can  ever  indose  at  the 
same  time,  would  give  the  quantity  oi  fresh  air 
requisite  for  the  supply  of  the  buuding  during 
that  time. 

f  Another  use,  which,  though  collateral  to 
^e  above  design,  b  not  the  least  considerable 
of  the  advantages  that  misht  be  reaped  from  it, 
b  the  opportunity  it  woula  afford  of  a  set  of  ex. 
periments  reUtive  to  the  economy  of  heat.  With 
the  least  quantity  and  expense  of  (uel  possible, 
how  to  produce  and  support  for  a  given  time  a 
given  degree  of  heat,  ^Ucable  to  the  several 
purposes  for  which  heat  is  required  ?  Such  is 
the  problem  lo  be  solved  :  a  subject  which  has 


never  yet  been  taken  up  upon  principles,  or  up- 
on a  large  scale.  Of  what  importance  the  solu* 
tion  of  such  a  problem  would  oe  to  the  popob. 
tionand  wealth  of  nations,  maybe  seen  at  a  single 
gbnce.  Fuel  of  the  fossil  land  b  a  limited  re- 
source ;  the  nation  which  consumes  it  Uves  upon 
a  capital  which  must  sooner  or  later  be  exhausted. 
The  population  of  a  country  in  which  artifidal 
heat  IS  a  necessary  of  life  must  therefore  ulti- 
mately depend  upon  the  quantity  it  can  keep  up 
of  sudi  sort  of  fuel  as  can  be  obtained  from  me 
vegetable  kingdom,  the  only  sort  which  b  capa- 
ble of  being  regularly  reproduced. 

The  &ciBties  which  a  building  upon  the  pa- 
nopticon principle  would  aflTord  for  experimenta 
in  thb  view,  will  readily  be  apprehended.  In 
the  seven  stoves,  without  putting  more  than  one 
to  each  chimney  it  admitB  of,  trial  might  be  made 
of  so  many  different  forms.  The  vfntUaiive 
mode  would  of  course  be  taken  for  the  common 
basb :  but  thb  ground- work  b  susceptible  of  m 
great  variety  of  modifications.  The  construc- 
tion pursuea  by  Messrs.  Moser  and  Jackson, 
with  all  its  superiority  over  all  preceding  me- 
thods,  may  vet  be  found  to  fall  considerably 
short  of  perfecdon  in  thb  line.  Doubling  the 
warminff-diamber  occasions  a  great  consump- 
tion of  fiid,  and  renders  thb  mode  of  wanning 
far  iVom  being  so  cheap  as  could  be  wbhcxL 
Could  not  the  same  degree  of  extra  heat  be  given 
to  a  building  by  a  less  degree  of  ignition  given 
to  a  larger  quantity  of  air  ?  For,  as  Dr.  For. 
dyoe  has  deariy  demonstrated  to  me,  the  less 
the  degree  of  heat  which  the  air  contracts  in  the 
wanning^hamber,  the  bettor,  for  very  material 
reasons.  Redudng  the  degree  of  heat  |riven  to 
the  air  by  augmenting  the  quantity  of  air  to 
which  heat  b  given,  could  not  there  be  found 
some  single  substance  of  which  a  warmiog- 
chamber  might  be  made,  without  the  addition 
of  another  receptade  to  Ime  or  to  inclose  it  ?  Is 
it  most  advantageous  to  make  the  wanning 
chamber  dividedmto partitions, as  practised  by 
Moser  and  Jackson,  or  enHref  and  if  entire,  to 
what  extent  can  sudi  a  warming -chamber  be 
carried  to  advantage  ?  What  is  the  most  advanta- 

Seous  fbrm  for  the  warmine-chamber,  and  what 
ie  most  advantageous  mode  of  applying  the  fire 
to  it,  and  coonecdng  it  with  the  fire-]daoe  ?  The 
rebtion  bdng  ascertained  between  a  degree  of 
heat  as  indicated  by  the  thermometer  on  the  one 
hand,  and  the  expansive  force  on  the  other,  and 
thence  the  vdocity  of  current,  and  quantity  of 
air  so  heated,  dischar^  out  of  a  mouth  of 
known  dimenrions  within  a  known  time,  oonld 
not  a  given  degree  of  heat  be  secured  at  (deasore 
to  the  air  thus  discharged,  by  closing  the  moudi 
with  a  valve  loaded  by  a  weight,  which  would 
thus  indicate  and  express  by  pounds  and  ounces 
the  several  degrees  and  quantities  above  men- 
tioned,  and  consequently  the  calefkctive  powers 
of  the  stove?  Such  are  among  the  quesdons 
which  the  inquiry  would  have  in  view.  Hitherto, 
partly  for  want  of  sdence,  partly  for  want  of  a 

5 roper  theatre  for  experiment,  whatever  has  been 
one  by  artbts  in  thb  line  has  been  little  more 
than  random  ffuess- work.  Means  might  not  im- 
probably be  found,  in  some  such  way  as  above 
hinted  at,  of  ascertaining  a  prioriy  I  mean  pre- 
viously  to  any  trial  made  in  the  particular  building 
to  be  warmed,  the  calefactive  power  of  a  given- 
stove,  that  is,  the  quantity  of  air  heated  to  a  givec 
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mg  to  that  act,  aU  penitentiary-houses  must 
absolutely  be  warmed,  **  dried  and  mode- 
rately Mrarmed  in  damp  or  cold  weather," 
*«  by  flues,"  and  these  flues  must  come  *'  from 
the  flues  in  the  kitchens,  and  other  public 
fires  belonging  to  each  house."* 

The  invention  of  Messrs.  Moser  and  Jack- 
son, as  well  as  all  other  inventions,  past, 
present,,  and  to  come,  that  make  no  use  of 
flues,  is  here  rejected,  seven  years  before  it 
was  ever  thought  of.  I  must  be  allowed  a 
word  or  two  in  behalf  of  these  ingenious 
artists:  I  am  a  co-defendant  with  them — a 
partner  in  their  guUt.  The  same  statute 
whicli  prohibits  their  mode  of  warming  a 
penitentiary-house,  proscribes  my  mode  of 
building  one,  and  my  mode  of  managing  one, 
in  almost  every  circumstance.  What  has  the 
service  been  a  gainer  by  this  rigour  ?  We 
shaU  see.  Economy,  I  presume,  and  that 
alone,  vras  the  power  that  dictated  it.  Hu- 
manity, however  peremptory  she  might  be  in 
her  injunctions  that  felons  riiould  have  warm 
bed-(£ambers,  would  not  of  herself  have  been 
thus  particular  about  the  mode. 

On  the  kitchen  fires,  which  are  put  fore- 
most, seems  to  be  the  grand  reliance :  the 
other  public  fires  seem  rather  to  be  thrown 
in  as  make-weights. 

That  economy  could  draw  much  advantage 

degree,  which  it  is  capable  of  yielding  to  that  or 
any  building  within  a  given  time.  Tnis  indica- 
tion being  obtained,  the  several  calefacd  ve  powers 
of  different  stoves  inight  be  compared  while  they 
were  at  work  at  the  same  time,  whereas  without 
h  the  comparison  could  no  otherwise  be  made 
than  by  setting  them  to  work  in  the  same  build. 
h^  at  different  times.  The  species  tod  ouantity 
ortbd  employed  in  the  different  stoves,  the  tem- 
pecatore  or  the  ab  in  diflTerentnartB  of  the  build- 
mg,  and  of  the  atmosphere  wiuiout  the  building 
daring  the  whole  continuance  of  the  experiments, 
— these  or  other  influencing  or  resulting  circum- 
stances would  need  to  be  carefully  marked  and 
Rfftstetcd.  In  the  tame  way,  the  comparative 
caleiactive  powers  of  difl^erent  sorts  offuelnaAt 
also  be  ascertained.  I  have  alreadv  hintea  at 
the  inquiries  that  might  be  made  relative  to  the 
apnjicadon  of  the  heat  to  baking,  boiling,  and 
other  dixnestic  operations — not  to  mention  those 
which,  like  malting,  brewing,  and  distilling,  are 
oooducted  upon  a  more  extensive  scale.  Were 
a  course  of  experiments  to  be  carried  on  with 
any  such  views,  on  so  new  and  so  peculiarly  fa. 
vouiable  a  theatre,  it  misht  be  of  use  that  the 
plan  of  operations  should  be  nude  public  before- 
hand, that  such  b'ghti  and  instructions  as  might 
be  obtainable  from  the  philosophiod  world  might 
be  collected  before  the  commencement  of  the 
coarse.  Philosophy  is  never  more  worthily  oc 
cupied,  than  when  affording  her  assistances  to  the 
economy  of  common  life :  benefits  of  which  man- 
kind in  general  are  partakers^  being  thus  supei- 
added  to  whatever  gratification  is  to  be  reaped 
ftam  researches  punly  speculative.  It  b  a  vain 
and  fiilse  philosophy  which  conceives  its  dignity 
10  be  debased  by  use. 
•  lUGca  111.  c.  74,  §33. 


firom  this  source  will  not,  I  believe,  seem 
very  probable  to  any  one  who  may  have  cast 
an  eye  over  one  of  the  preceding  pages.  A 
Panopticon  Penitentiary-house  is  a  room: 
this  statute  Penitentiary-house  was  to  have 
been  a  toum,  with  streets  in  it.  In  the  room, 
this  resource  seemed  to  amount  to  little: 
what  would  it  amount  to  in  the  town  ?  I 
would  as  soon  think  of  warming  London  by 
the  fires  of  the  tavern  kitchens. 

Thus,  then,  stands  the  economy  of  the 
contrivance.  That  the  bed-chambers  may  be 
economically  warmed  by  flues  fi'om  kitchens, 
kitchens  and  kitchen  fires,  and  so  forth,  are 
to  be  multiplied  till  there  are  enough  of  them 
for  the  bed-chambers.  Could  the  new-invented 
stoves  be  employed  on  any  terms  under  this 
act?  By  prescribing  the  one  mode,  does  it 
peremptorily  proscribe  the  other  ?  Would  an 
indictment  lie,  or  only  a  mandamus  f  —  This 
is  more  than  I  would  presume  to  answer. 
But  what  must  be  done  at  all  events,  or  the 
positive  injunctions  of  the  law  disobeyed,  is 
— to  build  Hke  kitchens.  That  done,  and 
whatever  degree  of  heat  is  necessary  being 
produced  in  that  way,  whatever  degree  is  not 
necessary,  might  perhaps  be  produceable  in 
the  most  economical  manner  by  the  new-in- 
vented stoves. 

A  little  lower  we  shall  see  more  of  these 
culinary  laws :  but  the  virtue  of  the  present 
one  is  not  yet  exhausted.  To  decide  this,  as 
wdl  as  all  other  questions  relative  to  the  con^ 
struction  of  the  building,  three  superinten- 
dents  are  employed.  Suppose  the  three  (no 
verv  unnatural  supposition)  to  have  taken  up 
each  of  them  a  different  system  about  warm- 
ing :  one  a  patron  of  the  ingenious  artists 
a^ve  mentioned;  another  a  disciple  and  par- 
tisan of  Dr.  FrankUn's;  the  third  an  adorer 
of  the  memory  of  the  departed  sage  to  whom 
this  statute  is  so  much  indebted,  and  an  in- 
expugnable defender  of  the  letter  of  the  law : 
so  many  superintendents,  so  many  irrecon- 
cilable modes  of  wanning  the  house.  How 
would  they  agree?  —  As  the  three  original 
superintendents  did  about  the  place  where  it 
was  to  be  put. 

The  error  lies,  not  in  reguhiting  badly, 
but  in  regulating  at  all.  Economy,  house^ 
hold  economy,  is  the  child  of  the  hour :  it 
changes  with  prices,  which  change  with  the 
progress  of  ingenuity,  the  course  o^taxation, 
the  copiousness  of  supply,  the  fluctuations 
of  demand,  and  a  thousand  incidents  besides. 
Meddling  with  matters  like  these  the  legis- 
lator will  probably  be  wrong  to-day  i  he  will 
certainly  be  wrong  to-morrow. 

Were  I  obliged  to  make  a  law  about  heat, 
I  would  rather  enact  the  degree,  than  the 
mode  of  producing  it.  In  no  ceii  shall  the 
heat  bt  suffered  to  he  fewer  than  such  a  num- 
ber of  degrees^  nor  more  than  such  another 
number^  above  the  freezing  point  in  such  ot 
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tifcA  a  ieale.  Tnnare  thU  degree,  you  whoee 
bueiness  it  i$,  ae  eheapfy  as  you  can.  Is  the 
temperature  thus  fixed  upon  a  proper  one  ? 
It  will  not  be  less  so  a  thousand  years  hence. 
Bfinuteness  might  be  olijected,  but  not  im- 
providence. 

To  what  end  this  economy  all  the  while  ? 
*-  That  felons  may  have  fires,  or  what  is 
equivalent,  in  their  bed  -  chambers,  I  say  in 
their  bed-chambers.  For  in  these  cells  tiiey 
are  to  do  nothing  but  "  rest  :***  this  is  care- 
fully provided :  other  apartments  are  to  be 
given  them  for  working-rooms  and  dining- 
rooms.t  Fires  in  bed-chambers  for  felons? 
Is  it  every  gentleman  whose  bed-diamber  has 
•  fire  in  it,  or  so  much  as  a  place  to  make 
one  ?  In  the  coldest  and  dampest  weather, 
is  it  altogether  universal,  even  in  the  most 
opulent  £unilies,  to  have  a  fire  to  go  to  bed 
by?  • 

**  And  have  not  your  felons,  then,  this  lux- 
ury ?"  Yes ;  that  they  have — and  glad  I  am  they 
have  it.  Why  ? — because  it  costs  nothing : 
they  have  no  other  rooms  than  their  bed- 
chambers. Is  it  that  they  may  have  warm 
rooms  to  sleep  in  ?  No ;  but  that  such  of 
them  as  are  employed  in  sedentary  trades, 
may  work  and  sit  comfortably  in  the  short 
intervals  of  their  work,  instead  of  shivering 
in  forced  and  comfortless  inaction.  By  night 
as  well  as  by  day,  they  work  as  long  as  health 
and  ease  permit.  "Aiey  are  not,  like  some 
we  shall  see  hereafter,  compelled  to  laziness 
beyond  that  of  the  laziest  child  of  luxury — 
chained  to  their  beds  by  law. 


SECTION  XXIV. 

OF  THE  ECONOMY  OBSERVED  IN  THE 
CONSTaUCTION. 

It  may  be  reduced  to  three  principal  heads : 
1.  Making  the  same  apartment  serve  for  every 
thing;  2.  Making  the  cells  capable  of  serving 
for  two,  three,  or  four  inhabitants,  instead 
of  one;  3.  Blaking  them  no  larger  than  is 
necessary. 

1.  Six  several  modes  of  action  or  existence 
are  incident  to  the  persons  for  whose  recep- 
tion the  building  is  particularly  designed :  to 
work,  to  eat,  to  sleep,  to  pray,  to  be  pumshed, 
and  to  be  nursed.  One  and  the  same  place 
serves  ro)^  prisoners  for  all  of  them.  If  the 
restriction  is  severe,  it  is  not  unexampled. 
In  our  own  three  Idngdoms,  it  is  the  lot  of 
many  hundred  thousands,  perhaps  of  some 
millions,  of  better  men. 

I  see  nothing  that  should  hinder  a  man 
from  working  where  he  eats,  working  where 
he  sleeps,  eating  where  he  works,  eating 
where  he  sleeps,  sleeping  where  he  works,  or 
sleeping  where  he  eats.    All  this,  and  more, 


•  Section  Sa. 


flbid. 


it  has  more  than  once  happened  to  myaetf  to 
do  in  the  same  room  for  a  considerable  time 
together,  and  I  cannot  say  I  ever  found  wny 
btA  consequence  from  it. 

I  conceive  it  not  altogether  imposnUe  for 
a  man,  nor  even  for  a  Christian,  to  pray  where 
he  does  all  this :  Christ  and  his  apostles  did 
so.  Synagogues  excepted,  neither  Christ  nor 
his  apostles  knew  what  it  was  to  pray  in  any 
consecrated  place. 

Not  that  for  all  this  I  have  any  obyectkm 
to  that  rite.  It  seems  neither  difficult  te 
show  that  it  does  service  to  religioB,  nor  eaay, 
if  possible,  to  show  that  it  does  disservice. 

In  my  plan,  I  accordingly  admit  a  cooiew 
crated  space,  and  that  by  no  means  a  confined 
one-'-a  place  in  which  no  operation  that  doea 
not  minister  to  religion  shall  be  carried  on. 
All  I  contend  for  is,  that  it  is  not  neoea- 
sary  that  the  prisoners  should  themselvee 
be  situated  in  that  place — that  it  is  sufficient 
to  every  purpose,  if,  without  being  situated 
there,  they  see  and  hear  what  passes  there. 
The  place  where  the  minister  b  situated,  and 
where  the  more  considerable  part  of  the  au- 
ditory are  situated,  the  place  to  which  the 
eyes  and  the  thoughts  of  the  prisoners  are 
turned,  is  holy  ground. 

As  little  reason  do  I  see  why  the  same 
place  should  not  serve  them  for  being  pu- 
nished in.  Separate  apartments  for  this  pur- 
pose are  surely,  of  all  luxuries,  one  that  can 
best  be  spared.^ 

As  to  nursing,  whether,  upon  the  common 
plans  of  construction,  separate  rooms  for  that 
use  were  necessary,  is  not  strictly  to  the 
purpose  here.  The  bed-chambers  being  all 
single  ones;  I  do  not  immediately  apprehend 
what  advantage  the  patients  were  to  get  by 
being  removed  out  of  those  rooms  into  others, 
unless  it  were  that  of  having  fires  in  their 
rooms — a  benefit  which,  without  shifting  their 
quarters,  they  might  have  received  fiom  por- 
table stoves.  A  portable  stove  not  only  coats 
less  than  a  room,  but  is  sooner  made.  Were 
the  infirmary-rooms  at  any  time  to  be  filled* 
it  would  be  rather  an  awkward  circumstance 


X  At  Westminster  school,  two  brothers  once 
upon  a  time  were  caughtstnu^glingout  of  bounda. 
For  their  chastisement,  thdr  father,  a  chsiacter 
not  unknown  in  those  days,  caused  two  feralas  ce 
be  made  on  purpose.  The  scene  of  eadicalpiit*a 
tnmsgression  was  inscribed  upon  the  instrument 
of  his  punishment;  and  care  was  taken,  that  in 
the  correction  ofhim  whohad  strayed  toSt  John**, 
the  ferula-  should  not  be  emnloyed  which  was 
destined  to  wipe  out  the  guilt  diat  had  been 
contracted  in  Tothill-Fields.  I  remember  die 
boys,  the  father,  and  the  sticks.  The  mode  of 
chastisement  was,  it  must  be  confessed,  striking 
enough:  but  was  it  a  necessary  one  ?  As  neces- 
sary, at  least,  as  it  would  have  been  to  have  bidk 
rooms  to  punish  them  in.  And  of  the  two  cootri. 
vances,  buildine  a  room,  and  enrnving  a  couple 
of  words  upon  the  bead  of  a  stids.  which  is  the 
most  expensive  ? 


Digitized  by 


Google 


gscT.  XXIV.] 


BOONOMT  OP  CONSTRUCTION. 


119 


ibr  a  patient  in  a  haA  isTer  to  wait  for  at- 
tendance, tin  an  additional  infirmary  could 
be  built  and  in  readineaa  to  receive  mm.  At 
Moaer  and  Jackson's,  a  good  portable  stOTe 
may  be  bad  upon  the  purest  principle  for  3^ 
guineas,  ready  made ;  stoves  of  inferior  qua- 
lity, and  less  elaborate  contrivance,  probably 
at  a  still  diesper  rate. 

But  be  this  as  it  may  in  the  Penitentiary- 
town  designed  by  the  act,  in  a  Panopticon 
Penitentiary-house  nursing-rooms  on  pur- 
pose would  be  unnecessary  beyond  dispute. 
Rooms  better  adapted  to  that  use  than  every 
cell  is  of  itself^  or  even  so  well,  can  hardly 
be  shown  anywhere.  By  nursing-rooms  on 
purpose,  I  mean  rooms  which,  when  they  are 
not  put  to  this  use,  are  not  put  to  any  otbtr. 
For  as  to  particular  cells,  more  particularly 
well  suited  to  the  purpose  of  an  ti^iraiaiy  than 
other  cells,  such  have  already  been  pomted 
out,  and  under  that  very  name  ;*  but  tiie  con- 
venience they  would  afford  to  the  sick  is  no 
reason  why,  when  there  are  no  sick,  they 
should  remain  unoccu|ned.  Indeed  the  whole 
of  the  upper  story  of  cells  is  peculiarly  well 
adapted  to  this  use.  None  of  the  air  that 
has  visited  any  one  of  these  cells,  ever  visits 
an^  other  part  of  the  whole  building ;  and 
bemg  so  much  nearer  than  any  others  to  the 
roof,  they  can  receive  a  portable  stove  and 
its  chimney,  with  so  much  the  less  inconve- 
nience and  expense.! 

*  Section  «,  Dead^part. 

f  A  sepumte  infirmary  ibr  a  Panopticon  Peni- 
taidary-houae  ?  I  would  not  desire  such  a  thing 
eren  for  the  plague;  Guarded  by  proper  regula- 
tions, I  should  not  have  the  smallest  appreoen- 
sion  of  inhabiting  the  inspection-tower,  while 
the  ceBs  were  filled  by  patients  dying  of  that  dis- 
ease. How  much  less  would  there  be  to  fear, 
where  the  only  danger  is  a  possibility  of  iu  im- 
portation by  goods  or  passengers  on  account  of 
the  oountry  from  which  they  come !  A  Lazar- 
etto may  accordingly  be  added  to  the  number 
of  the  establishments  to  which  the  panopticon 
principle  might  be  applied,  under  some  varia- 
tioitt,  to  signal  advantage  On  casting  an  eye 
over  the  Table  of  ends  and  mean*  at  the  end  of 
thb  volume,  the  readerwiil  easy  distbiguish  such 
•f  the  latter  as  are  applicable  to  this  purpose :  he 
inll  also  distinguish  with  equal  facility  such  of 
the  expedients  as.  being  adapted  to  opposite  pur- 
poses  would  require  to  be  discarded  or  changed. 
As  to  comfort,  amusement,  luxury  in  all  its 
shraes,  it  is  sufficient  to  hint  that  there  is  nothing 
of  mat  sort  that  need  be  excluded  fhmi  such  an 
hotel,  any  nxMV  than  from  any  other.  But  every. 
fdmg  of  luxury  apart,  what  would  not  Howard 
have  given  fbra  cell  in  a  Panopticon  Penitentiary 
house  as  here  described,  instead  of  the  apartment 
in  the  Venetian  Lasaret,  the  stench  of  which  had 
as  neariy  cost  him  his  life  ?« 

I  mast  not  dwell  in  this  place  on  a  subject  of 
ao  confined  a  nature,  and  so  foreign  to  the  pre- 
sent purpose.  I  will  only  just  add,  that  the  plan 
ofwanmng,  aa  here  described,  would  afford  a  me- 

•  Howard  on  Laxarettes,  p.  11. 


All  these  dififortnt  sets  of  apartmenta  the 
Penitentiary  act  snppoaea — all  but  one,  the 
dining-rooms,  it  expreasly  orders.^  I  see  no 
mention  in  it  of  powdering-rooms.| 

On  the  common  penitentiary  plans,  each 
prisoner  must  at  any  rate  have  a  sleeping- 
room  to  himself.  Why?  Because,  being  un- 
der no  sort  of  inspection  or  controul  during 
the  hours  allotted  for  sleep,  which  under  the 
common  management  occupy  the  greatest 
part  of  the  twentv-four,  even  two,  much  more 
any  greater  number,  might  prompt  and  assist 
one  another  in  plotting  to  escape.  But  the 
rooms  they  sleep  in  might  at  some  times  be 
too  cold  for  working  in,  or  they  would  not 
hold  the  machines  fdiich  it  is  thought  advis- 
able to  employ — or  their  work  requires  that 
thev  should  be  under  the  eye  of  an  inspector, 
which  they  cannot  be  in  these  rooms :  there- 
fore there  are  to  be  other  rooms  for  work- 
ing in. 

Have  anv  notions  about  health  and  airiness 
contributed  to  this  opinion  about  the  neces- 
sity of  different  rooms  for  the  different  parts 
of  the  twenty-four  hours?  I  am  not  certain, 
though  something  to  this  effect  I  think  I  have 
observed  in  the  publications  of  Mr.  Howard. 
But  even  under  the  common  Penitentiary 
discipline,  I  should  not  think  any  such  mul- 
tiplication necessary,  mudi  less  under  the  plan 
ofmanagement  here  proposed.  To  how  many 
hundred  thousands  of  his  Majesty's  honest 
subjects  is  such  luxury  unlmownl  Even 
among  persons  somewhat  above  the  level  of 
the  lowest  class,  what  is  more  common  than 
to  have  but  one  room,  not  only  for  one  per- 
son, but  for  a  whole  fiunily — man,  wife,  and 
children  ?  and  not  only  working,  and  sleeping. 


thod  peculiarly  advantageous  of  airing  the  cotton 
wool,  which  18  the  great  and  dangerous  artide 
in  the  Levant  trade.  Laying  the  cotton  in  light 
strata  upon  numerous  and  shallow  stages,  in 
sheltered  warehouses,  occupying  the  grouml-floor 
of  the  cedular  part  of  the  buildii^,  it  might 
easfly  be  so  ordered,  by  flues  or  pipes  leading 
firom  the  back  part  of  those  stages  to  the  stoves 
in  the  inspection-tower,  that  not  a  particle  of  dr 
should  visit  the  fire  in  the  stoves,  that  had  not 
made  its  way  through  the  cotton  on  the  stages. 
The  ventilation,  besides  being  so  much  more 
perfect,  not  depending,  as  itmust  otherwise,  upon 
the  uncertainties  of  the  weather,  the  continuance 
of  this  irksome  and  expensiTe  probation  mightbe 
so  much  the  shorter. 

$  Not  exactly  so.  Meals,  for  aught  I  see, 
might  be  made  in  the  working-rooms:  th^ 
cannot,  however,  in  the  sleeping-rooms.  —  §  SK. 
I  am  not  certain  whether  Mr.  Blackbume  put 
dininff. rooms  in  his  pkns:  I  think  I  have  heard 
he  did.  Two  chapels  I  know  be  had  put  in  for 
the  National  Penitentiary-house — one  for  each 
sex— but  struck  out  one  of  them  upon  its  bdng 
suggested  to  him  that  it  was  possible  for  the  two 
sexes  to  be  in  the  same  place  at  different  times. 

II  I  was  once  much  pressed  to  put  a  tennis- 
co'irt  in  my  plan;  for  felons  have  not  less  need 
of  exercise  than  honest  men.  Powdering-rooms 
are  more  common,  and  would  be  less  expensive. 
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and  eating,  but  cooking  to  be  performed  in 
it?  Among  the  Irish  cottars,  as  we  learn  from 
Mr.  Arthur  Young,  that  is,  among  the  bulk 
of  the  Irish  people,  one  room  is  the  only 
receptacle  for  man,  wife,  children,  dog,  and 
swine.  Has  that  one  room  so  much  as  a 
single  window  in  it,  much  less  opposite  win- 
dows, or  any  aperture  but  the  door  ?  In  towns 
where  one  room  forms  the  sole  dwelling-place 
of  a  whole  family,  has  not  that  room  closed 
windows  in  it?  Is  there  any  commanding 
power  to  enforce  the  opening  of  any  of  those 
windows?  does  not  the  aversion  to  cold  for- 
bid  it?  Are  they  so  much  as  capable  of  being 
opened,  if  at  all,  for  more  than  half  their 
length,  and  that  the  lower  half?* 

Let  me  not  be  mistaken.  Far  be  it  from 
me  to  propose  the  manner  in  which  the  com- 
mon people  live  through  ignorance,  as  a  pro- 
per model  to  be  pursued  by  those  who  have 
the  good  fortune  to  be  possessed  of  more 
intelligence ; — far  be  it  from  me  to  insinuate 
that  a  bad  r^^en  ought  to  be  prescribed, 
only  because  it  is  practued ; — all  I  mean  is, 
that  the  degree  of  airiness  most  frequent 
in  the  dwellings  of  the  greater  part  of  the 
people  is  inferior,  and  much  inferior,  to  that 
which  might  be  obtained  without  multiplica- 
tion of  rooms,  even  according  to  the  hitherto 
received  mode  of  construction  for  peniten- 
tiary-houses, and  according  to  the  mode  of 
management  hitherto  pursued  in  them.  In 
prisons  even  so  managed,  the  inhabitants 
would  not,  b  this  respect,  be  worse  off,  but 
much  better  off,  than  the  common  run  of  men 
at  liberty.  Tet  even  in  this  respect,  how  in- 
ferior are  some  of  the  most  approved  plans  of 
construction,  in  comparison  o£  the  one  now 
proposed !  f  There,  when  you  shut  out  rain 
or  snow,  you  shut  out  air :  here,  raui  or  not 
rain,  windoMrs  open  or  not  open,  you  have 
fresh  air  in  plenty — in  much  greater  plenty 
than  is  usual  in  a  palace. 

2.  Of  such  part  of  the  saving  as  results 
from  the  substituting  a  steady  plan  of  miti- 
gated seclusion  in  small  apartments,  to  an 
alternation  of  solitude  and  promiscuous  in- 
tercourse, nothing  &rtherneed  be  said  here: 
it  has  been  fully  vindicated  in  a  preceding 
section. 

3.  Of  the  waste  of  room  observable  in  the 
common  plans,  a  great  part  is  to  be  placed  to 
the  account  of  height.  Not  mors  than  eleven 
feet,  but  not  less  than  nina,  is  the  height 


•  Were  ventilation  the  object,  the  upper  sash 
would  be  the  one  to  open  in  preference,  especially 
where  the  highest  part  or  the  lower  one  is  not 
above  the  level  of  the  organs  of  respiration. 
Were  it  not  for  accidental  gusts,  so  much  of  the 
air  as  is  above  the  aperture  might  remain  for  ever 
unchanged.  It  may  perhaps  have  b(xn  partly  on 
this  consideration,  that  in  Mr.  Howard**  and  the 
Wymondham  plans,  the  holes  serving  for  win- 
dows are  placed  so  high. 

f  Supra,  p.  96. 


prescribed  by  the  Penitentiary  act  t  The  Wy- 
mondham -  house  takes  the  medium  between 
these  two  extremes.  |  Waste  it  may  well  be 
called.  I  suspected  as  much  at  the  time  of 
writing  the  letters :  I  speak  now  with  deci- 
sion, and  upon  the  dearest  views.  In  respect 
of  health,  height  of  ceiling  is  no  otherwise 
of  use,  than  as  a  sort  of  sucoedaneum  to,  or 
means  of^  ventilation.  In  either  view,  it  is 
beside  the  purpose :  as  a  succedaneum,  ina- 
dequate ;  as  a  means,  unnecessary.  If  your 
air,  indeed,  is  never  to  be  changed,  the  more 
you  have  of  it,  the  longer  you  may  breathe 
it  before  you  are  poisoned :  this  is  all  you  get 
by  height  of  ceiling.  But  so  long  as  it  is  on* 
dergoing  an  incessant  change,  what  signifies 
what  height  you  have?  Take  a  Ptoopticon 
penitentiary-house  on  one  hand,  and  St.  Paul'a 
employed  as  a  penitentiary-cell,  on  the  oth^ : 
let  the  Panopticon,  aired  as  here  proposed 
to  be  aired,  and  warmed  as  here  proposed  to 
be  warmed,  contain  4  or  500  prisoners ;  let 
St.  Paul's,  hermetically  dosed,  have  but  a 
single  nuui  in  it ;  the  Panopticon  would  con- 
tinue a  healthy  building  as  long  as  it  was  a 
building ;  in  St.  Paul's,  the  man  would  die  at 
the  end  of  a  known  time,  as  sure  as  he  was 
put  there.§ 

In  this  one  article  we  may  see  almost  aluJf 
added  to  the  expense  in  waste.  Ten  feet  from 
floor  to  ceiling,  when  less  than  seven  feet 
would  serve  !  —  when  less  than  seven  feet 
does  serve,  and  serves  to  admiration !  I  am 
almost  ashamed  of  the  eight  feet  I  ask :  it  is 
for  the  mere  look's  sake  that  I  ask  it.  The  ex- 
periment has  been  tried :  the  result  is  known, 
though  not  so  well  known  as  it  ought  to  be. 
Have  the  hulks  ten  feet  of  height  ?  —  have 
they  eight  feet  ?-^ave  they  seven?  I  look  at 
Mr.  Omipbell's  hulks,  and  to  my  utter  asto- 
nishment I  see  that  nobody  dies  there.  In 
these  receptacles  of  crowded  wretchedness, 
deaths  should  naturallv  be  more  copious  than 
elsewhere.    Instead  of  that,  they  are  beyond 

$  Sect.  33.  II  Supra,  p.  9«. 

§  In  the  Lietter  on  Hospitals  the  reader  may 
recollect  what  is  said  in  commendation  of  an 
idea  of  Dr.  Marat's  with  respect  to  ventilation, 
and  the  form  of  construction  proposed  by  him 
in  consequence.  What  he  says  is  very  just,  as 
fitr  as  it  goes :  but  the  truth  is,  that  so  long  as 
proper  air-holes  are  made,  and  proper  means 
employed  for  determining  the  air  to  pass  through 
them,  there  is  no  form  but  may  be  nude  as  ven- 
tilative,  and  by  that  means  as  healthv  as  lusi '  At 
that  time  I  had  never  experienced  the  heartfelt 
satisfaction  I  have  since  enjoyed,  of  visiting  a 
London  hospital  I  had  not  then  seen  either 
St  Thomas's  or  Ouv's.  I  had  no  idea  of  the 
simple  yet  multii^ed  contrivances  for  ensuring 
an  unremitted  yet  imperc«)tible  change  of  air, 
nor  the  exquisite  purity  and  salubrity  that  is  the 
result  of  them.  If  I  had,  I  should  little  have 
thought  of  siding  Englishmen  to  France,  or 
any  other  country,  for  hospital  practice  or  theo- 
ries of  ventilation. 
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comparison  lets  lo.  I  speak  from  the  reports. 
I  know  not  the  exact  proportion ;  my  searches 
and  computations  are  not  yet  complete;  but 
as  to  so  much  I  am  certain.  I  speak  of  the 
ordinary  rate.  Now  and  then,  indeed,  there 
comes  a  sad  mortality  —  Why?  —  because 
where  pestilence  has  been  imported,  hulks 
neither  do  nor  can  afford  the  means  of  stop- 
ping it.  But,  bating  pestUences,  men  are 
immortal  there.  Among  200,  300,  quarter 
alter  quarter,  I  look  for  deaths,  and  I  find 
none — Why  ?  — because  Mr.  Campbell  is  in- 
telligent and  careful,  Pftndora's  cordials  un- 
known there,  and  high  ceilings  of  no  use. 

This  experiment  is  new  matter :  it  is  no 
fiiult  of  the  legislators,  of  whom  I  speak,  not 
to  have  made  use  of  it.  In  their  time  it  did 
not  exist :  how  should  it  ?  It  was  this  very 
statute  of  theirs  that  produced  it.  While  they 
were  building  their  penitentiary-castle  with 
one  hand,  they  little  thought  how  with  the 
other  they  were  cutting  the  ground  from  un- 
der it.  The  information  does  exist  now :  the 
halt  will  be  not  theirs,  but  that  of  their  suc- 
cessors, if,  like  the  Wandsworth  purchase, 
the  knowledge  thus  acquired  lies  in  waste. 

Mention  not  the  mortalities :  it  is  impos- 
sible they  can  have  had  the  low  ceilings  for 
their  cause.  The  mortalities  have  been  rare : 


for  these  three  or  four  years  none;  from  that 
period  immortality  begins.  Have  the  ceilings 
been  higher  since  that  time  ?  Had  Captain 
Cook  ten  feet,  eight  feet,  seven  feet  between 
decks?  —  Captain  Cook,  under  whom,  in  a 
voyage  that  embraced  all  the  climates  of  the 
globe,  out  of  80  men  not  a  single  one  died 
in  a  space  of  between  four  and  five  years  ?* 
Out  of  112,  in  the  same  time,  but  five,  nor 
of  those  more  than  two  in  whom  the  seeds 
of  death  bad  not  been  sown  before  their  em- 
barkation? 

What  was  your  National  Penitentiary'houBe 
to  have  cost  f  £l20,000.-^Howmatufwa8  it 
to  have  holdenf  960 What  did  your  Liver- 
pool Jail  cost  f  About  £28,000. — How  many 
will  that  hold?  270.  -^What !  make  the  nation 
pay  £120 /or  what  you  have  done  for  £100  ^ 
How  comes  that  about  f — How  f  Why,  from 
tite  Act :  the  Act  will  have  high  ceUings  — 
how  could  I  lower  them  f  —  the  Act  will  have 
spacious  rooms  —  how  could  I  narrow  them  9 
The  king  was  to  pay  for  every  thing  :  every 
thing  was  accordingbf  to  be  upon  a  royal  scale. 
At  Liverpool  it  was  otherwise  :  those  who  or- 
dered were  to  pay Such  was  the  purport  of 

a  conversation  I  had  with  Mr.  Blackbume. 


*  Four  years,  two  months,  and  22  days.    See 
Cook's  Second  Voyage,  Introduction. 
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This  surely  is  no  place  for  an3rthing  like  a 
complete  and  regular  system  of  prison-ma- 
nagement. Such  an  enterprise  would  have 
been  above  my  strength.  It  .would  have  re- 
quired opportunities  which  I  have  not  pos- 
sessed, and  time  more  than  at  present  can  be 
spared. 

A  work  of  this  kind  is,  however,  still  to 
execute.  Mr.  Howard's  publications  present 
no  such  work.  They  afford  a  rich  fund  of 
materials ;  but  a  quarry  is  not  a  house.  No 
leading  principles — no  order — no  connexion. 
Rules,  or  hints  for  rules,  in  places  which, 
unless  by  reading  the  book  through  again, 
you  can  never  find  a  second  time;  recommen- 
dations, of  which  the  reason  is  not  very  ap- 
parent, and  for  which  no  reason  is  given ; 
some  perhaps  for  which  no  suflkdent  reason, 
if  any,  could  be  given.  My  venerable  friend 
was  much  better  employed  than  in  arrangbg 
words  and  sentences.  Instead  of  doing  what 
so  many  could  do  if  they  would,  what  he  did 
for  the  service  of  mankind,  was  what  scarce 


any  man  could  have  done,  and  no  man  would 
do  but  himself.  In  the  scale  of  moral  desert, 
the  labours  of  the  legislator  and  the  Mrriter 
are  as  fiu*  below  his,  as  earth  is  below  heaven. 
His  was  the  trulv  christian  choice ;  the  lot, 
in  which  is  to  be  round  the  least  of  that  which 
selfish  nature  covets,  and  the  most  of  what 
it  shrinks  from.  His  kingdom  was  of  a  bet- 
ter world ;  he  died  a  martyr,  after  living  an 
apostle. 

To  please  everybody,  is  acknowledged  to 
be  in  no  instance  a  very  easy  task.  There 
are  perhaps  few  instances  in  which  it  is  less 
so  than  this  of  penitentiary  discipline.  There 
are  few  subjects  on  whicli  opinion  is  more 
under  the  sway  of  powers  that  are  out  of 
the  reach  of  reason.  Different  tempers  pre- 
scribe different  measures  of  severity  and  in- 
dulgence. Some  forget  that  a  convict  in 
prison  is  a  sensitive  being;  others,  that  he 
is  put  there  for  punishment.  Some  grudge 
him  every  gleam  of  comfort  or  alleviation  of 
misery  of  which  his  situation  is  susceptible : 
to  others,  every  little  privation,  every  little 
unpleasant  feeling,  every  unaccustomed  cir- 
cumstance, every  necessary  point  of  ooerdve 
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discipline,  pretenti  matter  for  a  charge  of  in- 
liumaniiy. 

In  the  midst  of  these  discordant  sentiments, 
this  promiscuons  conflict,  in  which  judgment 
and  regulation  are  so  apt  to  he  led  astray, 
sometimes  by  the  negligence  of  insensiWlity, 
sometimes  by  the  cruel  anxiety  of  cowardice, 
sometimes  by  the  excess  of  tenderness,  and 
now  and  then  perhaps  by  the  affectation  of 
it,  a  few  leading  positions,  if  by  good  fortune 
any  such  should  be  to  be  found,  to  which 
men  of  no  description  whatever,  be  their  de- 
gree of  judgment  or  cast  of  temper  what  it 
may,  shall  find  it  easy  to  refuse  their  assent, 
will  not  be  without  their  use :  unfortunately, 
the  application  of  those  principles  will  still 
leave  but  too  wide  a  field  for  uncertainty  and 
variance.  But  even  in  case  of  variance  it  will 
be  something  to  have  placed  the  question 
upon  dear  ground,  and  to  have  rendered  it 
manifest  to  every  eye  on  what  point  it  turns, 
whether  the  disagreement  is  an  irremediable 
one,  or  whether  any  means  of  putting  an  end 
to  it  may  be  hoped  for  from  fiirther  investi- 
gation. 

But,  in  the  first  place,  a  summary  view  of 
the  objects  or  ends  proper  to  be  kept  in  view 
in  the  planning  of  such  a  system  may  not  be 
without  its  use.  They  may  be  thus  distin- 
guished and  arranged :  — 

1.  Example^  or  the  preventing  others  by 
the  terror  of  the  example  fi-om  the  commis- 
sion of  similar  offences.  This  is  the  main  end 
of  all  punishment,  and  consequently  of  the 
particular  mode  here  in  question. 

2.  Good  behaviour  of  the  prisoners  during 
their  subjection  to  this  punishment ;  in  other 
words,  prevention  of  prison  offences  on  the 
part  of  prisoners. 

3.  Preservation  of  decenof^  or  prevention 
of  such  practices  in  particular  as  would  be 
offences  against  decency. 

4.  Prevention  of  undue  hardships ;  whether 
the  result  c^  design  or  negligence. 

5.  Preservation  of  health,  and  the  degree 
of  deanliness  necessary  to  that  end. 

6.  Security  against  fire. 

7.  Safe  custody,  or  the  prevention  of  es- 
capes, which,  as  fiair  as  they  obtain,  frustrate 
the  attainment  of  all  the  preceding  ends. 

8.  Provision  for  future  subsistence ;  L  e.  for 
the  subsistence  of  the  prisoners  after  the  term 
of  their  punishment  is  expired. 

9.  Provisionfor  their  future  good  behaviour, 
or  prevention  of  future  offences,  on  the  part 
of  those  for  whose  former  offences  this  punish- 
ment is  contrived.  This  is  one  of  the  objects 
that  come  under  the  head  of  reformation, 

10.  Provision  for  religious  instruction ; — a 
second  article  belonging  to  the  head  of  refor^ 
mation, 

1 1 .  Provisionfor  intellectual  instruction  and 
improvewtent  in  general ; — a  third  article  be- 
longing to  the  head  of  reformation. 


12.  Provisionfor  eontfort ;  i.  e.  for  the  aU 
lowanoe  of  such  present  comforts  as  are  not 
incompatible  with  the  attainment  of  the  above 
ends. 

13.  Observance  ofecomomg;  or  provision 
for  reducing  to  its  lowest  terms  the  expense 
hazarded  for  the  attainment  of  the  above  ends. 

14.  Maintenance  of  subordination  ;  i.  e.  on 
the  part  of  the  under  ofl^rs  and  servants,  aa 
towards  the  manager  in  chief — a  pcunt  on  the 
accomplishment  of  which  depends  the  attain- 
ment of  the  several  preceding  ends.  No  one 
of  these  objects  but  was  kept  m  view  through- 
out the  contrivance  of  the  building;  none  of 
them  that  ought  to  be  lost  sight  of  in  the 
contrivance  of  the  plan  of  roanagemait.  The 
management  was  indeed  the  end :  the  con- 
struction of  the  building  but  one  amongst  n 
variety  of  means,  though  that  the  principal 
one. 

I  may  perhaps  subjoin  in  the  way  of  reca- 
pitulation, a  general  table  of  ends  and  means  . 
a  tabular  view  of  the  several  expedients  em- 
ployed or  suggested  for  the  attainment  of 
the  above  ends. 

In  the  meantime,  this  summary  enumera- 
tion of  the  ends  themselves  may  serve  to  direct 
our  attention,  and  afford  us  some  guidance  in 
judging  of  the  proposed  expedients  as  they 
present  themselves ;  and  incidentally  of  the 
regulations  and  expedients  that  have  been 
established  or  recommended  by  others,  either 
with  a  view  to  the  same  ends,  or  at  least 
with  relation  to  the  same  subject. 

From  the  different  courses  taken  in  the 
pursuit  of  these  several  ends,  or  some  of 
them,  errors  have  been  adopted,  by  whidi 
the  lot  of  the  persons  devoted  to  this  punish- 
ment has  been  affected  in  opposite  ways:  the 
treatment  leanbg,  in  some  instances,  too  fitf 
on  the  side  of  severity  ;  in  others,  too  fiu*  on 
the  side  of  lenity  and  indulgence.  It  is  for 
the  correction  and  prevention  of  such  errors, 
that  the  three  following  rules  are  proposed, 
to  serve  as  guides  in  the  pursuit  of  the  above 
enumerated  ends.  These  are  the  leading 
positions  above  alluded  to.  Should  their 
propriety  be  admitted,  there  is  not  a  sin^ 
comer  of  the  management  in  which  their  uti- 
lity will  not  be  recognised. 

1 .  Rule  of  Lenity. — The  ordinary  condition 
of  a  convict  doomed  to  forced  labour  for  a 
length  of  time,  ought  not  to  be  attended  with 
bodily  sufferance,  or  prejudidal,  or  dangeroua 
to  health  or  life.* 

2.  Rule  of  Severity,  —  Saving  the  regard 
due  to  life,  health,  and  bodily  ease,  the  or- 
dinary condition  of  a  convict  doomed  to  a 
punishment  which  few  or  none  but  indivi- 


*  The  qualification  applied  by  the  epitliet 
ordinary,  and  the  words  length  cftime,  seoned 
necessary  to  make  room  for  an  exception  in 
fkvour  of  temporary  punishment  for  pnaon  of- 
fences, at  the  expense  of  bodily  casei 
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dlMb  of  tlM  poorest  dsM  are  apt  to  incur, 
oitglit  not  to  be  made  more  eligible  than  that 
of  the  poorest  class  of  subjects  in  a  state  of 
innocence  and  liberty. 

3.  Rule  of  Economy.  —  Saving  the  regard 
doe  to  Kle,  health,  bodfly  ease,  proper  in- 
stnictton,  and  future  provision,  economy 
ought,  in  every  point  of  management,  to  be 
the  prevalent  consideration.  No  public  ex- 
pense ought  to  be  incurred,  or  profit  or  saving 
rejected,  for  the  sake  eiUier  of  punishment 
or  of  indulg^ce. 

Propositions  of  such  latitude  may  be  thought 
to  require  a  few  words  of  explanation :  — 
propositions  of  such  importance  may  require 
something  to  be  said  in  the  way  of  justifica- 
tion. The  precaution  is  not  superfluous.  The 
reader  who  feels  himself  interested  in  the 
subject  would  do  well  to  scrutinize  them.  It 
ia  but  fidr  he  should  have  this  warning ;  for 
if  these  are  really  fit  to  compose  a  test,  no 
plan  of  management  has  yet  been  either  pur- 
sued or  proposed,  that  will  abide  it. 

Injuries  to  health  and  bodily  ease  are  apt 
to  resuH  principally  from  either  that  part  of 
the  management  which  concerns  wutintenance, 
or  that  wUcfa  concerns  emplotfment.  The  sup- 
ply for  maintenance  may  be  defective  in  quan- 
tity, or  improper  in  quality :  the  labour  exacted 
in  the  course  of  the  employment  may  be  im- 
proper in  quality,  or  excessive  in  quantity. 

What  must  not  be  forgotten  is,  that  in  a 
■tate  of  confinement,  all  hardships  which  the 
DMuiageroent  does  not  preserve  a  man  from, 
H  inflicts  on  him. 

The  articles  of  supply  necessary  to  pre- 
serve a  man  from  death,  ill  health,  or  bodily 
sufferance,  seem  to  be  what  are  commonly 
manthy  the  neceuaries  of  life.  The  supplies 
of  this  land  with  which,  acceding  to  the  rule 
of  lenity,  every  such  prisoner  ou^t  to  be  fur- 
nished, and  that  in  the  quantity  requisite  to 
obviate  those  ill  consequences,  may  be  in- 
cluded under  the  foUowing  heads :  — 

1.  Food,  and  that  in  as  great  a  quantity  as 
be  desires. 

2.  Clothing  at  all  times  in  sufficient  quality 
and  quantity  to  keep  him  from  suffering  by 
cold,  with  dumge  sufficient  for  the  purposes 
ot  cleanliness. 

3.  DuriAg  the  cold  season,  firing  or  warmed 
air  sufficient  to  mitigate  the  severity  of  the 
weather. 

4.  In  case  of  sidcness,  proper  medicine, 
diet,  and  medical  attendance. 

5.  In  the  way  of  precaution  against  sick- 
ness, the  means  of  cleanliness  in  such  nature 
and  proportion  as  shall  be  sufficient  to  afford 
a  complete  security  against  all  danger  on  that 
score. 

The  reasons  against  inflicting  hardships 
aflfectiiig  the  health,  and  such  privations  as 
are  att^ided  with  long-continued  bodily  suf- 
ferance, are  — 


1.  That  being' unoonspicuDus,  they  contri- 
bute nothing  to  the  main  end  of  punishment, 
which  is  example. 

2.  That  being  protracted,  or  liable  to  be 
protracted,  through  the  whole  of  a  long  and 
mdefinite  period,  filling  the  whole  measure 
of  ft  with  unremitted  misery,  they  are  inor- 
dinately severe ;  and  that  not  only  in  com- 
parison with  the  demand  for  punishment,  but 
in  comparison  with  other  punishments  whidi 
are  looked  upon  as  being,  and  are  intended 
to  be,  of  a  superior  degree. 

3.  That  they  are  liable  to  affect  and  shorten 
life,  amounting  thereby  to  capital  punishment 
in  effect,  though  without  the  name. 

Punishments  operating  in  abridgment  of 
life,  through  the  medium  of  their  pr^udidal 
influence  with  regard  to  health,  are  improper, 
whether  intended  or  not  on  the  part  of  the 
legislator.  In  the  latter  case,  the  executiva 
officer  who  subjects  a  man  to  such  a  feta 
without  an  express  warrant  firom  the  judge, 
or  the  judge  who  does  so  without  an  express 
authority  finom  the  legislator,  appoints  death 
where  the  legislator  has  appointed  no  such 
punishment,  and  incurs  the  guilt  of  unjusti- 
fiable homicide,  to  say  no  worse  of  it. 

If  intended  on  the  part  of  the  legislature, 
they  are  hable  to  the  following  objections :— 

1 .  They  are  severe  to  excess,  and  that  to 
a  degree  beyond  intention  as  well  as  propor- 
tion. Styled  less  than  capital,  they  are  in 
fiict  capital,  and  much  more ;  the  result  of 
them  being  not  simple  and  speedy  death,  as 
in  the  instances  where  death  is  appointed 
under  that  name,  but  deaUi  accompanied  and 
preceded  by  lingering  torture. 

2.  They  are  unequal ;  causing  men  to  suf- 
fer, not  in  proportion  to  the  enormity  of  their 
offences,  either  real  or  supposed,  but  in  pro- 
portion to  a  circumstance  entirely  foreign  to 
that  consideration ;  viz.  their  greater  or  less 
capacity  of  enduring  the  hardships  without 
being  subjected  to  the  fetal  omsequence. 

Food  is  the  grand  article.  It  is  the  great 
hinge  on  which  the  economy  of  supply  turns. 
It  is  the  great  rock  on  which  frugality  and 
humanity  are  apt  to  split.  Food  ought  not 
to  be  limited  in  quantity,  for  this  reason : — 
Draw  the  line  where  you  will,  if  you  draw 
it  to  any  purpose,  the  punishment  becomes 
unequaL  Unequal  punishment  is  either  de 
fective  or  excessive :  it  may  be  in  both  cases 
at  once ;  but  in  one  or  the  other  it  cannot 
but  be.  In  the  present  instance,  the  a(A» 
result  of  the  inequality  is  excess ;  so  many  aa 
the  allowance  feils  to  satisfy,  so  many  are 
subjected  to  an  additional  burthen  of  punish- 
ment foreign  to  the  design.  Draw  the  lino 
where  yon  will,  you  can  never  draw  it  right  • 
useless  or  improper  is  the  only  alternative : 
it  is  only  in  proportion  as  humanity  loses,  that 
frugality  can  gain  by  tt.  Pinch  many,  and 
those  hard,  your  line  is  proportionably.  un- 
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equal  and  unjuai :  pindi  few,  and  those  but 
slightly,  what  you  save  is  but  little,  and  you 
serve  Mammon  for  small  wages.  The  inequa- 
lity is  all  sheer  injustice ;  it  has  no  respect 
at  all  to  conduct:  the  punishment  propor- 
tions itself,  not  to  the  degree  of  a  man's  de- 
linquency, but  to  the  keenness  of  his  appetite. 
It  is  not  the  injustice  of  a  day,  nor  of  a  week, 
but  of  whole  years ;  and  the  weight  of  it 
rather  accumulates  than  diminishes  by  time. 
As  the  quantity  of  food  desired  by  a  man, 
living  in  other  respects  in  the  same  manner, 
is  pretty  much  the  same,  if  the  measure  ftUs 
considerably  short  of  any  man*s  desires  any 
one  day,  so  will  it  every  other :  as  his  hun- 
ger woidd  not  cease  even  at  the  conclusion 
of  his  meal,  much  less  will  it  during  any  part 
of  the  interval  betwixt  meal  and  meal :  the 
consequence  is,  that  the  whole  measure  of 
his  existence  is  filled  up  with  a  state  of  un- 
remitted, not  to  say  increasing  sufferance. 

I  have  distinguished  this  mode  of  pro- 
ducing sufferance  from  an  injury  to  health, 
merely  not  to  strain  words :  but  the  difference 
is  but  in  words.  If  a  man  experience  a  con- 
stant gnamng  of  the  stomach,  what  difference 
is  it  to  him  whether  it  comes  from  improper 
food,  or  from  want  of  food  ?  If  a  constant 
shivering,  what  matters  it  whether  from  an 
ague,  or  from  want  of  fire  ? 

By  this  violation  of  the  law  of  lenity,  true 
economy  does  not  gain  near  so  much  as  at 
first  sight  might  appear.  That  a  man  who 
is  ill  fed  will  not  work  so  well  as  a  man  who 
IS  well  fed,  is  allowed  by  everybody.  But 
the  great  cause  that  prevents  economy  from 
gaining  by  this  penury  is,  that  what  is  grasped 
with  one  hand  is  squandered  with  the  otiier. 
Those  who  limit  the  quantity  of  food,  neither 
confine  the  quality  to  the  least  palatable,  which 
is  in  a  double  pcnnt  of  view  the  cheapest  sort, 
nor  avoid  variety  and  change.  Provocations 
are  thus  administered,  while  satisfiiction  is 
denied ;  and  what  is  saved  by  pinching  the 
stomach  is  thrown  away  in  tickUng  the  ^Slate, 
Make  it  a  rule  to  frimish  nothing  but  of  tiie 
very  cheapest  sort,  and  if  there  should  be  two 
sorts  equally  cheap,  to  confine  the  men  to 
one,  you  need  not  fear  their  eating  too  much. 
£very  man  will  be  satisfied :  no  man  will  be 
feasted,  no  man  will  be  starved. 

This  abundance  will  be  no  violation  of  the 
rule  of  severity.  The  lot  of  delinquents  will 
not  be  raised  above  that  of  the  innocent  at 
large,  except  in  as  far  as  the  latter  is  sunk 
below  the  ordinary  level  by  accidental  im- 
prudence  or  misfortune.  Ail  men  in  a  state 
of  innocence  and  liberty  do  not  in  feet  enjoy 
a  friU  supply  of  necessaries.  True :  but  there 
are  none  but  what  might,  if  they  would  dis- 
pense with  luxuries.  The  deficiencies  pro- 
duced by  accidental  misfortune  are  supplied 
by  public  bounty ;  and,  bating  such  accidents, 
the  wages  of  labour,  at  the  lowest  rate  known 


in  the  three  kingdoms,  are  sudi  as  will  leave 
nothing  to  desire  on  ibe  head  of  real  neces- 
saries.* To  the  extent  of  their  means,  the 
poorest  enjoy,  at  any  rate,  tiie  liber^  of 
choosing. 

This  economy  wiL  be  no  violation  of  the 
rule  of  lenity :  though  superfluous  gratifica- 
tions be  so  fer  denied,  no  bodily  sufferance  b 
produced.  The  privation  is  not  carried  be- 
yond the  bounds  which  the  rule  of  severity 
prescribes.  While  so  many  honest  men  friU 
of  being  satisfied  in  quantity,  why  should 
criminals  be  indulged  in  quality  ?t 

Nor  does  the  rule  of  severity  exclude  a 
certain  measure  even  of  super-necessary  gra- 
tification. The  rule  of  economy,  as  we  shall 
see,  not  only  admits  but  necessitates  the  call- 
ing in  the  principle  of  reward ;  and  reward 
might  lose  its  animating  quality,  if  it  were 
debarred  firom  showing  itself  in  a  shape  so 
inviting  to  vulgar  eyes.  Nor,  when  all  the 
luxury  that  economy  can  stand  in  need  of  is 
thus  admitted,  need  there  be  any  apprehen- 
sion lest  the  rule  of  severity  should  be  vio- 
lated by  the  admission,  and  the  lot  of  la- 
bouring prisoners  be  rendered  too  desirable. 
The  irksomeness  of  the  situation  strikes 
every  eye :  the  alleviations  to  it  steal  in  un- 
observed. 

Punishments  affecting  health,  or  life,  by 
imposing  on  men  the  obligation  of  exerdsing 
any  employment  injurious  in  that  way,  are 
productive  of  the  collateral  inconvenience  <^ 
imposing  hardship  on  innocent  men,  by  hold- 
ing up  the  occupation  they  follow  in  an  igno- 


*  See  this  abundantly  proved  by  Dr.  A.  Smito 
hi  the  Wealth  of  Nations. 

+  The  privation,  there  is  reason  to  think,  is 
much  more  apparent  than  real  At  the  utmost, 
it  can  amount  to  no  more  than  the  loss  of  such 
part  of  the  gratification  as  depends  on  relidi :  that 
which  depends  upon  appetite  remains  untouched, 
being  inseparable  from  the  satisfaction  of  the 
demands  or  nature.  This  latter  part  is  perhaps 
the  more  considerable ;  nor  is  the  loss  incurred 
on  the  other  score  sustained  without  an  indemni. 
fication.  In  the  mirsuit  of  that  part  of  the  gra. 
tification  which  depends  on  relish,  a  great  pan 
of  that  which  depends  on  appetite  is  nabittialiv 
given  up.  Eating  oftener,  or  more  than  they  need« 
men  eat  with  so  much  the  less  appetite.  The 
poor  give  up  one  part  of  the  gratification,  the  ridi 
another.  Whether  the  poor  sustain  any  habitual 
loss,  even  in  point  of  relish,  is,  after  all,  not  aluK 
gether  dear.  The  loss  of  the  enjoyment  of  oc- 
casional  feasdn?,  is  perhaps  the  only  real  Ion 
sustained.  In  this,  too,  the  poor  are  but  upon  a 
par  with  the  richest  class  of  alL  Food  affords  a 
teast  to  those  only  to  whom  it  is  rare ;  those  who 
appear  to  feast  always,  never  feast  at  all.  Con- 
finement  to  the  least  palatable  kind  of  food,  so 
far,  then,  from  being  too  severe  a  punishment, 
would  be  no  punishment  at  all,  were  it  not  for 
some  antecedent  experience  of  better  fiure.  What 
punishment  is  it  to  the  Hindoo  to  be  forbidden 
roast-beef,  and  to  be  confined  to  rice?  How 
many  dishes  are  coveted  by  the  rich,  that  would 
be  spumed  at  by  the  poor  ! 
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minimis  point  of  view,  and  disposing  them  to 
be  discontented  with  their  lot. 

An  occupation  of  this  nature  will  hardly 
be  imposed,  but  under  the  notion  of  causing 
to  be  done  for  the  community,  something  or 
other  which  would  not  be  done  for  it  at  all, 
or  at  least  not  so  well  or  not  so  cheap,  other- 
wise. But  no  occupation  of  that  tendency 
can  be  assigned,  which  would  not  be,  and,  if 
the  law  permits,  is  not  already,  embraced  by 
a  suflBdent  number  of  free  individuals,  who 
being  paid  what,  in  their  instance  and  accord- 
ing to  their  estimation,  is  an  equivalent,  carry 
it  on  by  choice.  Whether  the  work  done  by 
compulsion,  b  done,  upon  the  whole,  cheaper, 
for  its  goodness,  than  the  work  done  volun- 
tarily, is  as  it  may  be :  but  what  is  certain 
is,  tiiat  those  who  submitted  to  it  without 
regarding  it  as  a  hardship,  find  it  converted 
to  their  prejudice  into  a  hardship  which  it 
was  not  before. 

As  to  the  rule  of  economy,  its  absolute 
importance  is  great — its  relative  importance 
still  greater.  The  very  existence  of  the  sys- 
tem — the  chance,  I  should  say,  which  the  sys- 
tem has  for  existence,  depends  upon  it.  That 
in  all  other  pomts  of  view  this  mode  of  em- 
ploying criminab  is  preferable  to  any  other, 
teems  hardly  to  be  disputed :  but  what  men 
•re  afraid  o/  is  the  expense.  Let  the  rule  of 
economy  be  steadily  submitted  to,  and  pru- 
dently turned  to  account,  frugality  will  gain 
••  much  by  the  penitentiary  system  as  every 
other  end  of  punishment. 

In  such  a  situation,  whatever  expense  is 
incurred,  or  saving  foregone,  for  the  mere 
purpose  of  adding  to  the  severity  of  the  pu- 
nishment, is  BO  much  absolutely  thrown  away. 
For  the  ways  in  which  any  quantity  of  suffer- 
ing may  be  inflicted,  without  any  expense, 
•re  easy  and  innumerable.  Instances  of  this 
waste  have  been  already  seen  in  a  preceding 
section  :*  more  will  be  found  in  a  succeeding 
one.t 

The  measure  of  punishment  prescribed  by 
the  rule  of  severity,  and  not  forbidden  by 
the  rule  of  lenity,  being  ascertained,  the  rule 
cf  economy  points  out,  as  the  best  mode  of 
administering  it,  the  imposing  some  coerdon 
which  shall  produce  profit,  or  the  subtract- 
ing some  enjoyment  which  would  require 
expense. 


SECTION  II. 

MANAOBIIENT — IN  WHAT  HANDS,  AND  ON 
WHAT  TERMS. 

EcoNOMT,  it  has  been  already  shown,  should 
be  the  ruling  object.  But  in  economy,  every 
thing  depends  upon  the  hoHdi  and  upon  the 
terms.     In  what  hands,  then?   upon  what 

*  See  Part  L  Sect,  24.    t  Section  Empioymeni, 


terms  ?  These  are  the  two  grand  points  to 
be  adjusted,  and  that  before  any  thing  is  said 
about  regulations.  Why?  Because,  as  fieu*  as 
economy  is  concerned,  upon  those  points  de- 
pends, as  we  shall  see,  the  demand  for  regu- 
lations. Adopt  the  contract-plan — regulations 
in  this  view  are  a  nuisance :  be  there  ever  so 
few  of  them,  there  will  be  too  many.  Reject 
it— be  there  ever  so  many  of  them,  they  will 
be  too  few. 

Contract-management ,  or  trust-management? 
If  trust-management,  management  by  an  in- 
dividual or  by  a  hoo}  d  f  Under  these  divi- 
sions, every  possible  distmct  spedes  of  ma- 
nagement may  be  included.  You  can  have 
nothing  different  from  them,  unless  by  mix- 
ing them.  In  an  economical  concern  like 
this,  contract -management,  say  I  —  Board- 
management,  says  the  act :  which  says  right? 
I.  Who  says  so  ?  The  act  itself. '  A  prin- 
dple  is  laid  down ;  I  adopt  it :  regulations 
are  made ;  they  violate  it.  What  is  the  con- 
sequence ?  Error  upon  error,  as  well  as  in- 
consistency: error  in  preferring  trust -noa- 
nagement  to  contract-management ;  error  in 
preferring  board -management  to  trust -ma- 
nagement in  single  hands :  error  in  opposite 
shapes,  both  embraced  at  the  same  time. 
Trust-management  appointed  where  nothing 
but  contract-management  was  tolerable :  con- 
tract-management preferred  in  the  instance 
where,  if  in  any,  trust -management  might 
have  been  harmless  and  of  use. 

By  whom,  then,  shall  we  say,  ought  a  bu- 
siness like  this  to  be  carried  on? — by  one 
who  has  an  interest  in  the  success  of  it,  or 
by  one  who  has  none? — by  one  who  has  a 
greater  interest  in  it,  or  by  one  who  has  an 
interest  not  so  great?  —  by  one  who  takes 
loss  as  well  as  profit,  or  by  one  who  takes 
profit  without  loss?  —  by  one  who  has  no 
profit  but  in  proportion  as  he  manages  well, 
or  by  one  who,  let  him  manage  ever  so  well 
or  ever  so  ill,  shall  have  the  same  emolument 
secured  to  him  ?  These  seem  to  be  the  pro- 
per questions  for  our  guides :  where  shall  we 
find  the  answers?  In  the  questions  them- 
selves, and  in  the  act. 

To  join  interest  Mrith  duty,  and  that  by  the 
strongest  cement  that  can  be  found,  is  the 
object  to  which  they  point.  To  join  interest 
with  duty,  is  the  object  avowe4  to  be  aimed 
at  by  the  act.  The  emolument  of  the  gover- 
nor is  to  be  proportioned  in  a  certain  way  to 
the  success  of  the  management.  Why  ?  that 
it  may  be  '*  his  interest**  to  make  a  success- 
ful business  of  it,  **  as  well  as  his  duty."X 
How,  then,  is  it  inade  his  interest?  Is  he  to 
take  loss  as  well  as  profit  ?  No ;  profit  only. 
Is  he  to  have  the  whole  profit?  No,  nor 
that  neither ;  but  a  part  only,  and  that  as 
small  a  part  as  gentlemen  shidl  please.  Well 
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— but  he  is  to  receive  none,  however,  if  he 
makes  none  ?  Oh  yes ;  as  much  profit,  and 
that  as  secure  an  one  as  gentlemen  may  think 
At  to  make  it.  He  may  have  ever  so  large 
a  share  of  any  profit  he  makes,  or  ever  so 
small  a  share ;  and  whether  he  makes  any  or 
none,  he  may  have  a  salary,  all  the  same. 
Let  him  get  as  much  as  he  will,  or  get  as 
little  as  he  will,  or  lose  as  much  as  he  will, 
or  waste  as  much  as  he  will,  he  is  to  have 
a  salary  for  it,  and  in  all  these  cases  the  same 
salary,  if  they  please.  All  this  in  the  same 
section  and  the  same  sentence  which  lays 
down  the  junction  of  interest  with  duty  as 
a  fundamental  principle. 

And  whom  does  the  management  depend 
upon,  after  all  ?  Upon  this  governor  ? — upon 
the  man  in  whose  breast  this  important  junc- 
tion is  to  be  formed  ?  Oh  no :  upon  a  quite 
different  set  of  people :  upon  a  committee. 
And  who  are  this  committee  ?  A  set  of  trus- 
tees, three  in  number,  who  would  be  turned 
out  with  in&my,  if  they  were  found  to  have 
the  smallest  particle  of  what  is  here  meant 
by  interest  in  the  whole  concern.  T^tf  are 
the  persons  to  manage,  they  are  the  persons 
to  contrive,  they  are  the  persons  to  work : 
the  governor,  with  his  magnificent  title,  is 
to  be  their  tool  to  work  with.  Upon  them 
everything  is  to  depend ;  upon  his  excellency 
nothing :  he  is  their  journeyman ;  they  are  to 
put  him  in,  they  are  to  turn  him  out,  and 
turn  him  out  when  they  please.  Three  **  gen- 
tlemen, or  other  creditable  and  substantial 
persons,***  who  are  to  come  now  and  then, 
once  in  h  fortnight  or  80,t  as  it  suits  them — 
sometimes  one,  sometimes  another,  when  they 
have  nothing  else  to  do — ^these  are  the  people 
who  are  to  govern :  the  person  who  is  to  be 
nailed  to  the  business,  and  to  think  of  no- 
thing else,  the  person  upon  whose  shoulders 
the  whole  charge  of  it  is  to  lie — the  governor 
a  non  gubemando,  nt  lucus  a  non  lucendo,  is 
to  be  a  puppet  in  their  hands.  As  to  their 
doing  their  duty,  how  that  is  to  be  brought 
about,  seems  not  to  have  been  much  thoi^t 
of  He,  however,  is  to  do  his :  that  he  may 
be  sure  to  do  it,  it  is  to  be  made  his  interest; 
that  it  may  be  his  interest,  he  is  to  have  a 
motive  given  him  for  doing  it,  and  that  mo- 
tive is  to  be  a  **  profit''  he  is  to  have  **  upon 
the  worh,"  This  profit — what  is  it,  then,  to 
depend  upon  ?  Upon  his  exertions  ?  No :  it 
b  to  be  fixed  by  the  committee ;  and  whe- 
ther, when  fixed,  it  shall  amount  to  anything, 
b  to  depend  upon  their  management,  upon 
their  wisdom,  their  diligence,  and  their  good 
pleasure. 

Power  and  inclination  beget  action :  unite 
them — ^the  end  is  accomplished,  the  business 
done.  To  effect  this  union  in  each  instance, 
is  the  great  art  and  the  great  study  of  govem- 
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ment.  How  stand  they  here?  Instead  d 
their  being  brought  together,  they  are  kepi 
at  arm's  length.  Power  is  lodged  in  one  place, 
inclination  in  another :  as  to  their  ever  cooa- 
ing  together,  if  they  do,  they  must  find  the 
way  to  one  another  as  tiiey  can.  The  com^ 
mittee,  with  the  inducements  given  to  the 
governor,  might  have  done  tolerably:  the 
governor,  with  the  power  given  to  the  com- 
mittee, better  still.  Which  of  these  plans 
is  pursued  ?  Neither.  The  governor,  thanks 
to  the  pains  that  have  been  thus  taken  with 
him,  has  all  the  inclination  in  the  world  to 
make  good  management  of  it ;  but  as  to  the 
power,  it  is  none  of  his.  The  committee  have 
power  in  plenty :  but  as  to  inducements  to 
give  them  indiiiation,  they  have  none.  At 
least,  if  they  have  any,  it  is  not  for  anything^ 
the  act  has  done  to  give  it  them :  if  they  have 
any,  it  is  to  bountiful  nature  they  are  in* 
debted  for  it,  and  to  themselves.  Taking  sudi 
opposite  courses,  can  the  act  be  right  in  both  ? 
I  don't  see  how.  If  it  is  not  redundant  in 
the  one  instance,  it  is  deficient  in  the  other. 
Sir  Kenelm  Digby  invented  a  sjrmpathetie 
powder :  applied  to  one  body,  it  was  to  cure 
wounds  in  another.  The  prescription  here 
proceeds  upon  the  same  principle.  Money  is 
put  into  tlie  hand  of  the  servant,  called  a 
governor  ;  and  the  reward  thus  applied  is  to 
operate  upon  the  affections,  and  determine 
the  conduct,  of  the  masters — ^the  committee. 
Under  such  a  constitution,  upon  what  does 
the  chance  it  leaves  for  good  economy  de* 
pend  ?  Upon  the  governor's  writing  orders 
fi>r  himself^  and  their  signing  them:  upon 
their  being  pensioned  by  him,  or  acting  as  if 
they  were. 

When  I  spoke  of  their  having  the  power, 
all  I  meant  was,  that  what  power  is  given, 
such  as  it  is,  is  in  their  hands.  But  it  u  a 
power  big  with  impotence.  What  is  to  be 
the  number  of  this  committee  ?  Three,  and 
three  only.  What  if  one  of  them  should  be 
ill,  or  indolent,  or  out  of  the  way,  or  out  of 
humour,  and  the  two  others  should  not  agree  ? 
What  is  to  be  done  then?  Nothing.  What 
then  is  to  become  of  the  establishment  ?  It 
is  to  go  to  ruin.  The  prisonersare  tosit  with 
their  hands  before  them  and  starve ;  for  noc 
a  handfiil  of  hemp,  no,  nor  a  morsel  of  bread, 
can  the  governor  buy  or  agree  for,  without 
the  committee.  %  -**  Oh,  but  any  two  may 
act,**  says  the  statute,  "  without  the  other.*** 
Yes,  that  they  may :  and  how  is  it  to  be  done  ? 
The  two  who,b v  the  supposition,cannot  agree, 
are  to  agree  which  of  them  shall  be  chairman, 
in  order  that  there  may  be  one  of  them  who 
shall  have  everything  his  own  way.|  For 
such  is  the  constitution  of  this  coaomittee : 
an  assembly  of  two,  one  of  theaa  with  a  cast* 
ing  voice. 
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If  two  heads,  while  they  remain  two  heads, 
cannot  govern  the  smallest  household,  what 
will  they  do  in  so  large  a  one?  If  division  be- 
gets oonfosion  in  a  &mily  of  three,  what  must 
H  do  in  a  &mily  of  thrice  three  hundred  ? 

The  complication  was  not  yet  thick  enough. 
Clouds  are  heaped  upon  clouds  — all  to  give 
ahade  and  perfection  to  economy.  I  shall  not, 
however,  spend  many  words  upon  the  orders 
and  regulations  that  were  to  be  made,  all  for 
the  benefit  of  this  infimt  plant,  by  a  legislature 
composed  of  three  estates :  the  governing  com- 
mittee, the  justices  of  the  peace  in  quarter- 
sessions,  and  the  judges  of  assize,  or,  if  in 
Middlesex,  of  the  King's  Bench :  of  whom 
the  judges  of  assize  were  to  listen  to  plans  of 
household  and  mercantile  management  with 
<me  ear.  while  they  were  trying  causes  with 
the  other,  in  a  country  through  whidi  tbey 
were  riding  post. — "  Oh  no,  no :  — it's  your 
mistake  :  it  was  not  to  meddle  with  economy 
that  the  judges  were  called  in  —  it  was  to 
check  cruelty,  to  prevent  negligence,  to  re- 
strain mischievous  indulgence,  to  enforce  good 
morals.*'  I  do  no/  mistake.  It  was  for  eco- 
Aomy,  and  for  nothing  else.  Had  the  hulks 
oonmiittees  to  regulate  for  them,  or  justices 
of  the  peace  to  check  the  committees,  or 
judges  to  check  the  justices?  Were  the  hulks 
more  exempt  from  danger  of  cruelty,  or  ne- 
gligence, or  partiality,  or  corrupt  indulgence, 
or  bad  morals  ?  No :  but  on  board  the  hulks 
there  was  no  economy  to  nurse ;  so  that  courts 
of  quarter-sessions,  and  judges  of  assize,  and 
courts  of  King's  Bench,  would  there  have 
been  of  no  use. 

'*  But  are  not  there  establishments  of  a  simi- 
lar nature,  actually  governed  by  multitudes?" 
Tes,  plenty :  but  why  ?  because  the  multi- 
tudes, though  such  in  show,  are,  in  effect, 
reduced  to  one.  So  far  as  the  multiplicity 
hat  its  effect,  it  does  mischief,  and  mischief 
it  continuaUy  is  doing :  so  far  as' it  has  no  ef- 
fect, it  does  none.  The  colleagues  jostle  and 
jostle,  till  they  find  out  which  of  them  is  the 
strongest ;  the  business  goes  on.  when,  like 
the  serpent  rods,  one  of  them  has  swallowed 
up  the  rest.  Sometimes,  if  the  power  be  large 
enough  to  cut  into  shares,  the  battle  ends  by 
compromise :  what  vms  given  in  coparcenary, 
is  used  in  severalty ;  and  as  nature  will  some- 
times repair  the  errors  of  the  physician,  com- 
pact furnishes  a  palliative  for  the  weakness 
of  the  law. 

From  such  a  constitution,  what  could  have 
been  expected?  What  has  happened.  A  com- 
mittee is  appointed,  and  the  first  and  only 
thing  they  do  is  to  quarrel.  The  act  for  build- 
ing the  house  passed  in  1779 :  we  are  now  in 
1791,  and  still  there  is  no  bouse.  They  quar- 
relled before  the  first  stone  >vas  laid,  and 
before  it  was  agreed  where  it  should  be  laid: 
they  quarrelled  about  that  very  question.  But 
there  eoidd  not  have  been  a  stone  laid  but 


what  would  have  been  just  as  capable  of 
raising  a  qiuirrel  as  the  first — no,  nor  a  barrel 
of  flour  been  to  be  bought,  nor  a  bundle  of 
hemp,  nor  a  petticoat,  nor  a  pair  of  breedies. 
The  constitution  being  such  as  it  was,  the 
happiness  was,  that  it  showed  itself  so  soon. 
Better  the  project  should  stop  as  it  did,  as 
soon  as  the  ground  was  bought,  than  after 
£120,000  had  been  spent  in  covering  it,  and 
perhaps  as  much  more  in  stocking  it.  *'  Oh, 
but  it  was  by  accident  that  it  stopped."  No ; 
it  was  not  by  accident — it  was  by  the  nature 
of  things ;  you  have  seen  it  was :  it  would 
have  been  by  accident  if  it  had  gone  on. 

And  does  not  management  of  all  kinds 
go  on,  and  go  on  very  well,  in  partnenhip  f 
To  be  sure  it  does :  why  ?  because  common 
interest  either  keeps  men  together,  or  sepa- 
rates them  in  time.  Agreeing,  they  cast  their 
parts  and  divide  the  business  between  them 
as  tbey  find  convenient:  disagreeing,  they 
can  part  at  any  time.  Necessity  compels  the 
separation:  ruin  is  the  penalty  of  refusal. — 
How  is  it  with  a  set  of  uninterested  board- 
managers  like  the  committee  ?  Going,  they 
lose  everything:  staying,  they  lose  nothing — 
whatever  comes  of  the  trust.' 

Economy  has  two  grand  enemies:  pecU" 
latum  and  negligence.  Trust  -  management 
leaves  the  door  open  to  both :  contract -ma- 
nagement shuts  it  against  both.  Negligence 
it  renders  peculiarly  improbable  :  peculation, 
impossible. 

To  peculate  is  to  obtain,  to  the  prejudice 
of  the  trust,  a  profit  which  it  is  not  intended 
a  man  should  have.  But  upon  the  contract 
plan,  the  intention,  and  the  declared  inten- 
tion is,  that  the  contractor  shall  have  every 
profit  that  can  be  made.*  Does  the  trust  lose 
anything  bv  thb  concession  ?  No ;  for  it  makes 
him  pay  for  it  before-hand.  Does  he  pay 
nothing,  or  not  enough  ?  The  fiiult  lies,  not  in 
the  contract  plan  in  general,  but  in  the  terms 
of  the  particular  contract  that  happens  to  be 
nuide :  not  in  the  principle,  but  in  the  appli- 
cation. 

As  to  negligence,  to  state  the  question  is 
to  decide  it.  Of  whose  affiurs  is  a  man  least 
apt  and  least  likely  to  be  negligent  ?  another's, 
or  his  own  ^ 

Economy  being  put  under  the  guardianship 
of  contract-management,  what  more  is  it  in 
the  power  of  man  to  do  for  it?  It  has  the 
joint  support  of  the  principles  of  revrard  and 
punishment,  both  acting  with  their  utmost 
force,  and  both  acting  of  themselves,  without 
waiting  for  the  slow  and  unsteady  hand  of 
law.  What  the  manager  gains,  stays  with  him 

*  This  is  to  be  understood  only  in  as  fiir  as 
profit  and  loss  is  the  avowed  oluect  Astosscri* 
bdng  to  schemes  of  profit  some  other  of  the  ends 
in  view,  such  as  good  morals,  proper  severity,  or 
proper  tndulienoe,  it  forms  a  sepvate  considera* 
tion,  and  will  be  spoken  of  in  m  place. 
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in  the  shape  of  reward:  whatever  is  lost,  6ill8 
upon  him  in  the  shape  of  punishment.  In 
this  way,  public  economy  has  at  least  all  the 
support  and  security  that  private  can  ever 
have. 

It  has  more  :  it  has  a  support  peculiar  to 
itself —  publicity ;  and  that  in  every  shape : 
at  least  it  may  have,  and,  as  we  have  seen  al- 
ready, ought  to  have.*  To  publish  his  ma- 
nagement, a  man  must  attend  to  it ;  and  the 
more  particular  he  is  obliged  to  be  in  his 
publication,  the  more  particularly  he  must 
attend  to  it.  What  safeguard  is  there  in  pri- 
vate management,  that  can  compare  to  this  ? 
It  is  not  in  human  nature  to  go  on  for  a  length 
of  time  in  a  course  of  notorious  mismanage- 
ment and  loss.  A  man  could  not  help  seeing 
it  of  himself ;  and  if  he  could,  the  public  would 
not  let  him :  he  must  mend  his  management, 
or  quit  the  scene.  False  accounts  he  could 
not  publish:  what  hope  could  he  have  of 
keeping  the  fidsehood  from  discovery  ?  The 
attempt  to  conceal  mismanagement  in  this 
way  would  cost  more  trouble  than  to  avoid 
it.  To  enable  the  public  to  look  at  his  ac- 
counts, a  man  must  look  at  them  himself.  No 
man  travels  quietly  on  in  the  road  to  ruin  with 
the  picture  of  it  before  his  eyes.  When  a  man 
lails  through  indolence  or  negligence,  it  is 
because  he  keeps  no  accounts,  or  has  not  the 
heart  to  look  at  them.  There  is  little  danger 
that  a  man  chosen  for  such  a  situation  should 
publish  accounts  that  were  imperfect  or  con- 
fused— ^it  would  be  a  confession  of  incapacity 
or  fraud :  if  there  were,  a  form  might  be  pre- 
scribed to  him,  and  a  form  exhibited  by  the 
first  contractor,  and  approved  of  by  the  public, 
would  be  as  a  law  to  his  successors.  They 
might  make  it  more  instructive :  they  would 
not  dare  to  make  it  less  so. 

Economy,  I  have  said,  should  be  the  lead- 
ing object ;  and  it  is  principally  because  the 
contract  plan  b  the  most  frivourable  to  eco- 
nomy, that  it  is  so  much  superior  to  every 
other  plan  for  this  kind  of  prison  management. 
But  turn  the  subject  ail  round  —  view  it  in 
what  lights  you  wiU,  you  will  not  find  any 
on  whidi  the  contract  plan  is  not  at  least  upon 
a  par  with  trust-management,  even  in  its  least 
exceptionable  fonn.  Economy  out  of  the 
question,  turn  to  the  other  ends  which  a  sys- 
tem of  prison-management  ought  to  have  in 
view.  In  which  of  all  those  instances  is  a 
contracting  manager  more  in  danger  of  fiuling 
than  an  uninterested  one  ?  Turn  to  the  two 
other  rmies  that  have  been  put  in  a  line  with 
that  of  economy,  and  in  the  infiingement  of 
which,  in  some  way  or  other,  every  species 
of  mismanagement  in  such  a  situation  may  be 
comprised:  whidi  of  them  is  a  contractor, 
with  the  ffuards  upton  him  that  we  have  seen, 
more  likdfy  to  infringe,  than  a  manager  who 

•  Letters  IX.  and  XII. 


has  no  pecuniary  interest  at  stake  ?  In  every 
one  of  these  points,  we  shall  find  the  probity 
of  the  uninterested  trustee  exposed  to  seduc- 
tions from  which  that  of  the  contractor  is 
free  :  that  of  the  latter  armed  with  securities 
with  which  that  of  the  former,  if  provided,  is 
not  provided  in  the  same  degree.  What  I 
allude  to  is  popular  jealousy  ;  but  of  that  a 
little  farther  on.  Turn  to  the  tuotives  whidi 
a  man  in  this  situation  can  find  for  paying 
attention  to  his  duty.  In  the  instance  of  the 
uninterested  manager,  what  can  they  be  ?  — 
love  of  power,  love  of  novelty,  love  of  repu- 
tation, public  spirit,  benevolence.  But  what 
is  there  of  all  this,  that  may  not  just  as  well 
have  fiillen  to  the  contractor's  share  ?  Does 
the  accession  of  a  new  motive  destroy  all  those 
that  act  on  the  same  side  ?  Love  of  power 
may  be  a  sleepy  affection ;  regard  to  pecu- 
niary interest  is  more  or  less  awake  in  every 
man.  Public  spirit  is  but  too  apt  to  oool ; 
love  of  novelty  is  sure  to  cool :  attention  to 
pecuniary  interest  grows  but  the  warmer  with 
age. 

Among  unfit  things,  there  are  degrees  of 
unfitness.  As  trust-management  is,  in  every 
form  it  can  put  on,  ineligible  in  comparison 
of  contract-management,  so,  among  different 
modifications  of  trust-management,  is  board- 
management  in  comparison  of  management  in 
single  hands.  When  I  speak  of  single-handed 
management  as  the  better  of  the  two,  I  mean 
it  in  this  sense  only,  that,  by  proper  securi- 
ties, it  may  be  made  better  than  the  other  is 
capable  of  being  made  by  any  means.  Pecu- 
niary security  against  embezzlement  —  pub- 
licity in  ail  its  shapes,  against  speculation  and 
negligence :  in  board-management,  danger  of 
dissension,  want  of  unity  of  plan,  slowness 
and  unsteadiness  in  execution,  are  inbred  dis- 
eases, which  do  not  admit  of  cure. 

When  single  management  has  given  cause 
for  complaints,  it  has  been  only  on  account 
of  some  accidental  concomitant,  or  for  want 
of  those  effectual  checks  of  which  it  is  in 
every  instance  susceptible. 

A  manager  has  in  his  hands  large  sums  of 
public  money  more  than  are  necessary  for  the 
service.  Is  this  the  fiuilt  of  single  manage- 
ment? No;  but  of  the  negligence  of  the  law, 
which  leaves  so  much  public  money  in  private 
hands.  A  manager  holding  public  money  in 
a  quantity  not  more  than  suflicient,  embezzles 
it.  Is  this  the  fiiult  of  single  management  ? 
No ;  but  of  those  who  let  him  have  it  with- 
out account,  or  without  security. 

Can  these  guards,  or  any  guards,  ever  put 
iminterested  management  even  in  single  hands 
upon  a  par  with  interested?  Never,  till  hu- 
man nature  is  new  made.  They  will  prevent 
peculation;  they  will  prevent  gross  negli- 
gence ;  they  may  prevent  all  sudi  negligenoe 
as  is  susceprible  of  detection :  will  they  screw 
up  diligence  and  ingenuity  to  their  highest 
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liHcli?  NeTer,  while  mAn  is  man.  A  num 
lumtelf  can  neTer  know  what  he  could  get, 
4uilew  the  profit  is  his  own.  What  a  man 
has  got  and  podceted,  or  thrown  away,  you 
may  punish  him  for :  can  you  punish  him  for 
Che  extra  profit  whidi,  for  want  of  a  peculiar 
measure  of  industry  and  ingenuity,  such  as 
the  genial  influence  of  reward  could  alone 
have  inspired  him  with,  he  fidled  of  getting? 
Oood  and  bad  are  terms  of  comparison.  Be 
your  management  ever  so  thrifty,  or  ever  so 
productive,  yon  can  never  know  which  epithet 
U  deserves,  till  you  have  seen  it  in  interested 
hands.  Till  then,  you  have  no  standard  to 
compare  it  to.  Good  in  comparison  of  what 
h  hM  been,  it  may  be  bad  in  comparison  of 
mhat  it  might  be. 

The  advantages  of  the  contract  mode  over 
both  the  others  are  not  yet  at  an  end.  Along 
with  uninterested  management  goes  a  salary. 
This  is  at  least  a  natural  arrangement,  and, 
vnder  the  prevailing  habits  and  modes  of 
thinking,  this  only  probable  one.  This  salary 
is  to  much  thrown  away.  **  And  will  not  a 
eoDtractor  equally  require  payment?**  Doubt- 
less :  but  where  will  he  look  for  it  ?  To  the 
fruits  of  his  own  industry,  not  of  other  men*s. 
The  difference  in  point  of  productiveness  be- 
tween management  with,  and  management 
without  interest,  is  the  fimd  he  draws  upon 
lor  his  salary — and  there  needs  no  other. 

I  said  thrown  awatf  ;  but  it  is  worse  than 
thrown  away :  it  is  so  mudi  thrown  into  the 
treasury  of  corruption,  otherwise  called  the 
stock  of  influence.  Whether,  in  the  British 
coostttution,  the  quantity  of  that  stock  re- 
quiies  diminishing,  has  been  matter  of  debate : 
that  it  is  in  any  need  of  increase,  seems  never 
.to  have  been  so  much  as  insinuated. 

In  this  respect,  if  trust  -  management  in 
angle  hands  is  bad,  board -management  is 
worse.  It  is  worse  in  proportion  to  the  num- 
ber dP  the  members.  Though  the  salary,  and 
eoosequently  the  waste,  should  be  no  greater 
in  this  case  than  the  other,  the  influence, 
and  consequently  the  means  of  corruption,  is 
abundantly  so.  One  man  with  three  hundred 
a-vear  is  but  one  placeman :  a  board  of  three, 
with  three  hundred  a-year  amongst  them, 
makes  three  placemen — each  with  a  train  of 
contingent  remainder-men  at  his  heels,  all 
equally  upon  their  knees  to  influence.  In 
political  corruption  as  in  physical,  to  every 
Bass  of  substantial  putridity  you  have  an 
indefinite  sphere  of  equally  putrid  vapour. 
**  And  do  not  contracts  make  influence,  as 
well  as  places  ?**  Not  if  made  as  they  ought 
to  be,  and  nnght  be.  The  contractor's  depen- 
denee  is  on  the  advantageousness  of  his  offer ; 
the  placeman's  on  the  interest  he  can  make 
with  the  distributors  of  good  things. 

Salary,  according  to  the  usual  meaning  of 
the  word,  that  b,  pay  given  by  the  year,  and 
■oi  by  the  day  of  attendance,  so  hx  from 
VouIV, 


strengthening  the  connexion  between  inte- 
rest and  duty,  weakens  it ;  and  the  larger,  the 
more  it  weakens  it.  That  which  a  salary 
really  gives  a  man  motives  for  doing,  is  the 
taking  upon  him  the  oflSoe:  that  which  it 
does  not  give  him  any  sort  of  motive  for,  b 
the  diligent  performance  of  its  duties. 

It  gives  lum  motives,  if  one  may  say  so, 
for  the  non-performance  of  them ;  and  Uiose 
the  stronger,  the  more  there  is  of  it.  It  gives 
him  pleasurable  occupations,  to  which  diose 
laborious  ones  are  sacrificed :  it  sets  him  above 
his  business :  it  puts  him  in  the  way  of  dis- 
sipation, and  funushes  him  with  the  means. 
Make  it  large  enough,  the  first  thing  he  does 
is  to  look  out  for  a  deputy ;  and  then  it  is 
what  the  principal  ^ves  the  deputy,  not  what 
you  give  the  prinapel,  that  causes  the  busi* 
ness  in  any  way  to  be  done. 

In  the  instance  of  the  contracting  manager, 
the  greater  the  success  of  the  management, 
the  stronger  the  motive  he  has  to  do  his  ut- 
most to  increase  it.  In  this  instance,  the 
emolument  is  in  reality  a  reward :  in  that  of 
the  placeman,  only  in  name.  In  the  latter 
case,  the  service  with  which  the  emolument 
is  connected  is,  not  the  successfol  perfor- 
mance of  the  business,  but  the  mere  act  of 
undertaking  it. 

This  is  not  alL  Salary,  in  proportion  to 
its  magnitude,  not  only  tends  to  make  a  man 
who  happens  to  be  fit  for  his  business  less 
and  less  fit,  but  it  tends  to  give  you  in  the 
first  instance  an  unfit  man,  rather  than  a  fit 
one.  The  higher  it  is,  the  nearer  it  brings 
the  office  within  the  appetite  and  the  grasp 
of  ^e  hunters  after  sinecures — those  spoilt 
children  of  fortune,  the  pages  of  the  minister 
and  of  every  minister,  who,  for  having  been 
bom  rich,  claim  to  be  made  richer — whose 
merit  is  in  their  wealth,  while  their  title  is 
in  their  necessities — and  whose  pride  is  as 
mudi  above  business,  as  their  abilities  are 
below  it. 

If  you  could  get  a  manager  lor  nothing; 
though  he  will  serve  you  Ims  badly  than  if 
he  had  a  salary,  he  will  not  serve  you  so  well 
as  a  contractor.  What  he  gains  or  saves  may 
be  an  amusement,  but  what  he  loses  or  fiuls 
to  gain  will  be  no  loss  to  him.  From  his 
denring  the  situation  without  salary,  what  is 
certain  is,  that  he  loves  the  power :  what  b 
not  certain  b,  that  he  loves  the  business. 
Should  the  work  at  any  time  be  too  heavy 
for  him,  he  can  shift  it  off  upon  anybody,  the 
power  remaining  where  it  was.  From  hb 
liking  the  busmess  while  it  b  a  new  thing,  it 
does  not  foUow  that  he  will  continue  to  like 
it  when  the  novelty  of  it  b  worn  away.  From 
hb  retaining  the  situation  when  he  has  got 
it,  it  does  not  follow  that  he  likes  the  busi- 
ness of  it,  or  that  he  likes  any  business ;  for 
the  giving  it  up  would  require  an  effort,  and 
the  retaining  it  requires  none.  The  chance  of 
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extraordinary  profit  (I  mean  with  reference 
to  trust-management,  for  with  reference  to 
common  mercantile  management  it  is  but  or- 
dinary) is  upon  the  same  inferior  footing  as 
before ;  and  so  is  the  security  against  positive 
loss,  whether  resulting  from  negligence  or 
peculation.  In  the  nature  of  things  is  it  pos- 
sible that  a  man  who  has  no  interest  in  the 
business  should  be  as  much  attadied  to  it,  as 
zealous  to  make  it  succeed,  as  one  whose  all 
depends  upon  it  ? 

The  unpaid,  as  well  as  uninterested  mana- 
ger, stands  behind  all  others  on  another  ac- 
count. The  more  confidetice  a  man  is  likely 
to  meet  with,  the  less  he  is  likely  to  deserve. 
Jealousy  is  the  life  and  soul  of  government. 
Transparency  of  management  is  certainly  an 
immense  security ;  but  even  transparency  is 
of  no  avail  without  eyes  to  look  at  it.  Other 
things  equal,  that  sort  of  man  whose  conduct 
is  likely  to  be  the  most  narrowly  watched,  is 
therefore  the  properest  man  to  choose.  The 
contractor  is  thus  circumstanced  in  almost 
every  line  of  managment :  he  is  so  more  par- 
ticularly in  the  present  Every  contractor  is 
a  child  of  Mammon :  a  contracting  manager 
of  the  poor  is  a  blood-sucker,  a  vampire ;  a 
contracting  jailor,  a  contracting  manager  of 
the  imprisoned  and  friendless  poor,  against 
whom  justice  has  shut  the  door  of  sympathy, 
must  be  the  cruellest  of  vampires.  The  un- 
paid, as  well  as  uninterested  manager,  is,  of 
all  sorts  of  managers,  the  most  opposite  to 
him  who  is  the  object  of  this  distinguished 
jealousy :  he  expects  and  receives  confidence 
proportionable;  though  on  several  accounts 
not  entitled,  as  we  have  seen,  to  so  much,  he 
enjoys  more.  A  man  who,  in  a  station  so 
uninviting,  has  the  generosity  to  serve  for 
nothing,  while  others  who  occupy  the  most 
flattering  situations  are  so  well  paid  for  it, 
will  assume  to  himself  accordingly,  and  make 
in  other  respects  his  own  terms.  Unless  the 
honour  of  serving  the  public  gratis  were  ge- 
nerally put  up  to  auction,  a  plan  never  yet 
proposed,  nor  the  more  likely  to  be  adopted 
tor  being  proposed,  this  must  always  be  the 
case.  Standuig  upon  the  vantage  ground  of 
disinterestedness,  he  looks  down  accordingly 
upon  the  pubUc,  and  holds  with  it  this  dia- 
logue : — Oentleman  Manager — **  I  am  a  gen- 
tleman: I  do  your  business  for  nothing:  you 
are  obliged  to  me."  Public — •*  So  we  are." 
Oentleman  Manager—^"  Do  you  mind  me? 
—I  am  to  get  nothing  by  tins: — I  despise 
money : — I  have  a  right  to  confidence."  Pub' 
lie — *'  So  you  have."  Gentleman  Manager 
— «(  Very  well,  then; — Leave  me  to  mjrself 
—  Never  you  mind  me — 111  manage  every 
thing  as  it  should  be — I  don't  want  looking 
after:  dont  you  put  yourselves  to  the  trouble." 
A6iic— <<  Nomore  we  wiU."  What  is  the 
fruit  of  all  this  good  understanding?  Pre- 
sently negligence :  not  unfrequently  pecu- 


lation.*  Peculation,  where  it  happens,  is  not 
liked:  but  of  what  is  lost  by  n^gence,  no 

*  It  was  but  the  other  day  that  a  very  respect- 
able society,  instituted  for  the  most  benevoloit  of 
purposes,  lost  in  this  way  more  than  half  its  funda. 
They  were  in  a  sinele  hand :  board  management 
would  have  saved  mem.  Is  board-management 
therefore  necessary  ?  By  no  means.  The  man 
in  whose  hands  they  were  lodged  had  nothing  of 
his  own :  no  pecuniary  security  bad  been  required 
of  him.  Legal  powers  were  wanting :  no  authority 
to  examine  nim — no  court  to  summon  him  ta 
He  would  give  in  no  accounts :  perhaps  be  had 
kept  none.  What  be  bad.  he  gave :  fine  senti- 
ments and  fine  periods  in  plenty.  He  was  a  gen- 
tleman :  he  baa  given  his  time  for  nothinff :  the 
same  benev(dence  that  had  prompted  otbeiB  to 
five  their  money,  had  prompted  him  to  receive  it. 
Was  such  a  man  to  os  c|uestioned  ?  Questioiis 
import  suspicion.  Suspicion,  by  a  man  of  fine 
feelings,  is  only  to  be  answered  by  defiance. 

Not  long  a£0,  another  man  ran  avray,  having 
been  detected  in  a  course  of  fraud,  by  which  be 
had  ffsdned  to  the  amount  of  some  thousand 
pounds  at  the  expense  of  a  parish.  How  came 
this  ?    He,  too,  was  a  gentleman :  serving  the 

eiblic  without  pay,  he  was  not  to  be  su8p«:ted. 
e  gave  in  accounts  from  time  to  time,  such  as 
they  were ;  but,  not  being  published  and  distri- 
buted, they  were  accessible  only  to  a  few,  who 
had  too  much  good  manners  and  too  much  faidi 
to  look  at  them. 

Neither  is  board-management,  even  where  car- 
ried on  without  pay,  by  any  means  exempt  from 
peculation.  I  have  insunces  in  my  eye;  but 
what  is  not  public,  cannot  be  mentioned  publidy. 
Nor  can  instances  be  wanting  to  any  one  who  has 
read  the  instructive  but  melancholy  view  given  by 
Howard  in  his  book  on  Lazarettos,  of  the  state 
of  the  charities  in  Ireland.  In  Eneland,  pan>- 
chial  peculation  is  become  proverbiaL 

One  of  the  Sdpios,  being  in  a  pecuniarv  oflice, 
was  called  upon  for  his  accounts :— ^*  OentTemen,** 
said  he,  '^  mis  day  so  many  months,  I  got  a  pro- 
digious victory."  **  Scipio  for  ever  r  was  the 
cnr,  '^  and  no  account*  P*  According  to  the  mob 
of  Sdpio*8  days,  and  according  to  the  mob  of 
historians  of  all  days,  the  author  of  the  motion 
was  a  calumniator :  according  to  others,  Scipio 


ouffhj^ 

did.  Were  I  mnocent,  I  should  regard  the  ob- 
ligation  of  publishing  accounts,  not  as  a  burthen, 
but  as  a  privilege. 

A  prevailing  but  erroneous  propensi^,  derived 
from  the  times  when  the  means  of  publicity  were 
not  so  easy  as  at  present,  is  to  cramppower  and 
leave  the  exercise  of  it  in  the  dark,  ffvery  thing 
is  by  this  means  against  the  upright  manacer — 
every  thing  in  favour  of  the  corrupt  uid  Intri- 
guing one.  A  board  is  instituted,  consisting  of 
members  with  powers  apparently  equal,  but  of 
whom  all  but  one  are  reduced  to  cyphers,  by 
support  secretly  whispered  into  the  ear  of  one, 
and  withholden  from  the  rest  This  is  another 
instance  that  may  be  added  to  the  ways  in  whidi 
the  mischief  of  division  is  palliated,  and  a  go- 
vernment, apparently  of  many,  reduced  to  a  go. 
vemment  by  one.  Where,  m  consideratioo  of 
character  and  situation,  anything  more  than  or- 
dinary in  point  of  confidence  is  thought  fit  to  be 
reposed,  removal  of  dogs  and  enlargement  of 
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•ceount  is  taken.  So  good  are  the  pubUc,  and 
in  theory  so  fond  of  virtue,  they  had  rather 
fee  five  hundred  pounds  wasted  at  their  ex- 
pense, than  five  shillings  gained. 

Between  the  public  and  the  candidate  for 
a  management-contract,  there  passes,  or  at 
least  might  be  made  to  pass,  a  very  different 
conversation:  — 

Pkbiic — **  You  are  a  Jew." 

Contractor — "  I  confess  it." 

PubSc — "  You  require  watching.** 

Contractor — "  Watch  me." 

PwbHe — *'  We  must  have  ail  fair  and  above 
board.  You  must  do  nothing  that  we  don*t 
see.- 

Contractor — "  You  shall  see  every  thing: 
yoo  shall  have  it  in  the  newspapers.* 

PMic — **  Contractors  are  thieves.  —  Sir, 
you  must  be  examined." 

Contractor — **  Examine  me  as  often  as  is 
agreeable  to  you,  gentlemen  — any  of  you,  or 
^  of  you.  I'll  go  before  any  court  you  please. 
Thieves  stand  upon  the  law,  and  refuse  an- 
swering when  it  would  show  you  what  they 
•re.  I  refuse  nothing.  1  stand  upon  nothing, 
gentlemen,  but  my  own  honesty,  and  your 
nvour.  If  you  catch  me  doing  the  least  thing 
whatever  that  should  not  be,  let  my  Lord 
Jndge  say  go,  and  out  I  go  that  instant." 

CJhoosing  board-management,  the  peniten- 
tiary act,  to  do  it  justice,  was  as  moderate 
onder  the  articles  of  salary  and  influence  as 
H  well  could  be.  Seven  persons  only  can  be 
found  with  useless  salaries  :*  the  two  nomi- 


powers  is  the  proper  shape  for  it  to  show  itself 
in.  As  to  sectesy,  there  are  few  affairs  or  de- 
partments  indeed,  in  which,  except  it  be  just  for 
the  moment,  it  can  be  either  necessary  or  of  use: 
none  at  all  in  which  the  curtain  might  not  and 
oujriit  not  at  some  period  or  other  to  be  drawn 
astde.  And  it  is  one  of  the  advantages  attending 
the  incrrased  power  of  the  public  eye,  that  the 
ampUtode  of  discretion,  so  necessary  in  most  in- 
stances to  good  management,  may  be  given  on 
audi  terms  with  more  security  than  heretofore. 

*  Seven,  did  Isay ?  Iwas  too  hasty — I  should 
have  said  nine;  adding  to  the  seven,  one  of  the 
two  sorgeoos,  and  one  of  the  two  cxu^ilains.  — 
Two  sexes,  two  houses:  two  houses,  two  ch^ 
lains,  and  two  surgeons.  This  is  trust-logtc, 
fine  £entleman*s  logic,  placeman*s  logic:  con- 
tract logic  is  of  bumoler  mould. 

L  As  to  5ifr^vOfif.— Suppose  one  sick  out  of 
ten  :M  sick  at  a  time  out  of  the  900.  The  sup- 
position is  extravagantly  large  and  beyond  ex- 
perience; but  it  win  serve  for  a  supposition.  For 
tending  these  90,  there  is  the  medical  assistant's 
whole  time:  a  surgeon  will  attend  a  greater 
number  than  this  at  an  hospital,  in  addition  to 
his  private  praetiee.  For  the  mechanical  part  of 
the  Dusincas,  he  might  likewise  find  assistance 
enoogh  if  necessary  amongst  the  most  intelligent 
tfid  ordoly  of  the  prisoners.  This  is  actually 
practised  on  board  the  hulks.  One  surgeon, 
then,  to  make  trial  widip  No.  WeU,  but  if 
npoQ  trial  of  two,  one  is  fbund  superfluous  ?  No 
"  —^ :  the  act  is  inexorable.  Though  the  oom- 
i  and  everybody  else  should  find  one  of  the 


nal  governors,  the  three  who  compose  the 
governing  committee,  their  clerk,  and  the  in- 
spector, in  as  fiv  as  his  office  regards  the  peni- 
tentiary-house. The  governor's  and  committee 
clerk's  salary  was  to  be  settled  by  the  com- 
mittee :  the  committee,  though  appointed  ac- 
cording to  custom  by  the  crown,  were  to  have 
their  salaries  settled  by  another  authority, 
the  justices  of  the  peace  in  sessions.  The 
inspector,  an  officer  to  be  appointed  by  the 
crown,  is  the  only  one  of  them  whose  salary 
is  fixed  by  the  act — £200  a-year,  a  salary 
moderate  enough,  if  it  had  been  of  any  use. 
Even  the  board,  thus  confined  to  the  smallest 
number  possible,  were  to  have  no  pay  but  in 
proportion  to  attendance — an  excellent  re- 
gulation, which,  while  it  insures  assiduity  in 
this  bye-comer  of  the  political  edifice,  is  a 
satire  on  the  restf 

two  useless,  two  there  are  to  be,  in  spite  of  all 
the  world.  See  §  19.  The  pacsgraph  puu  the 
case,  and  decides  upon  it 

2.  As  to  Chaplains,  ^^Ui'nne  service,  instead 
of  twice  in  each  of  two  chapels,  four  times  a-day, 
suppose,  in  one:  how  many  curates  are  gUd  to 
do  this,  besides  marriages,  baptisms  and  burials  ? 
Ohj  hut  Sunday  is  but  one  day.  You  forgot  the 
other  six.  No:  not  I  indeed.  I  know  who  do: 
but  I  am  not  one  of  those.  My  chaplain  would 
not  find  less  to  do  on  the  sixth  than  on  the  seventh. 
But  this  is  heresy:  and  what  right  have  I  to  at- 
tribute my  hereues  to  the  authors  of  the  peni- 
tentiary act 

But  why  service  at  different  thnes,  even  upon 
the  common  plans  ?  In  the  Magdalen  chapel,  is 
there  not  a  numerous  company  of  females  con- 
cealed from  every  eye  ? 

•f*  A  word  or  two  may  not  be  amiss  by  way  of 
recapitulation.  Interested  management,  wnen 
accompanied  by  the  safeguards  of  which  it  is 
susceptible,  has  the  advantage  of  uninterested 
management,  however  modified :  1.  In  carrying 
the  probability  of  the  best  economy  to  the  highest 
pitch ;  2.  In  exciting  scrutiny  by  the  jeabusy  it 
inspires.  In  these  particulars,  it  has  the  advan- 
tage of  uninterestea,  even  where  the  latter  is  in 
sioirie  hands,  and  those  unpaid. 

Where  trust-management  cannot  be  had  with- 
out salary,  oontracUmanagement  may  be  expect- 
ed to  have  the  farther  advantage  or  saving  the 
amount  of  the  salary. 

The  inconveniences  resulting  f^om  salary  are: 
1.  Waste  of  mon^ ;  2.  Increase  of  the  inmience 
of  the  aown;  3.  Tendency  which  the  salary  haa 
to  give  birth  to  negligence,  and  that  partly  by 
setting  a  man  above  his  business,  partly  by 
throvong  him  in  the  way  of  occupations  that 
draw  him  off  fVom  his  business ;  4.  Tendency 
which  it  has  to  throw  the  place  into  the  hands  oif 
a  person  originally  unfit  for  it 
The  farther  inoonveniencesresultingfWjm board- 
management,  in  contradistinction  to  trust-ma- 
nagement in  single  hands,  are :  1.  Multiplied 
waste  of  money;  2.  Multiplied  increase  of  in. 
fluence ;  3, 4,  5,  and  6.  Detriment  to  economy, 
by  delay,  by  want  of  unity  of  plan,  by  fluctuatkm 
or  measures,  and  by  disagreement 

Payment  according  to  attendance  is  agood  secu- 
rity, as  far  as  it  goes,  against  non-attendance: 
(a  aeposit  besides,  to  be  returned  upon  attend- 
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'  Tbe  contract  plan,  I  have  aaid,  saves  a 
world  of  regulationg.  It  does  most  certainly. 
What  ohject  should  they  have  ?  Prevention 
of  cruelty  f  Details  will  never  do  it.  If  the 
disposition  exist,  tie  it  down  in  one  shape, 
it  breaks  out  in  another.  Checks  for  this 
purpose  must  be  of  a  broader  nature — broad 
enough  to  comprehend  the  mischief  in  all  its 
forms:  life-insurance,  transparent  manage- 
ment, summary  justice.* — Prevention,  qfun^ 
due  lenity  and  indulgence  f  A  very  little  in 
this  way  Mrill  suflSce.  Self-interest  is  the  great 
check  here :  it  may  be  trusted  without  much 
danger.  Pew  indulgences  but  either  cost 
money,  or  diminish  labour.  The  only  danger 
is,  lest  some  which  are  improper  on  other 
accounts  should  be  granted  for  the  sake  of 
money;  sudi  as  spirituous  liquors,!  g<uming, 
and  a  few  others.  These,  indeed,  may  be 
refused  by  law:  but  these  come  within  a  nar- 
row compass Economy  f  Is  that  the  object  ? 

Under  the  contract  plan,  the  idea  would  be 
too  ridiculous.  Is  it  in  spite  of  his  teeth, 
that  a  man  is  to  be  made  to  pursue  the  ma- 
nagement that  would  answer  best  to  him  ? 

Under  the  plan  of  trust-management,  such 
care  may  not  be  altogether  superfluous.  Two 
qualities  are  requisite  —  intelligence  and  in- 
dustry. On  neither  head  can  the  legislator 
be  absolutely  at  his  ease.  Of  himself  he  b 
sure :  he  cannot  be  equally  sure  of  his  un- 
known deputy.  He  himself  has  the  business 
at  heart  and  in  his  thoughts :  whether  the 
future  manager  will  either  understand  or  care 
anything  about  tbe  matter,  is  as  it  may  hap- 
pen. The  principal  has  to  teach  him  his  duty. 


anoe,  would  be  still  stronger:)  but  still  it  can 
never  put  board-management  upon  a  par  with 
single  management,  guarded  as  above,  much  less 
upon  a  par  with  contract-management  Where 
the  mhid  is  absent  or  indilFerent,  the  presence  of 
the  body  is  but  of  little  use. 

To  what  degree  of  perfection  might  not  govern- 
ment be  camed^.were  it  possible  to  give  equal 
strength  to  the  connexion  between  interest  and 
duty  in  every  other  line  of  service !  —  were  it 
possible  that,  in  the  administration  of  justice,  for 
instance,  the  judge,  without  any  formaJity  of  law, 
should  be  a  gainer  of  course  by  every  right  judg- 
ment he  gave,  and  a  proportionable  loser  by  every 
erroneous  one! — that,  in  the  spiritual  depart- 
ment, the  pastor  should  not  only  gain,  but  be 
aeen  to  gain,  a  step  himself,  by  every  successful 
lift  he  gave  to  any  of  his  flock  in  the  road  to 
heaven,  and  to  suffer  for  every  soul  that  lost 
footing  by  his  negligence  ! 

*  What  details  are  there  on  this  head  in  the 
law  of  master  and  apprentice  f 

+  A  prohibition  on  this  head,  inserted  into  the 
penitentiary  act,  has  been  attended  with  the  hap- 
piest consequences.  To  this  cause  principally, 
if  not  soldv,  may  be  attributed  the  general  good 
health  of  the  oonricts  on  board  the  hulk^  as 
noted  in  Part  I.  Section  24,  and  of  those  at  Wy. 
Aondham.  The  success  of  this  single  clause 
has  made  ample  payment  to  the  authors  of  the 
penitentiary  act  for  aU  their  trouble,  and  to  the 
pubbc  ample  atonement  for  their  errors. 


and  when  taught,  to  keep  him  to  it.  Is  the 
contractor  to  be  treated  in  the  same  manner? 
Yes,  if  it  requires  the  same  pains  to  make  a 
man  pursue  his  interest,  as  to  keep  him  to 
his  duty. 

ABatakee,  if  made  by  legidatiom^  cannot  they 
he  corrected  by  legislation  f  O  yes,  that  they 
may ;  and  so  may  mistakes  in  generalship.  In 
what  time?  With  good  fortune,  in  a  twelve- 
month :  with  ordinary  fortune,  in  two  or  three 
years,  or  in  another  parliament.  When  the 
army  has  been  cut  to  pieces  for  having  been 
enacted  to  mardk  the  wrong  way,  get  an  act 
of  parliament,  and  you  may  order  a  retreat : 
when  the  capital  has  been  sunk  in  a  bad  trade, 
get  an  act  of  parliament,  and  you  may  try  an- 
other.^ 

Spite  of  all  this,  economy  was  to  be  beat 
into  men's  heads  by  a  legislative  hammer. 
Rules  of  economy  for  almost  every  branch  of 
the  concern  —  building,  employment,  diet, 
bedding,  furniture.  And  what  comes  of  it 
all  ?  — We  shall  see.  It  will  be  worth  seeing. 
Who  are  they,  whose  labours,  thus  employed, 
are  worse  than  thrown  away  ? — are  they  with- 
out name  or  reputation  ?  They  are  among  the 
highest  on  the  list  of  public  men. 

Notwithstanding  all  this  pains  taken  to 
teach,  as  well  as  to  enforce  good  economy, 
should  bad  economy  prevail  after  all,  observe 
the  remedy.  By  §  62,  provision  is  made 
for  **  checking  or  redressing  waste,  extrava- 
|[ant  expense,  and  mismanagement."  Justices 
m  sessions,  upon  inspection  of  the  account^, 
may  report  it  to  the  King's  Bench,  "  who 
shidl  take  order  therein  immediately  i"  but 
the  waste  must  be  "  notorious,"  and  the  mis- 
management *'  gross."  —  Immediately  after 
what?  After  hearing  the  report,  that  is, 
half  a  year,  perhaps,  after  the  *<  observation" 
of  the  misdiie^  and  a  quarter  of  a  year  more, 
perhaps,  after  the  commission  of  it — the  de- 
linquency going  on  all  the  while.  Whoever 
will  take  the  trouble  to  compare  the  times  of 
quarter-sessions  and  law-terms  will  find  that 
this  remedy,  such  as  it  is,  is  in  season  only 
in  the  spring  and  winter  months,  and  then  as 
not  a  very  speedy  one.  Against  **  waste,**  at 
least,  and  **  extravagant  expense,"  and  every 
mismanagement  by  which  the  contractor 
would  be  a  loser,  the  remedy  afforded  by 
contract-mana^[ement  is  rather  more  simple, 
and  is  in  season  all  the  year  round. 

Oh,  but  this  contract  plan — it's  Uke  farw^ 
ing  the  poor :  and  what  a  cruel  inhuman  prac- 
tice thai  is! — Be  it  so  in  that  instance :  the 
present  is  a  very  different  one. 


X  Looking  at  the  governor,  and  his  goteiuuts 
the  committee,  I  cannot  help  thinkbig  of  a  gene- 
ral under  field.deputies.  One  set  is.  I  bt&ve^ 
the  most  ever  general  was  saddled  witti,  and  ibcy 
have  commonly  given  him  sufficient  trouble. 
Tbe  ffeneial  or  the  penitentiary  act  has  three 
sets  of  them,  one  above  another :  standing  com- 
mittee, justices  in  sessions,  and  judges  of  assise 
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1.  The  objects  or  ends  in  view,  so  fiu-  firom 
being  the  same,  are  opposite.  There,  com- 
fort: here,  punishment;  moderate  and  re- 
gulated punuhment,  indeed,  but,  however, 
punishment.  In  the  one  case,  whatever  hard- 
ship is  sustained  is  so  much  misery  in  waste, 
in  the  other  case,  howsoever  it  be  to  be  re- 
gretted, it  is  not  altogether  lost ;  it  contri- 
butes, at  any  rate,  to  swell  the  account  of 
terror,  which  is  the  great  tad  in  view. 

2.  Another  difference  is  in  the  checks.  Here, 
in  unexampled  degree  of  publicity:  there, 
next  to  none.  There,  though  no  hardships 
are  intended,  the  severest  may  take  place : 
here,  whatever  are  intended  to  be  felt  are 
intended  to  be  seen ;  and  nothing  in  that  way 
that  is  not  intended,  can  stand  any  chance  of 
remainmg  concealed.  Who  but  parishioners, 
and  how  few  even  of  them,  ever  think  of 
kxddng  into  a  poor-house  ?  But  in  what  cor- 
ner of  a  Panopticon  penitentiary-house  could 
either  avarice  or  negligence  hope  to  find  a 
larking,  place  ?  Time  is  fatal  to  curiosity. 
True,  in  an  individual,  but  not  in  a  succes- 
sion of  individuals.  The  great  dependence 
of  the  penitentiary  act  is  on  a  single  inspec- 
tor— one  inspector  for  the  thousand  houses 
its  town  was  to  contain,  and  who  was  also 
to  serve  for  the  hulks,  **  and  all  the  other 
places  of  criminal  confinement  in  London 
and  Bfiddlesex"  besides  :*  and  so  well  satis- 
fied is  it  with  this  security,  as  to  allot  £200 
a-year  to  pay  for  it.  Let  money  or  fiiend- 
ship  (no  very  extravagant  supposition)  make 
a  connexion  between  this  inspector  and  the 
iBsnagers  he  is  to  inspect,  what  is  the  secu- 
rity worth  then  ?  Here,  to  one  room,  you 
have  inspectors  by  thoiuands.  Is  it  possible 
that  a  national  penitentiary. house  of  this 
kind  should  be  more  at  a  loss  for  visitors  than 
the  HomSf  the  wax-work,  or  the  tombs  f  Of 
the  25,000  individuals  bom  annually  in  Lon- 
don, I  want  but  one  out  of  a  hundred,  and 
him  but  once  in  his  life,  without  reckoning 
country  visitors.  Call  it  a  spectacle  for  youth, 
and  for  youth  only:  youth,  however,  do  not 
go  to  spectacles  alone. 

3.  A  third  difference  respects  the  quality 
of  the  managers.  For  the  poor-house  of  a 
•bgle  parish,  what  can  you  expect  better  than 
some  uneducated  rustic  or  petty  tradesman  ? 
the  tendency  of  whose  former  calling  is  more 
hkely  to  have  been  of  a  nature  to  smother 
than  to  cherish  whatever  seeds  of  humanity 
may  have  been  sown  by  nature.  For  a  sta- 
tion of  so  conspicuous  and  public  a  kind  as 
that  of  the  governor  of  a  national  peniten- 
tiary-house, even  upon  the  footing  of  a  con- 
tract, men  of  some  sort  of  liberality  of  edu- 
cation can  scarce  be  wanting — men  in  whose 
bosoms  those  precious  seeds  have  not  been 
without  culture.     Such  men  were  certainly 

•§63. 


not  wanting  for  the  originally-designed  peni- 
tentiary-house :  upon  what  principle  should 
they  ever  be  despaired  of,  for  what  I  hope  I 
may  style  the  improved  one  ?  In  a  concern 
of  such  a  magnitude,  the  profit,  if  it  be  any 
thing,  can  hardly  be  inconsiderable :  the  num- 
ber and  quality  of  the  candidates  may  be  ex- 
pected to  be  proportionable.  A  station  that 
IS  at  any  rate  conspicuous,  and  that  may  be 
lucrative — a  station  in  which  much  good  as 
well  as  much  evil  may  be  done — in  which  no 
inconsiderable  merit  as  well  as  demerit  may 
be  displayed  in  a  line  of  public  service,  is  in 
little  danger  of  going  a-begg^g.  And  diould 
the  establishment  be  fortunate  in  its  first 
choice,  the  reputation  of  the  servant  will 
help  Jto  raise  the  reputation  of  the  service. 

Where,  then,  is  the  resemblance?  Not  that 
I  mean  to  pass  any  censure  on  contract-ma- 
nagement in  the  other  instance.  It  may  be 
eligible  without  any  modifications :  it  may  be 
eligible  only  under  certain  modifications.:  it 
may  be  radically  and  unalterably  ineligible. 
All  this  I  pass  over,  as  being  foreign  to  the 
purpose. 

Whoever  else  may  be  shocked  at  the  idea 
of  fiurming  out  prisoners,  the  authors  of  the 
penitentiary  act  are  not  of  the  number.  They 
approve  it,  and  adopt  it :  they  confirm  it  on 
board  the  hulks.  What  is  the  busbess  done, 
or  supposed  to  be  done,  on  board  those  ves- 
sels? Scraping  gravel  from  the  bottom  of  a 
river — a  business  in  which  there  was  nothing 
that  could  be  gained  or  lost  to  anybody :  no- 
thing to  buy  but  necessaries,  noting  to  make, 
nothing  to  sell — no  capital  to  be  duposed  oil 
What  was  the  business  intended  to  have  been 
carried  on  in  the  penitentiary-houses  ?  A  vast 
and  complicated  mercantile  concern — ^not  one 
manufacture,  but  a  congeries  of  manufiu:- 
tures.  They  saw  before  &em  two  establish- 
ments, a  mercantile  and  an  unmercantile  one  r 
The  mercantile,  affording  peculiar  alimeu|i 
and  temptation  to  peculation;  —  shrinking, 
like  every  other  mercantile  concern,  fi-om  the 
touch  of  extraneous  regulation ;  —  rendering 
official  and  mercenary  inspection  the  less  ne- 
cessary, by  the  invitation  it  holds  out  to  free 
and  gratuitous  inspectors; — possessing,  in 
that  innate  fiiuality  of  inspection,  a  peculiar 
safeguard  against  any  abuses  that  could  rer 
suit  fi>om  inhumanity  or  negligence.  The 
unmercantile  concern,  affording,  in  compari- 
son, scarce  any  aliment  or  incitement  to  pe- 
culation ; — containing  nothing  of  mercantile 
project  that  could  be  hurt  by  regulation ;  — 
at  the  same  time,  by  the  very  nature  of  the 
place  and  of  the  business,  excluding  all  pro- 
miscuous affluence,  all  fiudlity,  and  almost  all 
possibility  of  spontaneous  visitation ;  —  pos- 
sessing, in  consequence,  no  natural  safeguard 
against  negligence  or  inhumanity,  but  rather 
offering  to  those,  and  all  other  abuses,  a  per- 
petual screen :  —  in  a  word,  the  mercantile 
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concern,  by  every  distinguishing  drcumstanoe 
belonging  to  it,  repelling'regulation  and  trust- 
management  :  the  unmercantile  one,  calling 
for  those  checks,  and  admitting  of  them  with 
as  little  inconvenience  as  any  other  that  could 
be  imagined.  Such  are  the  two  establish- 
ments:— what  were  the  modes  of  manage- 
ment respectively  allotted  to  them  ?  To  die 
mercantile,  trust-management,  board-manage- 
ment: to  the  other,  contract -management. 
The  mercantile,  loaded  and  fettered  with  in- 
cessant regulation,  permanent  as  well  as  oc- 
casional, known  and  unknown,  present  and 
future,  is  delivered  over  to  a  body  of  ma- 
nagers ¥^0  have  no  interest  in  the  success — 
a  prey  to  delays,  to  want  of  unity  of  plan, 
to  fluctuation,  to  dissension.  The  unmer- 
cantile and  uninspectable  one,  left  altogether 
without  regulation  :*  the  prisoners  abandoned 
to  the  uncontrouled  and  uncontroulable  dis- 
cretion of  a  single  despot,  taken  from  the 
white-negro  trade.f  Where  there  is  manage- 
ment that  regulation  might  spoil,  they  regu- 
late without  mercy :  where  there  is  nothing 
to  spoil,  they  abstain  from  regulating,  as  H 
for  fear  of  spoiling  it. 


SECTION  IIL 

OF  SEPARATION  AS  BETWEEN  THE  8BXB8. 

In  all  plans  of  penitentiary  discipline,  the 
distribution  of  the  prisoners  into  dasses  is  a 
point  that  has  been  more  or  less  attended  to. 
In  this  classification,  the  object  regarded  as 
most  important  has  been  the  separation  of 
the  sexes.  In  the  present  plan,  provision  for 
that  purpose  has  not  been  neglected.  On 
this  head,  as  on  most  others,  the  provision 
made  must  be  governed  in  some  degree  by 


*  There  is  indeed  a  clause,  but  a  very  vague 
one  (8  60,)  for  subjecting  the  superintendents 
of  the  nulks  to  the  *'  direction  given"  respect- 
ing the  ^*  governors  of  the  penitentiary-houses;** 
but  in  terms  so  general  and  pregnant  with  am- 


regulations  besides  those  given  in  the  act  itself; 
for,  by  6  16.  such  future  regulations  can  origi. 
nate  only  with  the  committee  of  three,  whose 
authority  is  confined  to  penitentiary-houses. 

f  This  refers  to  the  clus  merely,  let  it  be  ob- 
served, and  not  to  the  individual  UnhappUy 
where  conduct  is  buried  in  darkness,  it  is  bv  the 
class  only  that  the  individual  can  be  judged. 
The  inspector  mentioned  in  the  act  has  never 
been  appointed.  No  powers  whatever  are  given 
him,  unless  the  right  of  entry  given  by  implica- 
tion is  to  be  called  a  power.  The  same  right  is 
given  to  justices  of  the  peace  within  their  terri- 
tory (§  41.)  He  was  to  visit  and  report  four 
times  a-jear.  He  was  to  have  enough  to  do  be- 
sides ;  for  he  had  the  same  powers  with  regard 
not  only  to  the  penitentiary- nouses,  but  all  the 
other  **  places  of  criminal  confinement  in  Lon- 
don and  Middlesex.**    (§69.) 


the  peculiar  structure  of  the  building.  The 
means  employed  in  buildings  of  the  ordinarjr 
form  have  little  or  no  application  here. 

Two  modes  of  eflfecting  the  separation  cC 
fer  themselves  at  first  view.  The  one  is,  to 
provide  for  female  convicts  a  building  and  an 
establishment  entirely  separate :  the  other  is, 
to  allot  to  this  purpose,  if  the  same  building 
is  employed  for  both  sexes,  at  least  a  sepa- 
rate ward.  The  onfrugality  is  an  objection 
that  applies  with  more  or  less  force  to  both 
these  expedients. 

It  applies  with  particular  force  to  the  caat 
of  a  building  and  establishment  altogether  se- 
parate. The  numbers  to  be  provided  for  being 
variable,  a  fixed  provision  must  ever  be  at- 
tended with  a  loss.  The  fluctuation  to  whidi 
the  total  number  of  prisoners,  male  and  fe- 
male taken  together,  is  liable,  is  a  distinct 
object,  for  wluch,  upon  this  plan,  provision 
has  been  already  made.  But  the  proportioo 
between  males  and  females  is  equally  liable 
to  vary  and  to  fluctuate.  Provide  two  esta- 
blishments, one  for  males  and  a  separate  one 
for  females :  the  one  may  be  comparatively 
empty,  while  the  other  overflows ;  at  the 
same  time  that  no  relief  can  be  afforded  by 
the  superabundance  of  room  in  the  one,  to 
the  deficiency  of  it  in  the  other.  ( 

The  same  inconvenience  will  still  obtam 
in  a  greater  or  less  degree,  in  the  case  of  se- 
parate wards.  Whatsoever  be  the  proportion 
fixed,  ceUs  will  be  vacant  in  one  part,  while 
they  are  wanting  in  the  other. 

The  best  arrangement,  were  the  numbers 


f  The  colonisation  plan,  if  it  is  to  go  oo,  and 
if  It  is  to  be  consistently  pursued,  will  add  a  fac- 
titious  cause  of  variation  to  the  above-mentioned 
natural  ones.  The  average  number  of  female 
convicts  is  in  a  large  prof^rtion  inferior  to  that 
of  the  males.  According  to  the  penitentiary 
act,  it  should  be  at  the  most  only  as  one  to  tii, 
since,  in  the  penitentiary-house,  among  900  pri^ 
soners  there  were  to  have  been  only  300  females 
to  600  males,  and  there  have  always  been  more 
than  twice  900  males  on  board  the  nulks.  Were 
the  whole  number  of  females  without  exceptioa 
sent  to  colonise,  the  number  would  therefore  still 
remain  far  short  of  being  adequate  to  the  pur- 
pose. As  far  as  concerned  the  female  sex.  the 
only  use  of  a  penitentiary  panopticon  wouM  be 
to  keep  them  during  the  interval  between  one 
ooloniamg  expedition  and  another.  At  one  time, 
then,  it  may  contain  hundreds :  at  another  time, 
none,  unless  it  be  the  case  or  married  women 
whose  husbands  were  not  comprised  under  a 
similar  sentence.  I  know  of  no  case  that  would 
afford  an  exception: — not  that  of  women  past 
diild-bearing ;  not  that  of  those  in  whom  that 
faculty  had  suffered  a  premature  extinction ;  es- 
pecially as  in  the  latter  case  the  matter  of  fut 
does  not  admit  of  being  ascertained.  Even  were 
population  out  of  the  question,  women  would  be 
of  indispensable  necessity  for  society  and  service. 
In  such  a  situation,  everything  in  the  shape  of  a 
woman  is  inestimable.  Here  a  crowd  of  reflas- 
tionspresent  themselves,  which  however  must  be 
dismissed^  as  not  being  to  the  present  purpose 
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inch  as  to  need  it,  and  the  proportioiis  suit- 
able, might  be  to  have  three  Penitentiary 
Puioptioons ;  one  always  filled  with  males, 
another  always  filled  wi^  females,  and  a  third 
to  receiye,  in  such  proportions  as  accident 
lurnished,  the  overflowings  of  the  other  two. 
The  difficulty  here  in  question  having  no  place 
in  either  of  the  unmixed  establishments,  I 
proceed  here  on  the  supposition  of  a  mixed 
one. 

Conceive  such  a  Panopticon  divided  into 
two  sides :  that  on  the  right  of  the  entrance 
1  caU  the  maU  side;  that  on  the  left  the/e- 
wtale.  For  the  male  side,  I  provide  as  many 
male  inspectors  as  shall.be  found  requisite; 
adding,  at  least,  one  female,  whom  I  style  the 
matron,  for  the  female  side.  To  each  sex  I 
alloc  a  separate  staircase,  running  from  top  to 
bottom.  No  £Bmale  is  ever  to  set  foot  on  any 
part  of  the  male  staircase :  no  male  on  any 
part  of  the  female.  Neither  is  any  male,  in 
passing  from  his  cell  to  the  male  staircase, 
to  pass  by  any  of  the  women's  cells :  he  is  to 
come  roiuid  to  the  male  staircase,  however 
distant :  and  so,  vice  versa,  in  regard  to  fe- 


Suppoaing  females  enough  to  occupy  the 
whole  fenude  side  of  two  stories  of  cells, 
thus  fiv  there  is  no  difficulty.  I  place  them 
in  the  lower  pair  of  cells,  subjected  to  in- 
spection firom  the  main  or  lower  story  of  the 
inspection-tower,  viz.  that  which  is  under- 
ne^  the  chapel,  and  in  which  the  annular 
inspector's  gaUery  incloses  a  circular  inspec- 
tor's lodge.  The  left-hand  semicircle  of  the 
whole  drcttit,  lodge,  and  inclosing  gallery 
together,  I  allot  to  the  matron,  with  her  fe- 
miJe  assistant  or  assistants,  if  such  should 
be  found  necessary.  The  right-hand  I  appro- 
priate to  the  male  inspector  with  his  subor- 
dinates. In  the  lodge,  a  moveable  screen 
marks  their  respective  territories.  In  the  en- 
cirding  gallery,  a  similar  screen  or  a  curtain 
answers  the  same  purpose.* 

As  £»  as  sight  is  concerned,  two  pieces  of 
canvas,  hung  parallel  to  each  other  at  about 
18  inches  distance  (the  thickness  of  the  par- 
tition-walls of  the  cells)  across  the  interme- 
diate area  and  the  cell  -  gallery,  mil  serve 
effectually  enough  to  cut  off  from  the  pri- 
soners of  each  sex  all  view  of  those  of  the 
other,  even  where  the  cells  are  contiguous. 
In  regard  to  eouver$(Uwn,  the  males  on  the 
one  side  the  separation- wall,  and  the  females 
on  the  other,  must  respectively  be  prohibited 
from  approaching  within  a  certain  distance  of 

*  It  is  icarce  necessary  to  observe,  that  screens 
and  cmrtains,  and  other  such  moveable  pardtions 
intended  as  obstacles  to  sight,  must  be  double, 
or  may  be  single,  according  to  circumstances. 
Where  the  eye  meant  to  be  eluded  can  gun  a 
nearapproadi,  they  must  be  double;  othennse  a 
slit  or  a  pinJiwe  would  be  sufHdent  to  frustrate 
the  dflsignx  when  such  approach  is  not  to  be  ap- 
fithenaed,  a  single  screen  answers  the  purpose. 


the  end  of  that  wall ;  that  is,  from  approadi- 
ing  within  that  distance  of  their  respective 
grates :  and  to  enforce  the  observance  of  this 
prohibition,  as  well  as  to  save  the  parties 
from  unintentional  transgression,  a  moveable 
interior  grate,  or  lattice- work,  very  slight  and 
very  open,  or  netting,  may  be  placed  within 
each  of  the  two  cells  at  the  requisite  distance 
firom  the  main  gratcf 

As  &r  as  hearing  is  concerned,  the  sepa- 
ration, it  is  evident,  would  be  effected  in  a 
manner  still  more  simple  and  effectual,  if  be- 
tween the  males  on  the  one  side  and  the  fe- 
males on  the  other,  a  whole  cell  could  be  left 
vacant.  If,  then,  the  numbers  are  such  as  to 
leave  any  such  vacant  cells,  the  vacancy  will 
of  course  be  left  in  the  spot  where  it  answers 
the  purpose  of  separation.  Should  the  number 
of  cells  occupied  by  females  be  even,  but  lesa 
than  the  number  contained  in  the  female  side 
of  two  stories  of  cells,  the  mode  of  effecting 
the  separation  is  almost  equally  simple.  The 
set  of  moveable  partitions  must  be  shifted 
aocordinglpr,  viz.  &e  curtains  crossmg  respec- 
tively the  mspector's  gallery,  the  intermediate 
area  at  that  height,  and  the  cell-gallery,  and 
the  screen  which  separates  the  matron's  side 
from  the  male  side  of  the  lodge. 

If  the  number  of  female  cells,  though  still 
even,  should  be  greater  than  as  above,  two 
modes  of  making  provision  for  it  present 
themselves.  One  is,  to  enlarge  the  matron's 
side  of  that  floor  at  the  expense  of  the  male 
inspector's,  as  the  latter  was,  on  the  former 
supposition,  enlarged  at  the  expense  of  the 
former :  the  other  is,  to  leave  the  division 
even,  and  take  what  fiirther  cells  are  requi- 
site for  females  from  a  higher  pair  of  cells ; 
parting  off  the  correspondmg  part  of  the  in- 
spection-gallery, the  annular-well,  and  the 
cell-galleries,  as  before. 

Is  the  number  of  cells  an  uneven  one?  The 
mode  of  effecting  the  separation  is  again  some- 
what different,  though  still  scarcely  less  ob- 
vious than  before.  In  this  case,  tiie  female 
part  in  one  of  the  stories  of  a  pair  of  stories 
of  ceUs  would  extend  fiirther  than  in  the 
other:  hang  the  separation-curtain  in  the  an- 
nular area  as  you  please,  a  female  cell  must 
be  exposed  to  the  view  of  a  male  inspector, 
or  a  male  cell  to  that  of  afemale  one.  To  ob- 
viate this  irregularity,  one  of  the  cells  must 
be  left  vacant.  If  the  number  on  the  esta- 
blishment should  be  short  of  the  full  comple- 
ment, it  would  be  only  leaving  the  vacancy 
here,  instead  of  elsewhere :  if  it  should  have 
the  foil  complement,  or  more,  the  inhabitants 
of  the  vacant  cell  must  be  turned  over  to 
other  cells,  which  will  thus  be  in  the  case 
already  explained  of  having  a  super-comple^ 
ment. 


f  It  must  have  a  door  of  the  same  materiak. 
with  a  lock  to  it,  corresponding  to  the  door  of 
the  exterior  grate. 
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On  the  funk  story,  from  wiildi  the  exit  is 
Into  the  yards,  and  in  particular  at  the  exit, 
the  separation  is  still  more  perfectly  effected, 
and  more  easily  managed.  A  single  piece  of 
canvBs,  let  fiiil  from  the  inspector's  bridge 
across  the  intermediate  area,  does  the  busi- 
ness at  once. 

Here  may  perhaps  occur,  as  a  disadvantage, 
what,  on  a  genend  survev,  appeared  in  &e 
light  of  an  luivantage — that  each  inspector, 
over  and  above  the  perfiect  view  he  has  of 
his  own  pair  of  cells,  has  a  partial  view  of 
all  the  others  in  the  same  pile.  Hence  it  will 
be  observed,  that  notwithstanding  the  pre- 
cautions above  detailed,  a  male  inspector  will 
have  some  view  of  a  female  cell ;  and  vice 
vertOt  thou^  it  be  less  material,  a  female  in- 
spector will  have  a  similar  view  of  a  male 
celL  The  answer  is,  that  the  boundary  line, 
viz.  that  at  which  a  prisoner  begins  to  be  vi- 
sible to  an  inspector  in  the  gallery  above  or 
below  the  one  belonging  to  Uie  cell  in  ques- 
tion, will  appear  in  practice  beyond  duiger 
of  mistake.  Within  this  line,  which  may  be 
sufficiently  defined  by  a  very  simple  nuirk, 
such  as  a  rope  hung  across,  the  female  pri- 
soners  may  be  warned  and  enjoined  to  confine 
themselves  at  stated  portions  of  the  twenty- 
four  hours;  for  in  regard  to  such  an  imperfect 
and  distant  view,  decency  is  the  only  con- 
sideration that  makes  it  very  material  to  place 
the  female  part  of  the  prisoners  so  completely 
out  of  sight  of  the  male  part  of  the  inspec- 
tors: and  it  is  only  to  certain  times  and 
certain  occasions  that  the  laws  of  that  virtue 
will  in  such  a  case  applv.  The  imperfect  view 
from  a  superior  or  interior  story  of  the  in- 
spection-part is  in  few  instances  so  extensive 
but  that  a  female  prisoner,  in  dressing  herself, 
for  example,  or  undressing  herself^  may  be 
perfectly  out  of  the  reach  ol  a  male  inspec- 
tor's eye ;  and  in  those  few  instances,  pro- 
vision may  be  made,  either  by  leaving  of 
vacancies,  or  by  interposition  of  screens,  in 
manner  already  mentioned.  All  this  while, 
what  must  not  be  forgotten  is,  that  a  female 
prisoner  cannot  be  exposed  in  a  manner  ever 
so  imperfect  to  the  eye  of  a  male  inspector, 
without  being  exposed  in  a  much  greater  de- 
gree to  the  observation  of  one  of  her  own  sex ; 
a  circumstance  which  affords  sufficient  secu- 
rity against  any  voluntary  trespasses  against 
decency  that  might  be  committed  by  a  female 
prisoner,  through  impudence,  or  in  the  design 
of  making  an  improper  impression  upon  the 
sensibility  of  an  inspector  of  the  other  sex. 

Tlie  same  consideration  will  serve  to  ob- 
viate an  objection  which  the  sllghtness  of  the 
partitions  that  separate  the  male  from  the 
female  side  of  the  inspection-tower  might  sug- 
gest. The  great  object  in  regard  to  the  se- 
paration of  the  sexes  is  that  between  prisoners 
and  prisoners ;  and  that  object  is  completely  I 
provided  for.   As  to  what  concerns  prisoners  I 


on  the  one  hand  and  inspectors  on  the  other; 
it  is  only  at  certain  times  that  the  female  pri- 
soners need,  or  even  ought,  to  be  out  of  all 
view  of  male  inspectors ;  at  other  times,  the 
utmost  that  can  be  requisite  is,  that  they 
should  not  be  exposed  to  the  view  of  the  in- 
spectors of  the  opposite  sex,  without  being 
at  the  same  time  exposed,  in  at  least  equal 
degree,  to  those  of  their  ovm.  Neither  of 
ihike  objects  is  more  than  what  an  ordinary 
attention  to  discipline  is  sufficient  to  insure. 

A  due  attention  to  the  same  oonsideratioiis 
of  time  and  drcumstance  will  be  sufficient 
to  insure  the  same  regard  to  decency  in  that 
part  of  the  discipline  which  concerns  the  in« 
spection  of  the  external  yards.  While  the 
female  convicts  are  taking  their  air  and  exer- 
dse  at  one  of  the  walking- wheels,  an  inspector 
of  the  opposite  sex,  especially  at  the  distnice 
at  which  he  is  placed  in  the  look-out,  is  as 
unexceptionable  as  one  of  their  own.  When 
bathing  is  to  be  performed  by  fimiales,  it  is 
in  a  yard  into  which  no  prisoner  of  the  other 
sex  need  ever  set  foot,  and  exposed  to  no 
other  inspection  than  that  of  a  female  inspec- 
tor occupying  her  quarter  in  the  look-out ; 
or,  if  necessary,  the  times  of  bathing  might 
be  different  for  the  different  sexes,  and  eadi 
inspector  might  in  his  turn  give  place  to  the 
other,  quitdng  the  look-out  altogether. 

The  good  Howard  expresses  lumself  much 
distressed  to  know  what  to  do  about  making 
a  choice  between  the  sexes  for  the  manage- 
ment of  a  penitentiary-house  for  females.* 
Female  rulers  might  want  firmness :  in  male 
ones,  probity  and  impartiality  might  be  warped 
by  the  attracticm  of  female  eyes.  The  pa- 
nopticon principle  dispels  this,  as  well  as  so 
many  other  difficulties.  Among  the  prisoners, 
a  coalition  between  the  sexes  would  be  an 
abuse ;  among  the  inspectors,  it  is  a  remedy 
against  abuse.  The  weakness  of  the  matron 
would  find  a  support  in  the  masculine  firm- 
ness of  the  governor  and  his  subordinates :  a 
weakness  of  a  difierent  kind,  on  the  male  side 
of  the  establishment,  would  find  its  proper 
check  and  corrective  in  the  vigilance  of  ma- 
tronly severity.  As  to  the  matron  and  her 
subordinates  of  her  own  sex,  it  is  not  surely 
too  much  to  assume,  that  for  these  stations 
individuals  will  be  chosen,  to  whom  sge  as 
well  as  character  have  given  an  authority  not 
to  be  shaken  by  any  audi  improper  influence. 
The  mixed  inspection,  let  it  be  obsoved,  I 
suppose  to  be  simultaneous :  if  alternate  only, 
the  check  would  have  little  force.  The  male 
ruler  would  have  carte  blanche  while  out  of 
the  eye  of  his  female  colleague. 

Must  the  iron  law  of  divorce  maintain 
throughout  the  whole  of  so  long  a  term  an 
unremitted  sway  ?  Can  the  gentle  bands  of 
wedlock  be  in  no  instance  admitted  to  assuage 

*  On  Lasacettos,  p.  225. 
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-Ae  gripe  of  impiiBoiiiiieiit  and  semtude? 
S^gfat  not  the  fiMnilty  of  exdiuiging  the  fintt- 
mUotted  conpanion,  for  another  far  otherwise 
qualified  for  alleviating  the  rigours  of  seclu- 
sion, be  conceded,  without  vioUtion  of  the 
terms,  or  departure  fixMn  the  spirit  of  the  sen- 
tence? AGght  not  the  prospect  of  such  in- 
dulgence be  an  incentive  to  good  behaviour, 
superadded  to  all  that  punishment  can  give  ? 
These  are  questions  to  which  a  humane  ma- 
nager would  surely  be  glad  to  find  (and  why 
n^  he  despair  of  finding^)  a  fit  answer  on 
tlie  lenient  side. 


SECTION  IV. 

OF  SEPARATION  INTO  COMPANIES  AND 
CLASSES. 

A  MODE  of  separation  according  to  a  plan  of 
diTision  into  classes,  being  exhibited  in  Plate 
IIL,  sometiiing  will  be  expected  to  be  said 
in  explanation  of  it. 

As  to  this  part,  the  draught  had  two  ob- 
jects: one  was,  to  show  in  what  manner  the 
inspection  principle  might  be  applied  in  uu- 
diminished  perfection  to  an  uncovered  area, 
and  that  without  prejudice  to  any  number 
of  divisions,  which,  in  what  view  soever,  it 
might  be  found  convenient  to  make  in  it :  the 
other  was,  to  show  in  what  manner  the  mis- 
ehiefr  so  much  lamented  by  Howard  and  other 
priaon  reformers,  as  resulting  from  promis- 
coouf  association,  might  be  diminished  by  a 
£  vision  of  the  prisoners  into  classes,  accom- 
panied by  a  local  and  physical  separation  cor- 
respondent to  that  idesl'one. 

Dissatisfied  with  the  division  into  chisses, 
though  carried  to  a  degree  of  improvement 
hitherto  without  example,  I  turned  my 
thou^tts  to  the  preservation  of  the  degree  of 
seclusion  observed  in  the  distribution  of  the 
prisoners  among  the  cells,  vtx.  a  division  into 
aanll  and  regulated  companies:  and  it  was  in 
the  course  <^  this  inquiry  that  I  hit  upon  the 
plan  of  airing,  of  which  the  wutrching  parade 
m  the  scene.* 

The  mischiefr  in  question  being,  by  means 
of  this  plan  of  airing,  obviated,  if  I  am  not 
mistaken,  as  fiv  as  the  nature  of  things  will 
admit,  all  other  phms  which  fiill  short  of  ob- 
viating  those  mischiels  in  equal  degree,  and 
accordingly  the  above-mentioned  plan  of  di- 
vision into  classes,  are  consequently  super- 
seded :  m  this  one,  Uierefore,  of  the  two  points 
of  view  above  mentioned,  the  divisions  exem- 
plified in  the  draught  are  of  no  use. 

A  fewadditiorai  observations,  for  the  pur- 
P|Ose  of  placing  in  the  clearest  light  the  rela- 
tive eligibility  of  the  several  possible  modes 
of  disposing  of  prisoners  in  respect  of  society 


•  See  Part  I.,  p.  101. 


among  themselves,  may  not  be  altogether  ill 
bestowed. 

The  principal  and  most  simple  modifica- 
tions of  whidi  the  management  in  relation  to 
this  head  is  susceptible,  stand  expressed  as 
follows :  — 

1.  Promiscuous  association. 

2.  Absolute  solitude. 

3.  Division  into  limited  companies. 

4.  Separation  corresponding  to  a  division 
into  classes. 

5.  Alternation  of  solitude  with  promiscuous 
association. 

6.  Alternation  of  solitude  with  division  in- 
to limited  companies. 

7.  Alternation  of  solitude  with  separation 
according  to  classes. 

Of  these  courses,  the  first  stands  repro- 
bated on  all  hands.  The  second  I  have  re- 
jected for  the  reasons  given  at  large  in  Part 
L  Section  6.  The  third  is  that  wluch  I  have 
preferred  to  the  second,  for  the  reasons  given 
in  the  same  section.  The  fourth  is  that  which 
occurred  to  me  at  first  as  preferable  to  the 
first  and  second,  but  stands  superseded  by  the 
third.  The  fifth  is  that  established  by  the 
penitentiary  act,  and  the  plans  which  follow 
it,  partly  as  it  should  seem  for  want  of  view- 
ing the  evil  in  its  foil  magnitude,  partly  for 
want  of  knowing  how  to  obviate  it.  The 
utmost  improvement  to  which  that  system 
would  naturally  conduct  is  the  exchange  of 
this  fifth  mode  for  the  seventh.  The  sixth 
is  mentioned  here  only  to  complete  the  cata- 
logue, its  inutility  being  indicated  by  the  same 
considerations  which  show  the  sufiidencv  of 
the  third. 

Companies  and  elaeees  —  where  is  the  dis» 
tinctiom  t —  Here :  in  companies,  the  numbers 
are  determinate;  in  dasses.  indeterminate. 
In  the  phuL  represented  by  the  draught,  the 
classes,  though  more  in  number  than  have 
ever  yet  been  discriminated,  would  still,  in 
an  establishment  of  any  magnitude,  be  few : 
but  though  they  were  as  numerous  as  the 
cells  by  the  number  of  which  that  of  the  pro- 
posed companies  is  determined,  the  division 
according  to  classes  would  never  coincide 
with  or  answer  the  purpose  of  the  division 
into  companies.  Why  ?  Because  the  num- 
ber of  individuals  in  each  class  being  essen- 
tially indeterminate,  some  classes  might  be 
empty  while  others  overflowed  »  and  in  those 
that  overflowed,  the  number  would  conse- 
quently exceed  the  measure  pitched  upon  as 
the  greatest  that  could  be  admitted  without 
departing  trom  the  ends  in  view. 

Of  the  separation  according  to  classes,  as 
contradistinguished  from  the  separation  into 
companies  secured  as  by  the  airing  plan,  the 
chief  inconveniences  are  the  two  following : 
it  leaves  the  convicts  still,  as  we  have  seen, 
in  crowds ;  and  if  pushed  to  any  length,  and 
carried  into  effect  by  separation-waUs,  it  is 
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propofiiomUjr  attended  with  agrett  addition 
to  the  expense.* 

That  it  leaves  the  prisoners  in  crowds  is 
evident ;  for  separation  according  to  classes 
implies  association  as  between  individuals  of 
the  same  dass :  of  whom,  though  the  separa- 
tion resulting  from  the  classification  were  to 
be  carried  ever  so  hr,  the  numbers  would 
still,  as  we  have  seen,  be  indeterminate. 

Crowds,  among  men  whose  characters  have 
undergone  any  sort  of  stain,  are  un&vourable 
to  good  morals.  This  property  belongs  to 
them  independently  of  any  mischievous  com- 
munications that  may  result  from  the  quali- 
ties of  individuals.  They  exclude  reflection, 
and  they  fortify  men  against  shame.  Reflec- 
tion they  exclude,  by  the  possession  they  take 
of  the  attention,  by  the  strength  as  well  as 
varietv  of  the  impressions  they  exdte,  by  the 
agitation  which  is  the  accompaniment  of  the 
incessant  change.  Their  effect  in  hardening 
men  against  shame  is  not  less  conspicuous. 
Shame  is  the  fear  of  the  disapprobation  of 
those  with  whom  we  live.  But  how  should 
disapprobation  of  criminality  display  itself 
among  a  throng  of  criminals  ?  Who  is  for- 
ward to  condemn  himself? — who  is  there  that 
would  not  seek  to  make  friends  rather  than 
enemies  of  those  with  whom  he  is  obliged  to 
live  ?  The  only  public  men  care  about  is  that 
in  which  they  live.  Men  thus  sequestered 
form  a  public  of  their  own :  their  language 
and  their  manners  assimilate:  a  lex  loci  is 
formed  by  tacit  consent,  which  has  the  most 
abandoned  for  its  authors;  for  in  such  a 
society,  the  most  abandoned  are  the  most 
assuming,  and  in  every  society  the  most  as- 
suming set  the  lead.  The  public  thus  com- 
posed sits  in  j  udgment  over  the  public  without 
doors,  and  rep^ds  its  laws.  The  more  nu- 
merous this  local  public,  the  louder  its  cla- 
mour, and  the  greater  the  fecility  it  finds  of 
drowning  whatever  memory  may  be  left  of 
the  voice  of  that  public  whidi  is  absent  and 
out  of  view. 

In  the  publications  of  Howard  and  other 
prison-reformers,  two  sorts  of  associations  I 
observed,  affording  so  many  standing  topics  of 
regret :  mixture  of  debtors  with  criminals ; 
and  mixture  of  the  as  yet  unhardened  with 
the  most  hardened  and  corrupted  among  cri- 
minals. Other  associations  might  also  here 
and  there  be  noticed  in  the  same  view :  such 
as  that  between  minor  delinquents  and  such 
classes  of  criminals  whose  ofl^ces  were  of 
the  deepest  dye ;  that  between  convicted  and 
unconvicted  criminals ;  and  that  between  cri- 
minals under  sentence  of  death,  and  others 

*  What  startled  me,  and  showed  me  the  ne- 
cessity of  probing  the  subject  to  the  bottom,  was 
the  being  told  by  an  architect,  that  the  walls  alone 
as  exprnaed  in  Plate  III.  ml|^t  come  to  two  or 
three  thousand  pounds.  It  was  high  time  then 
to  inquire  what  the  advantages  were  that  must 
be  so  dearly  paid  for. 


whose  lot  was  less  deplorable.  But  it  waa 
in  the  two  instances  first  mentiooed  that  the 
impropriety  seemed  to  present  itadf  in  tha 
most  glaring  colours. 

In  a  penitentiary-house,  one  only  of  all 
these  mixtures  can  come  in  questioo;  viz. 
that  between  the  hardened  with  the  unhar- 
dened. the  raw  with  the  aid  oflfender. 

Under  the  penitentiary  act,  and  the  plana 
of  management  that  have  beoi  grounded  on 
it,  the  condition  of  the  prisoners  alteinatea 
between  the  two  opposite  extremes :  a  state 
of  absolute  solitude  during  one  part  of  the 
twenty-four  hours;  a  state  of  promiscuous 
association  in  crowds  during  the  remainder. 
This  plan,  it  has  been  shown,  unites  the  ill 
effects  of  solitude  and  association,  without 
producing  the  good  effects  obtainable  fixmi 
the  former.  To  vacant  minds  like  these,  m 
state  of  solitude  is  a  state  of  mdancholy  vid 
discomfort ;  whidi  discomfort,  by  the  perpe- 
tual recurrence  of  promiscuous  association,  is 
in  the  way  of  reformation  useless.  It  is  the 
history  of  Penelope's  web  reversed :  the  work 
of  the  night  is  unravelled  by  the  day.f 


"f  Sensible  of  the  inconvenience,  the  oontriven 
of  the  8j«tem  have  done  what  occurred  to  them 
in  the  view  of  obviating  it  No  two  or  moie 
prisoners  are  to  work  together  without  a  room  on 
purpose,  and  one  or  more  inspectors  to  attend 
them.  This  at  working-times;  while  at  the  times 
of  **  meals,*'  and  airings,  and  *'  divine  servioe**' 
the  pUm  of  seclusion  is  given  up  as  ""*ntiTwMi» 
(§  33.)  What  can  be  said  of  this  ?  Immense 
means  provided,  and  the  end  sacrificed,  all  in 
the  same  breath.  Enormous  expense,  and  the 
wh<de  of  it  thrown  away.  There  must  be  aa 
many  lodging-rooms  as  prisooets;  there  may 
be  as  many  working  rooms;  and  there  must  he 
as  many  mspectors  as  working-rooms.  So  for 
the  act  is  explicit  Now  for  inforeooe; — Evenr* 
thmg  to  countenance  the  multiplication  of  wora- 
ing-rooros  in  this  view;  nothing  stall  to  limit  it  s 
while  in  the  same  section  such  care  is  taken  to 
set  limits  to  the  magnitude  of  the  lodging-rooms. 
It  is  said,  that  where  their  employments  will  ad* 
mit,  they  are  at  working  times  tobe  keptsepaiates 
is  it  fio^  said  that  they  shall  or  may  woik  m  sudi 
case  in  their  lodging-rooms?  Lodsing-roomsare 
mentioned  all  along  as  distinct  nom  working, 
rooms ;  and  where  the  employment  may  require 
ins  to  work  together,  the  ^*  room  is  to 


be  or  suitable  dimensions.**  What  is  the  infer- 
ence ?  that  it  must  be  distinct  from  the  lodging, 
rooms,  and  ought  to  be  of  double  thdr  aixe. 
The  deckred  wish  is,  that  ^  during  the  hours  of 
labour,  they  may  be  kept  separate  and  apart,**  as 
much  as  '*  the  nature  of  the  employments  will 
permit,*'  and  yet.  wherever  the  nature  of  the 
employment  requires  two  persons  to  work  to- 
gether, those  two  persons  are  to  have  a  room  of 
suitable  dimensions  (as  well  as  at  least  one  in- 
spector) to  themselves.  What  is  the  final  infer- 
ence ?  mat  to  the  900  lodging-rooms,  there  ought 
to  be  450  workin^-rooms,  of  which  no  one  ought 
to  be  less  than  twice  as  laise  as  a  lodging-room, 
and  of  which  (to  provide  for  employments  that 
may  require  an  unlimited  number  to  work  in  the 
same  room),  any  number  may  be  ever  so  mucn 
Urger.     Had  the  authors  meant  a  job  (than 
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The  distinctions  observed  in  the  formation 
of  the  classes  will  not  be  altogether  lost : 
they  will  serve  as  guides  in  the  formation  of 
the  companies.  For  this  purpose,  two  rules 
present  themselves : — 1.  Put  not  in  the  same 
company,  torrupt  and  uncorrupted;  2.  The 
more  corrupt  the  individuals,  the  less  numerous 
mtahe  the  eompamf.  The  choice  as  to  num- 
bers Hill  be  in  general  between  four,  three, 
and  two  .*•  these  considerations  may  serve  to 
determine  it. 

As  to  the  principles  which  determined  the 
characters  of  the  several  dasses,  I  took  them 
from  the  source  that  all  principles  are  natu- 
nlly  taken  from  —  common  opinion  and  the 
authority  of  others.  This  in  the  first  instance : 
bat  for  a  definitive  choice,  I  have  done  by 
them  as  I  do  by  all  principles,  as  fiur  as  time 
and  fiiculties  permit — I  have  subjected  them 
to  the  test  of  utility.  The  bulk  of  them  have 
stood  this  test ;  others  have  given  way.  The 
distinction  between  old  offenders  and  raw 
offenders  amongst  males,  and  that  between 
the  dissolute  and  the  decent  among  females, 
are  in  the  former  case :  that  between  the  daring 
and  the  quiet  among  males  is  in  the  latter. 

As  to  the  two  distinctions  adopted,  I  shall 
leave  them  on  the  same  basis  of  common 
opinion  on  which  I  found  them. 

The  other  being  rejected,  something  in 
the  way  of  reason  may  be  expected  to  ac- 
count for  the  rejection.  This  reason  will  not 
be  long  to  seek.  Quiet  or  daring  is  a  distinc- 
tion that  respects  safe  custody  and  obedience. 
But  in  a  prison  thus  guarded,  and  under  a 
government  thus  armed,  the  importance  of 
this  distinction  vanishes  altogether.  From 
four — no,  nor  from  four  hundred,  were  they 
all  loose  together,  and  all  Herculeses,  could 
such  an  establishment  have  anything  to  fear : 
entrenched  behind  the  surrounding  wall  — 
aimed  and  invisible  against  the  defenceless 
and  exposed,  a  single  female  might  bid  defiance 
to  the  whole  throng.  The  least  number  of 
rulers  that  could  possibly  be  made  to  suffice 
lor  inspection  and  instruction,  would  be  amply 
sufficient  for  mastery.  As  to  obedience,  it 
follows  in  the  most  perfect  degree  from  the 
inability  to  hurt,  the  exposure  to  chastise- 
mmt,  and  the  absolute  dependence  in  respect 
€i  the  means  of  sustenance.  In  a  situation 
like  this,  the  distinction  between  the  quiet 

which  it*is  certain  nothing  was  ever  farther  from 
iben*8  thottfffats,)  what  could  a  favoured  architect 
have  wished  for  mote  ? 

On  such  a  plan,  one  of  two  things  must  at  any 
fate  take  place :  association  in  crowds  (whence 
a  total  departure  from  the  professed  design,)  or 
buUdinsB  upon  buildings  to  prevent  it  The 
IKobabuity  is,  that  both  should  exist  tiunther-— 
the  evil  of  the  mischief,  and  the  etil  of  the  ex- 
pensive Kod  ineflkadous  remedy.  The  first  is 
indeed  a  necessary  oonsequence  of  the  other  parts 
ai  the  plan ;  and  the  other,  to  a  greater  or  less 
d^ree,  is  more  than  probable. 


and  the  daring  is  therefore  obliterated,  the 
most  transcendent  audacity  being  cut  down  to 
the  scantling  of  quietness. 

What  misled  me  vfras  the  apprehension 
manifested  in  the  common  plans  with  regard 
to  nocturnal  escapes,  and  the  anxiety  not  to 
suffer  even  two  to  be  together  during  the 
night,  notwithstanding  the  almost  promis« 
cuous  association  admitted  of  in  the  day.  If, 
then,  escape  and  rebellion,  said  I,  are  so  much 
to  be  apprehended,  the  more  daring  the  cha- 
racter of  those  who  are  left  together,  the 
greater  the  cause  for  apprehension ;  and  if 
the  quiet  are  left  with  the  daring,  the  daring 
may  corrupt  them,  and  make  them  like  them- 
selves. True ;  but  a  number  of  men  in  whom 
the  obnoxious  quality  is  already  in  full  vigour 
will  be  still  more  formidable  than  an  equal 
number  in  a  part  of  whom  only  it  hath  as  yet 
taken  place.  Whatever,  then,  be  the  reason 
for  separating  the  quiet  from  the  daring,  the 
reason  is  still  stronger  for  separating  the  daring 
from  each  other.  But  in  a  place  like  this, 
audacity,  be  there  more  or  less  of  it,  must  in 
any  case  be  equally  without  effect.  The  dis- 
tinction, therefore,  is  in  every  point  of  view 
of  no  use. 

How  different  the  case  in  the  common  plans 
of  penitentiary  management !  Each  cell  is  in 
its  interior  out  of  view  of  everything.  Even 
supposing  every  prisoner  separate,  what  turn- 
key or  taskmaster  could  be  sure  of  being  an 
overmatch  for  each  of  them,  and  not  only  an 
overmatch  at  the  long  run,  but  secure  against 
assault  in  the  first  instance  ?  Suppose  the 
prisoners  in  pairs,  what  two,  or  even  what 
three,  of  their  rulers,  could  look  upon  them- 
selves as  out  of  the  reach  of  danger?  Any 
man  who  has  no  regard  for  his  own  life  u 
master  of  another's.  In  this  state  of  despera- 
tion, which  unhappily  is  not  without  example, 
a  few  prisoners  might  be  enough  to  clear  a 
common  prison  of  its  rulers. 

Housebreakers  seemed  to  be  the  sort  of 
criminals  from  whom,  on  every  score,  the 
worst  was  to  be  apprehended.  They  would 
naturally  be  among  the  most  daring;  they 
would  be  amongst  the  most  skilful  and  ex- 
perienced in  mischief  of  all  kinds,  and  in  con- 
trivances for  escape.  True ;  and  the  more 
formidable  when  single,  the  more  dangerous, 
were  there  any  danger  in  the  case,  if  left  in 
the  company  of  eadi  other.  But  what  be- 
comes of  danger,  from  the  most  audacious  and 
most  skilful,  even  of  housebreakers,  where 
there  is  nothing  to  &vour  escape,  and  every 
thing  to  render  it  impossible  ? 

Having  brought  the  plan  of  seclusion  thus 
far  on  in  its  way  to  perfection,  let  us  see  how 
fiu-,  and  in  what  respects,  it  still  falls  short 
of  the  mark.  Not  fiu*,  I  hope ;  nor  will  the 
distance  afford  an  objection,  if  it  be  seen  that 
a  nearer  approach  would  be  impossible. 

One  cause  of  imperfection  is,  that  among 
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any  two  of  the  most  experienced  in  miichief, 
neither  perhaps,  but  might  still  find  some  new 
lesson  of  mischief  to  learn  of  the  others.  The 
tracts  in  which  their  experiences  hare  respec- 
tively run,  may  happen  to  have  been  more 
or  less  different.  Therefore,  though  but  two 
of  this  description  were  left  together,  and  the 
plan  of  mitigated  seclusion  by  division  into 
companies  carried  to  its  utmost ;  still  it  is  not 
carried  so  fiu*  as  could  be  wished. 

Another  is,  the  difficulty  that  may  attend 
the  ascertaining  the  character  of  the  individual, 
and  consequently  the  determination  of  the 
class  to  which  he  ought  to  be  referred. 

To  the  first  objection,  the  answer  is  short. 
If  this  degree  of  seclusion  be  not  sufficient, 
there  is  nothing  beyond  but  absolute  solitude. 
But  the  ineligibility  of  that  plan  has,  I  hope, 
been  sufficiently  made  out.*  Evil  of  absolute 
solitude  is  certain — ^it  is  immediate— 4t  is  in- 
tolerable— it  is  universal.  Evil  resulting  from 
an  association  thus  strictly  limited  is  but  con- 
tingent— it  is  remote — it  is  fiir  from  univer- 
sal ; — at  the  worst,  it  is  not  great.  What  does 
it  amount  to  ?  that  one  .of  &em  may  suggest 
to  the  other  some  trick  he  was  not  as  yet  mas- 
ter of.  What  if  now  and  then  sudi  a  thing 
should  happen  ?  Whatever  communications 
are  made  in  this  way  vrill  be  soon  made ;  and 
the  time  in  which  it  would  be  possible  to 
turn  them  to  account  in  the  way  of  practice 
will  not  come  for  years.  But  of  this  enough 
has  been  said  already.f 

So  much  as  to  the  suggestion  of  the  wteanM 
of  mischief.  Is  the  suggestion  of  imcentiveM 
any  more  to  be  apprehended? — a  material 
question ;  for  if  the  propensity  be  out  of  the 
way,  expedients  and  contrivances  will  die 
away  of  themselves.  What  should  the  cor- 
rupter insinuate  ?  That  there  is  no  danger  in 
guilt  ? — but  the  assertion  is  anticipated  and 
disproved  by  the  very  hct  of  their  being  there. 
That  there  is  pleasure  in  guilt? — but  the 
pleasure  is  dead  and  gone :  the  punishment, 
that  has  sprung  out  of  its  ashes,  is  present  in 
every  tense ;  in  memory,  in  sufferance,  and 
in  prospect.  That  shame  does  not  flow  from 
gwlt  ? — ^they  are  steeped  in  it  up  to  the  lips : 
they  have  a  scornful  world  to  gaze  at  them, 
and  each,  but  one,  two,  or  at  most  three  com- 
panions, to  keep  him  in  countenance. 

.What  other  corruptive  theme  should  come 
upon  the  carpet  ?  Debauchery  ?— it  is  not 
practicable ;  no,  not  in  any  shape :  checks 
unsurmountable ;  instruments  and  incentives 
none. 

Pro£uieness  ?—4ior  that  neither.  Pro&ne- 
ness  has  damour  for  its  natural  associate: 
separated  from  this  concomitant,  it  loses  its 
zest.  Clamour  they  are  absolutely  debarred 
from:  instant  punishment  would  follow  it. 
But  who  ever  whispers  an  execration,  or  a 


*  See  Part  L  Section  a        +  Ibid. 


profiuie  oath  ?  What  is  an  execration  ?  what 
is  a  prc^uie  oath  ?  Morally  speaking,  a  mere 
vulgar  expression  of  anger,  or  an  ^juratioR 
of  restraint.^  But  is  this  a  place  where  aoger 
can  be  gratified  or  find  vent? — is  this  a  pboe 
where  restraint  can  be  thrown  off  ?  To  dieck 
swearing,  is  to  check  anger  and  audacity; 
and  to  dieck  anger  and  audacity,  is  to  dieck 
swearing.  To  apparent  submissiveDess  thej 
wiU  be  forced ;  and,  after  a  time,  from  ap- 
parent submission,  real  will  ensue.  Men  be^ 
come  at  length  what  they  are  forced  to  seem 
to  be :  propensities  suppressed  are  weakened 
and  by  long-continued  suppressum  killed. 

A  more  consolatory,  a  more  inviting,  and^ 
as  it  should  seem,  a  mudi  more  natural  topic 
of  conversation,  is  the  melioration  of  their 
lot,  present  and  future :  how  they  shdU  earn 
most  by  their  work,  and  what  they  shall  dm 
with  what  they  earn,  now  that  they  can  do 
nothing  but  work,  and  that  dissipation  m 
every  shape  is  impossible,  and  all  means  of  it 
out  of  reach :  how  to  make  the  best  of  their 
present  situation  while  it  lasts :  how  to  em* 
ploy  the  distant,  though  longed-for  perk)d  of 
their  release,  in  such  projects  of  productive 
industrv  and  innocent  enjoyment,  as  their  re- 
covered liberty  will  allow  of,  and  as  it  would 
be  among  the  objects  of  a  good  pUm  of  nm* 
nagement  to  hold  up  to  them  and  to  Mlitate. 
To  be  engrossed  by  the  present  moment  ia 
among  the  characteristics  of  that  lowest  clasa 
of  inmviduals,  among  whom  the  spedes  of 
guilt  which  loul  to  this  mode  of  punishment 
are  most  apt  to  be  found:  it  is  in  a  more 
especial  manner  the  character  of  such  of  than 
as  have  actually  fiiUen  into  those  snares.  The 
force,  as  well  as  evil  effects  of  this  propensity, 
stand  demonstrated  by  the  very  act  by  whidi 
they  fdl :  being  in  one  instance  so  powerful, 
is  it  rational,  then,  to  condude  that  in  another 
it  will  be  of  no  effect  ?  Where  a  cause  is  one 
and  the  same,  some  degree  of  uniformity  can- 
not but  be  looked  for  in  its  force :  where  its 
effects  happen  to  be  on  the  evil  side,  thev 
ought  to  be  looked  out  for,  and  provided 
against ;  but  neither  are  the  good,  merelv  be- 
cause  they  happen  to  be  good,  to  be  thrown 
out  of  the  account,  and  regarded  as  impossible. 
No — as  it  was  the  interest  of  the  moment  that 
ruled  him  in  the  one  case,  so  will  it  in  the 
other.  When  that  irresistible  prompter  bec- 
koned him  into  the  track  of  guilt,  he  fell  into 
delinquency :  now  that,  wi^  a  much  steadier 


f  A  kind  of  inteQecdon.  As  then  aie  in* 
tegections  of  grief  and  of  surprise,  so  there 
are  intajecdons  of  anger  and  audadtj  s  and 
these  interjections  are  what  are  called  <mtks^ 
and  so  forth.  This  observation,  while  it  places 
the  moral  mischievousness  of  an  exproafioo  of 
this  cast  in  a  somewhat  new.  and  perhaps  not 
uninstructive  point  of  view,  shows  what  groond 
there  is  for  making  them  tbeoliiectsof  prahibi. 
tion  and  temporal  punishment,  more  cnedaUr 
in  such  a  place.  > 
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finger,  h  poinU  to  the  paths  of  innocence,  he 
will  confine  himself  to  those  paths. 

Reformaticm,  therefore,  mutual  reforroa- 
tioiu  seems  in  such  a  state  of  things  happily 
much  more  probable  than  increased  corrup- 
tkm.  even  among  those  who  are  already  the 
moat  corrupt  and  hardened. 

This  nearer  and  less  gloomy  view  of  the 
probable  future,  I  would  wish  to  recommend 
to  the  attention  of  those  desponding  mora- 
lists, who,  led  away  by  geneivl  and  hasty 
conceptioos,  look  upon  the  reformation  of  a 
thorough-bred  London  felon  as  an  object  al- 
together hopeless.  Had  delinquents  of  this 
description  been  firequemly  seen  under  such 
a  course  of  discipline,  and  the  result  had  been 
chits  unfiivourable,  the  despondency  would 
have  ground  to  stand  upon.  But  in  what  in- 
stance has  an  engine  of  anything  like  such 
DOwer  ever  yet  shown  itself  to  human  eyes? 

Should  seclusion,  pushed  to  the  very  verge 
of  absolute  solitude,  not  yet  promise  enough, 
will  cD/!tmtzalioN promise  more?  Turn  to  New 
South  Wales:  2000  convicts  of  both  sexes, 
and  160  soldiers  (not  to  speak  of  officers,) 
jumbled  together  in  one  mass,  and  mingling 
like  beasts :  in  two  years,  from  fourteen  mar- 
riages, eighty-seven  births;  the  morals  of 
Otaheite  introduced  into  New  Holland  by  the 
mediam  of  Old  England.* 


SECTION  V. 

CMPLOYMENT. 

1.  Op  what  nature  shall  be  the  employments 
carried  on  in  this  bouse?  of  what  quality,  in 
consequence,  the  labour  exacted  oif  the  pri- 
soners? 

2.  In  what  quatUitif  shall  that  labour  be? 

3.  How  much  within  the  day?  how  many, 
and  what  working  hours  f 

4.  Any  more  at  one  $eason  than  another? 
and  if  so,  at  what  season  ? 

5.  Any  difference  according  to  length  of 
standing  f  i.  e.  according  to  the  share  which 
lias  elapsed  of  each  man's  respective  term  ? 

To  each  of  these  questions  I  will  endeavour 
to  find  some  answer:  not  surely  in  every 
mstanoe  with  the  view  of  fettering  my  con- 
tractor; nor  in  any  instance  is  it  for  his  sake 
that  I  should  think  of  encroaching  upon  his 
^ee-will :  but  it  will  do  him  no  barm  at  least 
to  hear  what  I  have  to  say  to  him  in  the  way 
of  suf;;ge8tion  or  advice.  .  Beyond  advice  I 
should  never  think  of  going  with  him  in  that 
Tiew,  though  I  were  armed  with  all  the  powers 
of  law;  since  the  more  incontestible  the  good- 


*  See  Governor  Philip*s  Account  of  the  Set- 
dement,  4to,  17»1,  R.  p.  viii.  67;  Mr.  White's 
ditto, 4to,  1790;  and  ExtntcU  of  Letters  and 
Accounts  printed  and  laid  before  the  House  of 
Commons,  in  pursuance  of  an  order  of  April 


ness  of  the  advice,  in  the  shape  of  advice,  the 
more  palpable  the  inutility  of  it  in  tbe  shape 
of  obligation. 

Of  these  five  rules,  the  third,  fourth,  and 
fifth,  are  inserted  here  principally  in  deference 
to  the  penitentiary  act ;  the  fifth,  in  particu- 
lar, is  one  which  would  never,  I  confess,  have 
gained  entrance  into  my  imagination,  but 
through  the  medium  of  that  statute. 

1.  Of  what  quality  ?  To  that  question  I 
must  give  three  answers : — 

1 .  The  most  lucrative  (saving  the  regard 
due  to  health)  that  can  be  found. 

2.  Not  one  only,  but  two  at  least  in  alter- 
nation, and  that  in  the  course  of  the  same 
day. 

3.  Among  employments  equally  lucrative, 
sedentary  are  preferable  to  laborious. 

1.  What,  then,  are  the  most  lucrative,  will 
it  be  asked  ?  Who  can  say  ?  — least  of  any- 
body, the  legislator.  Sometimes  one  sort, 
sometimes  another.  No  one  sort  can  possi- 
bly, unless  by  dint  of  secresy  or  legal  mono- 
poly, stand  in  that  predicament  for  ever.  But 
there  are  those  which  are  essentially  disqua- 
lified fi-om  ever  standing  in  it :  they  are  those, 
as  we  shall  see,  which  stand  foremost  on  tbe 
list  recommended  by  the  penitentiary  act. 

2.  Thus  fiur,  however,  may  be  answered  in 
the  first  instance :  No  one  sort  at  any  time ; 
two  at  least  should  succeed  one  another  in 
the  course  of  the  same  day.  Why  ?  because 
no  one  sort  will  answer  all  the  conditions 
requisite.  Health  must  never  be  neglected. 
The  great  division  is  into  sedentary  and  labo* 
rious,  Ckmsult  health :  a  sedentary  employ- 
ment must  be  sweetened  every  now  and  then 
by  air  and  exercise — a  laborious  employment 
by  relaxation.  But  exercise  is  not  the  less 
serviceable  to  health  for  ministering  to  profit ; 
nor  does  relaxation  mean  inaction :  when  in- 
action is  necessary,  sleep  is  the  resource ;  a 
sedentary  employment  is  itself  relaxation  with 
regard  to  a  laborious  one.  And  though  the 
body  should  even  be  in  a  state  of  perfect  rest, 
that  need  not  be  the  case  with  tbe  mind. 
When  a  man  has  worked  as  long  as  without 
danger  to  health  he  can  do  at  a  sedentary  em- 
ployment, he  may  therefore  add  to  his  working 
time,  by  betaking  himself  to  a  bborious  one: 
when  a  man  has  worked  as  lopg  as  without 
pain  and  hardship  he  can  do  at  a  laborious 
employment,  he  may  work  longer  by  changing 
it  for  a  sedentary  one.  No  one  employ- 
ment can  therefore  be  so  profitable  by  itself, 
as  it  might  be  rendered  by  the  addition  of  an- 
other. Mixture  of  employments,  then,  would 
be  one  great  improvement  in  the  economy  of 
a  prison. 

In  the  mixture  thus  made,  whidi  of  the 
ingredients,  supposing  them  on  a  par  with 
respect  to  profit,  ought  on  other  accounts  to 
predominate  ?  The  sedentary :  and  that  up- 
on two  grounds — economy  and  peace.    The 
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harder  the  labour,  the  more  in  quantity,  and 
the  more  nourishing  in  quality,  the  food  re- 
quisite to  enable  a  man  to  go  through  with 
It.  At  the  same  time,  the  higher  fed  a  man 
in  such  a  situation  is,  the  more  robust  and 
formidable  he  will  be  in  case  of  his  becoming 
refractory,  and  the  more  likely  to  become  so. 
Among  men  in  general,  but  more  particularly 
among  men  of  a  description  so  untamed,  a 
daring  temper  is  the  natural  concomitant  of 
a  robust  frame.  A  blacksmith  or  sawyer  will 
naturally  require  more  food,  and  that  of  a 
more  substantial  kind,  than  a  weaver,  a  stay- 
maker,  or  a  tailor.  This  latter  consideration, 
it  is  true,  refers  only  to  the  conmion  plans : 
in  a  Panopticon,  be  the  prisoners  well  or  ill 
fed,  strong  or  weak,  the  peace  of  the  house 
is  equally  secure.* 

Mixture  ministers  to  economy  in  other 
ways :  it  helps  quantity,  it  improves  quality. 
By  variety  it  renders  each  less  irksome ;  but 
the  less  irksome  a  man's  work  is  to  him,  the 
more  as  well  as  the  better  he  will  work. 

Could  a  man  be  made  even  to  find  amuse- 
ment in  his  work,  why  should  not  he  ?  and 
what  should  hinder  him  ?  Are  not  most  fe- 
male amusements  works  ? — are  not  all  manly 
exercises  hard  labour  ?t 


*  I  foreet  what  little  nrrant  it  was  of  Qreece. 
whose  poucy  we  are  told  it  was,  in  the  view  of 
keepioff  his  subjects  quiet,  to  encourage  them 
to  beUKe  themselves  to  unathletic  occupations— 
in  the  language  of  the  good  old  cut-throat  mo- 
rality, effeminate  ones.  1  have  taken  a  leaf,  I 
confess,  out  of  that  mantes  book;  the  applica- 
lion  I  make  of  it  wiU  not,  I  hope,  be  charged 
with  tjrranny. 

In  my  humble  way  of  thinking,  the  facility  of 
stifling  dispositions  unfavourab^  to  security  is 
preferable  to  the  ^ory  of  subduing  them,  or  the 
necessity  of  punisDing  them. 

Among  laborious  employments,  the  greater 
part  arm  the  body — all  arm  the  mind.  Why 
ffive  any  unnecessary  increase  to  the  force  which 
ft  is  your  great  study  to  keep  in  sufcti^ction  ? 
The  more  active,  the  stronger;  and  the  stronger, 
the  more  un^vemable.  Vigour  and  courage  in 
a  fislon  constitute  the  danger  and  the  weakness, 
as  in  the  good  citisen  they  dothe  strength  and 
securiQr,  of  the  state. 

All  this,  be  it  once  more  observed,  renrds  the 
common  plans  merely.  In  a  panopticon  I  should 
not  care  now  robust  my  prisoners  were ;  nor  even 
how  they  were  armed,  so  it  were  not  with  fire- 
aims.  In  a  common  penitentiary-house,  in  Uie 
sort  of  prison  built  by  the  penitentiary  act,  the 
difference  is  no  trifle.  There  they  are  to  be  in 
crowds:  a  single  turnkey  or  taskmaster  to  watch 
Over  them:  he  inclosea  in  the  same  room  with 
them,  and  without  anything  to  keep  them  at  a 
distance :  they  furnished  wim  took  and  materials 
for  hard  work,  convertible  into  weapons  of  of- 
fonoe:  the  room  closed  and  screened  fnmi  view 
like  other  rooms :  assistance  out  of  view  and  out 
of  reach, 
•f-  It  is  an  observation  made  somewhere,  I  think, 
by  Locke,  in  his  book  on  Education,  that  for 
onildren  amusement  is  to  be  obtained  not  less 
dfoctuaQy  from  chcapaad  profitable  occupations. 


n.  How  much  in  quatUihff — Of  course,  as 
much  as  can  be  extracted  from  eadi  without 
prejudice  to  health.  The  question  is  already 
put — the  answer  already  given :  it  is  given 
by  the  rule  of  economy — it  is  given  by  tlie 
rule  of  severity ;  nor  is  there  anything  in  tlie 
rule  of  lenity  to  contradict  it. 

m.  What,  then,  should  be  the  working 
hownf  As  many  of  the  four  and  twenty  as  the 
demand  for  meals  and  sleep  leave  unengi^fed. 

Would  the  dumber  be  too  great  to  be  spent 
in  an  emplojrment  of  the  labonous  dass  ?  Give 
the  surplus  to  a  sedentary  one.  Suppose, 
then,  two  employments  of  the  different  dasaes 
equally  productive,  and  that  the  laborious  one 
is  too  fotiguing  to  be  continued  during  hadf 
the  number  of  the  working  hours,  what  ia  to 
be  done  ?  Take  away  from  this  employment 
hour  aftter  hour,  and  transfer  them  to  the  on- 
laborious  one :  do  this,  till  there  remaini  no 
more  of  the  former  than  a  man  can  fill  up  in 
that  manner,  without  being  debarred  by  the 
&tigue  from  bestowing  the  whole  remainder 
of  the  disposable  time  on  the  sedentary  em- 
ployment. 

To  what  imaginable  good  purpose,  even  in 
the  way  of  amusement,  could  so  much  as  a 
moment  of  absolute  inaction  serve? — to  con- 
versation? But  what  should  hinder  their 
talking  from  morning  till  night,  if  they  are 
disposed  for  it  ?  Not  meals,  certainly  ;  no« 
nor  work  neither :  few  laborious  employments 
exclude  conversation,  and  scarce  any  seden- 
tary ones. 

IV.  More  hours  at  one  season  than  another  '* 
— Another  question  already  answered ;  and 
answered  in  the  negative.  In  all  seasons  as 
much  as  may  be ;  therefore  at  no  season  more 
or  less  than  at  another.  Less  of  the  laborious, 
perhaps,  at  one  time  than  another ;  viz.  lets 
now  and  then,  when  the  heat  of  the  weather 
is  such  as  to  render  the  laborious  empbyment 
too  fiitiguing :  but  then  so  mudi  the  more  of 
the  sedentary.  Now  and  then,  the  heat  may 
be  so  great,  for  a  part  of  the  twenty-four 
hours,  that  almost  any  sort  of  bodily  exotion 
would  be  hardship.  Be  it  so :  but  if  this  can 
happen  at  any  time,  it  is  only  by  accident — 
it  is  not  the  effect  of  the  season,  but  the  event 
of  the  day ;  and  though  the  body  rest,  it  is 
no  reason  why  the  mind  should  lie  in  waste. 
Though  it  be  too  hot,  for  instance,  to  weave, 
it  will  hardly  be  too  hot  to  write,  to  read,  or 
hear  a  lesson. 

v.  Fewer  hours,  or  less  work  done  in  the 
time,  at  one  degree  of  Mtatuling  in  the  prison 

than  from  unprofitable  and  expensive  ones.  A 
recommendation  he  accordingly  gives  is,  to  make 
a  point  on  all  occasions  of  givrng  to  employments 
ofthe  former  description  the  preference  over  those 
of  the  latter.  If  the  pronriety  of  the  preference 
is  indisputable  wich  regard  to  youthful  mnocraoe, 
how  much  more  palpably  so  ra  the  case  of  male- 
factors, whose  ocaipations  are  to  be  allotted  to 
them  in  the  way  of  punishment  for  their  crimes? 
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tbBn  at  anotber  ? —  Why  should  there  ?  or, 
eoosistently  with  the  rules  already  laid  down, 
can  there  be  ?  At  every  period,  as  much 
work,  as  can  be  obtained — as  great  a  part  of 
the  twenty-fours  employed  in  work,  as,  con- 
■latently  with  the  above  limitation,  can  be ; 
therefm,  in  every  part  the  same. 

Thus  says  pUin  humble  economy :  what 
savs  the  penitentiary  act  ?  Weshallsee.  The 
firet  thing  it  does  is  to  set  out  with  a  wrong 
object — labour  for  labour's  sake.  Had  eco- 
nomy been  the  mark,  the  demands  of  lenity, 
as  well  as  of  due  severity,  might  have  been 
all  along  satisfied  with  little  trouble,  and 
without  any  expense.  Abandoning  the  first, 
it  attains  neither  of  the  other  two ;  aiming 
sometimes  at  the  second,  sometimes  at  the 
third,  it  attains  neiUier :  vast  expense  in  strain- 
ing the  discipline,  and  it  is  inordinately  re- 
lazed  ;  vast  expense  in  relaxing  it,  and  it  is 
intolerably  severe. 

At  the  first  step,  economy  is  kicked  out  of 
doors.  Two  dasses  of  prisoners — two  classes 
of  employments ;  one  requiring  the  most  vio- 
lent exertions — ihe  other,  none.  Whether 
a  prisoner  shall  be  put  to  the  one  or  to  the 
other  is  to  depend — upon  what?  The  money 
to  be  earned  ?  No ;  but  upon  **  age,,  sex, 
health,  and  ability  ;'*~  age,  sex,  health,  and 
ability,  and  nothing  else.  What  is  the  pro- 
fessed ohgect  ? — profit  ?  No :  HardnesM,  ser- 
wi&tff  drudgery — and  there  it  ends.  "  Every*' 
prisoner  is  to  be  "  kept**  —  yes,  every  prisoner 
—  so  ftr  as  is  consistent  with  —  **  sex,  age, 
health,  and  ability,  to  labour  of  the  hardest 
and  most  servile  kind,  in  which  drudgery  is 
diiefly  required  ;** — such  as  **  treading  in  a 
iriied,  drawing  in  a  capstem,"  and  so  forth ; 
««  and  those  of  less  health  and  ability,  regard 
being  also  had  to  age  and  sex,  in  picking 
oakmn,  weaving,  spinning,  knitting,  or  any 
other  lest  laborious  employment,"  [§  33.  J 
How  many,  then,  are  to  be  employed  in  the 
aedentary  sort  of  employments  ? — as  many  as 
can  be  employed  to  greater  advantage  than 
in  the  other  ?  '  No ;  but  those,  and  those  only, 
CO  whom,  for  want  of  health  and  ability,  the 
«•  hard,**  and  •«  servile,"  and  ••  drudgmg**  work 
cmnot  be  given.  No  picking,  no  weaving, 
DO  spinning,  no  knitting,  though  orders  came 
withont  number  for  that  sort  of  work,  and 
not  one  for  the  labour  of  the  capstem  or  the 
whed.  It  is  to  be  a  mere  Catherine  wheel, 
or  an  Ixion's  pdieel — a  mere  engine  of  pu- 
aiahment,  and  nothing  dse.  Two  modes  of 
employment  present  ti^emselvea:  the  first  as 
hard  work  agun  as  the  second — the  second 
aaprofitabte  again  as  the  first;  the  individual 
eqittlly  free  for  either.  What  can  be  done  ? 
Either  the  unprofitable  one  must  be  given 
Urn,  and  tiie  profitable  one  rejected,  or  the 
principle  of  the  act  departed  from,  and  its 
ngonctions  flatly  disobeyed. 
We  are  told  somewhere  towards  the  dose 


of  Sully  8  Memoirs,  that  for  some  time  after 
the  decease  of  that  great  and  honest  minister, 
certain  high  mounts  were  to  be  seen  at  no 
great  distance  from  his  house.  These  mounts 
were  so  many  monuments  of  his  charity  ;  for 
those  of  his  economy  stood  upon  very  different 
and  more  public  ground.  The  poor  in  his 
neighbourhood  happened  to  have  industry  to 
spare,  and  the  best  emplojrment  he  could  find 
for  it  was,  to  remove  ^rt  firom  the  place 
where  it  lay,  to  another  where  it  was  of  no 
use. 

By  the  mere  force  of  innate  genius,  and 
without  baring  ever  put  himself  to  school  to 
learn  economy  of  a  French  minister,  a  plain 
English  jailor,  whom  Howard  met  with,  was 
seen  practising  this  rerived  species  of  pyramid 
architecture  in  miniature.  He  had  got  a  par- 
cel of  stones  together,  shot  them  down  at  one 
end  of  his  yard,  and  set  the  prisoners  to  lug 
them  to  the  other :  the  task  achieved,  **  Now, ' 
says  he,  **  you  may  fetch  them  back  again.** 
Being  asked  what  was  the  object  of  this  in- 
dustry, his  answer  was — '*  To  plague  the 
prisoners.*'  This  history  is  a  parable  — this 
governor  the  type  of  our  legulator.  Ask  him, 
"  What  is  work  good  for?"  answer— «•  To 
plague  prisoners  ?"* 

We  have  seen  the  amxtant  benefit  of  aUer^ 
nation.  What  says  the  act  ?  Laborious  with 
laborious,  sedentary  with  sedentary,  if  you 
please.  Sedentary  with  laborious?  Yes;  it 
you  can  make  a  prisoner  go  backwards  and  for- 
wards from  constitution  to  constitution,  frtHn 
sex  to  sex,  and  from  age  to  age.  We  have  seen 
the  occoMumal  benefit  of  change :  what  lati- 
tude does  the  act  allow  on  this  head  ?  The 
same.  Should  a  greedy  governor  attempt  in 
dther  way  to  smuggle  economy  into  the  house, 
the  rigid  hand  of  a  committee-man,  or  an  in- 
spector, or  a  risiting  justice,  might  pull  him 
by  the  sleeve  and  say  to  him,  **  Sir,  tiiis  must 
not  be ;  it  is  contrary  to  law.  Tou  may  put 
those  of  the  one  dass  to  tread  in  a  whed, 
draw  in  a  capstem,  saw  stone,  polish  marble, 
beat  hemp,  rasp  logwood,  chop  rags,  or  make 
cordage,  as  you  please ;  you  may  set  the  others 
to  pidt  oakum,  weave  sacks,  spin  yam,  or 
knit  nets :  but  know,  sir,  that  by  him  who  is 
for  the  capstem  or  the  wheel,  no  nets  are  to 
be  knit,  yam  to  be  spun,  sacks  to  be  woven, 
or  oakum  to  be  picked.  When  the  capstem 
heaver  has  hoven  till  he  can  heave  no  more,  he 
is  to  sit,  lie,  or  stand  still  and  lounge :  when 
he  who  has  been  picking  oakum  is  in  want  of  air 
and  exercise,  he  may  go  and  take  a  walk,  pro- 
vided his  wslldng  hour  be  come,  and  that  no 
other  use  be  made  of  it.  And  mind,  sir,  that  a 
man  of  the  whed- walking  cast  be  not  tumed 


*  Howard  on  Lasarettos,  p.  147—1  beg  the 
jailor's  pardon:  wbatisabove  was  from  memory : 
nis  conmvsnce  was  the  setting  them  to  saw  wood 
with  a  blunt  saw,  made  blunt  on  purpose.  The 
icmoven  of  mounts  weie  a  oommittee  of  justices. 
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over  to  oakum-pickiiig  —  although  all  the 
wheels  should  be  engaged,  or  although  there 
should  be  a  demand  more  than  can  be  supplied, 
for  the  oakum,  and  none  for  the  labour  of  the 
wheel.  For  know,  sir.  that  we  are  in  Hindo- 
ttan  —  Bramah  has  spoken  —  the  castes  must 
not  be  confounded.*' 

*'  Imagination  !  imagination  !  —  as  if  there 
were  a  magistrate  in  the  kingdom  that  could 
hold  such  language."  O  yes,  many :  patience, 
end  we  shall  see.  Meantime,  does  not  the 
act  say  all  this  ?  What  does  it  say  then  ? 
What  is  the  object  of  the  chiuse,  or  what  the 
use  of  it  ? 

What  is  at  the  bottom  of  this  predilection 
for  hard  labour  ?  Sound.  The  hibour  is  ntode 
hard,  that  it  may  be  caUed  hard ;  and  it  is 
called  hard^  that  it  may  be  frightful,  for  fear 
men  should  fisill  in  love  with  it.  Hard  labour 
was  the  original  object.  The  error  is  no  new 
one :  sentences  of  commitment  to  hard  labour 
are  as  frequent  in  our  penal  code  as  the  exe- 
mition  of  them  has  been  rare.  It  is  no  pe- 
culiar one :  it  is  to  be  found  upon  the  continent 
as  well  as  here.  Dutch  rasp-houne — Flemish 
maUon  deforce  —  everything  impressed  the 
mind  with  the  idea  of  hard  labour.  House  of 
hard  labour  was  accordingly  the  origiiud  name. 
House  of  hard  labour,  it  was  suggested  by 
somebody,  is  a  name  by  which  no  house  will 
ever  be  called,  and  the  well-imagined  word 
penitentiartfJiouse  was  put  in  its  stead.  But 
though  the  name  was  laid  aside,  the  impres- 
sion which  had  suggested  that  name  remained 
in  force. 

The  policy  of  thus  giving  a  bad  name  to 
industry,  the  parentof  wealth  and  population, 
and  setting  it  up  as  a  scarecrow  to  frighten 
criminals  ^dth,  is  what  I  must  confess  I  can- 
not enter  into  the  spirit  of.  I  can  see  no  use 
m  making  it  either  odious  or  infiunous.  I  see 
little  danger  of  a  man's  liking  work  of  any 
kind  too  well ;  nor  if  by  mischance  it  should 
fiul  of  providing  him  in  suffering  enough,  do 
I  see  the  smallest  difficulty  of  adding  to  the 
hardness  of  his  lot,  and  that  without  any  ad- 
dition to  the  hardness  of  his  labour.  Do  we 
Mrant  a  bugbear  ?  Poor  indeed  must  be  our  in- 
vention, if  we  can  find  nothing  that  will  serve 
but  industry  ?  Is  coarse  diet  nothing  ?  is  con- 
finement— is  loss  of  liberty  in  every  shape — 
nothing  ?  To  me  it  would  seem  but  so  much 
the  better,  if  a  man  could  be  taught  to  love 
labour,  instead  of  being  taught  to  loath  it. 
Occupation,  instead  of  the  prisoners'  scourge, 
should  be  called,  and  should  be  made  as  much 
as  possible,  a  cordial  to  him.  It  is  in  itself 
sweet,  in  comparison  of  forced  idleness ;  and 
the  produce  of  it  wiU  give  it  a  double  savour. 
The  mere  exertion,  the  mere  naked  energy, 
is  amusement,  where  looser  ones  are  not  to 
be  found.  Take  it  in  either  point  of  view, 
industry  is  a  blesdng :  why  paint  it  as  a  curse  ?* 


•  The  Chevalier  Paulet*s  views  on  this  head 


Hard  labour  ?  Ubour  harder  than  ordinary, 
in  a  prison  ?  Not  only  it  has  no  business  there, 
but  a  prison  is  the  only  place  in  which  it  is 
not  to  be  had.  Is  it  exertion  that  you  want? 
violent  exertion?  Reward,  not  punishment, 
is  the  office  you  must  apply  to.  Compulsion 
and  slavery  must,  in  a  race  Uke  this,  be  ever 
an  unequal  match  for  encouragement  and  li- 
berty ;  and  the  rougher  the  ground,  the  more 
unequal.  By  what  contrivance  could  any  man 
be  made  to  do  in  a  jail,  the  work  that  any 
common  coal-heaver  will  do  when  at  large? 
By  what  compulsion  could  a  porter  be  noade 
to  carry  the  burthen  which  he  would  carry 
with  pleasure  for  half  a  crown  ?  He  would 
pretend  to  sink  under  it :  and  how  could  you 
detect  him  ?  Perhaps  he  would  Bink  under  it 
—  so  much  does  the  body  depend  upon  the 
mind.  By  what  threats  could  you  make  a 
man  walk  four  hundred  miles,  as  Powell  did, 
in  six  days  ?  Give  up,  then,  the  passion  for 
penitentiary  hard  labour,  and,  among  employ, 
ments  not  unhealthy,  put  up  with  whatever 
is  most  productive. 

It  is  to  this  grim  phantom  of  hard  labour 
that  economy,  however,  is  sacrificed  in  a  thou- 
sand  shapes.  Trades  fixed,  though  they  should 
be  losing  ones :  working-hours— hal^  as  vre 
shall  see,  struck  off  at  one  stroke ;  then  a 
considerable  share  of  the  remaining  pittance; 
then  again  a  double  share :  laborious  ei^ploy- 
ments  prescribed,  to  the  exclusion  of  seden- 
tary ones ;  employments  which  demand  much 
foo<l.  to  the  exclusion  of  those  which  require 
but  little  :  and  after  all  these  sacrifices,  and 
all  this  relation,  more  regulation  added, 
by  which  it  is  made  impossible,  as  we  shall 
see.  to  have  hard  labour  as  hard  here  as  else- 
where. 

As  to  the  genera]  complexion  of  the  em- 
ployment, the  act.  as  we  have  seen,  is  pe- 
remptory: as  to  the  pardcular  species,  it 
contents  itself  with  recommendation.  But 
even  recommendation  had  much  better  have 
been  let  alone.  Bad  or  good,  a  recommen- 
dation ill  such  a  matter  has  no  business  in  a 
law:  bad,  it  is  pernicious;  good,  it  is  un- 
necessary. Is  an  act  of  parliament  a  place  to 
say  to  a  man,  **  Sir,  here  is  a  trade  which 
will  answer  your  purpose  ?" 

Good  when  given,  it  will  be  bad  soon  after. 
Two  things,  and  two  things  only — a  secret 
and  a  monopoly — can  give  to  any  sort  of  trade 
a  permanent  superiority  of  advantage.  Bad? 
it  is  positively  pernicious  —  it  is  not  simply 


suit  better,  I  must  confess,  with  mine.  -  In  his 
esublishment,  a  capital  article  in  the  penal  list 
is  the  punishment  of  forced  idleness ;  and  with- 
out dividing  his  boys  for  the  purpoM  into  two 
classes  and  three  dasses,  or  plagnmg  his  mana- 
gers with  goTemmg  committees,  he  oontriTes 
to  render  it  sufiiciently  unoomfonablc.  See  an 
interesting  account  of  the  esublishment  of  that 
generous  and  intelligent  philanthropist  in  the 
Ri^tory,Vd,X^         ■ 
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ineless.  Recommendation  &lUng  from  such 
a  heigitt  acquires  force,  and  has  the  effect  of 
a  command.  We  shall  see  it  has.  Unfortu- 
nately, the  recommendations  given  here  are 
not  only  bad  in  the  details,  but  bad  in  princi- 
ple :  bad  in  principle,  by  assuming  that  human 
force,  when  separated  from  human  reason,  is 
capable  of  being  made  use  of  to  advantage ; 
bad  in  detail,  by  exhibiting  among  the  modes 
of  giving  application  to  human  force,  some 
that  are  peculiarly  disadvantageous. 

In  the  first  place,  bad  in  principle.  There 
are  two  modes  of  applying  human  labour: 
one  is  where  the  task  of  generating  the  force 
and  that  of  giving  direction  to  it,  are  the 
work  of  the  same  man ;  as  in  conmion  saw- 
ing performed  by  hand,  or  turning  in  a  foot 
lathe :  the  other  is,  where  the  tafik  of  pro- 
iuetion  is  performed  by  one  man,  and  that  of 
direction  by  another ;  as  in  a  turning  lathe 
turned  by  a  detached  wheel.  In  the  latter 
Iray,  human  labour,  when  employed  for  the 
mere  purpose  of  labour,  can  never  be  em- 
ployed to  advantage  upon  a  large  scale.  Why? 
because,  not  to  mention  wind,  water,  and 
steam,  there  are  always  animals  to  be  found, 
any  one  of  which  may  be  made  to  generate 
more  force  than  many  men,  without  costing 
so  much  to  keep  as  one.  If,  then,  all  the 
brute  force  you  want  is  no  more  than  what 
a  single  man  is  enough  to  generate,  human 
labour  may  so  fiir  be  employed  in  that  way 
to  advantage  ;  for  yon  cannot  have  a  beast 
to  work  without  employing  a  human  creature, 
a  boy  at  least,  to  keep  it  to  its  work.'  But 
if  the  quantity  of  force  you  want  is  anything 


*  The  instance  of  a  turnspit  dog  is  an  excep- 
km:  but  the  force  that  can  be  generated  in  that 
ray  b  but  small,  and  that  for  no  long  continu- 


Coold  an  elephant  be  made  to  tread  in  a  wheel 
in  the  same  manner  ?  If  he  could,  here  would 
be  a  source  of  mechanical  power  not  to  be  des- 
pised in  Hindostan :  whether  it  could  ever  be 
worth  while  in  an  economical  view  to  keep  an 
animal  of  this  sort  merely  for  that  purpose,  is 
another  cootideration.  But  wherever  elephants 
are  kepi  already,  either  for  military  pniposes  or 
for  show,  their  labour,  could  it  be  employed  in 
this  way  at  all,  might  be  emploved  to  very  oon- 
sideiable  advantage.  If,  at  twice  or  thrice,  an 
elephant  could  be  made  to  walk  in  this  way  to 
the  amount  of  six  hours  in  a  day,  three  elephants 
rcKeving  one  another  would  keep  up  a  fund  of 
motion  that  would  last  18  hours  out  of  the  24, 
which  is  more  than  the  usual  number  of  working 
hours  in  a  day:  four  elephants  would  keep  up 
a  perpetual  motion.  Speaking  from  the  mo- 
ment (for  reflection  and  research  on  such  an 
occasion  will  hardly  be  expected)  there  are  few 
wind-mills  or  water-mills,  1  should  sunpose,  that 
ooca]»y  so  great  a  force.  In  a  wheel  of  a  sise 
snlBaent  to  admit  an  animal  of  this  bulk,  the 
acclivity  would  be  very  mdual;  and  the  height 
would  be  such  as  would  admit  of  a  rider,  if 
necessary,  without  difficulty.  The  form  as  well 
as  manners  of  the  animal  seem  to  render  it  at 
least  as  fit  for  this  sort  of  service  as  a  turnspit 
Vol.  IV. 


above  what  one  man  can  generate  and  keep 
up  for  a  sufficient  length  of  time,  to  employ 
human  force  in  that  brute  way,  can  never 
answer :  an  old  blind  horse,  an  ox,  perhaps 
even  an  ass,  will  turn  a  wheel,  a  little  boy 
will  serve  for  driving,  and  the  keep  of  beast 
and  boy  together  will  perhaps  not  exceed  the 
keep  of  one  man,  certainly  not  equal  that  of 
two.f 

The  elementary  primvm-mobiles^  wind,  wa- 
ter, steam,  wherever  they  can  be  applied,  are 
applied,  as  being  cheaper,  in  preference  even 
to  the  animal :  still  cheaper  of  course  they 
must  be  than  that  which  consists  of  human 
labour.^ 

**  But  do  not  you  yourself  make  this  use  of 
human  labour  ?  do  not  you  employ  in  this 
way,  not  one,  not  two  of  your  prisoners,  but 
the  whole  number  ?"  Yes ;  that  I  do :  but 
why  ?  because  I  get  it  for  nothing ;  which  is 
still  less  than  what  the  boy  and  the  ass  would 
cost  me.     I  can  undersell  the  broom-maker. 


dog ;  much  more  so  than  any  of  the  common 
beasts  of  draught:  though  even  these,  could 
they  be  made  to  work  at  Si  in  this  way,  might 
perhaps  in  this  way  be  worked  to  more  advan- 
tage, than  by  drawing. 

Where  they  are  kept  for  military  purposes, 
the  profit  that  might  thus  be  made  of  their  la- 
bour in  time  of  peace  mi^ht  thus  |>ay  for  the 
heavy  expense  of  their  maintenance  in  time  of 
actual  service.  Even  where  they  are  kept  merely 
for  state,  reasons  for  employing  them  in  this 
manner  would  not  be  « anting.  It  would  be  a 
means  of  preserving  their  health,  which  other- 
wise may  be  soon  destroyed,  and  the  life  of  the 
animal  cut  short  for  want  of  exercise.  Several 
animals  of  this  sort  have  been  imported  into  this 
country  in  the  course  of  the  present  reign.  Two 
at  a  tune  I  remember  seeing  at  the  Queen*s 
house.  The  uncomfortable  state  in  which  they 
were  kept,  debarred  from  all  exercise,  and  con. 
fined  to  a  small  stable,  where  they  had  scarcely 
room  to  turn,  or  even  stand  at  their  ease,  soon 

E roved  fatal  to  these  noble  quadrupeds.  #hose 
ves  nature  had  designed  to  emulate  in  ouration 
those  of  the  first  patriarchs  among  men. 
-f*  Nor  yet  can  it  answer  to  employ  a  man  for 

Sinerating  force,  but  upon  the  supposition  that 
e  whole  quantity  of  the  conunodity  capable  of 
finding  a  market  is  no  more  than  what  the  brute 
force  generated  by  two  men  is  able  to  produce. 
Suppose  it  equal  to  the  force  of  three  men,  one 
man  to  give  direction  to  the  force,  with  a  beast, 
and  a  boy  to  drive  it,  could  afibrd  the  commodity 
so  much  cheaper  as  to  break  the  other  two,  with 
their  respective  directing  partners. 

:^  In  the  economy  of  mechanical  operations, 
one  o(  the  most  fertile  sources  of  improvement  is 
the  separating  the  art  of  giving  direction  to  force, 
from  the  labour  of  ffenerating  it  Great  is  the 
advanta^  that  may  oe  made  in  this  way,  even 
where  tms  latter  operation  is  lef^  to  man :  much 
greater  of  course  where  it  is  turned  over-tomore 
proper  agents.  A  single  man,  or  in  many  in- 
stances a  single  child,  and  that  a  very  young 
one,  may  find  direction  for  a  very  powerful  ma- 
chine, or  a  very  numerous  assemblage  of  >less 
powerful  ones :  instance— the  spinning-machines, 
and  the  various  other  engines  employed  in  the 
manufactories  of  the  different  sorts  or  cloths. 
K 
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who  stole  the  sticks:  I  steal  my  brooms 
ready  made.  The  labour  I  employ  in  this 
way,  I  steal  the  whole  of  it  from  idleness. 
The  same  labour  does  the  business  of  health 
and  economy  at  the  same  time.  My  prisoners, 
if  they  did  not  walk  in  a  wheel,  must,  like 
other  prisoners,  walk  out  of  a  wheel :  and, 
in  the  latter  case,  the  same  d^ree  of  exer- 
cise would  require  more  time  spent  in  walk- 
ing, than  in  the  former. 

Inexpediency  in  detail  is  another  property 
of  these  imperious  recommendations.  For  in- 
stances of  laborious  employments,  eight  sorts 
of  operations  are  promiscuously  brought  to- 
gether :  "  Treading  in  a  wheel,  or  drawing  in 
a  capstem  for  turning  a  mill  or  other  engine, 
sawing  stone,  polishing  marble,  beating  hemp, 
rasping  logwood,  chopping  rags,  and  making 


What  are  we  to  understand  from  this  he- 
terogeneous specification?  In  the  two  first 
instances,  the  only  thing  mentioned  is  the 
mode  of  generating  the  force :  in  the  other 
six,  the  direction  to  be  given  to  it,  the  ap- 
plication to  be  made  of  it.  Is  it  that  the 
force  generated,  as  in  the  two  first  instances, 
is  meant  to  be  applied  to  produce  the  ef- 
fects respectively  specified  in  the  other  six  ? 
Hardly.  Sawing  stone  and  polishing  marble, 
I  am  assured,  are  operations  that  have  never 
yet  been  performed  any  otherwise  than  by 
hand.  Beating  hemp  and  rasping  logwood 
are  performed  thriftily  by  wind  and  water ; 
unthriftily  here  and  there  perhaps  by  hand : 
hemp-beating,  especially,  so  untbriftily  as  to 
be  banished  from  all  free  manufactories,  and 
confined  to  prisons,  where  its  sole  use  is,  like 
that  of  the  blunt  saw,  to  plague  those  who 
work  with  it.  Chopping  rags  is  performed, 
at  all  paper-mills  I  ever  saw  or  heard  of,  by 
the  force  of  that  element,  an  abundant  sup- 
ply of  which  is  essential  to  the  manufacture. 
Was  a  business  like  this  ever  performed  by 
a  mill  or  other  engine  moved  by  a  walking- 
wheel  or  capstem  ?  I  must  have  good  proof 
of  it  before  I  believe  it;  My  conclusion  is, 
that  in  the  recommendation  of  the  wheel  and 
the  capstem  "  for  turning  a  mill  or  other  en- 
gine," the  views  of  the  legislator  had  not  got 
the  length  of  pitching  upon  any  particular 
sort  of  work  to  be  performed  by  the  mill  or 
other  engine — that  the  operations  mentioned 
immediately  afterwards  were  not  meant  as 
instances  of  work  to  be  performed  by  such 
means ;  but  that  the  intention  was,  that  they 
should  all  of  them  be  performed  by  hand.  If 
so,  two  different  misrecommendations  are 
enveloped  in  this  one  clause.  One  is,  the 
employing  of  human  labour  for  the  generation 
of  brute  force,  in  preference  to  the  elemen- 
tary  and  other  irrational  agents :  the  other 
is,  the  performing  by  hand  a  variety  of  ope- 
rations, not  only  to  the  neglect  of  the  most 
advantageous  methods  of  employing  machi- 


nery, but  to  the  neglect  of  those  very  Daetfaod« 
which  itself  has  been  pointing  out. 

As  to  the  making  of  cordage,  the  ineligi- 
bility of  such  an  emplojmnent  for  sudi  a  pine 
has  been  pretty  frilly  shown  above.*  Im- 
mense space — that  space  inclosed  at  an  im- 
mense expense,  which,  be  it  ever  so  immense, 
will  hardly  be  sufficient — and  all  this  to  carry 
on  a  manu&etory  of  implements  of  escape. 

The  strangest  recommendation  is  that 
which  is  intimated  by  the  placing  the  labour 
of  the  wheel  and  that  of  the  capstem  on  the 
same  line,  as  if  indififerentiy  applicable  to  the 
same  purposes.  The  first  is  of  all  the  known 
modes  of  generating  pure  force  by  human  ex- 
ertion the  most  advantageous :  the  other,  un- 
less in  very  particular  circumstances,  perhaps 
the  least  so.  In  the  place  in  question,  these 
circumstances  are  never  to  be  found.  Com- 
pared with  a  perpendicular  wheel,  the  sort  of 
horizontal  wheel  called  a  capstern  would,  io 
such  a  place,  be  a  miserable  contrivance.  The 
most  painful  and  intolerable  muscular  con- 
traction will  not  produce,  in  the  latter  wny,  a 
quantity  of  force  approaching  to  that  which  is 
produced  by  the  successive  application  of  the 
weight  of  the  body  in  the  mere  act  of  walking 
in  the  other.  The  capstem-heaver  would  be 
dead  before  the  wheel-walker  felt  the  sensa* 
tion  of  fiitigue.f  The  advantage  of  that  hori- 
zontal wheel  is,  that  you  can  put  more  men  by 
&r  to  it  than  you  can  put  to  the  perpendicular 
one :  you  can  lengthen  the  levers ;  you  can 
multiply  them  to  a  great  degree ;  you  could 
even  put  story  of  them  over  story.  Hence 
it  is  of  use  where,  having  plenty  of  men,  who 
if  not  employed  in  this  way  could  not  be  em- 
ployed at  all,  you  want  now  and  then  a  heavy 
lot  of  work  done  in  a  short  time.  Such  is 
the  case  in  seamanship.  Accordingly,  in  sea- 
manship the  capstern  is  made  use  of  with 
great  advantage — in  heaving  anchors  out,  in 
raising  them,  and  so  forth;  and  I  question 
whether  there  be  another  instance.  {     Since 

•  Part  I.  Section  20. 

+  According  to  Desaguliers,  the  force  whidi 
a  man  can  exert  in  towing  is  upon  an  average 
equal  to  no  more  than  271bs. ;  that  is,  a  force  that 
would  serve  to  raise  a  weight  to  that  amount; 
for  instance  so  much  water  out  of  a  well.  But 
'*  drawing  in  a  capstem**  is  towing.  According 
to  the  same  philosopher,  UOlbs.  may  be  rec- 
koned the  average  weight  of  a  man :  with  this 
whole  force  a  man  acts,  when  vralking  in  awheel. 
The  principle  of  the  walking-wheel  is  therefore 
more  than  5  times  as  advantageous  as  that  of  the 
capstem. 

:|:  Am  I  right?  I  think  I  have  traced  the  error 
to  Its  source.  On  board  the  ballast  lighters,  the 
capstem  was  employed  to  raise  gravd ;  for  the 
captain  was  a  seaman.  Now  as  anchois  are  raised 
in  that  manner,  why  not  gravel  ?  On  board  the 
ballast-lighters,  gravel  is  raised  upon  the  capstem 
pindple;  and  that  surely  is  hard  labour.  But 
hard  labour  is  the  very  thing  we  want,  and  there 
it  is  for  us. 
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the  world  began,  I  do  believe  it  has  neyer  been 
employed  to  keep  up  a  constant  force. 

Eren  laying  profit  out  of  the  question,  as 
the  authors  of  the  penitentiary  act  do,  and 
setting  up  labour  as  its  own  end  without  look- 
ing for  any  thing  beyond  it,  we  shall  find  the 
lesson  equally  pregnant  with  delusion.  Even 
in  this  point  of  view,  nothing  can  be  more 
opposite  than  the  labour  of  the  capstern  and 
that  of  the  wheeL  Wheel- work  is  open  to 
abuse  on  neither  side :  capstern- work,  on  both 
sides.*  Laaness  on  the  part  of  the  work- 
man, negligence  or  partiality  on  the  part  of 
tiie  inspector,  may  reduce  the  exertion  to 
nothing :  tjrranny  may  screw  it  up  to  a  pitch 
fiiteltolife. 

Nor  is  wheel- work  less  happily  adapted  to 
the  purposes  of  economy  in  other  points  of 
▼lew.  Knowing  by  trial  the  quantity  of  force 
necessary  for  giving  motion  to  your  wheel, 
yoa  can  provide  for  the  keeping  up  of  that 
fierce  with  the  utmost  certainty:  you  can 
know  before-hand  what  each  man  can  and 
will  do,  as  well  as  afterwards  whether  he  has 
or  has  not  done  it.  In  this  way,  as  no  man 
can  dieat  you,  nor  is  the  quantity  of  work 
dependent  at  all  upon  good- will,  slave's  work 
is  worth  as  much  as  freeman's  work,  neither 
being  capaUe  of  doing  more  nor  better  than 
tbe  other  in  the  same  time.f 

*  Whed-work  is  mere  foot  exerdae:  capstern 
wofk  is  aim  exercise.  In  the  former,  the  effect  is 
the  innnediate  result  of  muscular  exertion,  and 
pvopottioned  to  that  exertion,  be  it  ever  to  neat 
«r  ever  so  little :  in  the  latter,  it  is  the  result  of 
mere  weight— -Uie  weight  of  the  bod  jr  luccessively 
applied  to  the  different  parts  of  the  circumference 
or  a  wheel;  and  so  Ions  as  the  same  pace  is  kept 
up,  that  weight,  as  well  as  the  exertion  by  which 
it  Is  applied,  is  invariably  the  same. 

In  the  wheel-work,  if  there  were  twenty  men 
in  a  wheel,  you  would  know  exactly  what  each 
man's  exerdon  was,  and  what  the  share  it  had  in 
the  production  of  the  common  effect:  in  the 
capstem-work,  tbou£[h  there  were  but  two  men, 
you  could  not  ascertain  either  man*s  share. 

•f  Could  not  a  man  cheat,  it  may  be  said,  by 
•etting  his  foot  down  on  the  same  spot  trom 
wWch  he  took  it  up,  or  even  backward  instead 
of  forward?  I  should  doubt  it:  and  if  it  were 
fcanble,  an  effectual  remedy  might  be  found. 
Even  in  a  single  wheel  (I  mean  a  wheel  with  a 
lingle  man  in  it)  the  impeiut  already  acquired 
by  a  few  turns  would  maxe  it  much  easier  to  a 
nan  to  go  on,  than  to  step  backward,  or  in  the  same 
place:  much  more  in  a  double  wheel,  especiaUy 
Ir  the  deceit  were  pracdsed  by  one  alone  with- 
oat  ibt  coucunence  of  the  other.  In  the  only 
walking  wheel  I  ever  saw  (which  was  made  for 
a  carriage  to  go  without  horses)  there  were  steps 
in  tbe  mside  for  the  convenience  of  treading. 
Tbeae  would  serve  likewise  to  render  deceit  more 
difficah.  as  well  as  to  maintain  regularity  in  the 
pace.  But  de^t  might  at  any  rate  be  prevented, 
cspeciidly  with  the  bdp  of  these  treadinff-boards, 
ky  prescribing  the  number  ofstnis  to  be  taken 
iHtmn  a  oertam  timet  a  small  index-whed  oon- 
Bccted  with  tlie  main  wheel,  as  in  the  instrument 


The  regulation  about  hours  strikes  me,  I 
must  confess,  as  a  most  extraordinary  one. 
Working-hours,  never  more  than  ten  out  of 
the  four-and-twenty ;  and,  for  a  quarter  of 
the  year,  not  more  than  eight :  eight  for  three 
months,  nine  for  two  months  more,  and  ten 
for  the  other  seven.  For  greater  certainty, 
a  curfew  clause :  all  lights  and  fires  out  be- 
fore nine.  Of  the  quantity  of  labour  that 
might  be  had,  more  than  five  parts  out  of  15 
in  pcdnt  of  timet  ^  we  shall  see,  %  thrown 
away,  for  the  sake  of  getting  the  other  nine 
or  ten  of  a  hard  sort :  and  adl  the  while,  by 
this  very  limitation  in  point  of  time,  matters 
so  arranged,  tbat  it  shall  be  not  only  difficult 
on  other  accounts  to  have  the  labour  as  hard 
here  as  elsewhere,  but  upon  this  account  im- 
possible. —  This  an  act  for  ihe  promotion  of 
hard  labour  I  Say  rather  for  the  prevention 
of  it. 

What  a  lesson  to  the  country !  That  little 
more  than  half  the  labour  the  hpnest  poor, 
the  industrious  tradesman,  are  forced  to  go 
through  in  order  to  live,  is  a  lot  too  hard  for 
felons  I  What  is  the  tendency,  not  to  say  the 
fruit,  of  all  this  hard  labour  so  unhappily  be- 
stowed in  the  field  of  legislation  ?  to  render 
hard  labour  impossible  in  the  place  it  is  sped- 
aDy  destined  for,  and  odious  everywhere  else. 

In  one  circumstance  of  it,  the  regulation  is 
a  perfect  riddle  to  me: — most  work  when 
the  weather  is  hottest.  That  the  number  of 
working-hours  should  be  made  variable  ac- 
cording to  the  heat  of  the  weather,  how  little 
necessary  soever  as  we  have  seen,  was,  how- 
ever, natural  enough  ;  but  the  prindpie  by 
which  the  variation  is  determined  seems  a 
perfect  paradox.  When  was  the  number  to 
be  the  greatest? — when  the  season  was  hot- 


called  a  way^witer  for  measuring  ground,  would 
serve  to  show  with  the  utmost  exactness  how  far 
the  iiyunction  had  been  observed. 

In  some  instances,  the  quantity  of  the  effect 
produced  miffht  be  made  to  show  the  number 
of  turns  that  nad  been  given  to  the  wheel :  for 
example  in  raising  water,  the  quantity  of  water 
that  naa  been-  raued.  But  this  depends  upon 
the  nature  of  the  work,  and  the  instances  in 
which  it  would  hold  good  are  comnaratively  but 
few.  The  index-wheel  (whidi  of  course  must 
be  situated  in  such  a  manner  as  to  be  out  of  the 
reach  of  having  its  indications  falsified  by  the 
labourers  in  the  wheel)  is  therefbre  the  pref^- 
able  resource.  ^ 

To  keep  the  force  thus  sained  to  an  equality, 
in  any  operation  in  regaru  to  which  the  differ, 
ence  m  point  of  weight  between  man  and  man 
were  liable  to  produce  occasional  defldendes, 
those  whose  natural  wd^ht  was  under  the  nutrk 
might  carry  artificial  weight  in  proportion :  and 
if  with  this  addition  the  exerdse  were  too  much 
for  any  one,  a  proportionable  abatement  might 
be  made  to  nim  in  the  article  of  time.  Weight 
might  thus  be  carried,  not,  as  in  the  equestnan 
phrase  for  inchety  but  for  lig^mess  and  for 


X  See  Section  DUtHbuiiott  of  Time. 
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teat — in  the  height  of  summer:  when  the 
least  ?  when  the  season  was  coldest — in  the 
depth  of  winter :  in  the  temperate  months, 
it  was  to  take  a  middle  course.  What  can 
have  heen  the  ohject  here  ?  In  a  clause  in 
which  the  quantity  of  labour  was  directly  and 
professedly  limited  and  reduced,  one  should 
have  thought,  it  had  been  lenity  and  indul- 
gence. But  where  is  the  indulgence  of  work- 
ing a  man  hardest  when  he  is  hottest,  and 
giving  him  least  work  when  work  would  be  a 
blessing  to  him,  to  keep  him  from  the  cold  ? 

Even  the  propriety  of  marking  the  tempe- 
rature in  this  imperfect  and  indirect  way  by 
the  season,  instead  of  the  perfect  and  direct 
way,  would  itself  be  questionable.  For  observe 
the  consequence :  work  is  to  be  lessened  (or, 
as  this  clause  will  have  it,  increased)  upon  the 
supposition  of  its  being  sultry,  when  perhaps 
it  is  below  temperate :  work  is  to  be  increased 
(or,  as  this  clause  will  have  it,  diminished) 
upon  the  supposition  of  its  being  hard  wea- 
ther, when  perhaps  it  is  above  temperate. 
Whether  the  thermometer  is  between  20  and 
40,  or  between  50  and  60,  or  oetween  60  and 
80,  is  a  feet  just  as  easy  to  ascertain  as  whe- 
ther it  be  January,  April,  or  August.  If  the 
idea  of  regulating  work  by  temperature  is  not 
ridiculous,  it  is  not  accuracy  that  will  render 
it  so.  If  heat  and  cold  are  to  be  measured, 
it  is  surely  as  well  to  do  it  by  a  right  stand- 
ard as  by  a  wrong  one. 

But  we  have  already  seen  that  it  is  cpiality 
only,  and  not  quantity  of  work,  that  ought 
to  be  influenced  by  temperature ;  and  that 
neither  the  one  nor  the  other  ought  to  be 
regulated  by  law. 

Eight  then,  and  no  more,  is  the  greatest 
number  of  hours  during  which,  in  tf»e  cold 
season,  any  sort  of  work,  sedentary  or  labo- 
rious, is  in  this  establishment  for  hard  labour 
to  be  carried  on :  so  at  least  says  section  34. 
True  it  is,  that  by  section  4.5,  a  possibility  is 
created  of  a  prisoner*s  working  at  additional 
hours  over  and  above  those  which  have  been 
mentioned.  A  possibility?  Yes;  and  that 
is  quite  enough  to  say  of  it.  A  special  per- 
mission must  be  given  by  the  committee  :  it 
is  to  be  given  only  "  to  the  most  diligent  and 
meritorious  ;**  only  "  in  the  way  of  reward 
or  encouragement" — they  may  choose  whe- 
ther they  will  give  it  in  this  shape,  or  in  that 
of  an  allowance  of  a  part  of  the  earnings  of 
the  stated  hours :  it  is  to  be  only  "  during 
the  intervals  of  the  stated  labour ;"  not  there- 
fore in  any  interval  between  a  time  of  labour 
and  any  other  time,  such  as  that  of  rest  or 
meals  :  all  "  working  tools,  implements,  and 
materials" that  "  will  admit  of  daily  re- 
moval," are,  by  section  34,  to  be  **  removed" 
when  the  "  hours  of  work  are  passed,  to 
places  proper  for  their  safe  custody,  there  to 
be  kept  till  the  hour  of  labour  shall  return ;" 
and  by  section  40,  "  the  doors  of  all  the  lodg- 


ing-rooms  are  to  be  locked  (with  the  priMii- 
ers,  I  suppose,  in  them,)  and  all  lights  there- 
in extinguished,  after  the  hour  of  nine." 

A  possibility  (did  I  say  ?)  of  extra  work  ? 
Tes ;  and  what  is  there  more  ?  The  governor, 
on  whom  it  so  unavoidably  depends,  has  mo- 
tives given  him  for  thwarting  it,  and  none  for 
forwarding  it :  none  for  forwarding  it,  since 
the  earnings  at  these  extra-hours  are  to  go 
entire  to  the  prisoner- workmen — no  part  of 
them  to  him.  But  of  the  labour  of  the  stated 
hours,  a  great  part,  if  not  the  whole,  is  to  go 
to  him.  [§  20.]  Of  the  hard  work,  which  is 
the  only  sort  the  act  allows  of  where  bard 
work  can  be  got,  so  much  as  can  be  gt>t  within 
the  compass  of  the  stated  hours,  he  will  there- 
fore be  sure  to  get  from  them :  but  of  the 
only  two  species  of  labour  which  the  act  ex- 
hibits at  the  head  of  the  list  of  specimens  and 
patterns  (treading  in  a  wheel,  and  heaving  at 
a  capstern,)  there  is  not  one  whidi  it  would 
be  possible  for  a  taskmaster  to  compel  the 
continuance  of,  so  much  as  during  eight  hours 
of  the  twenty-four,  the  smallest  of  the  num- 
bers of  stated  hours  prescribed.  Judge,  then* 
whether  he  will  give  up  any  of  that  time  which 
is  his,  in  order  to  make  them  a  present  of  it.* 

Another  anticlimax  not  less  extraordinary 
is  yet  behind :  labour  made  less  and  less,  ac- 
cording to  length  of  standing.  When  a  man 
has  served  a  third  of  his  time,  so  much  is  to 
be  struck  off  from  his  work;f  when  two 
thirds,  so  much  more.  Less  and  less  of  it 
there  is  thus  to  be,  the  more  valuable  it  ia 
become  to  everybody,  the  easier  it  sits  upon 
himself,  and  the  nearer  he  is  arrived  to  the 
period  when  he  will  have  that  and  nothing 
else  to  depend  upon  for  his  subsistence.  % 

*  What,  then,  does  this  clause  amount  to  r  any- 
thin^  or  nothine:  ?  Shall  we  ask  the  Olouce»ter 
magistrates?  Their  decision  is  in  the  n^adve. 
Punctual  copyists  of  the  other  provisions  of  the 
act,  they  have  passed  this  by  without  notice. 

t  *^  From  his  confinement  and  labour,**  sava 
the  act  (§  3a) 

X  "  The  offenders shall  be  divided  faito 

three  dasses;  which  shall  be  called  the^it,  «e« 
condy  and  third  class:  for  which  purpose  thetima 
for  which  such  offenders  shall  severally  be  com* 
mitted  shall  be  divided  into  three  equal  parts  ; 
and  during  the  first  part  of  the  time  of  tbeim. 
prisonment  of  every  such  offender,  he  or  she 
shall  be  ranked  in  the  first  dass,  and  during  the 
second  part  of  such  time,  he  or  she  shaU  be 
ranked  in  the  second  class,  and  during  the  thiid 
and  but  part  of  such  time,  he  or  she  shall  be 
ranked  in  the  third  dass:  and  the  confinement 
and  labour  of  such  offenders  as  shall  irom  time 
to  time  be  ranked  in  the  first  dass,  shall  be  most 
sdict  and  severe,  and  the  confinement  and  labour 
of  the  offenders  ranked  in  the  second  class,  shall 
be  more  moderate,  and  the  confinement  and  la- 
bour of  those  ranked  in  the  third  dan,  shall  be 
still  more  relaxed ;  which  several  degrees  of  con- 
finement and  labour,  so  to  be  affixed  to  each  clasa« 
shall  from  time  to  time  be  sealed  by  the«ommit« 
tee,  by  orders  of  regulation  to  be  approved  of  u\ 
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What  is  at  the  bottom  of  all  this  contri- 
vance ?  —  possibly  the  principle  of  the  blunt 
saw :  when  prisoners  require  most  plaguing^ 
most  labour  is  to  be  got  out  of  them ;  when 
less  plaguing  will  suffice,  the  superfluous  la- 
bour is  to  be  tossed  by,  as  being  of  no  further 
use.  While  their  work  is  troublesome  to 
them,  and  they  are  awkward  at  it,  and  it  is 
worth  but  little,  they  are  to  be  made  do  as 
much  of  it  as  they  can :  the  more  it  comes  to 
be  worth,  as  it  answers  in  a  less  degree  the 
purpose  fk  plaguing  them,  the  less  of  it  there 
is  to  be. 

At  Westminster  school,  the  climax  of  in- 
struction takes,  if  it  is  not  much  altered 
within  these  thirty  years,  a  somewhat  diffe- 
rent course.  Whatever  be  the  task,  the 
longer  a  boy  has  been  about  it,  the  greater  is 
the  quantity  of  it  expected  fit»m  him  in  a 
given  time.  Memory,  invention,  whatever 
be  the  fiiculty  concerned,  the  supposition  is, 
that  it  would  rather  be  improved  than  im- 
paired, fortified  than  debilitated,  by  use.  If 
ten  lines  are  to  be  got  by  heart  for  an  exer- 
cise in  the  second  form,  twenty  lines  are  to 
be  mastered  the  same  way  in  the  third.  If  a 
Greek  distich  is  to  be  construed  and  parsed 
in  the  fourth  form,  a  tetrastich  is  to  be  dis- 
cussed within  the  same  time  and  in  the  same 
manner  in  the  fifth.  The  supposition  there 
cvidoitly  is,  that  learning  is  a  good  thing — 
that  the  more  a  boy  can  be  made  to  imbibe 
of  it  the  better — and  that,  in  short,  he  could 
hardly  have  too  much.  That  any  proposition 
to  thiiB  effect  was  hung  up  in  any  part  of  the 
school-room,  is  more  than  I  ever  heard.  But  if 
it  had  been,  it  could  not  have  been  more  tho- 
roughly recognised,  nor  the  truth  of  it  more 
steadily  assumed  in  practice.  In  these  new 
mvented  schools  of  penitence  and  industry, 
a  proposition  not  less  steadily  assumed  and 
implicitly  conformed  to  is,  that  industry,  that 
productive  labour,  is  a  bad  thing — that  it  is 
fit  only  for  punishment — that  an  honest  man 
cannot  have  too  little  of  it :  that  it  is  fit  only  for 
felons,  and  for  them  only  while  the  marks  of 
guilt  are  fresh  upon  their  heads — that  the  less 
of  it  a  man  goes  through,  the  better  it  is  for 
him.  Accor£ngly,  the  object  of  this  clause  is 
to  wean  him  from  it  by  degrees ;  regarding  it 
w  fit  not  for  ordinary  diet,  but  only  for  physic, 
the  dose  of  it  is  lessened,  in  proportion  as  the 
eSkct  with  a  view  to  which  it  was  first  ad- 
ministered, is  supposed  to  be  produced. 

For  my  part,  I  see  nothing  in  the  principle 
pursued  in  the  school  of  literature  that  should 
render  it  unfit  for  adoption  in  the  school  of 
prodnetive  industry :  I  can  find  nothing  in  the 
design  of  either  institution  that  should  pre- 
vent its  reception  in  the  other.  But  were 
there  in  this  case  a  repugnancy  that  I  do  not 

manner  aforenid,  but  so  as  not  to  defeat  or  elude 
the  special  provisions  made  and  appointed  by 


see,  so  that  all  that  I  could  obtain  were  the 
option  of  giving  it  to  the  one  or  to  the  other 
as  I  chose,  I  must  confess  it  would  be  to  the 
more  humble  establishment  of  the  two  that  I 
should  be  disposed  to  give  the  preference.  It 
is  by  reading  Latin  and  Greek  that  we  learn 
to  read  Greek  and  Latin ;  but  it  b  by  digging, 
and  grinding,  and  weaving,  that  we  live. 

I  have  sometimes  thought  that,  considering 
the  light  in  which  the  matter  seems  to  have 
been  viewed,  industry  has  been  let  off  tole- 
rably cheap,  and  that  it  is  a  happiness  the 
divisions  in  this  newly-devised  sch(>ol  of  in- 
dustry have  not  been  more  than  half  the  num- 
ber of  those  in  the  school  of  literature.  Had 
there  been  as  many  classes  at  Wandsworth  as 
there  wee  forms  at  Westminster,  it  would  not 
be  easy  to  say  to  what  profundity  of  gentle- 
manly repose  the  anti-climax  might  have  been 
pushed.  As,  in  the  one  place,  the  seventh  form 
is  filled  with  the  few  whose  persevering  spirit 
enables  them  to  tug  at  Hebrew  roots;  so,  to 
the  other,  none  should  be  admitted  whose 
oblivion  of  labour  had  not  learnt  to  shew  it- 
self at  their  finger's  ends,  as  in  China,  by  a 
seven-inch  length  of  nail. 

The  stock  of  relaxants  is  not  yet  exhausted. 
When  hours  after  hours  of  the  working-time 
have  been  struck  off,  for  fear  the  prisoners 
should  not  yet  be  idle  enough,  some  of  the 
best  of  them  are  to  be  picked  out,  their  work 
is  to  be  taken  altogether  out  of  their  hands, 
and  they  are  to  be  suffered  to  %o  idling  about 
the  house.  By  a  separate  section  inserted 
for  the  purpose  (§  39,)  the  governor  is  em- 
powered "  to  employ  at  his  discretion  any" 

"  who  shall  be  ranked  in  the  third  class, 

as  servants,  overseers,  or  assistants,  in  the 
management  of  the  works,  and  care  of  their 
fellow-prisoners,  instead  of  being  confined  to 
such  their  daily  labour  as  aforesaid." 

I  say  idling;  for  house-service,  in  compa- 
rison of  a  working  trade,  is  idleness :  super- 
intendence of  course,  still  greater  idleness. 
A  preceding  clause  (§  32)  took  them  from 
whatever  good  trades  they  had  been  bred  to, 
to  put  them  to  a  bad  trade,  contrived  for  pu- 
nishment and  nothing  else.  A  part  of  them 
are  now  to  be  taken  even  from  that  bad  trade. 
By  the  time  their  term  is  out,  and  they  are 
to  be  turned  loose  again  upon  the  wide  world, 
they  are  to  have  unlearned  every  thing  that 
can  afford  them  the  snuillest  prospect  of  a 
maintenance.  For  in  such  a  place  what  pos- 
sible provision  can  house-service  lead  to?  who 
will  take  house-servants  from  such  a  house  "^ 
House-service  requires  confidence :  character 
is  insisted  on.  Of  handicraft  trades,  most  re- 
quire very  little,  some  scarce  any. 

The  clause  calls  itself  an  enabling  clause. 
What  is  it?  Were  it  any  thing,  it  would  be 
a  restraining  one.  Servants — what  servants 
worth  speaking  of  can  rei^lly  be  wanted  in 
such  a  house  ?    Arc  the  prisoners  to  be  too 
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proud,  or  has  the  act  made  them  too  busy,  to 
sweep  ont  their  own  rooms  ?  Could  not  the 
task  of  keeping  dean  the  common  rooms 
(since  upon  this  plan  there  were  to  be  com- 
mon rooms)  be  performed  by  rotation  ?  does 
it  require  picked  men  to  do  it  ?  I  say  it  is 
in  effect  a  restraining  clause.  Supposing  no 
such  regulation,  such  sort  of  service,  what 
little  of  it  there  is  necessary,  would  have  been 
performed  on  one  or  other  of  two  plans :  — 
either  upon  the  rotation  plan,  every  one  doing 
a  small  share ;  or,  were  any  selection  made 
for  a  sort  of  service  requiring  no  sort  of  skill, 
it  would  be  of  such  as  were  awkwardest  at 
their  trades.  I  speak  of  a  manager  of  com- 
mon plain  sense,  who  were  not  handcuffed, 
and  M^iose  profit  were  staked  upon  the  suc- 
cess. Here  he  is  dissuaded  from  the  rotation 
plan ;  an  establishment  of  servants  is  recom- 
mended to  him ;  and  in  choosing  them,  he  is 
forbidden  to  take  them  from  any  of  the  three 
classes  but  that  which  includes  such  as  are 
expertest  at  their  trades,  as  fiir  as  expertness 
is  to  be  inferred  from  practice. 

I  call  it,  then,  a  restraining,  clause — and  so 
it  is  with  regard  to  good  management  and  in- 
dustry :  for  with  regard  to  abuses  and  idle- 
ness, its  enabling  tendency  is  not  to  be  denied. 
The  objects  we  are  most  conversant  with 
will  naturally  be  uppermost  in  our  thoughts. 
In  the  creation  of  this  new  microcosm,  no 
wonder  if  the  old  and  great  world  should 
sometimes  have  been  in  view.  Of  this  chief 
•eat  of  relaxation  in  the  most  relaxed  of  all 
the  relaxed  classes,  the  idea  seems  as  if  it  had 
been  taken  frt)m  Lord  Chesterfield's  hospital 
of  incurables :  niches  are  accordingly  left  in 
it  here  and  there,  capable  of  being  fitted  up 
into  little  snug  places  and  sinecures. 

Of  all  this  elaboration  and  complication, 
what,  then,  is  the  effect?  Mischief — mischief 
in  all  its  shapes :  listlessness,  idleness,  inca- 
pacity of  earning  subsistence — mischief,  and 
nothing  else.  What  was  the  end  in  view  ? 
Not  muchief,  most  assuredly.  What  then  ? 
In  good  truth,  I  do  not  know.  Punishment 
is  one  use  it  is  applied  to,  and  that  the  only 
use.  By  §  47,  powers  of  punishment  are 
provided,  and  that  of  '*  removing  such  of- 
fenders, if  ranked  in  the  second  or  third  class, 
into  any  prior  class,"  is  of  the  number.  What 
then  ?  This  delicate  piece  of  mechanism,  with 
all  its  softness,  and  smoothness,  and  relaxa- 
tion, is  it  after  all  but  an  engine  of  punish- 
ment? An  excellent  one  it  would  be,  were 
it  as  good  as  it  is  expensive.  Perillus*8  bull, 
had  it  been  of  gold  instead  of  brass,  would 
scarce  have  equalled  it.* 

*  Calculation  of  the  expense  of  this  en^e  of 
punishment,  for  900  prisoners,  being  the 
number  provided  for  by  the  Act : — 

Suppose  gross  average  value  of  each 
prisoner's  work  for  a  day,    ...    £0    0    3 

This  makes  for  a  week, 0)6 

For  a  year,       8  18    0 


This  reason,  such  as  it  is,  makes  bad  atiU 
worse :  complication  and  obscnrity,  and  thas 


Proportion  to  be  struck  off  from  the  labour  of 
each  prisonerupon  his  removal  frtim  the  fint  daas 
to  the  second,  one  hour  out  of  nine,  the  average 
number  of  hours,  I  set  at  one-ninth :  and  a  ma* 
nsjser  would  hardly  think  of  striking  off  leas  than 
this,  if  he  struck  on  anything. 

Additional  deduction  on  the  removal  from  the 
second  to  the  third — one  ninth  more, 
RentU — Gross  annual  value  of  the  labour 

of  900  prisoners,  without  the  deduction 

in  question, £3510 

Ditto  of  one-third  of  thenumber,  viz.  300, 

being  the  number  in  the  second  dan,  1501 
Deduct  one-ninth  from  the  total  value  of   

the  labour  of  this  second  class,  ....  130 
Ditto  two-ninths  from  that  of  the  third  class,   260 

Total  deduction,  .  .  £390 
Present  value  of  sueh  annual  dcdoctioo, 
considered  as  a  perpetual  reoucbarge 
at 30  years* purchase,  ....  XllJOO 
I  think  1  sludl  not  be  accused  of  having  rated 
the  value  of  the  labour  extravagantly  high  at  3d. 
a-day,  oonsiderinfr  that  it  is  but  the  gross  valae, 
and  that  it  takes  tine  economy  at  the  highestpitdi 
to  which  it  can  be  pushed,  not  only  by  this  act, 
but  by  the  accumulating  powers  of  a  sciiea  or 
acts  explanatory  and  emenoatory  upon  the  same 
principles  to  the  end  of  time.  I  say,  then,  that 
for  £11,700,  not  a  Perillus  only,  buteven  an  or. 
dinary  goldsmith  of  the  present  degenerate  age, 
could  make  a  very  decent  bull,  big  enough  to 
bnnl  a  middle-sized  man  in,  of  the  very  best  gold. 
I  mean,  provided  he  were  aUowed  to  take  his  own 
way  for  making  it ;  for  I  would  not  answer  for 
him  were  he  to  be  obliged  to  learn  hii  art,  like 
the  manager  of  this  manufacturing  concern,  from 
instructions  beat  into  him  by  act  of  parlijment, 
nor  if  the  thickness  of  the  gold  were  to  be  regu- 
lated upon  the  same  principles  as  the  dimemioos 
of  the  nouses  in  the  peoitentiaiy-town  are  by 
this  Act. 

Whether  the  deduction  was  meant  to  be  made 
in  the  article  of  titne^  or  in  the  artide  of  exertion^ 
it  comes  to  the  same  thing.  It  must  have  been 
in  one  or  other ;  for  it  is  not  ^  confinement'**  only 
that  is  to  be  first  ^^  more  moderate,**  then  ^  atiU 
more  rdaxed,'*  but  *'*•  labour,**  Tune  was  the 
dement  best  adapted  to  calculation,  as  beiog 
the  only  one  of  the  two  that  was  susceptible  of  a 
determinate  shape.  If  the  act  meant  not  Hmej 
but  degree  of  exertion^  it  did  still  worse ;  for  that 
would  be  giving  the  poweritsmost  arbitrary  form. 
The  intention  could  hardly  be,  that  the  relaxa- 
tion should  be  administered  by  change  of  tradet 
the  economy  would  be  still  worse.  Is  the  new 
trade  a  less  productive  one  than  the  old  one  ? 
Here  u  loss,  then,  incurred  to  no  purpose.  Is  it 
more  productive  ?  Still  the  same  loss :  only  pre- 
cedent, instead  of  subseouent — a  baa  traae  car- 
ried on  for  a  whole  vear  for  the  sake  of  chanpng 
it  for  a  better  at  tne  year*s  end.  Is  it  neither 
more  nor  less  productive  ?  Still  there  is  loss  ;  for 
by  the  supposition,  in  the  second  trade  there  is 
to  be  the  same  produce  with  less  labour.  With 
equal  labour  it  would,  therefore,  have  been  more 

E reductive  than  the  first :  it  ought,  therefore,  to 
ave  been  taken  up  from  the  bc^nning,  instead 
of  the  first.    Add  to  this,  in  every  case,  the  loss 
that  must  result  from  the  time  consumed  in  learn- 
ing a  new  trade. 
Another  mischief:  Not  only  the  labour  n  thus 
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complication  a  cover  for  tyranny  and  injua- 
tiee.  The  meaning,  if  I  do  not  misunder- 
stand  it,  was,  that  for  a  prison-offence,  the 
eonimittee  should  have  the  power  of  adding 
to  any  prisoner's  term  of  confinement  an  ad- 
ditional one,  ever  so  short  or  ever  so  long,  so 
as  it  did  not  exceed  the  original  one.  In  that 
case,  the  simple  course  would  have  heen  to 
have  said  so.  Instead  of  that,  the  meaning 
is  expressed  in  a  round-about  way  by  refer- 
ence to  these  classes.  What  b  the  conse- 
quence ?  That  when  six  years,  for  instance, 
was  iht  term  for  the  original  offence,  for  the 
prison-offence  you  can  have  nothing  less  than 
two  years ;  nor  if  you  would  have  more  than 
two  years,  anything  less  than  four  years :  two 
years  or  four  years,  then,  with  an  additional 
time,  such  as  the  committee  may  think  pro- 
per to  add  to  it,  is  the  only  alternative :  two 
years  the  least  quantity  in  such  a  case ;  or 
else  this  precious  engine,  which  it  cost  so 
many  thousand  pounds  to  make,  is  not  to  be 
used ;  if  you  won't  use  it  harshly,  you  shan't 
use  it  at  all :  so  says  the  letter  at  least  of 
this  law.* 


to  be  more  and  more  relaxed,  but  the  confinement 
Ukewiae.  Wbatistheconseauence?  Corruption — 
corniption  still  cpreater  than  before,  if  already  it  was 
not  brought  to  its  highest. pitch.  For  bow  is  it 
where  the  confinement  is  strictest?  Even  there, 
assodatioa  promiscuous,  or  nearly  promiscuous, 
takes  place  at  different  times  of  the  day — at  work- 
ing-times,  at  meal-times,  and  at  airing-times. 
How  then  can  the  confinement  be  relaxed^  unless 
it  be  by  increasing  the  already  too  great  liberty  of 
association  ?  They  are  not  any  of  theni  surely  to 
be  let  oatof  the  house  ?  they  are  therefore  to  be 
aufocd  to  go  about  idling  and  confabulating  and 
confederating  within  the  house.  And  at  what 
period  is  this  increased  relaxation  and  increased 
faculty  of  association  to  take  place  ?  at  the  very 
perioa  the  nearest  to  that  of  their  discbam,  when 
all  the  bad  lessons  they  have  collected  from  one 
another,  whatever  they  are,  may  be  transferred 
from  theory  to  practice. 

*  This  is  one  mode  of  construction :  is  it  the 
right  one  ?  I  will  not  be  positive :  it  would  take 
an  argument  of  an  hour  long  to  attempt  to  get  to 
Ae  bottom  of  this  darkness.  Here  is  the  clause, 
m  its  own  words,  that  I  may  be  sure  of  not  doing 
it  an  injustice  :--*^  And  in  esse  of  removal  into 
any  prior  class,  the  offender  shall,  from  the  time 
d  making  such  order  of  removsd,  go  through 
sudi  prior  class,  and  also  the  subsequent  class  or 
dasses,  in  the  same  manner  as  under  his  or  her 
original  commitment,  and  for  such  additioml 
time  as  such  committee  shall  think  proper  to  or- 
der, so  as  the  whole  time  of  ooofinement,  to  be 
eomputed  from  such  order  of  removal  into  such 
prior  daas  to  the  final  discbarge  of  the  offender, 
shall  not  exceed  the  original  term  for  which  he 
or  she  was  committed." 

Does  the  word  manner  include  the  considera- 
tion of  iime$  It  should  seem  yes.  It  surelv 
imgfat,  if  nothing  else  were  said  about  time.  Aa- 
diilonal  with  relation  to  what  ?  addidonal  with 
relation  to  the  longer  time  they  would  have  to 
stay  in  consequence  of  their  beinff  turned  down 
into  a  lower  ciatty  supposing  nothing  expressly 
said  of  time  ?  or  merely  addutional  with  relation 


The  necessity,  howsoever  it  mi^t  sit  upon 
the  prisoners,  would  not  sit  very  heavy  upon 
the  governor :  I  mean,  if  he  has  in  effect  that 
interest  in  the  productiveness  of  the  establish- 
ment which  the  act  wishes  him  to  have.  It 
will  be  no  secret  to  him,  that  the  same  quan- 
tity of  labour  at  the  expiration  of  an  appren- 
ticeship, is  worth  rather  more  than  at  the 
commencement  of  it.  Nor  will  the  necessity 
sit  much  heavier  on  the  committee,  if  they 
either  set  a  value  upon  the  friendship  of  the 
governor,  or  set  the  same  value  upon  this  en- 
gine of  punishment  as  appears  to  have  been 
set  upon  it  by  the  maker :  the  committee  of 
three,  I  mean,  who,  when  not  so  many  as 
three,  are  not  more  than  one,  and  who,  sitting 
in  the  dark,  with  an  interested  prosecutor, 
their  creature  and  their  dependent,  at  their 
elbow,  cumulate  the  functions  of  judge  and 
jury.    This  I  know,  that  were  I  a  candidate 

to  the  original  time  specified  in  the  tenience  f 
In  the  latter  case,  the  sense  would  have  been 
more  clearly  expressed  by  leaving  out  the  word 
additional^  or  the  word  and^  or  both  of  them : — 
in  the  tame  manner  ....  and  for  iuch  time  at 
the  committee  thall ....  order  —  in  the  tame 
manner  . . .  .for  tuch  additional  time  —  in  the 
tame  manner . .  ,fbr  tuch  time,—\n  any  of  these 
three  ways,  the  expresuon  would  have  been  dear 
on  tlie  side  of  lenitV,  proportionality,  and  reason. 
If  neither  the  word  an/2,  nor  the  word  additional^ 
were  designed  to  ensure  the  contrary  construc- 
tion, no  effect  at  all  is  given  them,  and  they  serve 
only  to  perplex.  Thus  then  stands  the  question  : 
the  letter  of  the  law  pretty  decidedly  on  one 
side ;  reason,  as  I  conceive  it,  on  the  oUier :  but 
what  sort  of  a  guide  would  reason  be  to  trust  to 
throughout  this  law  ? 

Thus  much  is  certain :  that  a  cruel,  or  what  b 
more  to  be  feared,  an  interested  committee-man, 
leagued  and  connected  with  the  governor,  might, 
without  the  smallest  risk  or  even  imputation, 
take  th«  rigorous  side ;  and  what  is  remarkable, 
the  abuse  would  not  in  any  possible  wav  be  sus- 
ceptible  of  a  remedy.  Convened  before  the  Court 
of  King's  Bench,  what  possible  fault  could  be 
found  with  a  committee-man  who  had  been  in  the 
constant  habit  of  sentencing  no  prisoner  for  less 
than  two  years  ?  **  How  came  you,  for  so  slight 
an  offence,  to  inflict  intprisonment  for  so  long  a 
term  ?"  '*  Because  I  found  myself  obliged : 
the  law  is  peremptory :  it  does  not  admit  of  a 
shorter."  "  No;  you  mistake;  you  were  not 
bound."  "  Well,  if  I  was  not  bound,  I  am  sorry 
for  it:  but  I  have  done  no  wrong ;  for  I  thought 
I  was,  and  you  cannot  deny  that  I  was  empower- 
ed." Had  the  discretion  given  not  extended  to 
so  lon{|  a  period,  the  stretch,  if  the  construction 
authorizing  it  were  not  approved  of,  would  have 
been  chargeable  with  illegality,  and  there  would 
have  been  something  to  have  appealed  from. 
Here,  as  there  b  no  pretence  for  a  charge  of  ille- 
gality, there  i«  no  ground  upon  which  an  appeal 
can  build  itself. 

To  form  a  just  conception  of  this  clause,  and 
of  the  spirit  which  pervades  this  act,  add  to  the 
mischiefs  of  a  pUm  bad  in  principle,  the  mis- 
chiefs of  perplexity  and  ambiguity  resulting  from 
complication.  O  simplicity  T  heaven-bom  sim- 
plicity !  when  wilt  thou  visit  the  paths  of  hiw  ? 
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for  the  management  contract,  I  wotUd  make 
no  inconsiderable  allowance  for  such  a  clause, 
especially  so  worded:  I  mean,  if  I  could 
bring  my  conscience  to  such  a  degree  of  re- 
laxation, that  the  idea  of  taking  a  sentence 
of  imprisonment  for  a  few  years,  and  altering 
it  under  the  rose  into  a  punishment  for  life, 
aat  as  easy  upon  me,  as  that  of  a  similar 
transformation  appears  to  have  sitten,  I  hope 
through  inadvertence,  upon  the  planners  of 
the  colonization  scheme. 

The  mischief  roll  is  not  yet  read  through. 
The  proportion  of  punishment,  such  as  it  is, 
what  does  it  depend  upon? — upon  the  de- 
gree  of  delinquency  which  caUed  for  it  ?  No 
— not  in  any  shape.  The  punishment  is  pro- 
portioned,  not  to  the  magnitude  of  the  offence, 
but  to  the  length  of  a  man*s  term :  not  to  the 
offence  for  which  he  is  punished,  but  to  an- 
other offence  which  has  nothing  to  do  with 
it,  and  which  has  already  had  its  punishment. 

That  punishment  is  the  only  use  this  clas- 
sification is  put  to  in  the  act  itself,  is  certain. 
But  was  it  really  designed  for  an  engine  of 
punishment,  and  nothing  else  ?  If  so,  the 
awkwardness  of  it  is  not  less  remarkable  than 
Che  expensiveness.  Three  equal  periods  of 
a  man's  term,  three  years  say,  is  the  time  it 
is  supposed  to  be  wanted  for.  For  one  of 
those  periods  it  can't  be  used ;  since  for  such 
time  as  a  man  is  in  this  **  first"  class,  as  it  is 
called,  meaning  the  lowest,  there  is  no  lower 
class  into  which  he  can  be  turned  down. 
What  is  this  period  during  which  it  can't  be 
used  ?  The  very  period,  of  all  others,  during 
which,  if  in  any,  it  would  be  wanted.  When 
is  it  that  punishment  in  every  shape  is  in 
most  demand? — when  is  it  that  unruliness 
is  most  to  be  apprehended,  and  requires  the 
greatest  force  to  combat  it?  One  would  think 
it  were  when  coercion  was  most  new.  A 
bit  for  breaking  in  horses,  which  has  this  pe- 
culiar property  belonging  to  it,  that  it  can't 
be  used  till  the  horse  has  gone  a  twelvemonth 
upon  the  road !  an  engine  that  cost  £1 1,700, 
and  that  can  never  be  used  till  experience  has 
shown  that  there  is  no  need  of  it ! 

Was  the  sinecure  establishment  that  we 
have  seen  grafted  on  this  classification  plan, 
meant  as  a  fiind  of  reward  f  It  is  still  worse 
contrived  for  reward  than  the  engine  of  pu- 
nishment made  out  of  the  classes  is  for  pu- 
nishment :  that  cannot  be  used  till  one-third 
of  the  term  is  oyer ;  this,  not  till  two-thirds 
are  at  an  end. 

One  glance  more,  and  I  have  done.  Two 
divisions  or  classifications,  the  reader  may 
have  observed,  running  on  together:  two 
classifications  made  upon  so  many  different 
principles :  the  first  grounded  on  capacity  for 
hard  labour,  as  indicated  by  age,  sex,  health, 
and  ability :  the  other  on  length  of  standing; 
that  is,  nut  on  absolute  length  of  standing, 
but  relative  —  relation  had  to  the  proportion 


elapsed  of  each  man's  term.  If  this  accooat 
be  obscure,  I  am  sorry  for  it,  but  I  cannot 
help  it:  were  it  altogether  otherwise,  it 
would  not  be  a  faithful  one.  These  diviuona 
cross  and  jostle  one  another  in  effect ;  but  ia 
idea  each  may  be  considered  by  itaell  Let 
UB  observe  for  a  moment  the  consequence  of 
the  first  of  them.  Two  classes  of  persons 
are  carefully  distinguished,  and  placed  in  si- 
tuations as  opposite  as  possible:  from  tliat 
moment,  their  treatment,  as  to  everything 
that  remains  of  it,  is  uniformly  the  saoie. 
Two  sets  of  people,  and  but  two :  to  heave 
at  a  capstem,  or  what  is  looked  upon  as  equi- 
valent, the  employment  of  the  one ;  to  loiit 
nets,  or  some  such  thing,  the  occupation  of 
the  other.  No  medium :  straining  to  excess, 
or  sitting  almost  without  motion.  The  la- 
bour of  the  former  might  be  too  severe ;  that 
of  the  latter  not  sufficiently  so.  Preserva- 
tives require  to  be  employed  against  both 
excesses :  clauses  to  restrain  undue  severity 
in  the  one  case,  clauses  to  restrain  undue 
lenity  in  the  other.  What  does  our  legisla- 
tor ?  He  twists  both  kinds  of  clauses  toge- 
ther, and  applies  them  indiscriminately  to 
both  classes  of  workmen,  and  both  classes  of 
work.  Whatisthec'onsequence?  Every  sudi 
clause  is  a  two-edged  sword :  with  one  edge 
it  destroys  one  part  of  the  company ;  with 
the  other  edge,  the  remainder.  With  the  one 
he  thus  cuts  up  one  half  of  his  own  purposes ; 
with  the  other,  the  other  half.  Because  14 
or  15  hours  would  be  too  long  for  one  set 
to  heave  at  a  capstem,  the  others,  who  are 
to  do  nothing  but  sit  and  knit,  are  not  to 
have  any  more  than  10,  than  9,  than  8  hours, 
to  do  that  in,  or  anything  else :  because  three 
or  four  hours  would  be  nothing  to  employ  in 
knitting,  those  who  are  to  heave  at  a  cap- 
stem  are  to  heave  on  for  not  less  than  S,  9, 
or  10  hours,  and  longest  when  the  heat  of 
the  weather  has  rendered  the  fiitigue  roost 
intolerable :  because  those  who  are  to  sit 
knitting  would  soon  be  dead  were  they  to  do 
nothing  but  sit  or  lie  a-bed  virithout  exercise, 
the  capstem-heavers,  who  have  been  heaving^ 
and  straddling  till  they  cannot  set  one  foot 
before  the  other,  are  abo  to  have  their  walk: 
because  the  capstem-heavers  will  be  dead 
with  fatigue  before  their  day  is  half  spent, 
the  knitters  are  to  have  14  hours  out  of  the 
24,  and  never  less  than  12,  to  soak  in  bed ; 
and  this  is  called  keeping  them  to  hard  la- 
bour :  because  the  capstem-heavers  will  be 
worked  to  death  before  their  term  is  one  third 
over,  the  knitters,  by  the  time  they  have  gone 
through  a  third  of  theirs,  are  to  have  a  part 
of  their  knitting  hours  struck  off;  and  by  the 
time  they  have  gone  through  two  thirds,  the 
abatement  is  to  be  doubled. 

**  Exaggeration !  exaggeration !  Can  you 
seriously,  then,  pretend  to  believe  that  mis- 
chiefs like  these  would  really  ensue?" — 1 
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hope  not —  I  tniftt  not ;  at  least,  not  in  any 
sudi  degree :  in  some  way  or  other,  the  worst 
of  them  would  be  got  rid  of.  These,  like 
others,  would  somehow  or  other  find  some- 
thing like  a  remedy.  True :  but  who  should 
we  have  to  thank  for  it? — those  who  con- 
trived the  act?  No,  but  those  who  would 
have  to  execute  it ;  that  is,  to  struggle  under 
it,  and  save  themselves  from  executing  it. 
Of  two  things,  one :  executed,  it  is  ruinous ; 
not  executed,  it  is  useless :  such  is  the  di- 
lemma that  pursues  it  through  every  part  of 
Its  career.  The  provisions  either  will,  or  will 
not,  have  the  effect  of  peremptory  ones.  In 
tne  one  case,  they  are  productive  of  the  mis- 
chief which  we  see :  in  the  other,  they  are 
of  no  effect  against  the  mischiefe  which  they 
themselves  have  in  view. 

Recapitulation,  —  Errors  collected  under 
the  single  head  of  Employment — fruits  of  le- 
gblative  interference  in  matters  of  domestic 
and  mercantile  economy. 

1.  Setting  out  with  a  wrong  object — hard 
labour  instead  of  profit. 

2.  Undertaking  to  give  any  regulations  or 
imstructions  at  all  with  regard  to  choice  among 
the  species  of  emplojrment. 

3.  Grounding  the  dioice  upon  a  wrong  prin- 
eiple — employing  human  exertion  to  generate 
pure  force. 

4.  Making  peculiarly  disadvantageous  ap- 
plications of  that  disadvantageous  principle — 
capstern-work  put  upon  a  line  with  wheel- 
work. 

5.  Prescribing  other  employments  particu- 
larly disadvantageous  upon  the  &ce  of  them ; 
such  as  beating  hemp,  rasping  logwood,  chop- 
ping rags  —  operations  alreaidy  performed  to 
more  advantage  by  machines  moved  by  the 
elementarv  primum-mobiles. 

6.  Puttug  a  negative  upon  mixture  of  em- 
ployments,  though  alike  recommended  by 
health,  economy,  and  comfort. 

7.  Putting  a  negative  upon  a  free  change 
of  employments,  as  economy  may  occasionally 
require. 

8.  Limiting  the  quantity  of  labour,  either 
one  way  or  oUier,  in  point  of  time :  working- 
hours  not  fewer  than  8,  9,  or  10  in  a  day, 
nor  more. 

9.  fifaking  the  limitation  different  in  dif- 
ferent seasons :  10  hours  for  seven  months, 
9  for  two  other  months,  and  8  only  for  the 
remaining  three;  thence  losing  so  much  in 
the  two  latter  seasons. 

10.  Biaking  the  limitation  such,  that  the 
ezerdse  shall  be  hardest  in  the  season  when 
men  are  least  able  to  bear  it. 

11.  Making  further  deduction  from  the  sum 
of  labour  on  the  ground  of  length  of  stand- 
ing :  striking  off  so  much  when  one  third  of 
the  term  is  over,  and  so  much  more  when  two 
thirds,  with  or  with  out  limiting  the  amount 
of  the  deduction,  or  specifying  the  mode. 


12.  Making  the  dedactloia  pet  saltum :  two 
degrees  only  of  relaxation,  two  classes  only 
of  prisoners,  to  the  disregard  of  the  numerous 
differences  indicated  by  the  circumstances  of 
individuals. 

13.  Fadlitatmg  undue  preferences :  —  by 
the  power  given  of  changing  the  work  from 
real  to  nominal. 

14.  Authorising  excessive  additions  to  the 
duration  of  punishment,  by  a  judicature  secret 
and  arbitrary,  and  liable  to  be  interested. 

15.  Establishing  an  expensive  fund  of  re- 
ward and  punishment;  and  that  so  consti- 
tuted, that  it  can  never  be  used  till  the  in- 
utility of  it  has  been  demonstrated  by  expe- 
rience: degradations  and  indulgences  that 
cannot  take  place  till  one  third  or  two  thirds 
of  a  man's  time  is  over. 

16.  Prescribing,  under  the  common  notion 
of  hard  labour,  two  classes  of  emplojrments 
as  opposite  in  point  of  severity  of  exercise^ 
as  possible,  without  any  medium. 

17.  Prescribing  for  such  opposite  measure* 
of  exertion,  the  same  measure  of  relaxation  ; 
and  that  in  every  particular — hours,  seasons, 
and  length  of  standing. 


SECTION  VI. 

DIET. 

On  the  important  head  of  diet,  the  principles 
already  established  leave  little  here  to  add. 

1.  Quantity — unlimited  ;*  that  is,  as  much 
as  each  man  chooses  to  eat. 

2.  Price — the  cheapest.! 

3.  Savour  —  the  least  palatable  of  any  in 
common  use.]; 

4.  Mixture  —  none. 

5.  Change — none,  unless  for  cheapness. 

6.  Drink  —  water. 

7.  Liberty  to  any  man  to  purchase  more 
palatable  diet  out  of  his  share  of  earnings.  || 

8.  Fermented  liquors  excepted,  which, 
even  small  beer,  ought  never  to  be  allowed 
on  any  terms.  § 

•  Rule  of  lenity,  see  Section  1. 

+  Rule  of  economy.        %  Rule  of  severity.  ' 

11  Rule  of  economy.  —  Few  cases,  I  believe, 
there  are,  if  any,  in  which  it  will  not  be  found 
advantageous,  even  in  point  of  economy,  to  allow 
a  man,  in  the  way  of  reward,  a  proportion  of  his 
earnings.  But  reward  must  assume  the  shape 
of  a  present  gratification,  and  that  too  of  the 
sensual  class,  or,  in  the  eyes  of  perhaps  the  ma- 
jor part  of  such  a  company,  it  can  scarcely  be 
expected  to  have  any  value ;  and  if  it  take  a 
sensual  shape,  it  cannot  take*a  more  unexcep- 
tionable one. 

§  Ruk  of  ievrritii.  —  How  many  thousands 
(d  the  honest  and  indnstriouspoor  are  incapable, 
unless  at  the  expense  of  food  and  nourishment,  of 
giving  themselves  this  unnecessary  indulgence ! 

The  mischief  done  to  health  by  the  use  or 
abuse  of  fermented  liquors  is  beyond  comparison 
greater  than  that  effected  by  all  other  causes  put 
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Thus  speak  our  three  rules.  Look  round 
ttnong  the  systems  in  practice :  we  shall  find 
them  all  three  transgressed,  and  what  u  more, 
the  opposite  excesses  united  in  one  and  the 
same  transgression.  Many  different  dietaries 
have  been  adopted,  prescribed,  or  recom- 
mended. These  opposite  defects  may  be  ob- 
served more  or  1^  in  all  of  them.  In  all 
of  them,  the  food  is  limited  in  quantity :  in 
all  of  them,  it  is  more  or  less  too  good  in 
quality.  At  Wymondham,  three  Afferent 
sorts  of  things  in  turn,  but  of  the  only  one 
of  which  the  quantity  is  specified,  viz.  bread, 
a  deplorably  scanty  measure.  Thus  fiu>,  how- 
ever, right,  as,  except  one  meal  in  the  week, 
animal  food  forms  no  part  of  it.* 

Twopenny  worth  of  bread  only  for  a  whole 
day !  and  this  under  the  hardest  as  well  as  the 
easiest  work !  Twopenny  worth  of  bread  ? 
Many  a  man  will  eat  as  much  with  his  meat 
at  a  single  meal.  The  allowance  settled,  too, 
not  by  quantity  but  by  value  1  If  thus  scanty 
when  at  the  largest  rate,  what  must  it  be 
When  one  third  of  it  is  struck  off?  Under  a 
regimen  like  this,  a  prison  must  be  a  scene 
of  perpetual  fiunine.  I  read  it  in  the  dietary : 
Howard  read  it  in  men*s  countenances.  *<  Se- 
veral young  men,*'  says  he,  (his  visit  was  in 
1788t)  **  seemed  as  if  they  could  not  go  out 
so  fit  for  labour  as  they  come  in."  Nobody , 
it  is  said,  dies  there,  I  believe  it — they  do  not 
stay  there  long  enough :  but  there  are  slow 
poisons  as  well  as  quick  ones.  Nobody,  it  is 
added,  is  sick  there,  I  deny  it :  everybody 
is  sick  there,  and  alwajrs.  Is  not  a  perpetual 
gnawing  in  the  stomach  a  disease?  Work 
little  or  much,  behave  well  or  iU,  this  is  to 
be  their  fitte.  Were  I  to  put  a  man  to  such 
a  regimen,  which  as  a  necessary  means  to  a 
fit  end  I  should  not  scruple,  I  should  speak 
honestly,  and  call  it  torture — I  should  use  it 
instead  of  a  thumb-screw ;  it  is  applying  the 
rack  to  the  inside  of  the  stomach,  instead  of 
the  outside  of  a  limb.  Afen  that  have  once 
been  there,  do  not  come  there  a  second  time. 
I  dare  say  they  don't ;  nor  would  they,  were 
their  allowance  thrice  as  great  as  it  is.  It  is 
said,  the  prqfits  of  the  work  are  more  than 
double  the  expense  of  this  maintenance.     I 


together.  The  use  is  in  fact  none  at  all,  where 
habit  is  out  of  the  question.  It  would  be  next  to 
impossible  to  tolerate  a  moderate  ei\)oyment  with- 
out  admitting  excess.  The  same  beverage  that 
produces  no  sensible  effect  on  one  man  wiU  over- 
come another.  Even  small  beer  ought  not  to  be 
excluded  iVom  the  general  proscription ;  for  there 
can  be  no  commonly  practicable  test  for  distin- 
guishing small  from  strong;  and  I  have  known 
constitutions  to  which  even  ordinary  small  beer 
has  afforded  the  means  of  intoxication. 

•  Wtmondham  Diet akt— Two  Meals. 

Breakfast.  —A  penny  loaf  every  day. 
/Mnnrr. _Ditto  two  days,  potatoes  two  days, 
boiled  pease  two  days,  ox-cheek  soup  one  day. 
t  Sqwember  12.— On  Lazarettos,  p.  162. 


dare  say  they  are.  Why? — ^because  the i 
tenance  is  less  than  hidf  what  is  sufficient.^ 

The  good  Howard,  who  with  me  protests 
against  this  dietary,  has  given  us  one  of  his 
ovm :  and  in  this,  as  in  so  many  other  in- 
stances, has  shown  how  little  self  was  in  his 
thoughts.  Grood  things,  a  variety  of  them, 
and  butcher's  meat  amoi^;st  the  rest.|  But- 
cher's meat  twice,  or  rather  four  times  a- 
week,  to  felons  whose  diet  is  to  be  their 
punishment !  Butcher's  meat  for  the  lowest 
vulgar,  as  if  for  fear  a  dieaper  diet  should 
not  agree  with  them !  He  himself  all  this 
while  never  suffering  a  morsel  to  enter  within 
his  lips.  Yet  what  man  ever  enjoyed  a  more 
uninterrupted  flow  of  health  and  spirits  ? 

This  inconsistency,  in  a  word,  runs  through 
all  the  dietaries  I  have  ever  met  with.  No- 
body has  ever  had  the  courage  to  be  either 
cruel  enough  to  feed  felons  as  so  many  honest 
men  would  be  glad  to  be  fed,  or  extravagant 
enough  to  give  them  as  much  of  the  poorest 
food  as  they  require.  The  simplest  course, 
one  would  think,  was  doomed  to  be  always 
the  last  thought  of. 

I  look  at  the  hulk  dietaries ;  and  in  these, 
animal  food  abounds  more  than  in  any  other. 
This  is  not  difficult  to  be  accounted  for.  The 
prisons  are  ships— the  guards  seamen :  it  must 


:J:  God  forbid  what  is  here  said  should  be  the 
means  of  throwing  anything  like  odium  on  the 
kbours  of  the  respectable  magistrate  to  whom 
the  public  is  indebted  for  this  regimen  and  the 
account  we  have  of  it  Of  the  purity  of  his  in- 
tentions, malice  itself  could  not  suggest  a  doubt: 
of  his  having  conscience  on  his  side,  he  has  given 
the  most  unquestionable  proof  that  man  can  ghret 
for  it  is  he  himself  who  publishes  Ms  plaOy  mad 
calls  upon  the  world  to  judse  of  it  Seein|i^  that 
economy  was  the  point  at  which  the  penitentiary 
system  stuck,  it  was  his  seal  for  the  system  that 
carried  him  these  lengths  to  serve  it  Is  this 
serving  it  as  it  ought  to  be  served?  that  is  the 
question.  It  is  an  honest  difference  between  us, 
and  I  hope  not  an  irrecondleable  one.  But 
while  my  opinions  on  this  head  remain  as  thev 
are,  I  cannot  help  regretting,  for  the  sake  of  the 
prisoners,  that  some  contractmg  Jew  had  not  bad 
the  management  of  the  prison.  The  most  ra- 
padous  of  the  tribe  would  not  have  dared  to  go 
such  lengths  on  the  side  of  parsimony,  aa  this 
gentleman  has  gone  from  the  purest  nootives :  if 
he  had,  instead  of  proclaiming  it  and  calling  for 
imitation,  he  would  have  been  as  anxious  to  con- 
ceal it  as  if  he  had  stolen  what  he  saved. 

II  Howard's  Dietary.  _Good  wheaten 
bread,  Ik  lb.  daUy ;  viz.  ^  lb.  at  breakfast,  and 
1  lb.  at  dinner. 

BrealtfasU^Bvcry  day  |  of  a  pint  of  wheaten 
or  barley  meaL  oatmeal,  or  rice  made  into  soupi 

Dinner, ^Sunday  and  Thursday,  1  lb.  of 
beef,  mutton,  or  pork,  without  bone.  —  Monday 
and  Friday,  A  pint  of  pease  boiled  in  the  broth 
of  the  preceding  day.  —  Tuesday,  Half  a  pint 
of  wheat  or  wheat  flour  made  into  pudding  or 
soup.  ^Wednesday,  2  lb.  of  potatoes,  turnips, 
carrots,  or  other  vegetables  that  are  in  season.— 
Saturday,  \  lb.  of  cheese,  or  the  vegetables  as  on 
Wednesday — On  Lazarettos,  x^.  m 
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be  seaman's  piOTeiider.  What  was  the  cus- 
tom at  atm,  would  of  course  be  kept  in  view, 
not  what  was  the  custom  elsewhere,  where 
men  are  kept  cheaper ;  mudi  less,  what  are 
the  demands  of  nature.  Neighbour's  fere 
could  not  well  be  denied ;  especially  when 
sudh  a  price  was  paid  for  it.  Howard,  too, 
liad  been  there,  and  grumbled:  and  there 
.  were  those  who  had  the  fear  of  Howard  be- 
fiire  their  eyes.  The  powers  above  were 
doubUess  told,  that  all  this  good  living  was 
weU  paid  for  in  work :  men  who  work  hard 
must  be  well  fed ;  and  when  men  are  well 
fed,  those  who  feed  them  must  be  well  paid 
for  it.  What  has  not  been  said,  I  suppose,  to 
the  powers  above,  is  however  most  true,  that 
whfl^  is  paid  for  thus  working  men  and  feed- 
ing them,  over  and  above  what  need  be  paid, 
n  more  than  even  the  pretended  value  of 
their  work. 

Turn  now  to  the  penitentiary  act.  An- 
other visit  to  the  kitchen,  and  as  much  got 
by  it  as  before.  By  §  3d,  every  offender  b 
to  be  '*  sustained  with  bread  and  any  coarse 
meat  or  other  inferior  food,  and  water  or 
small  beer." 

For  humanity,  for  health,  for  comfort,  what 
does  this  do?  Nothing.  In  what  respect  can 
the  prisoners  be  the  better  for  this  article? 
In  none.  What  says  it?  That  the  food  shall 
be  sufficient  ?  No.  That  it  shall  be  whole- 
some ?  No ;  not  so  much  even  as  that.  What 
then?  —  that  bread  shall  form  a  part  of  it. 
They  are  to  have — what  ?  bread  and  some- 
thing besides.  What  is  that  something  to 
be?  is  it  to  be  meat,  at  all  events?  No: 
but  either  meat,  so  as  it  be  coarse,  or  any 
thing  else  whatever,  so  as  it  be  of  an  inferior 
kind  Inferior  to  what?  That  the  statute 
has  not  told  us,  and  it  would  have  been  rather 
difficult  for  it  to  have  told  us. 

For  economy,  what  does  it?  Nothing. — 
Does  it  set  up  any  sort  of  barrier  against  un- 
thriftiness  or  waste  ?  May  not  meat,  though 
coarse,  be  unthrifty  food,  if  fomished  in  an 
mmecessary  quantity,  or  laid  in  upon  un- 
thrifty terms  ?  Might  not  their  caterer  cram 
them  with  Polignac  rolls,  for  anything  there 
is  in  the  act  to  hinder  him  ? 

It  does  worse  than  nothing.  One  thing  it 
does  determine:  bread  they  must  have  — 
bread  for  ever,  and  at  all  events.  Why  al- 
ways and  at  all  events  bread?  Is  it  that 
brttd  is  always  the  cheapest  of  all  food  ?  By 
so  means.  Whether  it  be  so  at  any  time,  it 
is  not  necessary  to  inquire:  it  is  sufficient 
that  it  is  not  always.  Bread  is  a  manu&c- 
ture.  Does  not  the  earth  afford  substances 
that  will  serve  for  food  —  that  are  actually 
made  to  serve  for  food,  with  less  expense  of 
■annfiKture  ?  Is  bread  anywhere  a  necessary 
artide  ?  Is  it  so  much  as  universal  amongst 
ourselves?  Are  there  are  not  hundreds  of 
thousands,  nay  millions,  of  honest  men  in  the 


three  kingdoms,  to  whom  the  very  taste  of 
it  is  unknown?  Is  not  Ireland  fed  with  po- 
tatoes ?  Is  not  Scotland  fed  with  oatmeal  ? 
Is  that  inferior  grain  so  much  as  manufEu;- 
tured  into  bread  ?  Are  Irishmen  a  puny  race  ? 
Is  the  arm  of  the  Highlander  found  weak  in 
war  ? — What  a  lesson  to  hold  out  to  so  large 
a  portion  of  the  people  1 — that  the  food  they 
are  content  with,  the  best  their  country  can 
afford  them,  is  not  good  enough  for  felons  I* 

For  what  purpose,  then,  can  this  regulation 
serve? — for  what  could  it  have  been  meant 
to  serve  ?  . For  guidance  ? — for  instruction  ? 
Did  it  need  the  united  power  and  wisdom  of 
King,  Lords,  and  Commons,  to  inform  us 
that  there  are  things  which  may  be  eaten 
with  bread,  and  that  meat  is  one  of  them  ? 
Almost  equally  useless  is  that  part  which 
prescribes  the  drink,  though  not  equally  per- 
nicious. They  are  to  have — ^what?  Either 
water  or  small  beer.  If  the  being  confined 
to  water  is  an  undue  hardship,  what  does  this 
clause  to  save  them  from  it  ?  If  it  is  not  an 
undue  hardship,  why  expose  the  public  to  be 
put  to  the  expense  so  much  as  of  small  beer  ? 
In  what  respect  b  the  regulation  of  the  small- 
est use  to  them  ?  Though  they  were  to  have 
beer  given  to  them,  is  there  anything  in  the 
act  to  prevent  its  being  sour  or  musty  ? 

For  what  use,  then,  this  regulation  about 
diet,  when  profusion  is  left  without  bounds, 
and  when  the  prisoners  may  be  starved  or 
poisoned  for  anything  that  it  does  to  save 
them  ?  Ask  of  what  disservice :  the  answer 
is  plain,  and  not  to  be  contradicted.  It  pre- 
vents them  from  being  fed  so  cheaply  as 
otherwise,  without  an^  prejudice  to  health, 
they  might  be.  In  this  important  article  good 
economy  and  this  act  cannot  exist  together. 

Ask  my  contractor,  and  after  a  year  or 
two*s  trial  he  will  tell  you  distinctiy  how 
many  thousands  the  nation  would  have  had  to 
pay  for  this  excursion  into  the  kitchen.  The 
world,  you  will  find,  might  be  sailed  round 
and  round  for  a  small  part  of  the  expense. 

Vain  would  it  be  to  say,  *•  So  long  as  you 
give  them  bread,  though  it  be  but  a  morsel, 
you  may  compose  the  bulk  of  their  food  ^ 
whatever  is  dieaper,  without  violating  the 
letter  of  the  law.     Certainly :  but  could  you 


*"  Not  only  bread  is  to  be  given  at  all  events 
in  ordinary,  but  even  where  an  inferior  diet  is 
prescribed  to  be  given  for  punisbment*s  sake, 
still  it  is  to  consist  of  bread.  G^ilt  upon  guilt, 
and  the  most  guilty  am'ong  the  guilty  are  never 
to  be  sunk  so  low  m  this  school  of  rigid  discip- 
line, as  to  be  no  higher  than  upon  a  par  with 
Uberty  and  innocence. 

Even  lenity  itself,  were  that  the  only  con- 
sideration,  would  afford  an  objection  against  the 
fixing  upon  bread  as  a  necessary  articfe.  Bread 
being  a  tort  of  food  which  is  commonly  eaten 
with  meat,  and  with  which  meat  is  commonly 
eaten,  the  giving  it  without  its  usual  arcompa* 
niment  woiDd  naturally  make  the  privation  the 
more  sensible. 
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without  violating  the  spirit  ?  without  depart- 
ing from  what  it  was  evident  the  authors  had 
in  view?  Is  not  the  article  of  bread  put 
foremost  ?  Is  it  not  evident  that,  according 
to  the  notion  and  intention  of  those  who  drew 
this  clause,  bread  was  to  compose  the  princi- 
pal part  of  the  men's  food  ?  But  suppose  the 
clause  not  obligatory  —  what  would  it  then 
be?  Nugatory.  Here,  as  before — mischief, 
or  nothing  —  such  is  the  alternative. 

Turn  them  over  to  a  contractor,  and  ob- 
serve how  different  the  result.  No  need  to 
rack  invention  to  prevent  his  spending  too 
much  upon  their  food.  Leave  it  to  him,  and 
one  thing  you  may  be  sure  of,  that  in  this 
way,  as  in  all  others,  as  little  will  be  spent 
upon  them  as  possible. 

The  only  thing  to  fear  in  this  case  is,  lest 
he  should  not  bestow  as  much  upon  them  as 
he  ought.  But  against  this  you  have  your 
remedy.  Do  what  the  penitentiary  act  has  not 
done :  require  that  the  food  shall  be  whole- 
some, and  that  there  shall  be  enough  of  it 
This  is  something.  It  is  such  ground  as  not 
only  popular  censure,  but  a  legsd  indictment, 
may  be  built  upon.  Is  it  not  yet  enough  ?  Say 
that,  punishment  apart,  he  shall  feed  them 
to  the  extent  of  their  desires.  Will  he  still 
fail  you  ?  Hardly.  Even  upon  the  plan  of  the 
present  penitentiary  act,  some  eyes,  upon  the 
Panopticon  plan  all  eyes,  are  on  him.  The 
latitude  thus  g^ven  him,  with  regard  to  the 
cnoice  of  the  food,  which  of  course  will  be 
of  the  cheapest  sort,  is  even  of  service  to  his 
integrity,  and  to  the  comfort  of  the  prisoners 
in  this  respect,  by  the  jealousy  it  excites. 
Whatever  he  does  in  this  way  is  his  own  do- 
ing—  the  result  of  a  motive,  of  which  the 
force  is  known  to  every  one,  and  regarded 
with  a  suspicion  which  is  as  universal  as  it  is 
reasonable.  It  is  his  own  doing,  and  seen  by 
everybody  to  be  so.  No  pretence  of  public 
good — no  letter  of  any  law  to  afford  shelter 
to  inhumanity  or  avarice. 


SECTION  ni. 

CLOTHING. 

A  FEW  words  under  the  head  of  clothing,  and 
but  few. 

Health,  comfort,  and  decency,  prescribe  the 
limits  on  one  side :  economy  on  the  other. 
Fashion,  the  supreme  arbiter  everywhere  else, 
the  cottage  not  excepted,  has  no  jurisdiction 
here. 

The  penitentiary  act  points  out  two  other 
objects  as  proper  to  be  kept  in  view :  humi- 
liation, and  safe  custody.  So  much  for  ge- 
nerals: happily,  under  this  head,  it  keeps 
clear  of  specifications. 

Two  hints  I  will  venture  to  offer  to  my 
contractor  in  this  view :  — 

I.  For  men,  coat  and  shirt-sleeves  of  un- 


equal length:  the  left  as  usual — ^the  right  no 
longer  than  that  of  a  woman's  gown. 

Economy  is  served  by  this  contrivance  in  a 
small  degree :  safe  custody  in  a  greater.  The 
difference  of  appearance  in  the  skin  of  the  two 
arms  will  be  an  essential  mark.  In  point  of 
duration,  nothing  can  be  more  happily  suited 
to  the  purpose ;  it  is  a  permanent  distinctiaD, 
without  being  a  perpetual  stigma. 

Exclusive  of  tiiis  pledge,  I  look  upon  es- 
cape out  of  a  Panopticon — I  have  said  so  orer 
and  over — as  an  event  morally  impossible. 
But  suppose  it  otherwise:  how  great  the 
additional  security  which  an  expedient  tlius 
simple  would  afford ! 

A  man  escapes.  Minute  personal  descrip- 
tion, aignaUmefU,  as  the  French  call  it,  is 
almost  needless  :  one  simple  trait  fixes  him 
beyond  possibility  of  mistake.  His  two  arms 
wear  a  different  appearance :  one,  like  other 
men*s  — the  other,  red  and  rough,  like  that 
of  a  female  of  the  working-class.  No  inno- 
cent man  can  be  arrested  by  mistake.  He 
bares  his  two  a^ns  :  —  **  Observe  they  are 
alike  ;  I  am  not  the  man  —  you  see  it  is  im- 
possible." 

The  common  expedient  is,  one  sleeve  of  a 
different  colour.  This  costs  something  —  it 
saves  nothing ;  and  when  the  coat  is  off,  the 
security  is  gone. 

Hardship  there  can  be  none :  the  tenderer 
sex,  even  in  its  tenderest  and  most  elevated 
classes,  has  both  arms  bare.  Among  the  Ro- 
mans, even  the  most  luxurious  and  effeminate, 
not  the  fore-arm  only,  but  the  whole  arm,  was 
bare,  up  to  the  very  shoulder. 

IT.  In  both  sexes,  on  working  days,  shoes 
wooden ;  stockings,  none :  on  Sundays,  stock- 
ings and  slippers. 

Shoes  wooden,  for  several  reasons : — 

1.  They  are  cheaper  than  leather. 

2.  Among  the  common  people  in  England, 
they  are  known  as  a  sort  of  emblem  of  ser- 
vitude. 

3.  By  the  noise  they  make  on  the  iron  bars, 
of  which  the  floors  of  the  cell-galleries  are 
composed,  they  give  notice  whenever  a  pri- 
soner is  on  the  march.  Putting  them  off,  in 
order  to  prevent  this,  and  escape  observation, 
is  an  act  which,  if  forbidden,  will  not  be 
practised,  where  non- discovery  will  be  so 
perfectly  hopeless.  Besides  that  the  bars 
would  give  pain  to  bare  feet  not  accustomed 
to  tread  on  them. 

4.  Were  the  prisoners  to  go  bare-foot,  the 
bars  which  form  the  floor  of  the  galleries  must 
be  so  much  the  closer,  consequently  the  more 
numerous  and  expensive. 

5.  In  climbing,  with  a  view  to  escape,  i' 
would  be  impossible  to  make  use  of  the  feet* 
either  with  the  wooden  shoes  on,  or  with 
naked  feet  kept  tender  by  the  use  of  shoes. 
Common  leather  shoes,  especially  when  stout 
and  coarse,  are  of  great  assistance  in  dimbing^ 
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and  bare  feet,  bardened  by  treading  on  iron 
and  OD  the  bare  ground,  migbt  find  no  great 
difficulty.  Bare  feet,  that  were  accustomed 
to  shoes,  would  serve  as  indifferently  for 
running  as  for  dimlmig ;  and  a  fugitive  would 
hardly  carry  about  with  him  so  palpable  a 
mark  of  his  condition  as  a  pair  of  wooden 
ahoes. 

Neither  in  this  privation,  fashion  apart,  is 
there  any  real  hardship.  Not  to  mention  an- 
tiquity, or  foreign  nations,  in  Ireland,  shoes 
and  stockings  are  rare  among  the  common 
people  in  the  country.*  In  Scotland,  these 
habilimenta  are  not  generally  worn  by  ser- 
vant-maids, even  in  creditable  families. 

It  is  on  account  of  fiishion,  and  the  notions 
of  decorum  dependent  on  fashion,  and  to 
avoid  giving  disgust  to  the  chapel- visitors, 
that  I  propose  stockings  and  slippers  for  Sun- 
days. Slippers  in  preference  to  shoes,  as 
helping  to  keep  up  the  distinction,  and  being 
less  expensive.  Slippers,  according  to  our 
customs,  suit  very  well  the  condition  of  those 
who  it  is  not  intended  should  ever  be  absent 
from  home.  But  in  the  East,  they  are  worn 
at  all  times  in  preference  to  shoes. 

As  to  the  rest,  see  the  title  of  Health  and 
CUantineu. 


SECTION  VIIL 

BEDDING. 

A  WORD  or  two,  merely  to  set  the  manager 
at  liberty  on  the  article  of  bedding.  More 
nnlegislative  minuteness  —  more  unthrifty 
fixation.  Eku:h  prisoner  is  to  have  a  bedstead ; 
that  bedstead  is  to  be  iron ;  the  sheets  are  to 
be  one  or  more ;  they  are  to  be  hempen ;  there 
is  to  be  a  coverlet ;  there  are  to  be  blankets ; 
there  are  to  be  two  or  more  of  them,  and  they 
are  to  be  coarse.  Why  a  bedstead  at  all  events, 
and  that  of  iron,  by  act  of  parliament  ?  Not 
that  there  is  any  harm  in  giving  prisoners  iron 
bedsteads :  it  is  what  I  might,  for  aught  I 
know,  give  them  myself,  if  it  depended  upon 
me.  Here,  again,  what  is  the  object  ? — com- 
fi>rt,  or  economy  ?  The  former  gains  nothing, 
and  the  latter  suffers  by  it.  Spite  of  the  act, 
your  bedstead,  though  of  iron,  may  be  so 
dear  as  to  be  an  unfrugal  one,  or  so  scanty 
as  to  be  an  uncomfortable  one.  Procrustes, 
were  he  manager,  would  find  nothing  in  it 
against  his  bed.  Is  it  that  iron  is  the  cheapest 
material  for  bedsteads  ?  A  contractor,  then, 
had  it  been  left  to  him,  would  have  employed 
it.  But  it  is  not  cheaper :  a  wooden  one  of 
the  same  size  may  be  had  for  less  money ;  and 
a  bedstead,  even  a  wooden  one,  will  last  for 
<ges.t 

•  Young^s  Ireland,  p.  131. 

i>  Buin,  it  is  true,  may  lodge  in  wooden  bed- 
Heads.  This  is  a  vciy  good  reason  for  preferring 
iron  ones  for  hospitals.  Butthere  the  case  isdiffer- 


But  why  force  bedsteads  upon  the  manager 
at  all  ?  Is  it  so  certain  that  they  will  be  pre- 
ferable to  hammocks?  Is  it  so  certain  that 
they  will  be  cheaper  ?  Will  they  be  warmer  ? 
Will  they  require  less  beddmg?  Will  they 
take  up  so  much  less  room  ?  Is  there  anything 
in  hammocks  inconsistent  with  good  health  ? 
Had  the  immortal  crews  of  the  Resolution 
and  Adventure  anything  else  to  lie  on  ?  Can 
hammocks,  any  more  than  iron  bedsteads, 
harbour  bugs  ? 

Why  matting  9  Is  it  that  you  are  afraid  of 
their  having  feather-beds?  My  contractor 
would  ease  you  of  your  fears.  Why  matting, 
and  not  straw  ?X  Matting  is  not  so  fiivour- 
able  to  cleanliness  as  straw.  Matting,  being 
a  manufiicture,  costs  something  to  m^e,  and 
cannot  be  shifted  every  week  or  fortnight,  on 
account  of  the  expense :  straw  might ;  the 
more  easily,  because,  having  performed  this 
service,  it  might  be  applied  to  other  uses  with 
little  loss  of  value. 

Sheets,  why  hempen  at  all  events  ?  If  flaxen 
be  cheaper,  why  have  hempen  ones?  If  dearer, 
what  fear  is  there  that  the  governor,  if  be 
undertook  the  business  by  contract,  would 
allow  them  ? 

Blankets,  too —  to  what  end  speak  of  blan- 
kets and  coverlets,  and  enact  that  the  blankets 
shall  be  **  coarse,"  leaving  the  coverlet  to  be 
of  eider-doMm  ?  Peculation  or  extravagance 
might  gi^e  each  man  blankets  by  dozens,  and 
those  of  beaver  or  vigogna  wool,  for  anything 
there  is  here  to  prevent  it:  avarice  might 
starve  him  with  a  worn-out  linen  coverlet, 
two  thread-bare  blankets,  and  those  not  worth 
picking  off  a  dunghill.  | 


SECTION  IX. 

HEALTH  AND  CLEANLINESS. 

Hints  relative  to  this  sulject  are  not  noble 


ent  in  a  thousand  respects.  Comfort  is  the  great 
object  there:  by  discomfort  and  want  of  rest, 
even  a  bug  bite  may  be  productive  of  serious 
consequences.  In  hospitals,  the  introduction  of 
such  vermin  is  facilitated  by  the  promiscuous  ac- 
cess incident  to  a  frequent  change  of  inhabitants, 
and  to  a  state  of  freedom :  discipline,  in  this  as 
in  other  points,  cannot  be  enforced  with  equal 
rigour  or  fadli^. 

1^  To  inclose  the  straw,  as  Howard  says,  there 
should  be  a  lack,  for  sevml  reasons. 

II  If  you  must  regulate,  do  what  for  the  hulks 
the  act  has  not  done,  and  save  men  from  the 
incommodious  and  indelicate  necessity  of  lying 
two  in  a  bed.  On  board  the  hulks,  this  was 
(and  I  suppose  is)  the  case,  as  the  evidence  the 
authors  or  this  act  had  before  them  declares. 

The  single  sheet  the  act  allows  of  is  an  awk- 
ward and  uncomfortable  contrivance.  A  sack, 
with  a  flap  under  the  chin,  would  take  less  stuff, 
and  be  more  comfortable. 

This,  let  it  be  observed,  is  in  a  note,  and  not 
in  an  act  ot  parliament. 
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in  themselres ;  but  they  are  ennobled  by  the 
end. 

1.  No  blowing  of  noses  but  with  a  band- 
kerchieC 

2.  No  spitting,  but  in  a  handkerchief  or 
spitting-box. 

3.  No  tobacco  in  any  shape. 

4.  Washing  of  hands  and  face  at  rising  and 
going  to  bed. 

5.  Washing  of  hands  immediately  before 
and  after  each  meal. 

6.  Washing  of  feet  at  going  to  bed. 

7.  Hair  of  the  head  to  be  ^aved  or  cropt : 
if  shaved,  to  be  kept  dean  by  washing ;  if 
cropt,  by  brushing. 

8.  Bathing  to  be  regularly  performed :  in 
summer  once  a- week ;  in  spring  and  autumn 
once  a-fortnight ;  in  winter  once  a-month.* 

9.  Shirts  dean  twice  a-week. 

10.  Breeches  washed  once  a-week :  coats 
and  waistcoats  once  a-month  in  summer ;  once 
in  six  weeks  in  spring  and  autumn ;  and  once 
in  winter:  sheets,  once  a-month :  blankets, 
once  in  summer. 

11.  Clothes  all  white,  and  undycd :  by  this 
means  they  can  contract  no  impurity  which 
does  not  show  itself. 

Ob$ervation»,^M\ich  of  the  regimen  on 
this  head  must  of  course  be  arbitrary :  it  may 
be  tightened  by  some — it  may  be  relaxed  by 
others,  and  yet  nobody  to  blame. 

Nothing  Uke  all  this  nicety  with  regard  to 
cleanliness  can  be  necessary  to  health:  in 
some  points,  it  is  more  than  is  practised  by 
persons  of  the  highest  stations  and  of  the 
greatest  delicacy.  But  the  great  use  of  it  is 
to  ensure  success  to  the  plan  of  diapel-yisi- 
tation,  in  which  view  it  is  absolutely  neces- 
sary to  prevent  everything  that  can  give  dis- 
gust to  any  of  the  senses.  To  get  a  bow 
straight,  bend  it,  says  the  proverb,  the  oppo- 
site way. 

This  part  of  the  regimen  has  even  a  higher 
object.  Between  physical  and  moral  deli, 
cacy,  a  connexion  has  been  observed,  which, 
though  formed  by  the  imagination,  is  fiur  from 
being  imaginary.  Howard  and  others  have 
remarked  it.  It  is  an  antidote  against  sloth, 
and  keeps  alive  the  idea  of  decent  restraint, 
and  the  habit  of  circumspection.  Moral  pu- 
rity and  physical  are  spoken  of  in  the  same 
language :  scarce  can  you  inculcate  or  com- 
mend the  one,  but  some  share  of  the  appro- 
bation reflects  itself  upon  the  other.  In  minds 
in  which  the  least  grain  of  Christianity  has 
been  planted,  this  association  can  scarce  fiiil 
of  having  taken  root :  scarce  a  page  of  scrip- 
ture but  recalls  it.  Washing  is  a  holy  rite  : 
those  who  dispute  its  spiritual  eflQcacy,  will 
not  deny  its  physical  use.     The  ablution  is 


typical :  may  it  be  prophetic !  —  Alas !  were 
it  but  as  easy  to  wash  away  mor^  as  corpo- 
real foulness ! 

Here  might  regulation  range,  and  eooooiBT 

receive  no  disturbance.  According^ shaU 

I  say? — No:  I  will  not  beipit^ul: — bat 
however,  so  it  is,  the  penitentaary  act  b  silent. 

On  reception  in  particular,  thorough  deaaa- 
ing  in  a  warm  bath — thorough  visitation  by 
the  surgeon.  This  in  a  rteeptum-^umwe  with* 
out  the  building.  Clothing  new  from  tap 
to  toe — the  old  thoroughly  scoured  or  con- 
denmed.  Ablution — regeneration — uAtsa* 
nity — ceremony — fi)rm  of  prayer : — the  oc- 
casion would  be  impressive.  Grave  music,  if 
the  establishment  furnished  it ;  psalmody  at 
least,  with  the  organ.  To  minds  like  these  (to 
look  no  fiirther,)  what  preaching  comparable 
to  that  which  addresses  itself  to  s 


SECTION  X. 

OP  AIRING  AND  EXERCISE. 

The  use  of  airing  is  to  serve  as  a  preservative 
to  health. 

Literally  taken,  it  means  nothing  but  ex- 
posure to  the  air.  But  under  the  notion  of 
airing  is  tacitly  included  that  of  exercise.  As 
a  means  to  the  above  end,  dther  would  be 
incomplete  without  the  other. 

In  the  choice  of  a  plan  of  airing  for  a  peni* 
tentiary-house,  and  in  particular  for  a  Pan- 
opticon penitentiary-house,  the  fblloMring  are 
the  quaUties  that  appear  to  be  particularly 
desirable :  — 

1.  That  it  be  suffident  for  the  purpose  of 
health,  for  the  sake  of  which  it  is  instituted. 

2.  That  it  be  subject  to  the  inviolable  law 
of  inspection. 

3.  That  it  be  not  incompatible  with  tlie 
degree  of  sedusion  pitched  upon. 

4.  That  it  be  capable  of  being  applied  re- 
gularly and  without  interruption. 

5.  That  it  be  favourable  to  economy,  vie 
either  by  being  productive  of  a  profit,  or  at 
least  of  being  applied  with  as  little  expense 
and  consumption  of  time  as  may  be,  on  all 
days  except  those  in  which  religion  is  under- 
stood to  put  a  negative  upon  that  worldly 
consideration.! 

Walking  in  a  wheel  is  a  species  of  exercise 
that  fulfils  to  perfection  every  one  of  the 
above  conditions. 


*  In  cold  weather,  immediatdy  befine  the 
summons  to  the  wheel  would  be  the  best  time. 
The  warmth  lost  in  the  former  operation  would 
thus  be  restored  with  interest  by  the  latter. 


+  In  the  Wjrmondham  pemtentiary-house,  the 
place  allowed,  tlie  only  one  that  can  be  allowed, 
tor  airing,  is  the  indosed  quadrangle  within  the 
building,  an  area  of  about  70  to  80  feet.  In  this 
the  air  u  taken—by  whom  ?  by  all  the  prisonecs  ? 
No:  but  by  "  tome''*  only.  And  by  those  how  ? 
regularlv?  No:  but  ^  occaeionaUyJ*  Whvby 
some  only,  and  hj  those  only  ocasionally  ?  Does 
the  neceisity  of  air  and  exercise  to  health  and 
life  come  at  odd  times,  and  vary  with  the  degrees 
or  fimded  d^rees  of  gmlt  ? 
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1.  It  does  every  thing  that  can  be  wished 
for  with  regard  to  health.  You  may  give  a 
man  as  much  or  as  little  of  it  as  you  please. 
It  is  but  a  particular  mode  of  walking  up  hilL 
A  lazy  prisoner  cannot  cheat  you.  The  turns 
may  be  numbered — there  are  known  contriv- 
ances for  that  purpose.  A  partial  or  tyran- 
nical inspector  cannot  assign  to  a  prisoner  too 
little  of  this  exerdse,  or  too  mudi.  The  ef- 
feet  is  produced  by  the  mere  weight  of  the 
body  successively  applied  to  different  points. 
Exertion  cannot  be  shrunk  from  by  one  man, 
or  exacted  beyond  measure  from  another. 
The  exercise  is  the  same,  or  nearly  the  same, 
for  one  man  as  another :  for  a  heavy  man  as 
for  a  light  one. 

2.  That  it  is  capable  of  exposure  to  inspec- 
tion, is  evident  enough.  It  is  scarce  necessary 
to  observe  that  the  axis  of  the  wheel  should 
be  placed  in  a  line  not  widely  deviating  from 
a  right  line  drawn  from  it  to  the  inspector's 
eye,  when  stationed  in  the  look-imt  or  ex^e- 
fwr  lodge, 

3.  It  is  not  incompatible  with  the  strictest 
plan  of  seclusion :  not  even  with  absolute  so- 
litude. Whatever  persons  are  companions  in 
a  cell,  the  same  persons  and  no  others  may 
be  companions  in  a  wheeL  The  different  par- 
ties may  relieve  one  another  in  the  way  that 
will  be  pointed  out  presently,  without  any 
opportumty  of  converse. 

It  is  beyond  comparison  more  compatible 
with  seclusion,  and  even  with  solitude,  than 
ordinary  waUdng.  Requirbg  more  exertion, 
a  given  quantity  of  it  will  go  much  fiuther, 
and  is  performed  without  change  of  place.  It 
is  walking  up  a  hill,  and  that  a  pretty  steep 
one. 

4.  It  need  not  suffer  any  interruption  what- 
soever :  not  even  in  the  worst  of  weather.  To 
eadi  airing-wheel  there  is  an  awning^  to  be 
used  only  in  bad  weather,  supported  by  a  few 
alight  iron  pillars,  and  composed  of  canvass, 
or  whatever  else  is  cheapest.  It  is  provided 
with  side-flaps  all  round :  such  of  them  only 
as  are  necessary  to  keep  out  the  weather  are 
let  down ;  that  side  alone  excepted  which  is 
Jtowards  the  inspector,  and  whii^,  if  let  down, 
would  impede  his  view.  To  extend  the  pro- 
tection to  this  open  side,  the  aperture  is  co- 
vered by  a  short  projection  like  a  porch, 

5.  It  is  not  only  &vourable  to  economy, 
but  the  only  operation  ever  thought  of  in  this 
▼lew  that  is  so.  It  is  all  profit ;  and  this  pro- 
fit is  obtained  without  any  sacrifice.  It  is  not 
in  the  smallest  degree  the  less  healthful  for 
the  profit  which  it  brings :  walking  up  hill  is 
not  at  all  a  worse  exercise,  though  it  will  go 
&rther,  than  waUdngon  plain  ground.  Health 
and  economy  are  not  upon  such  bad  terms  as 
the  authoritative  plans  of  penitentiary  man- 
Sgement  seem  to  suppose :  an  operation  is  not 
unfitted  for  the  one  purpose,  merely  by  being 

.ade  subservient  to  Uie  other.    No  other  ^ 


the  modes  as  yet  proposed  of  applying  forced 
labour  is  equally  aidvantageous,  or  equally  un* 
obnoxious  to  abuse.  Heaving  at  a  capstem, 
the  exercise  placed  on  a  line  with  it  by  the 
penitentiary  act,  bears,  as  we  have  already 
seen,  no  comparison  with  it. 

6.  This  exercise,  it  may  be  observed,  is  ap- 
plicable with  equal  propriety  to  both  sexes. 
What  should  hinder  the  setting  a  woman  to 
walk  up  a  hill,  any  more  than  a  man  ?  But 
who  could  think  of  setting  the  weaker  and 
softer  sex  to  strain  and  struggle  at  a  cap- 
stem? 

To  attempt  to  determine  what  are  the  most 
advantageous  applications  of  all  that  could  bd 
made  of  the  power  thus  acquired,  would  be 
equally  useless  and  impracticable.  It  may  be 
applied  to  any  purpose  whatsoever,  that  the 
form  of  the  building  or  the  dimensions  of  the 
outlets  do  not  exclude.  Every  one  who  is  at 
all  conversant  with  the  principles  of  mechanics 
knows,  that  when  you  have  obtained  anyhow 
a  given  quantity  of  power,  the  direction  that 
may  be  given  to  it,  and  the  uses  it  may  be  ap* 
plied  to,  are  at  your  command.  If  your  trade 
requires  it,  you  may  have  a  perpetual  motion 
if  you  please.  You  may  do  what  the  peniten* 
tiary  act  advised  you — aaw  stone,  polish  mar* 
ble,  beat  hemp,  rasp  logwood,  or  chop  rags. 
You  may  do  a  thousand  things  besides ;  and 
amongst  the  thousand,  a  thousand  to  &ve^ 
some  that  will  be  more  profitable  than  those. 
Having  it  in  this  case  dieaper  than  you  can 
employ  even  the  powers  of  nature — having  it 
in  short  for  nothing,  you  may  apply  it  with 
advantage,  in  every  instance  where  there  is 
advantage  to  be  made  by  dividing  labour,  in 
such  a  manner  as  to  commit  the  production 
of  the  force  and  the  direction  of  it  to  different 
hands. 

One  indispensable  demand  there  is  for  it, 
and  but  one — the  raising  water  for  the  sup- 
ply of  the  establishment:  and  health  will  thus 
receive  a  double  sacrifice.  But  for  this  pur- 
pose a  small  part  of  the  quantity  of  this  sort 
of  labour  requisite  for  airing  and  exercise  will 
be  sufficient :  the  rest  will  remain  free  to  be 
dedicated  to  economy,  in  whatever  may  be 
its  most  productive  shape. 

What  18  the  proportion  of  time  that  ought 
to  be  allotted  to  this  part  of  the  discipline  ? 
The  quantity,  it  is  evident,  will  admit  <k  very 
considerable  variation.  It  will  be  less  foti- 
guing,  without  being  less  conducive  to  health, 
if  performed  at  twice  rather  than  once,  and 
divided  between  distant  parts  of  the  day. 
Less  than  a  quarter  of  an  hour  each  time  will 
hardly  answer  any  purpose ;  but  that  time 
may  be  doubled,  trebled,  quadrupled,  if  eco- 
nomy should  require  it.  Happily  the  human 
frame  allows  of  a  considerable  latitude  in  this 
as  well  as  in  most  other  parts  of  the  dietetic 
regimen ;  nor  therefore  will  it  follow,  that 
because  half  an  hour  spent  in  this  way  out  of 
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four  and  twenty  would  be  sufficient,  a  whole 
one,  or  even  two  whole  ones,  would  be  too 
mudi. 

Under  the  notion  of  hard  labour,  the  peni- 
tentiary act  prescribes,  as  we  have  seen,  eight 
hours  of  this  exercise  out  of  the  four  and 
twenty,  at  the  time  of  the  year  when  it  is 
least  ratiguing,  and  a  quarter  as  much  again 
when  it  is  most  so. 

The  different  parties,  I  have  said,  or  indi- 
viduals, may  relieve  one  another  without 
opportunity  of  converse.  On  the  striking  of 
the  clock,  an  inspector  from  his  gallery  opens 
the  cell  where  the  prisoner  b  whose  turn 
it  is  to  go  into  the  wheel.  He  takes  his 
course  in  the  track  already  described.'  Ar- 
rived at  the  door  which  leads  to  the  wheel, 
by  opening  it  he  gives  motion  to  a  bell,  at  the 
sound  of  which,  and  not  before,  the  prisoner 
who  is  walking  in  the  wheel  quits  it  and  re- 
turns to  his  cell.  Silence  is  enjoined  to  both 
parties  by  a  general  law.  The  shifting,  be- 
ing the  work  but  of  a  moment,  and  then  per- 
formed under  an  inspector's  eye,  can  never, 
under  these  circumstances,  afford  room  for  a 
prohibited  conversation  of  any  continuance  or 
effect.  By  the  bell  attached  to  the  door  that 
opens  from  the  staircase  upon  the  gallery  ad- 
joining to  his  cell,  notice  is  given  of  the  ar- 
rival of  the  returning  prisoner  to  the  inspector 
of  his  story,  who  immediately  repairs  to  that 
spot  in  the  inspection  gallery  which  is  oppo- 
site to  the  cell  in  question,  and  opens  it,  as 
before,  to  let  in  the  returning  prisoner,  in 
the  same  manner  that  he  who  has  just  de- 
scended was  let  out.  The  inspector,  having 
a  less  circle  to  move  in,  will  naturally  have 
reached  his  station  before  the  prisoner  has 
reached  the  corresponding  one ;  but,  should 
this  not  be  the  case,  the  prisoner  is  in- 
structed to  wait  in  the  front  of  his  own  cell, 
without  speaking  or  looking  towards  either 
of  the  adjacent  ones.  The  same  instruction 
is  given  with  regard  to  every  cell  by  which 
he  has  ocaasion  to  pass  in  his  way  down  and 
up.  And  this  instruction  is  not  likely  to  be 
broke  through,  as,  besides  the  general  se- 
curity for  its  observance  afforded  by  the  in- 
spection principle,  the  inspector  has,  by  the 
above-mentioned  bell,  received  warning  to 
observe. 

Mode  of  Airing  on  the  Parade Two  in- 
spectors, in  the  first  place,  repair  from  the 
lowest  inspection-gallery  by  the  line  of  com- 
munication to  the  look-out,  taking  with  them 
fire-arms,  with  a  proportionable  supply  of 
ammunition.  In  their  way  thby  carefully  ob- 
serve that  the  side  doors  opening  into  the 
parade  in  the  yards  from  the  covered-way 

*  Through  the  prisoners*  staircase  on  that 
side,  the  mted  passage,  the  prisoners*  straits,  the 
prisoners^  rising-stairs,  andf  the  prisoners*  lane, 
out  of  which  a  side-door  opens,  leading  to  the 
wheels.    See  Part  1.  §  (0, 15, 16, 17,  and  20. 


through  the  prisoners*  lanes,  are  locked.  No- 
tice being  given  to  the  inspectors  within,  that 
those  in  the  look-out  have  taken  their  sta- 
tion, the  prisoners  are,  in  the  way  already 
described,  let  out  of  their  cells.  Arrived  at 
the  parade,  they  take  their  stations  on  the 
lines  corresponding  to  their  respective  cells. 
They  halt  till  it  be  seen  that  they  have  pro- 
perly occupied  their  respective  posts.  Then, 
on  a  signal  given  from  the  look-out,  the  march 
begins. 

To  mark  the  time,  and  to  preserve  regu- 
larity the  better,  the  assistance  of  martial 
music  may  be  called  in.  Though  the  object 
be  not  military,  there  is  nothing  to  hinder  the 
copying  in  this  respect  the  regularity  of  the 
military  discipline.  What  are  the  institutions 
in  which  regularity  may  not  have  its  use? 
By  military  arrangement,  any  number  of  per- 
sons may  be  kept  together  or  asunder  at  plea- 
sure, while  in  motion  as  well  as  while  at  rest 
By  military  discipline,  a  large  number  may 
be  kept  virtually  separated,  though  collected 
within  a  narrow  space.  At  the  time  of  ex- 
ercise, what  conversation  can  be  carried  on, 
even  between  next  neighbours,  though  not  a 
yard  asunder  ?  Even  in  the  milder  discipline 
of  the  school,  if  the  master  thinks  proper  if^ 
command  silence,  what  conversation  can  be 
carried  on  within  the  circuit  of  his  eye  ? 

It  is  in  this  way  that  hundreds,  as  we  have 
seen,  may  enjoy  the  benefit  of  air  and  exer- 
cise without  the  liberty  of  conversation,  in  a 
space  which,  without  an  arrangement  of  this 
sort,  would  not  be  sufficient  to  afford  to  three, 
no,  nor  to  two,  the  same  limited  indulgence. 
In  this  way,  the  space  absolutely  necessary 
for  the  purpose  may  be  determined  to  a  foot 
square,  and  reduced  to  the  smallest  allowance 
possible.* 

Thus  much  for  airing,  considered  as  con- 
joined with  exercise.  But  too  much  care  can^ 
not  be  taken  to  profit  by  every  opportunity 
that  presents  itself,  of  giving  the  prisoners 
the  benefit  of  the  salutary  influence  of  the 
open  air.  The  house  which  they  inhabit  is 
beyond  example  airy.  True,  but  still  it  is  a 
house.  We  shall  come  presently  to  the  hesd 
of  schooling.  This  exercise  of  the  mind, 
though  it  cannot  conveniently  be  conjoined 
with  bodily  exercise,  may  in  fit  weather  be 
as  well  performed  in  the  yard  as  in  a  confined 
air.  It  therefore  ought  to  be,  whenever  the 
inclemency  of  the  weather  does  not  abso- 
lutely forbid  it. 

*  The  expense  of  the  music  is  scarce  worth 
mentioning.  On  such  simple  instruments  is  s 
fife  and  drum,  a  very  slij|[bt  degree  of  instruction 
will  be  sufficient  to  the  simple  purpose  of  afibrd- 
ing  a  measure  to  the  time.  Tnat  among  such  a 
multitude  two  or  three  persons  susceptible  of  this 
degree  of  instruction  snould  not  be  to  be  found, 
if  not  already  possessed  of  it,  is  not  u>  be  sup- 
posed. 
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SECTION  XL 

SCHOOUNO  AND  SUNDAY  EMFLOTMENT. 

'  £  VEftT  penitendary-house,  it  is  observed  in  the 
Letters,  besides  being  a  penitentiary-house, 
was  liable  to  be  an  hogpital.  Every  peniten- 
tury-house — I  inight  have  added,  every  Pa- 
noptioon  penitentiary-house  more  particidarly, 
inight  be,  and  ought  to  be  a  school—to  child- 
ren  at  any  rate,  since  so  it  is,  that  even  that 
tender  age  is  not  exempt  either  from  the  pu- 
nishment, or  from  the  guilt  that  leads  to  it ; 
and  why  not  for  the  illiterate  at  least  among 
men  ?  Not  many  surely  will  there  be,  even 
among  the  adult  members  of  this  community, 
nHiose  education  has  been  so  complete  as  to 
have  feft  them  nothing  to  learn  that  could  be 
of  use  either  to  their  master  or  to  themselves. 
To  read,  to  write,  and  to  cast  accounts — such 
ordinary  branches  of  instruction  might  be 
eommon  to  them  all.  Of  such  of  them  as 
possessed  the  seeds  of  any  peculiar  talent,  the 
valuable  •  qualities  might  be  found  out  and 
eulttvated.  Drawing  is  of  itself  a  lucrative 
brandi  of  industry,  and  might  be  made  as- 
sistant to  several  others.  Music,  here  as  else- 
when,  might  be  made  an  assistant  to  the 
productive  value  of  the  chapel.  If  to  a  just 
eomprehension  of  his  own  interest,  the  con- 
tractor should  add  a  certain  measure  of  spirit 
and  intelligence,  he  will  naturally  be  disposed 
to  put  them  in  possession,  according  to  their 
several  capacities,  of  every  such  profitable 
talent  they  can  be  made  to  acquire.  Who 
can  doubt  of  it? — ^their  acquirements  are  his 
gains.  Where  is  the  academy  of  which  the 
master  has  so  strong  or  so  immediate  an  in- 
terest in  the  proficiency  of  his  pupils  ? 

Instruction  being  to  be  administered,  at 
what  times  of  the  week  and  of  the  day  ? 
Two  words — Sunday  Schools — resolve  every 
difficulty.  In  them  we  see  a  vacant  spot,  nor 
that  an  inconsiderable  one,  of  which  instruc- 
tion in  its  most  respectable  branches,  intel- 
lectual as  well  as  moral  and  religious,  may 
take  possession,  without  any  opposition  on 
the  part  of  economy.  Time  was  wanting  for 
such  employments;  employments  were  want- 
ing for  this  time :  both  demands  are  satisfied 
by  a  principle  so  happily  established  and  ap- 
proved. 

Of  what  nature  shall  the  employment  be 
at  those  times?  Let  religion  pronounce,  the 
answer  cannot  be  long  to  seek.  Two  modes 
of  occupation  present  themselves :  exercises 
of  devotion;  and  lessons  of  instruction  in 
sodi  acquirements  as  are  capable  of  being  in- 
listed  in  the  service  of  devotion.  That  the 
whole  extent  of  the  time  could  not  be  exclu- 
sively appropriated  to  the  former  purpose,  is 
obvious  enough :  the  very  sentiment  is  more 
than  will  be  to  be  found,  until  it  be  planted 
by  instruction,  in  such  corrupt  and  vacant 
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minds.  Paternosters  in  incessant  repetition, 
with  beads  to  number  them,  may  fill  up,  if 
you  insist  upon  it,  the  whole  measure  of  the 
day :  but  the  words,  instead  of  being  signs  of 
pious  thoughts,  would  be  but  so  many  empty 
sounds — and  the  beads  without  the  words 
would  be  of  equal  efficacy. 

I  speak  under  correction :  but  for  my  own 
part,  I  must  confess,  that  among  arts' capa- 
ble of  being  employed  in  the  service  of  reli- 
gion, I  see  none  that  need  be  excluded,  even 
on  this  consecrated  day,  so  long  as  they  are 
actually  and  fiuthfully  occupied  in  that  ser- 
vice. Among  the  most  obvious  are  those 
already  mentioned  in  a  more  general  view ; 
especially  that  branch  of  music  which  has  re- 
ceived the  name  oi  psalmody.  And  if  arts  of 
a  more  refined  and  privileged  texture,  such  as 
that  of  design  in  any  of  its  numerous  branches, 
could  find  admittance  into  so  unpolished  a 
society,  why  should  they  be  excluded  even 
on  that  day,  so  long  as  they  wear  the  habit 
of  the  day  ?• 

Mode  of  Airing  and  Exercising  on  Sun- 
days—  To  take  their  lessons  they  repair, 
when  season  and  weather  permit,  to  a  kind 
of  open  amphitheatre  in  the  airing-yard,  of 
which,  if  necessary,  there  may  1^  several, 
placed  between  the  walks  of  the  airing-pa- 
rade— for  which  once  more  see  the  figure.  The 
form  of  this  erection  is  circular,  with  part  of 
the  circle  cut  off  as  by  a  secant,  in  which  the 
instructor  stations  himself  so  as  to  have  none 
of  his  pupils  behind  him,  nor  out  of  his  view. 
Over  the  seats  may  be  thrown  occasionally 
a  canvass  awning,  supported  by  iron  pillars, 
with  flaps  to  let  down  on  the  weather  side, 
in  case  of  violent  wind  or  rain.  If  these  flaps 
be  not  let  down,  or  not  let  down  on  the  side 
towards  the  look-out,  the  prisoners  in  their 
school  are  open  to  the  eyes  not  only  of  the 
schooUnaster,  but  of  the  inspectors  stationed 
in  that  exterior  lodge.  But  at  the  worst,  the 
vidnity  of  these  armed  protectors  averts  from 
the  instructor  every  idea  of  danger.f 


*  Drawing,  engraving,  and  colouring  prints 
of  Scripture  scenes  for  editions  of  the  Bible,  the 
Book  of  Common  Prayer,  and  other  religious 
publications,  furnish  constant  employment  for  a 
number  of  hands  incomparably  greater  than  could 
ever  be  picked  out  for  such  mgenious  arts  from 
a  penitentiary-house.  Reading  and  writing  will, 
of^  course,  on  these  days,  take  religious  subjects 
for  their  theme;  and  these  vulgar  branches  of 
instruction  will  find  sufficient  occupation  for  by 
far  the  greater  part  of  the  prisoners.  But  wheA 
these  inferior  sources  have  been  exhausted,  what 
scruple  need  there  be  of  ascending  to  the  other 
higher  ones?  The  great  olyect  of  this  conse- 
crated day  is  to  keep  alive  the  sentiment  of  reli- 
S'on  in  roen^s  minds :  what  exercise,  therefore, 
at  contributes  to  that  end  can  justly  be  deemed 
unseasonable  ? 

*-  Were  the  roof  a  permanent  one,  a  tiled 
roof  for  example,  it  might  be  difllcult  to  find  a 
situation  where  it  could  be  placed  without  afford t 
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It  is  not  a  very  slight  degree  of  cold,  nor 
a  slight  measure  of  bad  weather,  that  should 
ezdnde  them,  on  this  only  day  out  of  seven, 
from  the  healthful  influence  of  the  open  air. 
But  in  case  of  absolute  necessity,  the  business 
of  reformatory  instruction  may  be  transferred 
to  the  chapel,  there  to  be  carried  on  between 
or  affcer  the  times  of  divine  service. 

Introduced  into  the  middlemost  inspec- 
tion-gallery by  the  correspondent  traversing- 
staircase,  in  the  same  order  as  into  the  airing- 
parade,  and  with  similar  precautions,  they  take 
their  stations  in  the  (£apel-area  and  lower- 
gallery  attached  to  it,  two  armed  inspectors 
having  first  stationed  themselves  in  the  gal- 
lery above.  Their  station  gained,  the  doors 
by  which  they  have  been  discharged  into  it 
from  the  circumambient  inspection-gallery  are 
locked.*  The  schoolmaster  may  either  oc- 
cupy the  clerk's  place  under  the  pulpit,  or 
quit  it  and  go  round  to  them,  according  to  the 
nature  of  the  instruction  to  be  conveyed.! 


SECTION  XII. 

OF  VENTILATION,  SHADING,  AND  C00LTN6. 

Of  ventilation,  considered  as  a  part  of  the 
regimen,  little  need  be  said.  In  the  cold  sea- 
son the  process  is  carried  on,  and  that  in 
perfection,  by  the  apparatus  employed  for 
warming :  and  even  in  warm  weather,  where 
no  artificial  heat  is  introduced,  the  same  struc- 
ture can  scarce  fiiil  of  ensuring  the  same  ef- 
fect. Were  it  otherwise,  nothing  more  easy 
than  to  keep  the  windows  open,  especially  on 
Sundays,  and  on  week-days  at  airing  times, 
when  the  prisoners  are  absent  from  Uieir  re- 
spective cells.  In  other  prisons,  comfort  and 
health  are  at  variance;  and  the  preference 
given  by  uncultivated  minds  to  present  feel- 
ings over  remote  considerations,  renders  the 
enforcement  of  this  part  of  the  discipline  more 
or  less  precarious.  In  a  Panopticon,  in  this 
as  in  almost  all  other  articles,  transgression 
is  impossible.  J 


ing  obstruction  in  some  way  or  other  to  the  in- 
spection principle. 

■  Should  it  be  deemed  necessary,  Mr.  Black- 
bume*s  mode  of  sederitarv  confinement  might 
here  be  introduced;  viz.  tnat  of  letting  down, 
upon  the  level  of  their  breasts  or  stomachs  as 
they  sit,  a  bab,  which,  without  toachinff  or  much 
incommoding  them,  prevents  their  rismg  till  it 
be  removed.  Mechanics  and  anatomy  oontri- 
Duted  eaeh  their  share  in  the  production  of  this 
simple  and  ingenious  contrivance,  which,  how- 
ever, amidst  sudi  an  abundance  of  securities, 
will  hardly  be  deemed  a  necessary  one. 

f  For  instance,  reading  and  writing  portions 
of  Scripture  or  other  devotional  books.  The 
piofene  and  worldly-minded  study  of  arithnietic 
might  perhaps  be  looked  upon  as  ill-suited  to 
this  consecrated  place. 

X  In  countries  where  the  intensity  of  the  odd 
renden  men  particularly  averse  to  ventilation. 


For  shading  in  very  hot  weather,  a  strip  of 
canvass  to  each  winibw  may  be  necessary  in 
the  greater  part  of  the  circuit. 

Of  the  apparatus  contrived  for  warming,  a 
part  might,  if  it  were  ever  worth  while,  be 
made  subservient  to  the  opposite  purpose. 
A  cellar  might  occasionally  be  taken  into  the 
aeriduct  spleen  of  in  the  section  on  warmimff^ 
and  in  this  cellar  as  in  any  other,  there  nnght 
be  ice.| 


SECTION  XIIL 

DISTRIBITTION  OF  TIME. 

Example  for  Working  Dt^, 

Haul. 

Meals  (two  in  a  day), 14 

Sleep, 7j 

Airing  and  exercise  in  the  wheel  for 
those  employed  in  sedentary  work 
within  doors,  at  two  different  times, 

in  the  whole,  at  least I 

Sedentary  work, 14 

Example  for  Sunday  $  and  Chwrck^HoUda^, 

Meals, 2 

Sleep II 

Morning  service, 1 

Evening  service,     , 1 

Schooling  —  induding  catediising  and 
psalmody, 9 

24" 

Out  of  the  time  for  sedentary  work  may 
be  taken  the  small  portion  that  will  be  ne- 
cessary for  the  cleansing  of  the  cells  on  or- 
dinary days,  and  the  more  thorough  deanaing 
to  be  given  in  the  afternoon  of  Saturdays. 
As  the  cleansing  could  not  so  well  be  per- 
formed by  candle-light,  nor  work  done  after 
the  cleansing,  whatever  time  remained  after 
this  latter  operation  might  be  bestowed  on 
schooling.  The  time  applied  to  the  latter 
purpose  would,  of  course,  vary  according  to 


deaths,  as  is  observed  by  Howard  from  Runlan 
documents,  are  much  more  frequent  in  the  coid 
than  in  the  hot  season :  a  fact  the  more  worthy 
of  observation,  as  the  former,  naturally  the  heai- 
thier  season,  is  not  there  attended  with  wet,  nor 
subject  to  vicissitudes  as  here.  In  a  Panomioon 
thus  equally  warmed  and  constantly  ventilated, 
the  season  which  would  elsewhere  bte  ^e  least 
healthy,  may  be  expected  to  be  the  most  so. 

|l  In  a  Lasaretto  built  on  the  Panopdoon  prfai. 
dple,  as  suggested  in  the  Section  on  Warmings 
a  provision  or  this  sort  would  be  not  unsuitable, 
on  the  score  of  comfort  WbeUier  on  the  scene 
of  economy,  as  a  means  of  enabling  work  to  go 
on  at  times  when  heat  would  not  •otherwise  per- 
mit, any  sudi  diinr  could  be  made  to  answer, 
might  not  be  altogemer  undeserving  of  oondder- 
atioo.  The  focility  might  d^endm  son 
sure  on  local  circumstances. 
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tlM  M«aon;  but  in  sadi  ntfifttian  Uiere  would 
be  no  inconvenience. 

Is  the  time  allowed  for  meals  too  little  ? 
Half  an  lioar  for  break£ut,  and  an  hour  for 
dinner,  is  an  allowance  common  among  work- 
ing people  in  a  state  of  freedom.  My  boarders, 
let  it  be  remembered,  have  not  two  courses 
•ad  a  dessert :  my  workmen  have  not  to  go 
to  a  distance  for  tiieir  repast.  Is  the  number 
of  meals  in  a  day  too  small  ?  It  is  twice  as 
great  as  that  in  use  among  the  people  of 
antiquity  :  it  is  twice  as  great  as  that  which 
satisfied  Homer's  kings. 

Is  the  time  allowed  for  sleep  too  little  ? 
Lord  Coke  does  not  allow  his  student  so 
much  by  a  third.*  Did  he  mean  to  subject 
Us  pupU,  the  darling  of  his  affection,  a  youth 
of  birth  and  education,  to  hardships,  luid  to 
hardships  too  serere  to  be  imposed  on  felons  ? 
Lord  Coke  knew  what  a  man  engaged  in  se- 
doitary  occupations  wanted ;  he  spoke  from 
experience.  The  condition  of  my  felons  is, 
IB  this  respect,  twice  or  thrice  as  eligible  as 
that  of  many  an  honest  servant  at  an  inn.t 

Are  14  hours  out  of  24  too  many  for  even 
a  sedentary  trade  ?  Not  more  than  what  I 
have  seen  gone  through  in  healtii  and  cheer- 
fulness in  a  workhouse  by  honest  poor. 

This  sketch,  let  it  be  observed,  is  offered 
nther  in  the  way  of  example,  than  in  the 
shape  of  a  peremptory  rule.  All  I  mean  to 
represent  as  fixed,  nor  with  that  unrelenting 
rigour,  is  the  time  for  meals  and  sleep :  as 

*  Sex  boras  somno :  toddem  des  legibus  »quis : 
Quatuor  onbis :  des  epnUsque  duas. 
Qnod  saperest  ultra,  lacris  largire  CamoBnis. 

i- 1  happened  once  to  fUl  into  conversation 
vpon  this  sul^^  with  a  maid-servant  at  one  of 
the  London  mns  frequented  by  night-coaches. 
She  went  to  bed  once  a-week  at  most,  nor  then 
slept  looser  than  other  people.  The  other  nights 
an  the  sleep  she  had  was  two  or  three  hours 
dosing  in  a  dudr.  No  ill  health — no  complaint 
of  haidship.  Sudi  is  the  power  of  habit ;  and 
so  moderate,  in  comparison  of  the  demands  of 
luxury,  are  the  calls  of  nature. 

Detmnined,  however,  on  this  point  as  on  all 
odler^  to  be  on  the  safe  side,  and  being  assured 
by  men  of  eminence  in  the  profession,  that  if  the 
geneial  rule  were  ada|)ted  (as  it  certainly  ought 
to  be)  to  such  constitutions  as  reauired  the  larffest 
allowance,  that  allowance  could  not  well  be  leis 
than  eight  hours  out  of  the  twenty-four,  such 
aceoidhiffly  is  the  proportion  I  propose :  taking 
only  half  an  hour's  sleep  from  each  of  the  days 
of  tebonr  to  add  to  that  day  of  which  the  charac- 
teristic destination  is  to  be  a  day  of  rest 

Bowing  down  to  the  law  aphorism,  PeritU  in 
sua  trie  creiendum  ett^  and  preferring  accord- 
in|riy,oaa4raestionofdus  sort,  the  opinion  of  the 
filler  of  irtiysic  to  that  of  the  father  of  English 
common  law,  I  stand  justified  bv  the  reverend 
aage  himself,  by  whom  that  andent  maxhn  is 
adopted  and  recognised,  and  who,  in  the  pUm  of 
^}f^4m  above  quoted,  spoke,  perhaps,  rather 
as  a  poet  than  as  a  physician,  and  more  from 
imagmatioQ  than  from  experience. 


to  everything  else,  the  proportions  may  be 
infinitely  diversified,  according  to  particular 
convenience. 

Fifteen  hours  in  the  day  employed  in  lu- 
crative occupations :  for,  in  this  regimen,  be 
it  never  forgotten,  even  the  time  found  for 
health  is  not  lost  to  industry.^  Fifteen  hours 
out  of  the  twenty-four,  without  the  smallest 
hardship,  and  that  all  the  year  round ;  not 
much  less,  as  we  have  seen,  than  double  the 
quantity  thus  employed  in  the  establishments 
contrived  at  such  an  immense  expense  for  the 
extraction  of  forced  labour. 

Let  it  not  be  forgotten,  meal  times  are 
times  of  rest :  feeding  is  recreation.  Even 
change  of  work,  espeoally  if  from  gymnastic 
to  s^entary,  is  repose,  not  to  spolk  of  re- 
creation. 

The  four  and  twenty  hours  a  field  for  disco- 
very! could  any  one  have  thought  it?  Five,  six, 
seven,  precious  hours,  out  of  fifteen,  thrown 
away  as  offid !  Such  is  the  account  rendered 
by  the  authors  of  the  penitentiary  act,  of  the 
talents  committed  to  their  charge  I 

Seven  hours  taken  from  industry,  taken 
even  firom  health,  yet  not  add^  even  to  com- 
fort, not  to  mention  an  object  so  perfectly  un- 
thought  of  as  the  improvement  oif  the  mind. 

I  say,  even  from  health.  By  the  custom  of 
sleeping,  or  what  is  still  worse,  of  lying  a-bed 
awake,  to  excess,  the  animal  finune  is  relaxed, 
the  spirits  sunk,  and  the  constitution  debili- 
tated and  impaired ;  the  habit  of  indolence 
is  at  the  same  time  formed  and  riveted,  and 
the  texture  of  the  mind  vitiated  along  with 
that  of  the  body.  This  a  meliorative,  a  re- 
formative regimen  I  I  had  almost  called  it  a 
corrupti  ve  one.  As  soon  would  I  turn  Macbeth 
and  murder  sleep,  as  thus  murder  health  by 
smothering  it  under  a  pillow. 

Whence  all  this  waste  of  health  and  time, 
one  may  almost  say  of  good  morals  ?  Is  it  to 
save  money  ?  Is  it  that  ingenuity  has  not 
yet  found  out  an  employment  for  candle-light 
that  will  pay  the  expense  of  candles  ?  Those 
employments  at  least  might  be  carried  on  by 
candle-light,  and  by  very  little  candle-light, 
(knitting,  for  example)  which  are  carried  on 
without  eyes.  But  if  nothing  in  this  way 
could  be  found  for  them  that  would  fetch  mo- 
ney, ihey  should  have  light  to  learn  to  read, 
or  to  write,  or  even  to  sing  by,  rather  than 
consume  time  and  hecdth  in  shaking  or  shi- 
vering in  bed,  comfortlesa  and  alone,  to  save 
consuming  candles. 


1^  Nor  need  the  pordon,  if  any,  which  may  be 
thought  fit  to  be  allowed  to  occupations  of  a 
literary  nature,  be  all  of  it  without  an  economical 
use.  Such  as  could  write  well  enough  might 
copy  for  hire ;  at  least  they  might  copy  the  ac- 
counts and  other  papers  reUtive  to  the  manage- 
ment of  the  house.  Even  music,  were  there  a 
demand  for  it,  might  find  here  and  there  a  coyp- 
ist  among  so  large  a  number. 
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SECTION  XIV. 

OF  PUNISHMENTS. 

On  this  head,  I  shall  not  at  present  be  mi. 
nute :  with  r^fard  to  particulars,  a  few  hints 
may  serve  —  principles  have  been  laid  down 
in  another  work.* 

Punishments  may  be  increased  in  number 
without  end,  without  being  increased  in  se- 
verity ;  they  may  be  diversified  with  advantage 
by  being  adapted  to  the  nature  of  the  case. 

One  mode  of  analogy  is,  the  pointing  the 
punishment  against  the  fiiculty  abused :  an- 
other is,  ordering  matters  so  that  the  punish- 
ment  shall  flow,  as  of  itself,  from  the  offending 
cause.  Outrageous  clamour  may  be  subdued 
and  punished  by  gagging ;  manual  violence, 
by  the  strait  waistcoat ;  refusal  to  work,  by 
a  denial  of  food  till  the  task  is  done.  The 
Spartan  discipline  may,  on  this  head,  furnish 
a  hint  for  the  management  of  a  penitentiary- 
house,!  without  pushing  the  imitation  so  &r 
as  to  make  want  of  dexterity  a  capital  offence, 
or  treating  British  criminals  with  the  degree 
of  severity  tiaid  to  be  practised  by  Spartan 
parents  on  their  innocent  children. 

Here,  if  anywhere,  is  the  place  for  the  law 
of  mutual  responsibility  to  ^ow  itself  to  ad- 
vantage. Confined  within  the  boundary  of 
each  cell,  it  can  never  transgress  the  limits 
of  the  strictest  justice.  Either  inform^  or 
suffer  as  an  accomplice.  What  artifice  can 
elude,  what  conspiracy  withstand,  so  just,  yet 
inexorable  a  law?  The  reproadi,  which  in 
every  other  abode  of  guilt  attaches  itself  with 
so  much  virulence  to  the  character  of  the 
informer,  would  find  nothing  here  to  £uten 
upon ;  the  very  mouth  of  complaint  would  be 
stopt  by  self-preservation — **  I  a  betrayer? 
I  unkind ?  Yours  is  the  unldndness,  who 
call  upon  me  to  smart  for  your  offence,  and 
suffer  for  your  pleasure."  Nowhere  else  could 
any  such  plea  support  itself — nowhere  else  is 
connivance  so  perfectly  exposed  to  observa- 
tion. This  one  stone  was  wanting  to  com- 
plete the  fortress  reared  by  the  inspection 
principle :  so  many  comrades,  so  many  in- 
spectors; the  very  persons  to  be  guarded 
against  are  added  to  the  number  of  the  guards. 
Observe  here,  too,  another  advantage  of  li- 
mited association  over  absolute  solitude.  In 
an  ordinary  prison,  society  is  a  help  to  trans- 
gression :  in  the  cell  of  a  Panopticon,  it  is  an 
additional  security  for  good  behaviour. 

Covered  with  the  rust  of  antiquity,  the  law 
of  mutual  responsibility  has  stood  iox  ages  the 
object  of  adn^tion.  Fresh  from  the  hands  of 
Alfred,  or  whoever  else  first  gave  it  existence, 
what  was  the  composition  of  this  celebrated 

*  Introduction  to  the  Principles  of  Morals  and 
Legislation,  4to,  1789. 

T  A  boy  was  not  to  have  bis  breakfast  till  he 
haa  sliotiioffatree. 


law  ?  Nine  grains  of  iniquity  to  one  of  jostioe. 
Ten  heads  <J  fimiilies,  with  walls,  woods,  and 
hills  between  them,  each  to  answer  fot  the 
transgressions  of  every  other !  How  different 
the  case  under  the  dominion  of  the  inspeetioB 
principle !  Here  shines  justice  in  undoaded 
purity!  Were  the  Saxon  law  to  be  reduced 
to  the  same  standard,  what  would  be  Che 
founder's  task?  To  give  transparency  to 
hills,  woods,  and  walls,  and  to  condense  the 
contents  of  a  township  into  a  space  of  14 
feet  square. 


SECTION  XV. 

MODE  OF  GUARDING  ON  THE  O0T8IDE. 

For  the  more  perfect  defence  of  the  sunoond- 
ing  wall,  I  have  already  ventured  to  propoee 
a  military  guard.}  Such  a  species  of  protectioD, 
though  altogether  foreign  to  the  inspection 
principle,  and  less  necessary  to  a  Panoptiooo 
prison  than  any  other,  would  not  be  without 
its  use.  It  would  add  to  the  security,  with- 
out adding  to  the  expense.  As  fiu*  as  the 
construction  of  the  wall  is  concerned,  itnught 
even  save  expense ;  since  with  this  help  the 
height  and  consequent  thickness  of  that  boun- 
dary need  be  no  greater  than  what  was  ne- 
cessary to  prevent  conversation  between  the 
centinels  without  and  the  prisoners,  except 
in  a  voice  too  loud  not  to  be  heard  by  the 
inspector  in  the  look-outJ^ 

Mr.  Howard,  in  competition  with  his  own 
opinion,  to  which  it  gives  me  pleasure  to 
find  my  own  ideas  so  conformable — the  good 
Howard,§  with  the  candour  so  well  suited  to 
his  benevolence,  produces  the  counter  opinions 
of  two  friends  of  his — the  one  a  worthy  man 
whom  I  will  mention.  Dr.  Jebb,  because  he 
is  no  more — the  other  a  gentleman  of  the  best 
intentions,  and  of  the  purest  zeal  for  liberty, 
whom  on  the  present  occasion  I  choose  rather 
to  mark  by  these  titles  than  by  his  name. 
AoGording  to  the  one,  in  no  particular  or  pos- 
sible circumstance  the  interference  of  the 
established  '*  army  should  be  admitted  ;'*  ac- 
cording to  the  other,  **  the  objections  against 
the  military  are  numerous,  obvious,  weighty, 
and  irresistibly  conclusive."  It  is  with  con- 
cern  one  sees  such  opinions  with  respectable 
names  to  them,  so  worded  and  in  print.  A 
man  writes  naked  opinions  to  a  friend  to  whom 
he  writes  any  thing:  but  to  the  public  he  gives 
reasons.  As  to  the  •*  objections,"  of  which, 
however  "  obvious,'*  none,  I  must  confess, 
are  discernible  to  my  eyes — of  these  objections, 
if  they  weigh  any  thing,  the  lightest  would 
have  had  mere  weight  in  it  than  all  this  sound. 
What  1  —  **  in  no  particular  or  possible  cir- 
cumstance?*'—  would  it  have  been  better 


X  Postscript,  Part  I.  §  20,  21. 
f  Ibid,  pi  102,  and  lOa 
§  On  Lasarettos,  p.  224. 
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that  London  should  have  burnt  on,  than  that 
the  military  should  be  employed  in  putting 
out  the  fires  ? 

Upon  the  subject  of  this  ckiss  of  men,  my 
notions,  though  not  altogether  so  heroical, 
are,  like  those  of  the  good  Howard,  much 
more  simple.  I  would  have  as  few  of  these 
regulars  as  possible ;  but  from  these  few,  as 
from  all  other  public  servants,  I  would  draw 
as  much  service  as  I  could.  In  what  respect 
is  the  military  instrument  of  domestic  peace 
distinguished  from  the  civil  ?  In  being  more 
expert  in  the  business,  more  efficient,  better 
disciplined,  more  trained  to  suffer  wldle  it  is 
possible,  as  well  as  to  act  when  it  is  necessary, 
and  in  the  event  of  his  acting  too  briskly  or  too 
soon,  more  sure  to  be  forthcoming  and  made 
responsible.  But  if  the  military,  or  any  other 
strong  and  efficient  power,  is  to  be  employed 
on  any  occasion,  and  against  any  body,  against 
whom  should  it  be  made  use  of  with  less 
scruple,  than  against  felons  and  their  allies? 

Is  not  prevention  better  than  punishment? 
The  better  you  are  seen  to  be  prepared  against 
an  attack,  Uie  less  your  danger  of  sustaining 
one.  Which,  then,  shews  the  best  counte- 
nance against  desperadoes  and  incendiaries — 
an  accidental  dvil  force,  or  a  standing  mili- 
tary one  ?  I  mean  always  that  sort  of  standing 
army  which  consbts  of  a  civil  officer  com- 
manding a  corporal's  guard.  Si  vis  pacem^ 
para  beBam,  a  maxim  but  too  apt  to  be  abused 
HI  matters  of  foreign  politics,  is  surely  in  no 
great  danger  of  being  misapplied  in  the  politics 
of  a  prison — a  sort  of  monarchy  which  has 
never  yet  been  noted  for  plans  of  conquest, 
or  aggressive  enterprise. 

It  is  a  matter  of  subordinate  consideration, 
but  sorely  not  altogether  undeserving  of  at- 
tention, that  a  service  like  this,  of  all  peace- 
ful services  the  most  resembling  a  service  of 
defensive  war,  is,  with  a  view  to  that  sort  of 
war,  one  of  ibt  best  schools  that  peace  can 
aflbrd,  of  military  discipline.  Among  citizens, 
what  tort  of  enemv  so  formidable  ?  and  what 
•ort  of  citizen  is  it  least  to  be  regretted  that 
a  soWer  diould  be  in  the  habit  of  looking 
upon  as  an  enemy  ? 

Add  to  this,  that  the  more  frequently  a 
guard  changes,  the  less  in  danger  it  is  of  being 
corrupted.  Let  the  change,  Uien,  be  made  a 
frequent  one :  the  more  it  is  so,  the  greater 
the  number  of  those  to  whose  lot  it  frlls  to 
share  the  benefit  of  this  branch  of  military 
practice. 

Would  not  the  parade  of  military  rigour 
kdp  to  impress  the  minds  of  men  without  doors 
with  the  idea  of  hard  government  ? —  would 
it  not  help  to  widen  the  distance  between  the 
lot  of  the  persons  thus  coerced,  and  the  con- 
dHion,  not  cmly  of  the  guiltless  citizen,  but 
even  of  the  less  obnoxious  among  malefoctors  ? 
Would  it  not  in  this  manner  add  to  the  terrific 
\  of  the  punishment,  without  adding 


to  the  sufferings  of  those  who  undergo  it? 
Surely  it  would :  for,  once  more,  who  is  there 
that  will  deny  the  effect  of  scenery  upon  the 
eyes  of  the  gaping  multitude  ?* 

The  military  guard  thus  given  to  the  sur- 
rounding wall  would  not  supersede  the  ne- 
cessity of  an  unmilitary  porter  for  the  gate. 
Whoever  officiated  in  that  capacity  ought,  for 
several  reasons,  to  be  acquainted  with  the 
persons  of  all  who  belong  to  the  establish- 
ment, and  who,  as  such,  may  be  allowed  to 
pass  and  repass  without  examination.  He 
ought  likewise  to  be  acquainted  with  the  per- 
sons of  the  prisoners,  lest  any  of  them  should 
make  their  escape  in  disguise ;  for  instance,  by 
borrowing  or  stealing  the  dothes  of  any  of 
the  under  officers,  or  servants,  or  persons 
admitted  occasionidly  to  work  in  or  about  the 
house. 

A  oentinel,  therefore,  that  is,  a  soldier  con- 
tinually changing,  would  not  so  well  answer 
the  purpose.  An  artisan,  whose  emplojnment 
consisted  in  some  sedentary  trade — a  cobbler 
or  a  weaver,  for  example — might  probably  be 
found  to  accept  of  it,  perhaps  without  any 
other  recompense  than  the  lodging  it  would 
afford  ;t  at  any  rate  for  less  than  what  would 
be  necessary  to  pay  him  for  his  whole  time4 


SECTION  XVI. 

PROVISION  FOR  LIBERATED  FRI80NBR8. 

How  to  make  provision  for  the  prisoners  at 
the  expiration  of  their  terms  ? — how  to  en- 
sure  for  the  future,  with  least  hardship  on 
their  part,  with  due  regard  to  their  respective 
characters  and  connexions,  and  at  the  least 
expense,  their  good  behaviour  and  their  sub- 
sistence ?  It  is  time  to  be  short  —  here  fol- 
lows a  slight  sketdi. 

*  I  leave  it  to  the  authors  of  the  penitentiary 
act  to  insert  a  common  refectory  into  a  plan 
of  rigid  lolitude.  But  were  I  obliged  to  set  the 
prisoners  to  eat  in  common,  and  like  the  Kin^ 
of  Great  Britain  in  former  days,  in  public,  it 
should  be  (still  in  pursuit  of  the  same  idea)  under 
the  guard  of  an  aimed  party  with  presented  mus- 
kets, loaded  or  unloaded,  ready  to  fire  on  the  first 
motion  towards  disturbance;  To  spectators,  the 
entertainment  might  shew  like  that  of  the  tyrant 
Damocles;  but  to  those  who  partook  of  it,  the 
danger  would  be  but  show,  knowing  that  security 
depoided  upon  themselves. 

•f-  Gatekeepers  are  commonly  obtained  on  si- 
milar terms  for  parks. 

X  A  fortress  thus  secured  would  have  a  coUa- 
tenl  use.  In  times  of  riot,  it  would  afford  an 
asylum,  where  obnoxious  persons  or  valuable 
effects  might  be  lodged  in  perfect  safety  against 
every  tiling  but  camMNu-an  engine  of^  destruc- 
tion which  has  never  yet  been  seen  in  the  hands 
of  any  Eo^ish  mob ;  and  it  is  only  from  igno- 
rant mobs,  even  in  times  of  civil  war,  that  an 
establishment  of  this  nature  could  have  any  thing 
to  apprehend. 
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I.  The  prisoner  not  to  be  discharged  but 
vpon  one  or  other  of  three  conditions :  — 

1.  Entering  into  the  land-senrioe. 

2.  Entering  into  the  sea-service  for  life. 
8.  Ending  some  responsible  householder 

who  will  be  bound  in  the  sum  of  [£50]  for 
his  good  behaviour,  by  a  recognisance  renew- 
able from  year  to  year ;  with  astipulation  for 
surrendering  the  body  in  case  of  non-renewal.* 


*  A  set  of  provisions  to  this  effect  being  en- 
acted, an  establishment  of  some  sort  or  other 
would,  I  take  for  granted,  be  set  up  for  the  re- 
ception of  as  many  of  the  convicts  as  either  could 
not  embrace,  or  cnose  not  to  emlnace,  any  of  the 
other  options. 

This  subsidiazT  establishment,  I  likewise  take 
for  granted,  would  be  carried  on  in  a  building 
erected  on  purpose  on  the  nanoptioon  plan ;  and 
no  one  seems  so  likely  to  be  the  undertaker  as 
the  contracting  governor  of  a  penitentiary-house 
vmim  the  panopticon  plan,  as  giving  him  evenr  fa- 
culty for  getting  the  most  work  done,  and  making 
the  most  of  that  work.  It  would  be  worth  some- 
body's while,  because  the  convicts,  having  by 
the  supposition  no  other  course  of  life  to  betake 
themselves  to,  or  none  they  liked  so  well,  would 
serve  on  so  much  the  cheaper  terms.  It  would 
be  better  worth  the  governor's  while  than  that 
of  anybody  else,  because  einerienoe  would  have 
taught  hnn  how  to  apply  tne  paooptioon  prin. 
ciple  in  the  way  of  mana^^ement  to  the  most  ad- 
vantage, pointed  out  to  hun  a  profitable  mode  of 
emplovment,  and  shown  him  the  precise  worth 
of  each  man's  labour.  It  would  be  better  worth 
his  while  to  set  them  to  work  in  a  separate  panop- 
ticon of  his  own  erection,  and  upon  such  terms 
as  he  and  they  could  agree  upon,  than  to  have 
diem  continue  on  the  footixi^  of  remanent*  in  the 
penitentiary  panopticon,  with  head-money  to  be 
paid  him  by  government,  on  the  same  footing  as 
at  first — Why  f  Because  every  such  mnanent 
would  occupy  the  place  of  a  prisoner  in  ordinary. 
The  more  be  had  of  die  former,  tbeiewer,  there- 
fore, (if  the  number  of  such  remanents  were  at  all 
considerable)  he  could  have  of  the  other :  whereas, 
upon  the  supposidon  of  a  subsidiary  panopticon, 
the  more  workmen  he  could  get  to  employ  in  it 
upon  such  advantageous  terms,  the  greater wocdd 
be  his  advantage.  Engaging  his  workmen^  too, 
for  the  subsidiary  establisnment  for  a  consider- 
able and  certain  term,  he  could  dependupon  them, 
and  make  his  arrangements  accordingly :  where- 
as no  remanent  could  be  depended  on  for  two 
days  together ;  since  at  any  time  he  might,  for 
aught  die  governor  knew,  find  some  niendly 
bondsman,  or  at  any  rate  embrace  one  or  other 
of  the  other  options.  This  uncertainty  I  keep 
up  on  purpose;  lest  in  case  of  a  deficiency  in  the 
number  oi  the  prisoners  in  ordinary,  the  gover- 
nor, for  the  sake  of  the  head-money,  should 
make  it  worth  the  whileof  a  prisoner,  whose  term 
was  expired,  to  stay  in  upon  the  tooting  of  a 
remanent  and  thus  continue  a  burthen  togovem- 
ment,  rather  than  embrace  any  one  of  the  other 
options. 

Why  not  oblige  the  governor,  by  a  clause  in 
his  contract,  to  XMtremanenUtX  areduced  price  ? 
Because  nothing  would  be  saved  by  it  Ante- 
cedently to  experience,  the  governor  couM  not 
be  sufiTdendy  assured  in  what  degree,  if  in  any« 
the  labour  of  a  convict  would,  upon  an  average 
of  all  the  convicts,  be  more  valuable  at  the  ex- 
piration than  at  the  commencement  of  his  term : 


n.  To  fondsh  an  indooement  capable  of 
engaging  not  only  relations  or  other  partien- 
lar  friends,  but  strangers,  to  take  upon  them 
such  an  obUgatum,  aothority  given  to  the 
prisoner  to  enter  into  a  oontraet  for  a  term 
of  any  length,  conferring  on  his  bondsmaa 
the  powers  following,  viz. 

1.  Power  of  a  fiither  over  his  child,  or  of 
a  master  over  his  apprentioe. 

2.  In  case  of  escape,  powers  of  recaption, 
the  same  as  by  17  Geo.  II.  ch.  6,  $  5,  in  case 
of  vagrants  \  with  penalties  for  harbouring  or 

the  more,  therefore,  he  abated  upon  the  rema» 
nenti^  the  hisfaer  be  must  charae  upon  the  pri- 
soners in  oroinary.  It  is  on  that  accoont  ttiat 
my  object  is  as  much  as  may  be  to  get  rid  of 
refnanenU^  so  that,  if  possilue,  there  shall  be 
none,  except  in  the  case  of  a  man  who  has  neither 
abili^  to  pay  an  employer  for  his  sabsislenee^ 
nor  mend,  nor  parish— a  case  iriiicfa  Is  likely  to 
be  extremely  rare. 

I  had  ratner  the  penitentiary  governor  should 
get  the  emancipated  prisoners  in  this  way,  dian 
any  other  undertaker,  whom  the  view  or  profit, 
and  not  any  particular  connexion  with,  or  nioid- 
ship  for  the  prisoner,  might  induce  to  bid  for 
him.  IVby?  Because  the  governor  is  by  this 
time  a  tried  man  in  every  respect,  as  weu  as  a 
responsible  one.  It  is  on  this  consideration  I 
view  with  satisfaction,  rather  than  regret,  the 
advantage  he  will  have  over  any  other  maater  in 
treating  with  them,  before  the  expiration  of  thdr 
terms.  At  tlie  same  time,  I  do  not  exclude  otlier 
bidders.  Why  ?  Because  such  a  monopoly  woold 
be  a  hardship  on  the  prisoners,  and  that  a  need« 
less  one. 

Considered  as  a  fund  of  recruits,  the  peniten- 
tiary-house would  be  an  eoonomicsi  one.  What 
will  be  styled  in  boatswain's  or  recruiting  Ser- 
jeant's hmguage  libertv^  and  what,  if  it  la  to  be 
caUed  MervitMKy  is  at  least  an  bonoarable  one, 
may  stand  instead  of  bauntp^nume^.  The  more 
irksome  the  civil  sul^ection  has  been  felt  among 
a  class  of  men  distinguished  at  one  time,  at  lean, 
bv  their  aversion  to  ordinary  labour,  the  more 
Iikelv  they  arc  to  be  caught  by  the  busUing  gaiety 
and  nequent  indolence  of  a  military  life;  As  a 
school  for  recruits — as  a  nursery  farapfoftssi— 
in  which  everythingdependsiiponobedience,wl»t 
can  equal  an  estabushment  in  which,  for  a  oooae 
of  years  disobedience  has  been  impossiblei 

Can  the  source  be  olnected  to  as  a  stain  upon 
the  service  ?  Not  surohr  by  any  one  who  can 
think  with  patience  of  the  methods  in  which  so 
larffe  a  portion  of  bodi  departments  haa  been 
hamtnally  filled  up  under  me  present  practice. 
On  the  present  footing^  in  what  state  are  crirai* 
nals  received  into  a  service  of  which  honour  oo^it 
to  be  dierished  as  the  vital  principle  ? — when  me 
marks  of  depravity  and  its  attendant  ignominy 
are  fresh  upon  their  heads :  how  under  the  pro- 
posed arrangement — after  the  guUt  haa  been 
expiated — the  mors!  disease  cured,  and  the  Ign^ 
mmy  washed  away  by  a  course  of  puiificimoa 
still  more  public  than  the  ofiTenoe.  I  would  go 
farther!  I  would  draw  a  marked  line  between 
these  recruits  and  others,  nor  admit  the  stigma- 
tised upon  an  equid  footing  with  the  irreproadi- 
able,  till  after  a  term  of^additional  probatkn 
gone  through  in  the  army  itsdf,  and  ac 
reinstating  them  in  solemn  form  in  the  | 
of  lost  character. 
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eiiticii4j:,  as  by  5  Elis.  ch.  4,  §  11,  Id  caie  of 
persons  bound,  for  want  of  employment,  to 
serre  as  servants  in  husbandry.* 

3.  The  contractile  governor  of  the  Pkn- 
optioon  pemtentiary- house  to  be  bound  to 
keep  the  prisoner  there,  after  the  expiration 
of  the  torm,  though  it  should  be  tor  li£e, 
until  discharged  in  one  or  other  of  the  three 
ways  just  mentioned ;  and  that  upon  terms, 
at  any  rate,  not  eiceeding  those  on  which  he 
would  be  bound  to  receive  a  fresh  prisoner : — 
and  so  in  case  of  surrender  by  a  bondsman. 

4.  The  prisoner's  parish  to  be  bound,  in 
such  case,  to  give  the  crown  an  indemnifica- 
tion, not  exceeding  the  utmost  amount  of  the 
charge  borne  by  reason  of  any  pauper  by  that 
parish.! 

6.  The  bondsman  to  be  bound  for  the 
sMMleiMaee,  as  well  as  the  good  behaviour 
of  the  liberated  prisoner,  during  the  term  of 
the  eng«gement.| 

6.  The  governor  of  the  penitentiary-house 
to  be  bound,  on  fiulure  of  the  particuhu* 
bondsman,  to  the  extent  of  half  the  penalty 
specified  in  his  recognisance  in  case  of  for- 
feiture.! 


*  The  sdanger  these  poweis,  the  essier  it  will 
be  for  the  convict  to  find  a  master  to  his  choice. 
Any  one  whe,  from  reUtionshtp  or  any  antece- 
dent connexion,  might  be  induced  tostand  bonds- 
man to  him  without  making  advantage  of  his 
aervioe,  will  he  eoually  at  liberty  to  do  him  the 
ftiendlyoffice:  and  the  better  terms  he  is  enabled 
to  give,  the  better  he  will  be  able  to  make; 

f  No  hardship  on  the  parish:  the  burthen  is 
no  more  than  would  fidl  on  them  of  course :  it 
ffives  them  a  cfaanceof  relieving  themselves  which 
they  have  not  at  present  The  case  of  a  rema^ 
memt  too  helpless  to  do  anything  at  all  for  his 
sabsistence  wul  be  extremely  rare.  Whatever  he 
is  able  to  do,  the  governor  Imows  by  experience, 
and  can  take  him  off  the  hands  of  the  parish  up. 
OB  terms  mutuaUv  advantageous.  Atradewhico, 
having  been  carried  on  in  a  psnoptioon  penitcn- 
tiary-boiise,  might  be  carried  on  with  equal  ad- 
vantage in  a  subsidiary  establishment  conducted 
on  the  same  principte,  might  be  incapable  dT 
beinc  carried  on  in  a  parish  workhouse. 

t  Ocherwise  he  might  give  hfansdf  up  to  idle- 
ness, torn  beggar,  or  tmow  himself  upon  the 
parish.  The  bondsman^  when  be  had  once  po- 
cared  the  convict  his  liberty,  might  care  httle 
what  becyne  of  him.  so  long  as  ne  kept  fVom 
sod)  offences  as  would  operate  a  forfeiture  of  the 
recognisance,  or  committed  them  at  a  distance 
where  his  identity  was  net  known. 

H  If  no  provision  were  made  for  scrutinliing 
iatt>  the  bondsman's  respooaibili^,  members  or 
gangs  might  become  security  for  one  another,  as 
swindlers  lend  one  another  their  names  to  bills. 
Such  particular  bondsmen  being  so  many  com- 
petitors of  the  governor's,  generally  spealong  he 
would,  itistru^  have  a  natural  uiteiest, 
without  mis  artificial  one,  in  opposii^  imp 
bondsmen.  But  such  natural  interest  would' be 
Um  and  less,  the  less  valuable  a  workman  the 
convict  were,  whether  through  moral  or  natural 
infirmity.  Besides  that  sudi  a  scrutiny,  if  it 
were  not  thus  made  the  governor's  duty  as  well 


7.  The  governor  bound  also,  on  such  fail- 
ure, for  the  prisoner's  maintenance ;  but  with- 
out being  obliged  to  grant  him  relief  on  any 
other  terms  than  those  of  his  returning  to  the 
penitentiary-house,  or  engaging  in  his  service 
for  such  time  as  shall  have  been  agreed  on. 

S.  Such  bondsman's  recognisance  to  be 
taken  before  justices  in  quarter  or  petty  ses- 
sions, with  power  to  the  governor  to  oppose 
and  cross-examine,  as  in  the  King's  Bench  in 
case  of  bail. 

9.  The  recognisance  to  be  registered  with 
the  clerk  of  the  peace,  and  annu^y  renewed : 
upon  fidlure  of  renewal,  the  responsibility  of 
the  governor  to  revive,  and  with  it  the  power 
of  recaption. 

10.  Power  tc  the  governor  and  the  prisoner 
to  enter  into  a  contract  of  engagement  for  any 
number  of  years,  and  that  before  the  ex{Hra- 
tion  of  the  term,  subject  to  attestation  be- 
fore a  justice,  as  in  case  of  enlistment,  and 
examination  touching  his  consent,  as  in  the 
Common  Pleas  in  case  of  a  /ime  covert  join- 
ing in  the  disposal  of  an  estate. 

11.  In  case  of  dispute  between  the  gover- 
nor or  any  other  master -bondsman  and  any 
such  servant,  justices  to  have  cognisance,  as 
at  present  in  case  of  servants  in  husbandry.§ 


as  his  interest,  would  be  an  invidious  task.  What 
is  more,  it  is  in  this  way  made  his  interest  that 
whatever  reformation  is  effected  hi  the  behaviour 
of  the  convict  by  the  penitentiary  discipline, 
should  be  not  merely  apparent  ana  temporary, 
but  real  and  lasting. 

To  induce  him  to  take  upon  himsdf  all  this 
re^HmsibiUty,  some  allowance  must  be  made 
him :  but  the  degree  of  power  given  by  the  pan- 
opticon plan,  and  the  confidence  he  will  naturally 
have  in  his  own  care  and  skill  in  the  application  oif 
that  power,  wiU  render  it  unnecessary  to  be  very 
liberal  Records  or  other  documents  will  show 
the  proportional  number  of  instances  in  which  a 
convict,  after  having  been  discharged  from  the 
hulks,  has  been  prosecuted  for  any  subsequent 
offence. 

In  case  of  a  crime  operating  to  the  detriment 
of  an  individual,  the  forfeit,  to  the  extent  of  the 
damage,  might  be  applied  to  the  purpose  of  in- 
demmlBcatioo— an  ol\)ect  sadly  and  almost  univer- 
sally neglected  by  the  criminal  law.  Prosecution 
for  the  rorfeiture  would  thus,  too,  be  rendered 
more  certain.  Recognisances  to  the  crown  are 
often  of  no  effect,  for  want  of  an  individual  whose 
interest  it  is  to  prosecute. 

§  The  necessity  of  periodical  renewal  keeps 
alive  tile  dependence,  and  with  it  the  securi^. 
Honour  and  gratitude  are  ties  too  foeble  for  tne 
law  to  trust  to.  where  so  mudi  surer  may  be  had, 
espedally  in  the  instance  of  such  a  dass  of  men. 
Thus  drcumstanced,  a  man  will  avoid  not  only 
punishable  misbehaviour,  but  idleness,  drunken, 
ness,  begging,  vagrancy — anything  which  can 
lead  to  such  misbehaviour,  or  exdte  an  appre- 
hension of  it  Moreover,  the  shorter  the  term, 
the  less  the  bondsman's  risk :  the  less,  therefore, 
the  difficulty  of  obtaining  one— another  instance 
of  aprovision  beneficial  at  first  view  to  the  bonds- 
man  alone,  but  in  effect  still  more  so  to  the  con- 
vict 
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12.  Any  such  contract  so  made  with  a  pri- 
soner, not  to  give  him  a  fresh  settlement. 

13.  Power  to  government  to  remove  to  his 
parish  any  such  renument  remaining  on  the 
penitentiary  establishment  after  the  expira- 
tion of  his  term.* 

14.  Power  to  the  parish  to  hind  over  to  the 
governor  a  remanent  removed,  or  liable  to 
removal ;  and  that  for  a  term  not  exceeding 
seven  years  in  the  first  instance,  nor  one  year 
ever  after.  

Is  there  an3rt>hing  wanting  in  the  provision 
made  by  this  plan  ? — anything  to  public  secu- 
rity, to  economy,  to  humanity,  to  justice  f 

The  securing  the  public  agamst  the  fu- 
ture ill -behaviour  of.  a  discharged  convict 
has  hitherto  been  looked  upon  as  a  problem, 
insoluble  except  by  death,  or  some  other  pu- 
nishment which,  under  the  name  of  a  tem- 
porarv,  should  be  in  effect  a  perpetual  one. 
The  idea  of  absolute  incorrigibility  is  accord- 
ingly the  idea  which,  in  many  an  estimate, 
stands  inseparablv  annexed  to  that  of  a  tho- 
rough-bred London  felon.  Be  it  so:  upon 
this  plan,  be  he  ever  so  incorrigible,  the  pub- 
lic will  have  nothing  to  fear  from  him,  since, 
till  he  has  given  satisfiustory  proof  to  the 
contrary,  he  wUl  not  be  let  loose.  When  a 
suspected  person  is  put  under  the  care  of  a 
boatsMrain  or  a  recruiting  Serjeant,  the  public 
peace,  as  far  as  he  is  concerned,  is  univer- 
sally  looked  upon  as  sufficiently  provided  for; 
and  the  great  diminution  thereby  supposed  to 
be  effected  in  the  proportionable  number  of 
crimes  is  reckoned  upon  as  no  inconsiderable 
compensation  to  set  against  the  miseries  of 
war.  But  to  put  even  this  security  in  com- 
petition with  that  which  is  afforded  by  the 
Panopticon  discipline,  would  be  doing  the 
latter  great  injustice.    The  security  afforded 


*  To  prevent  remanentcy  by  collusion  betwixt 
the  governor  and  an  able-bomed  convict :  If  the 
allowance  made  by  government  for  remanents  is 
greater  than  what  it  would  cost  the  parish  to  main, 
tain  a  man  in  their  workhouse,  thiey  will  remove 
him  thither  of  course:  and  the  consideration 
of  being  subjected  to  such  removal  will  prevent 
a  Insy  convict  (torn  throwing  himself  unneces- 
sarily on  his  parish,  where,  if  he  could  be  main- 
tained  in  idleness,  he  woula  natundly  be  disposed 
to  live.  If  the  governor,  or  whoever  else  sets  up 
a  subsidiary  panoptioon,  finds  it  worth  his  while 
to  take  charge  of  the  convict  fora  less  oonsidera- 
tion  or  for  nothing,  the  parish  will  in  proportion 
be  eased  of  the  expense.  By  this  plan,  the  bur- 
then to  the  public  can  scarce  in  any  instance 
whatsoever  suffer  an  increase:  and  the  probabi. 
lity  is,  that  upon  the  whole  it  will  be  much  dimi- 
nished. The  only  possibility  to  the  contrary  is  the 
case  of  a  remanent  convict  who  is  at  once  parish- 
less  and  helpless.  But  this  case  cannot  be  a  fre- 
quent one,  and  the  governor  being  eased  by  his 
helplessness  of  all  fears  from  his  unrulinets,  can 
haitlly  insist  upon  any  advance  in  his  terms  on 
binding  himseu  in  his  contract  to  proride  for  all 
persons  so  circumstanced  at  parish  price. 


by  the  military  disdpbne,  or  a  still  better — 
such,  then,  is  the  assurance  which  the  public 
obtains  of  the  good  behaviour  of  every  indi- 
vidual who  has  gone  through  his  term  in  a 
panopticon  penitentiary -house;  such  alone 
excepted,  fi>r  whom  the  affection  of  friends 
may  have  found  particular  bondsmen,  and 
who,  by  the  confidence  thus  reposed  in  them, 
have  given  proofe  of  a  degree  of  trust- worthi- 
ness sufficient  to  place  them,  in  this  respect, 
on  a  level  rather  above  than  under  that  of  the 
ordinary  run  of  men. 

Will  reformation,  inward  reformation,  be, 
or  not  be,  the  result  of  such  a  course  of  dis- 
cipline ?  My  own  persuasion,  my  fiill  per- 
suasion, and  I  hope  it  is  not  too  sanguine  ft 
one,  is,  that  with  very  few,  or  perhaps  no  ex* 
ceptions,  it  will  be  found  to  be  so ;  and  that 
at  any  rate,  in  such  a  period  as  that  of  seven 
years,  the  very  disposition  to  mischief  will  be 
found  to  have  been  subdued.  But  should 
even  the  disposition  remain,  the  ability  will, 
at  any  rate,  be  chained  down  ;  and  so  long 
as  that  is  the  case,  how  it  is  with  the  dispo- 
sition, is  a  question  which,  to  every  temporal 
purpose  at  least,  it  is  as  immaterial  as  it 
would  be  difficult  to  resolve. 

As  to  economy,  the  terms  on  whidi  a  man 
is  subsisted  cannot  in  any  instance  be  more 
disadvantageous  to  the  public  than  on  the 
present  footmg ;  and  no  bounds  are  set  to  the 
reduction  of  the  disadvantage. 

Is  there  an3rthing  wanting  in  the  atten- 
tion paid  to  the  particular  circumstances  and 
feelings  of  individuals  ?  Merely  for  want  of 
employment,  persons  to  whom  no  guilt  is 
imputed  may,  by  the  statute  of  Elizabeth,  be 
forced  into  service  in  husbandry,  or,  by  the 
custom  of  pressing,  enforced  by  occaiuonal 
laws,  into  one  or  other  branch  of  the  military 
service ;  and  in  both  cases  without  any  option 
as  to  the  employment,  much  less  as  to  the 
employer.  Here,  no  fewer  than  four  options 
are  given  to  convicts — options,  too,  whi«^ 
extend  to  the  very  person  of  the  employer. 
Men  accustomed  to  a  style  of  life  superior 
to  that  of  the  common  run  of  those  who  are 
obnoxious  to  this  fitte,  would,  under  a  pa- 
nishment  nominally  the  same,  suffer  more 
than  their  comrades  in  effect.  Such  per- 
sons may,  by  the  generosity  of  a  disinterested 
bondsman,  find  themselves  dear  of  every  ob- 
ligation of  service.  A  &ther  may  thus  res- 
cue his  son,  an  unde  a  nephew,  a  brother  a 
brother,  from  the  hyrdships  of  a  degrading 
servitude.  Independently  of  such  contingen- 
des,  prisoners  who  have  either  brought  a  ge- 
neral good  character  into  the  house  (for  even 
such  will  not  be  altogether  wanting,)  or  ac- 
quired one  there,  and  are  dther  able  to  get 
a  livelihood,  or  provided  with  friends  who 
would  fiimish  them  with  one,  will  be  sure 
of  bondsmen  :  and  the  fiiculty  of  investing 
the  bondsmen  with  such  ample  powers  will 
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render  it  lo  much  the  eesier  for  the  prisoner 
to  find  one.  The  more  valuable  a  member  of 
the  conmranity  he  is  become  in  all  respects, 
the  better  will  his  condition  be,  since  he  will 
find  employers  bidding  against  one  another  to 
obtain  him.  . 

Suppose  him,  for  want  of  particular  (nends 
or  connexions,  engaged  with  the  governor  or 
some  other  undertaker  in  a  subsidiary  panop- 
ticon :  in  what  respects  would  his  condition 
differ  fixNn  that  of  ordinary  service? — only  in 
the  engagements  being  for  a  longer  term,  and 
putting  it  out  of  the  power  of  the  servant, 
by  absence  or  intoxication,  to  deprive  the 
master  of  the  benefit  of  his  service.  In  these 
circumstances,  a  variety  of  indulgences  would 
naturally  take  place :  abatements  would  be 
made  in  the  number  of  working -hours;  a 
curtain  would  guard  the  times  of  recreation 
and  repose  from  the  importunity  of  an  in- 
specting eye ;  every  seventh  day  would  be  a 
day  of  perfect  liberty ;  the  comforts  of  matri- 
inony  would  in  this  situation  at  any  rate  lie 
within  reach; — in  short,  instead  of  being 
termed  a  state  of  confinement  sweetened  by 
indulgences,  the  justest  as  well  as  simplest 
point  of  view  in  which  it  can  be  considered 
is  that  of  a  state  of  free  service,  only  some- 
what better  guarded  than  ordinary  against 
misbehaviour  and  abuse. 

I  hear  an  objection  —  "Your  subsidiary 
panopticon  u  a  receptade  for  manufiurturers 
working  in  numbers  under  a  common  roo( 
and  sudi  receptacles  are  found  by  experience 
to  be  nurseries  of  vice.  The  manufiustories, 
the  only  manufiictoriea  fiivourable  to  virtue, 
are  the  dbpersed,  the  rural  manu&ctories  — 
those  whidi  spread  themselves  over  the  &ce 
of  a  country,  and  are  carried  on  in  private 
frmilies  by  each  man  within  the  circle  of  his 
little  fiunily,  in  the  bosom  of  innocence  and 
retirement.**  Be  it  so:  it  may  be  so,  for 
aught  I  know.  But  how  great  the  difference, 
or  rather  how  striking  the  contrast,  betwixt 
an  ordinary  manufiu:tory  and  one  carried  on 
upon  the  panopticon  principle  1  Is  there  any- 
tiiung  in  the  air  of  the  country  or  in  the  struc- 
ture of  a  cottage  that  renders  it  inaccessible 
to  vice?  is  the  connexion  betwixt  virtue  and 
aecresy  so  exclusive?  No:  the  advantage 
whidi  the  domestic  manufiu:tory  has  in  this 
respect,  over  the  most  public  manu&ctory,  is 
not  to  be  compared  with  that  which  the  pan- 
opticon discipline  has  over  that  of  the  purest 
of  aU  manufiictories  upon  every  other  plan, 
public  or  private.  In  what  other  house,  public 
or  private,  can  equal  security  be  found  for  the 
fidelity  of  the  married,  for  the  chastity  of  the 
fin^e,  and  for  the  extinction  of  dnmkemiesa, 
that  murderous  infiituation,  in  comparison  of 
which  everjr  thing  else  that  goes  by  the  name 
of  vice  is  virtue?* 


•  To  possess  a  just  and  adequate  conception 
of  the  powers  of  the  inspection  principle,  requires 


169 

How  is  it  that  in  public  manu&ctories  vice 
insinuates  itself?  How  ?  How  but  for  want 
of  the  inspecting  eye  of  some  one  who  has 
the  power,  and  may  be  made  (if  he  has  not 
already)  to  have  the  inclination  to  suppress 
it  ?  With  respect  to  drunkenness,  above  all 
things,  is  it  possible  that  such  inclination 
shoiSd  be  wanting  to  any  master? — of  all 
others,  to  the  master  of  an  indented  servant? 
The  drunkenness  of  the  servant  is  the  mas- 
ter's loss :  what  the  one  suffers  in  his  health 
and  morals,  the  other  suffers  in  his  purse. 

This  plan  is  not  altogether  so  simple  as  I 
should  have  been  glad  to  have  found  it :  but 
simplicity,  though  it  ought  never  to  be  out 
of  our  eyes,  is  not  always  in  our  choice. 
There  are  other  plans,  which,  at  least  as  hr 
as  concerns  the  option — I  should  say  the  no- 
option — given  to  the  convict,  are  much  more 
simple :  but  I  leave  to  whoever  is  ambitious 
of  it,  the  praise  of  purchasing  simplicity  at  the 
expense  of  economy,  good  morals,  humanity, 
and  justice. 

A  plan  is  good  or  bad,  either  simply  with 
relation  to  the  end  in  view,  or  comparatively 
with  relation  to  others  directed  to  the  same 
end. 

The  end  in  view  here  b  to  ensure  the  good 
behaviour  and  subsistence  of  convicts  after 
the  expiration  of  their  punishment,  regard 
being  lutd  to  economy,  humanity,  and  justice. 
If  perfection  be  still  at  a  distance  here,  shall 
we  find  anything  nearer  to  it  in  the  coloniza- 
tion scheme,  or  the  penitentiary  act? 

Out  of  0S7  convicts,  sent  to  a  country 
fitMn  whence  return  without  assistance  fi^m 
government  is  known  to  be  impossible.  20 
had  been  sentenced  for  14  years,  630  for  7 
years,  12  but  for  5  years  (tenderness  for  the 
tender  sex  dictated  the  limitation  here,)  35 
only,  littie  more  than  a  twentieth  of  the  num- 
ber, for  lifcf  Was  it  the  intention  that,  at 
the  expiration  of  these  terms,  vessels  should 
be  sent  out  to  give  effect  to  the  limitation  in 
the  sentence  ?  If  so,  what  becomes  of  the 
security?  and  what  are  we  to  think  of  the 
expense  ?t    Was  it  that  they  should  be  left 


a  deeper  insight  into  its  nature  and  effects,  than 
can  be  expected,  perhaps,  from  any  one  at  first 
g]ano&  so  long  as  this  perfSect  conception  has 
not  yet  been  formed,  ofcgectlon  upon  otuection 
may  be  expected  to  arise.  Many  such  I  have 
acooidingly  heard:  but  none  acainst  which  a 
maturer  view  of  ^  sulyect  woula  not  have  shut 
the  door, 
t  From  the  list  at  the  end  of  Governor  Philip*s 

fA  hint  has  been  given  of  the  utility  of  a 
panopticon  penitenttary-house  as  a  nunay  for 
military  service.  How  useful  it  mi^ht  be  more 
in  the  same  capacity  to  the  colonization  scheme. 
In  this  case,  the  tndes  the  prisoncfs  were  em- 
ployed in,  and  the  instructions  of  aU  sorts  they 
were  made  to  receiver  might  be  adapted  to  that 
ol^ject,  and  made  subservient  to  their  final  des- 
tination. Every  embarkation  supposes  an  abode 
of  at  least  six  months  upon  an  average,  in  some 
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fixed  for  life  on  the  spot  to  which  they  were 
consigned  with  such  nicety  of  discrimination, 
for  fourteen,  seyen,  and  five  years?  If  so, 
what  is  the  sentence,  or  the  (rretended  exe- 
cution of  it,  but  a  mockery  of  justice  ?* 

Suppose  them  brought  badL:  what  is  the 
proyision  for  them  then?  None;  no  more 
than  if  they  had  nerer  been  sent  there.  Sup- 
pose them  to  stay :  what  is  to  be  the  lot  of 
such  of  them  as  become  chargeable — I  mean 
supposing  the  time  come  when  there  can  be 
any  that  are  not  chargeable?  Either  they 
are  left  to  starve,  or  Great  Britain  is  their 
parish,  though  they  cannot  be  removed  to  it. 
Will  dieir  maintenance  there  cost  less,  at  the 
distance  of  seven  months  sail,  than  at  home  ? 
— in  a  country  which  has  nothing,  than  in  a 
country  which  has  every  thing  ?t 

hitermediate  receptacle :  forembarkadons  neidier 
have  taken  place,  nor  probably  will  take  place, 
oftener  than  once  a  year  upon  an  average.  What 
a  contrast,  in  this  point  or  view,  between  a  peni- 
tentiary panopticon  and  the  hulks !  and  for  the 
female  sex,  between  the  industry  and  purity  of 
such  an  establishment,  and  the  ioleneas  and  pro- 
fligacy of  a  common  prison!  Bibles  and  other 
boola  are  sent  out  witn  pious  care  for  the  edifica- 
tion of  these  emigrants,  when  arrived  at  their 
land  of  promise  :•  but  what  are  Bibles  to  unlet- 
tered eyes?  In  a  preparatory  panopticon,  they 
might  be  initiated  not  only  in  the  art  of  reading, 
but  in  the  habit  of  applying  such  their  learning 
to  a  pious  use. 

*  The  House  of  Commons,  when  the  informa- 
tion laid  before  them  has  been  perfected  and 
digested,  will,  it  is  to  be  hoped,  inform  us. 

Already  there  are  many,  as  appears  by  the 
above  list,  whose  term  has  l>een  upabove  a  twelve- 
month, and  it  does  not  appear  that  any  steps  have 
been  taken  towards  rendering  their  return  pos- 
sible. 

As  their  tfanes  are  expiring  all  the  year  round, 
supposing  ships  to  be  sent  out  for  this  purpose 
but  once  a-yeac,  which  is  as  often  as  they  sail  at 
ptesent  for  that  country,  the  addition  thus  made 
to  the  term  specified  in  tne  sentence,  would,  even 
on  this  supposition,  be  six  months  upon  an  aver- 
age. But,  compared  to  JtiUe  impruonmenl  (to 
use  the  law  phrase)  or  rather  jfolre  hanUhmtnt 
for  life,  which  seems  to  be  their  present  doom, 
an  oppression  of  the  same  kind  for  no  more  than 
six  months  is  scarce  worth  mentioning. 

f  Vessels  used  not  to  be  sent  forthe  re-importa- 
tion of  convicts  after  transportation  to  America. 
—  True:  neither  was  there  ocrasion :  returning 
thence  was  but  too  easy,  and  that  was  the  great 
grievance. 

If,  instead  of  being  sent  to  New  South  Wales 
to  be  kept  for  life  at  the  rate  of  £60  a-year  a- 
head,  they  had  been  set  down  upon  a  barren 
rock  to  starve,  would  it  have  been  said  that  there 
was  nothing  ui\just  in  this,  because  there  was  no 
law  forbidding  them  to  buy  food,  or  forbiddine 
others  to  supply  them  with  it  ?  Woidd  an  illegu 
prohibition  opposed  to  the  right  of  return  be  a 
greater  ii^ustice  than  a  physiod  impossibility  ? 

a  See  Papers  laid  before  the  House  of  Com- 
mons in  1791,  relative  to  the  settlements  in  New 
South  Wales. 


So  mudi  for  the  colonization  scheme:  whai 
says  the  penitentiary  act  ? 

Decent  doUiing; — money  in  a  0180"^ 
pocket — for  a  year  not  more  than  £8,  Bor 
less  than  20s. — for  a  shorter  term  in  propor- 
tion ;  and  if  anybody  wiU  taik  of  finding  em- 
ployment for  hun,  and  he  has  bdiaved  weD* 
more  money  to  the  same  amount  at  the  year's 
end.]: 

From  twenty  to  sixty  shillings  at  a  year*s 
end?  What  bthattodo?howisittofiiida 
man  employment  ?  No  employment  without 
an  employer:  how  is  it  to  give  him  one? 
what  inducement  does  it  hold  out  to  any- 
body to  take  upon  him  that  fiiendly  office  ? 
None ;  no  powers — no  factitious  security  of 
any  sort,  to  supply  the  natural  want  of  con- 
fidence. Were  employment  offered,  what 
obligation,  what  inducement^  to  accept  of  it  ? 
They  may  choose  to  become  beggars,  not  to 
say  thieves — and  what  is  there  to  hinder 
them?  If  the  foar  of  starving  on  the  spot  will 
not  force  a  man  to  work,  wUl  a  few  shillingf 
to  be  received  at  a  year's  end  bribe  him  to  it  ? 
For  whose  sake  should  anybody  fiimiah  the 
employment?  —  for  his  own  ?  The  act  givea 
him  no  motive.  For  the  convict's  ?  No;  nor 
in  that  way  neither.  If  he  will  not  to  save 
him  fit>m  starving,  will  he  for  the  sake  of 
getting  him  a  few  shillings,  which  he  is  not 
to  have  till  it  has  been  proved  that  he  can  do 
without  it  ?  Of  what  Hud  is  the  employmeiit 
to  be  ?  —  one  that  requires  no  eot^idence  f 
The  allowance  is  not  wanted :  why  throw 
away  so  mudi  money  ?  If  a  man  has  gained 
an  honest  livelihood  for  a  year  together,  what 


X  According  to  the  best  calculation  I  can  mak^ 
the  present  expense  per  head  may  be  reckoned 
at  about  £60  a-year— an  expense  the  total  < 


tion  of  which  may  be  demonstrated  to  be  impos- 
sible, and  in  which  any  considerable  degree  of 
reduction  is  an  event  wnich  afiter  three  years  trial 
seems  at  a  distance  as  indefinite  as  ever.  The 
provision  made  for  a  gentleman  in  a  situation  of 
great  trust  is  hi  many  instances  (that  of  a  derk 
of  the  Bank  for  example)  not  equal  to  it 

The  present  is  not  apuoe  fbr  a  fvlSl  evamina- 
tion  of  the  New  South  Wales  colonisation  scheme. 
I  will  only  mention  the  result,  which  is,  diat  sun- 
posing  the  adoption  of  the  panopticon  plan,  the 
cheapest  as  well  as  the  best  course  in  every  point 
of  view  that  could  be  taken,  would  be  to  send  a 
fleet,  and  re-import  the  whole  colony  at  once : 
that  die  next  best  course  would  betoconfinetfae 
foture  exportadoos  to  those  who  were  sentenced 
for  life;  and  amons  those,  if  colonintion,  that 
is  propagation,  be  the  okuect,  to  limit  the  malea 
to  a  number  propordoned  to  that  of  the  females 
capable  of  cfadd-bearing,  that  is,  exceeding  it  in 
the  ratio  of  no  more  thim  about  one-twelnh  or 
one-thirteenth. 

It  is  but  jusdce  aU  this  while,  to  whoever  was 
the  author  of  this  phui,  to  obsorve^  that  he  bad 
not  the  option  of  a  panopticon  before  him,  and 
that  with  regard  to  the  important  branch  of  se- 
curity here  in  quesdon,  his  is  as  efficacious  as  we 
shall  find  that  of  the  penitentiary  act  to  be  other* 
wise. 
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•hould  binder  hb  eo&tiiiuiiig  to  do  so  ?  Is 
eos^dence  necessary  ?  the  aUowiaoe  is  of  no 
use.  Will  the  one,  two,  or  three  pounds, 
tiie  oonviet  is  to  hsfe  s  year  l^nce,  render 
lum  trastwordiy  to-day,  in  the  eyes  of  any 
one  to  whom  be  would  not  appear  so  other- 
wise? 

One  tun  is  fbrtunaie  enough  to  have  con- 
nexions :  another  man  has  none.  The  one 
gets  a  friend  to  soy  be  will  take  him  (for  as 
to  engagement  it  is  out  of  the  question ;)  the 
other,  not.  Both  lire  ont  their  year  with 
oqiiBl  honesty.  Why  is  the  former  to  have 
^  that  money,  and  the  latter  none  of  it  ? 
why  pve  him  who  has  most  merit  nothing, 
wlnle  you  pay  the  other  for  his  good  fortune? 
Let  him  who  has  the  happiness  to  have  friends 
enjoy  the  benefit  of  thor  friendship :  but  is 
be  to  be  rewarded  for  it  too,  and  that  at  the 
pabttc  diaige  ? 

Decent  clothing — so  hi,  so  good — a  man 
is  not  to  be  turned  out  naked.  But  all  that 
money  in  his  pocket — as  soon  as  he  is  out  of 
the  house,  what  is  that  for  ?  Is  it  to  furnish 
him  with  a  few  other  necessaries  besides 
Nothing,  such  as  bedding,  household  frimi- 
ture,  and  tools  ?  One  would  think  so.  But 
if  so,  how  comes  the  allowance  to  be  pared 
down  and  reduced  in  the  inverse  ratio  of  the 
time  he  has  passed  in  prison  ?  Will  a  shorter 
bed  or  a  snuJler  table  serve  a  man  who  has 
been  there  but  half  a  year,  than  him  who  has 
been  there  a  whole  one  ?  One  would  think 
the  foundation  of  the  act  in  this  part  were 
the  supposition  of  its  own  injustice ;  and  that 
the  money,  instead  of  e^pmeiU-money,  were 
meant  as  amart-mcney.  "  Poor  fellow!  You 
have  suflfered  so  much  more  than  such  an  one: 
here  is  so  much  more  for  you,  to  make  you 
hmends." 

Set  a  beggar  a-konebaekf  and  the  proverb 
tells  you  where  he  wiQ  ride.  Is  the  b^;gar 
likely  to  prove  the  more  prudent  horseman 
for  having  been  bred  in  the  school  of  felony? 
The  penitentiary  act  sets  a  whole  regiment 
of  such  beggars  on  horseback,  and  it  gives 


them  no  master  to  hold  the  reins.  Men  who 
have  given  such  testimonies  of  themselves^ 
surely  are  not  much  injured  in  bang  com- 
pared to  sdMAd-boys.  Can  prudence,  can 
economy,  be  expected  ffenerally  to  prevail 
during  the  ecstasy  that  will  so  naturally  mark 
the  period  of  emancipation?  Is  not  the  idlest 
sdiool-boy  he  who  has  the  heaviest  pocket? 
What  parent,  instead  of  giving  the  quarter's 
board  to  the  master,  would  give  it  to  the 
chUd?  Light  come,  Ught  go,  says  another  pro* 
verb,  not  more  fomiliar  thm  true :  the  same 
smn,  coUeoted  by  a  man's  own  economy,  might 
hope  for  a  better  &te. 

These  little  pecuniary  allowances  do  n6t 
strike  at  the  root  of  the  ^BffieuHy — they  do 
not  apply  to  the  right  person.  In  the  convict, 
you  see  a  man  in  whose  breast  the  passion  of 
the  day  is  accustomed  to  outweigh  tiie  in- 
terest of  the  morrowj  in  Hie  contracting 
governor,  you-have-a  man  wholraows  v^iat 
his  lasting  interest  is,  and  is  in  the  halnt  of 
pursuing  it. 

The  means  he  may  have  of  exercising  a 
desirable  influence  on  the  behaviour  of  the 
convict,  are  as  powerful  as  heart  can  wish: 
make  it  his  interest  to  exert  that  influence, 
and  the  object  is  attained.  This  man,  whom 
you  know,  is  the  man  to  deal  with,  and  not 
the  convict,  of  whom  you  know  nothing  but 
what  is  to  his  disadvantage.  With  the  latter^ 
it  is  all  nwbm,  pactum — all  giving,  no  re-< 
ceiving:  you  can  stipulate  nothing,  voucan 
depend  upon  nothing  in  return.  Strike  your 
bargain  with  the  contracting  governor,  you 
have  some  ground  to  stand  upon ;  you  can 
get  an  indemnity  in  case  of  diMppointment : 
if  your  discharged  prisoner  turns  out  honest, 
the  olgect  is  attained;  if  otherwise,  you  get 
your  money  back  again  with  interest. 

Nothing  can  be  more  laudable  than  the  hu- 
manity which  dictates  the  provision  we  have 
been  examining ;  the  misfortune  is,  that  so 
respectable  a  motive  should  not  have  pitdied 
upon  happier  means. 


TkefoUcwing  Note  respecting  this  Worh  was  given  tty  Benikam  to  Dr.  Bowrtng, 
24M  Januarg  1821. 

Thb  Plates  referred  to  in  this  work  were  destroyed  by  a  fire  at  the  printer's.*  An  im- 
proved plan  of  construction  is  shown  in  a  small  plate  inserted  in  the  work  entitled  "  Pauper 
Bfanagement  improved." 

The  main  body  of  the  Panopticon  was  seht  to  the  press  at  Dublin  by  Sir  John  Pamell, 
at  that  time  Chancellor  of  the  Irbh  Exchequer.  Sir  John  Parnell  tried  in  vain  to  obtain 
the  adoption  of  the  pUn  in  Ireland.  Mr.  Pitt,  with  his  colleague  Mr.  Dundas  (afterwards 
Lord  Melvtlle,)  laboured,  and  with  like  success,  in  England.  The  design  of  building  a 
Panopticon  prison  lingered  frt>m  1791  to  1813,  when,  by  the  erection  of  another  prison, 
without  any  of  the  advantages,  and  more  than  ten  times  the  expense,  it  was  finally  extin- 
gotshed.     George  the  Third  was  inexorable.     He  had  been  irriuted  at  the  author  by  the 

•  In  note  t,  p.  67,  it  is  stated  that  the  Editor  has  been  unable  to  obtaui  a  copy  of  the  Plates^ 
Sfaioe  that  sheet  was  thrown  o^  they  have  been  fortunately  discovered,  and  appear  in  this  edition. 
For  reasons  wbidi  the  text  sufficiently  explains,  it  has  been  deemed  unnecessary  to  give  the  mote 
imperfect  plan  in  Phite  I. 
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iniiBhed.  Greorge  the  Third  was  inezorable.  He  had  been  irritated  at  the  author  by  the 
Plan  for  the  Judicial  Establishment  in  France ;  and  before  that,  anno  17B9,  by  two  liters 
in  a  morning  paper  signed  Anti-Machiavel,  written  against  the  war  in  which  the  King 
laboured  wi&out  success  to  engage  the  nation  against  Russia.  To  the  first  of  those  letters 
appeared  an  answer,  which  the  Earl  of  Shelbume,  who  had  been  Secretary  of  State,  and 
after  that  Prime  Ifinister,  and  at  that  time  had  his  connexions  in  the  King^s  fiunily,  gave 
^e  author  to  understand  was  written  by  the  King  himsel£ 

After  delays  upon  delays,  an  act  of  Parliament  was  passed,  by  which  the  fiuth  of  Parlia- 
ment was  pledged  to  the  author  for  the  adoption  of  his  plan ;  and  at  last,  in  1813,  another 
act  to  authorise  the  violation  of  that  pledge.  To  prepare  for  this  violation,  a  Committee 
of  the  House  of  Conunons  had  been  got  up  by  the  Secretary  of  State,  Lord  Sidmouth. 
The  plan  had  been  reconmiended  by  the  famous  Finance  Committee  of  1797-8,  of  which 
Mr.  Abbott,  afterwards  Speaker,  now  Lord  Colchester,  was  chairman.  A  contract  had 
been  entered  into,  and  in  consequence  the  author  put  into  possession  of  a  spot  of  land. 
For  the  oonunencement  of  the  business,  the  signature  of  George  IIL  was  necessary ;  after 
an  unexampled  delay  of  three  weeks,  that  signature  was  at  length  peremptorily  revised. 
The  official  correspondence  on  the  subject  would  fiU  a  volume.  To  the  all  accessible  aud 
inspectable  prison  in  question.  Lord  Sidmouth  has  substituted  a  Bastile,  not  to  be  visited, 
without  his  order,  even  by  constituted  author!^. 

While  nations  consc;nt  to  put  into  any  hands  an  uncontroulable  power  of  mischief,  they 
p^y  expeet  to  be  thus  served. 
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A  PLAN  exhibiting  thd  idea  of  a  mode  of  Fortifieation  adapted  to  Prisons:  containiig-.  t.  Mode 
of  forming  the  Approach ;  2.  Application  of  the  Inspection  Principle  to  the  External  Area 
attached  to  a  Panopticon ;  3.  Mode  of  guarding  against  attempts  on  the  surrounding  Walls ;  —  also 
representing  the  nuide  ia  which  three  P^mopUooos  might  be  eoonected  under  one  Establishment. 
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EXPLANATIONS. 


ABC  D-repreMBto  a  Fa 

longing  to  It,  inclosed  by  a  g 

£,  the  Approach ;  contraci 


1.  APPROACH, 
i  A  Paropticoh.  with  the  area  he- 
by  a  general  surrounding  wall. 

_. ;  contracted  at  the  entrance,  that  it  may 

be  the  more  easily  guarded  by  a  sentinel  or  gate-keeper. 
Next  to  him  is  a  small  Gate,  opening  into  a  toot-path  ; 
next  to  that  a  larger  Gate,  at  which  carriages  are  to  enter ; 
then  a  similar  one  at  which  thcv  are  to  go  out ;  beyond 
that  again,  a  Footway,  into  which  no  opening  is  made,  as 
being  too  tkt  from  the  gate-keeper's  station  to  be  under  his 
roara.  The  gatee  may  be  of  iron,  in  order  to  be  seen 
through  from  the  house ;  and  ten  feet  high,  so  as  not  to  be 
climbed  over  but  with  great  difficulty :  to  increase  which, 
they  might  be  crowned  with  a  broad  prq)eeting  coping. 

8,  a  Lamp-post,,  or  some  such  ol^Ject,  by  way  of  central 
mark  to  direct  curiages  in  turning. 

1 1,  Two  Gates,  one  on  each  side  of  the  Approach,  open- 
ing into  the  part  of  the  area  allotted  to  exterior  offices,  and 
offieers*  gardens.  They  are  of  iron,  that  the>  may  be  seen 
through  from  the  house. 

F,  a  Wall,  senring,  In  case  of  an  attack,  to  guard  the 
oountry  behind  from  the  lire  of  musquetry  from  Uie  house. 

Between  E  and  F,  the  ordinanr  Road. 

Between  F  and  G,  a  branch  of  the  road,  by  which  peace- 
able passengers  may  pass  under  shelter  at  the  time  ot  an 
attack. 

n.  OUTLETS. 
A  B  K  K,  Space  allotted  for  Airing  Tarda,  to  exempafV 
the  mode  of  marking  out  divisions  for  the  reoeptlon  of  dir> 
ferent  classes  of  prisoners —  N.  B,  It  Is  not  supposed  that 

"re  given  is  put 


so  many  would  be  necessary ;  the 


only  by  way  of  example. 

L,  a  Look-out  or  Inspection  Lodge,  from  whence  a  tingle 
inspector  may  Inspect  all  the  yards. 

M  L,  a  Covered  way,  through  which  an  Inspector  may 
pais  from  the  building  and  back  again,  wtthoat  the  know- 
ledge ot  the  prisoners. 

CC  Circular  Yard,  encompaiainff  the  look-oat,  and 
affordiof  a  common  approai^  to  all  the  yards. 

A  C,  uncovered  Passage  for  the  Male  Frlsoaert  to  the 
central  yard. 

B  C,  Ditto  Ditto  for  Females  to  ditto. 

Between  the  walls  are  iron  gates,  not  so  high  as  to  Im- 
pede In  any  degree  the  Inspectors'  view.  The  partition 
vails  prq)ect  b^ond  the  gates  Into  the  central  yard,  to 
prevent  prisoners  in  different  yards  from  holding  converse. 

r  K  C  D.  Space  for  Exterior  Ollloea  and  Gardens 


III.  MODE  OF  GUARDING  ON  THE  OUTSIDR. 

V>  V,  Two  Guard-houses,  each  flanking  the  paths  oT 
two  sentinels.  That  towards  the  yards  ( V')  might  have  » 
storey  so  high  as  to  command  them ;  and  it  might  have  » 
communication  with  them  not  to  be  used  but  in  caae  of 
alarm :  for  instance,  by  an  underground  passage^  npimhig. 
into  the  commanding  officer's  apartment,  or  by  a  ladder  kepi 
under  lock,  he  alone  keeptog  the  key. 

To  prevent  all  converse,  however  distant,  between  tk« 
soldiers  and  the  prisoners,  it  should  have  no  windows  look. 
Ing  out  Into  any  part  of  tlie  yards ;  for  which  reason  it  ia 
also  detached  from  thd  wsil,  ai.d  placed  at  the  greatet  dla- 
tanoe  from  the  female  prisoners. 

The  double  line  encompateing  the  surrounding  waO,  re- 
presents a  slight  Pallisado,  to  pn  t-ent  passengers  from  ap- 
proaching the  wall  without  rutting  themsidves  Into  t&e 
predicament  of  delinquents.  The  dotted  line  represents  the 
Walks  of  the  sentinels :  each  walk  \%  extended  in  such  man- 
ner as  to  cross  and  flank  two  othtrs,  tliat  each  sentinel  nwy 
have  two  others  to  check  him. 

IV.  JUNCTION  OF  THREE  PANOPTICONS, 

N  IT  O,  Road  forming  the  communication  bctweoi  the 
central  and  two  lateral  Panopticons.  —  S.  B.  In  this  ease 
the  wa]N  if  II,  a»  to  that  i^art  uf  each  which  croeees  aod 
bluckR  ti|)  the  rottd,  must  be  <-«uiocivod  to  be  away;  as  abo 
Uie  wlmle  of  the  walls  A  0  an.'  P.  1>. 

A  K  X  T,  Additional  Si,ac«-  for  Airing  Yards,  upon  the 
Skiippoitltfoii  of  a  s^ccond  Panopticon. 

B  K  P  K.  Ditto,  upon  supposition  of  a  third  ditto. 

d.  e.  f.  g.  Coniniuni'>athrn>*  for  the  second  and  third  Pa- 
iiupticons  with  the  Look- nut  L,  similar  to  tho^  from  the 
flrHt  (S.  H.  U\t.  to  pn  \  eut  i>onfusion,  that  they  are  thus 
rut  off  tn  the  draught.)  Hod  they  b«en  projected  straight 
forwanl.  IIKb  those  troni  the  ftrnt,  tney  couJd not  have ioined 
the  look -oil  I  without  ixirifi  Inrnt  towards  It  in  an  angles 
which  would  have  concealed  ntore  or  less  of  the  ai««  fhita 
the  ln.spe<>tor9'  view.  It  fs  to  avoid  the  sante  ineonvenirocv 
that  the  walls  at  X  and  P  arc  lirought  forward  afaaoa;  to  a 
Unf^ent  to  the  circle,  imtcad  of  being  placed  neaff«r  to  the 
dtainetcr,  for  c\ainple,  in  the  same  direction  as  the  walls 

X  W  C,  Additional  Space  for  Offices  and  Gaidana,  una* 

supposition  of  a  second  Panopticon. 
F  Q  D,  the  same,  upon  supposttlonof  alhird  Panoptloon 
^.S.~ The  walls  shoold all  of  them  be  roondtd off  at 

their  ^lllettona,  as  a^T  B  Q.  *c.,  to  avoid  giving  the  s 

•aoa  which  angles  aflbrd  In  olimfalng. 


EXPLANATION. 


A.        Cdls 

D ffJf  OdlUruff 

JE fir^rctnct 

P. insjftsdi/rn/  GuUtrias 

I . Domte-  ^th^  ChtxpeZ^ 

L Sfars^  Soams  i% .  wdfv  i^^r  OaTlcries/trntKe^afyly 

wi^irv  tfie  miftr  wa/l  all  rmritH' p/ars-Jhr  an.  mt- 

TUilar  Ciffrrri'  Q 

M". Fharaf'ilu  C?uyfel 

N Ctrculaf'  Oprntnff  irv  d?  fopeiv  exc^-  at  Churr7i' 

UnusJ,  t&  fiffhJh  bke,  Jns^echr's  Lo^& 
O Aitnular  fVaH^/ronir  fop  b>  icH^rt^,  fb?'  liffhf,  air, 

andr  separtdi/my. 


F^r^ttr  t  MJLJ  Ai^  i'-is.r 


Digitized  by 


Google 


Digitized  by 


Google 


PANOPTICON  versus  NEW  SOUTH  WALES: 

THE  PANOPTICON  PENITENTIARY  SYSTEM, 

AND 

THE  PENAL  COLONIZATION  SYSTEM, 
COMPARED. 

Ill  I  ftfttft  liHHreMfll  to  t|e  IfCigtt  f^oimtslb  l4irli  9dt«m. 

BT  JEREMY  BENTHAM,  OF  LINCOLN'S  INN,  ESQ. 


Ht  Loed, 

Thx  letter  of  which  these  printed 
pages  form  a  part,  was  begun  in  the  view  of 
Its  being  submitted  to  your  Lordship  in  manu- 
script Destined  to  represent  the  treatment 
experienced  during  a  period  of  eight  or  nine 
▼ears  from  the  servants  of  the  crown,  b^  a 
plan  that  has  twice  at  their  own  solicitation 
received  the  sanction  of  parliament  —  (the 
second  time,  after  urgent  reasons  given  by 
the  committee  on  finance  for  the  continually 
I»t>fes8ed  execution  of  it,  and  no  reasons  ever 
given  by  any  bodv  for  the  suspension  of  it) 
.^the  history  had  advanced  to  that  stage,  in 
whidi,  for  the  first  time,  a  disposition  to 
*'  relinquish*'  the  plan  now  termed  a  **  project" 
Rafter  a  contract  dravm,  and  land  purchased 
in  execution  of  it)  —  degraded  thus  fi^m  a 
plan  to  a  project — had  been  avowed.  Now, 
lately  having,  through  an  authentic  channel, 
received  intimation  of  an  intention  on  your 
Lord8hip*s  part  to  **  converse  on  the  subject 
with  the  Lord  Chancellor  and  the  Judges ;" 
it  occurred  to  me,  that  whatever  opinion,  if 
any,  were  eventually  to  be  obtained  from  any 
sadi  high  and  ever  revered  authority,  any 
sncii  ofnnion  would  not  be  the  less  instruc- 
tive, if  m  this,  as  in  other  instances,  it  were 
to  lutve  had  the  opportunity  of  grounding  it- 
self on  such  evidence  as  the  nature  ,of  the 
case  afforded. 

After  this  explanation,  I  proceed  to  sub- 
mti  to  your  Lordship  that  part  of  the  ori- 
pnally  intended  address  which  bears  more 
particularly  upon  the  point  in  question,  de- 
tadiing  it  on  the  spur  of  the  occasion  from 
whatever  was  originally  designed  to  precede 
or  foUow  it.* 

*  The  rdinqoishment  here  in  question  was 
ImNKfaetical,  and  but  hypothetical,  in  fonn, 
cboogfa  hitherto  it  has  been  categorical  in  efibct 


Fourth  and  last  ground  for  the  rthnqmtk- 
ment  of  the  Penitentiary  system :  **  Tne  im- 
provedatate  of  the  cohmy  of  New  South  Walea,*' 

Of  the  three  other  groundsf  the  inanity 
has  been  displayed :  there  remains  this  single 
ground  to  bear  the  strain  of  the  whole  mea^ 
sure —  I  mean,  not  of  the  penitentiary  esta* 
blishment,  but  of  the  reUn^utsIment  of  it. 

To  justify  the  predilection  shewn  for  the 
distant  establishment,  and  the  use  thus  made 
of  that  predilection,  those  who  have  taken 
upon  themselves  to  make  this  collateral  use 
of  it,  have  two  propositions  to  make  good : 

Is/,  That  of  the  two  rival  modes  of  pu- 
nishment— the  punishment  by  transportation 
to  New  South  Wales,  and  Uie  punishment 
by  confinement  under  the  intended  peniten- 
tiary establishment — the  former  b  the  pre- 
ferable one. 

2d,  That  it  is  to  such  a  degree  preferable, 
as  to  justify  the  laying  aside  the  other  alto- 
gether, and  inclusively  the  imposing  on  the 
public  that  expense — expense  in  all  its  shapes 
— money,  public  fiuth,  character  of  public 
men  —  with  which  the  ultimate  sacrifice  of 
the  thus  long  suspended  establishment  would 
be  attended. 

The  first  proposition  is  the  leading  one : 
in  this  is  contained  the  principal  point  in  is- 
sue :  this  being  determined  in  the  negative,  the 
other  will  be  superseded.  How,  then,  shall 
it  be  tried  ?  by  analytical  investigation,  sup- 


i"  The  three  other  grounds  were— 1.  Lapse  of 
time ;  2.  Increase  of  terms,  meaning  thereby,  of 
public  expense  (an  increase  barely  proposed,  and 
studiously  forborne  to  be  insisted  on ;)  8.  Im« 
provements  observed  to  have  been  made  in  some 
of  the  existing  gaols.  Of  two  of  these  grounds, 
a  recapitulatory  glimpse  may  come  to  be  given 
in  the  course  or  the  present  pages,  under  tbs 
concluding  bead  of  Economy. 
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ported  by  specific  e^dence  ?  or  by  vague  as- 
Bcrtion,  supported  by  a  few  customary  phrases  ? 
**  In  the  former  mode,  certainly,"  says  a  voice, 
which  I  recognise  for  your  Lordship's,  being 
that  of  reason  and  justice  —  by  the  former 
mode,  as  being  the  only  true  one,  how  far 
soever  it  may  be  from  being  either  the  more 
generally  commodious  of  the  two  or  the  mo^e 
usuaL 

The  two  rival  systems  in  question  being 
systems  of  punishment,  whichever  of  the  two 
is  the  preferable  one,  must  be  that  which  will 
prove  to  be  so  on  joint  reference  to  the  se- 
veral objects  or  ends  of  penal  justice. 

Objects  oir  ends  of  penal  justice,  five  : 

1st,  Example  —  prevention  of  similar  of- 
fences on  the  part  of  individuals  at  large,  viz. 
by  the  repulsive  influence  exercised  on  the 
minds  of  bystanders  by  the  apprehension  of 
nmilar  suffering  in  case  of  similar  delinquency. 

Uly,  Reformation  —  prevention  of  similar 
offences  on  the  part  of  the  particfuiar  indivi- 
dual punished  in  each  instance,  viz.  by  curing 
him  of  the  witt  to  do  the  like  in  future. 

^dbff  Incapacitation — prevention  of  similar 
offences  on  the  part  of  the  same  individual, 
by  depriving  him  of  the  pou>er  to  do  the  Uke. 

4/Ai^,  Compensation  or  satisjhction,  viz.  to 
be  afibrded  to  the  party  specially  injured  v/here 
there  is  one.* 

These  four  fit>m  Blackstone  and  from  every- 
body :  to  these  four  I  will  venture  to  add  a 
fifth,  Economjf.  The  four  first,  direct  ends  — 
ends  to  which  the  several  measures  adopted 
ought  to  tend  in  a  direct  course ;  the  last,  an  in- 
direct or  collateral  end — a  mark  which,  though 
not  the  direct  object  of  any  such  measure, 
ought  not  to  be  departed  from  to  any  greater 
distance,  than  the  pursuit  of  the  other  direct 
ends  shall  be  found  to  render  unavoidable. 

The  list  of  these  objects  belongs  to  the 
A  B  C  of  legislation  :  if  the  application  of 
it  to  practice  had  been  equally  familiar,  your 
Lordship  will  judge  whether  it  would  have 
been  possible  the  country  should  ever  have 
seen  any  such  establishment  as  Mr.  Pitt's  and 
the  Duke  of  Portland's  *' improved  colony  of 
New  South  Wales."t 


*  Of  all  these  ends,  example,  be  it  observed, 
is  beyond  comparison  the  most  important.  In 
the  case  of  r^/ormaHon,  and  incapacitation  for 
further  misdnef,  the  parties  in  question  are  no 
more  than  the  comparativdy  small  number  of 
individuals,  who  having  actually  offended,  have 
moreover  actually  suffered  for  the  offence.  In 
the  case  of  example^  the  partiea  are  as  many  in- 
dividuals as  are  exposed  to  the  temptation  of 
offending ;  that  is,  taking  the  character  of  the 
delinouency  in  the  aggregate,  the  whole  num- 
ber or  individuals  of  wbidi  the  several  political 
oommunitiet  are  composed— in  other  words,  all 


f  The  words  used  in  the  secret  correspondence 
between  the  two  offices—Documents  dated  13th 
August  1800;  2Aih  August  1800;  17th  March 
1801— Disclosed  (on  the  change  of  ministry)  in 


Assuming  these  five  to  be  what  witkout 
dispute  they  ought  to  be,  the  common  objects 
of  both  systems,  let  us  consider  each  object 
by  itself;  and  calling  in  the  two  systems,  one 
after  another,  hear  what  each  promises  to 
perform,  or  may  be  considered  as  having  per- 
formed, towards  the  attainment  oi  that  com- 
mon end. 

1 .  First  object —  Example — prevention  of 
future  offences  by  means  of  it.  What,  in  the 
first  place,  is  the  course  taken  for  this  purpose 
by  the  colonial^  the  transportation  system? 
The  convicts  and  their  punishment  are  re> 
moved  by  it  to  the  antipodes,  as  far  as  pos- 
sible out  of  the  view  of  the  aggregate  mass 
of  individuals,  on  whose  minds  it  is  wished 
that  the  impression  should  be  made. 

What  is  the  course  taken  in  the  same  view- 
by  the  penitentiary  system — Scene  ofpmudk^ 
ment,  the  vicinity  of  the  metropolis—  the  veiy 
spot  whidi  contains  the  greatest  number  of 
spectators  of  all  descriptions,  and  in  particular 
of  those  in  whose  instance  there  is  the  strong- 
est reason  for  wishing  that  the  impression 
may  be  made. 

Plan  of  management '—  sudi  as  has  for  its 
object  the  pointing  the  impression  by  all  im»- 
g^ary  contrivances  to  this  end,  the  strengtii- 
ening  it  by  all  apposite  means,  the  multiply- 
ing by  every  imaginable  device  the  number  of 
the  visitors  and  spectators — a  perpetual  and 
perpetually  interesting  drama,  in  which  tiie 
obnoxious  characters  shall  in  specie^  at  any 
rate,  be  exposed  to  instructive  ignominy,  the 
individuals  being  with  equal  fiicility  capable 
of  being  exposed  to  it,  or  screened  fitnn  it, 
as,  in  the  judgment  of  those  to  whom  it  be- 
longs to  judge,  may  be  deemed  most  eligible 
upon  the  whole. 

IL  Second  object — Reformation,  Under 
this  head,  what,  in  the  first  place,  does  the 
"  improved  colony  ?**  Delinquency,  in  the 
case  of  offences  in  general,  and  the  class  of 
offences  here  in  question  more  particularly, 
may  be  considered  as  having  for  its  positive 
and  primary  cause,  a  sort  of  morbid  sensibility 
with  reference  to  those  enjoyments  and  those 
sufferings  or  uneasinesses,  the  pursuit  or  avoid- 
ance of  which  have  respectively  given  birth 
to  the  offence.  It  may  be  consid^ed,  again, 
as  having  for  its  negative  and  secondary  cause, 
the  absence  of  those  peculiar  appropriate  re- 
straints, from  which,  had  they  been  present, 
that  vicious  propensity  might  have  received 
an  efficacious  check.  Delinquents,  especially 
of  the  more  criminal  descriptions,  may  be 
considered  as  a  particular  class  of  human 
beings,  that,  to  keep  them  out  of  harm's  way, 
require  for  a  continued  length  of  time  diat 
sort  of  sharp  looking  after,  that  sort  of  par- 
ticularly dose  inspection,  which  all  human 

'•*'  Further  Proceedings  of  the  Treasury,**  printed 
(for  the  use  of  die  House  of  Commons)  by  order 
dated  12th  June  1801,  pp.  79>80, 81. 
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bangs*  wHhoat  exception,  stand  in  need  o^ 
up  to  a  certain  age.  They  may  be  considered 
as  persons  of  unsound  mind,  but  in  whom  the 
complsint  has  not  swelled  to  so  high  a  pitch 
as  to  rank  them  with  idiots  or  lunatics.  They 
may  be  considered  as  a  sort  of  grown  children, 
in  whose  instance  the  mental  weakness  at- 
tached to  non-age  continues,  in  some  respects, 
beyond  the  ordtinary  length  of  time.* 

To  this  mental  debility  it  is  the  charac- 
teristic feature  of  the  sjrstem  in  question — 
transportation  to  a  new  planted  colony — to 
be  radically  incapable  of  administering  that 
corrective  aid  which,  in  the  case  in  question, 
is  so  perfectly  indispensable.  Field  hutbandry 
is,  under  thb  system,  the  principal  employ- 
ment— field-husbandry  carried  on  by  indivi- 
duals or  heads  of  fiunilies,  each  occupying  a 
distinct  dwelling,  the  interior  of  which  is 
altogether  out  of  the  habitual  reach  of  every 
inspecting  eye.  At  sleeping  times,  mealtimes, 
times  of  recreation,  no  inspection  whatsoever: 
even  at  working  times,  none  but  what  is  im- 
perfect, interrupted,  and  accidental  Hence 
BO  preventive  check  to  those  propensities,  the 
peooliar  strength  of  whidi  has  been  but  too 
plainly  demonstrated  by  the  offence  by  which 
Che  individnal  was  conducted  to  the  scene  of 
punishment — propensities,  the  indulgence  of 
whidi  is  either  itself  a  crime,  or  introductory 
to  those  vicious  habits  which  are  regarded 
as  the  immediate  sources  of  crimes — sloth, 
drankcaness,  gaming,  venereal  irregularities, 
protaaeness,  quarrelsomeness,  mischievous- 
ness,  rapacity. 

Tiras,  then,  on  the  ground  of  controul  to 
▼idoos  propensities,  stands  the  parallel  be- 
tween the  transportation  system  and  the  pe- 
nitentiary system — ^the  transportation  system 
aeeording  to  the  New  South  Wales  edition 
cih — the  penitentiary  system  according  to 
that  edition  of  it  to  which,  even  in  the  act 
oi  sacrificing  it  on  the  altar  of  secret  influ- 
enee,  no  man  ever  durst  take  upon  him  to 


*  Poliey,  or  I  am  much  mistaken  the  deepest 
and  steadiest  poHcy,  will  be  found  toconcur  with 
tlK  tenderest  humanity,  in  regarding  the  crimi* 
aal  world  in  this  instructive  and  ununpasabned 
pointofview.  To  an  eve  thus  prepared,  the  most 
proffigate  offender  will  pre8ent-.uni  theone  hand, 
■o  fitter  object  of  unprofitable  resentment ;  on 
the  other  hand  no  leu  necessary  object  of  pre- 
ircntive  coercion,  than  would  be  presented  by  a 
refractory  patient  or  a  firoward  child.  Guided 
by  this  analogy,  the  favourite  remedy,  deaths  has 
m  these  five  and  thirty  years  appeared  to  roe  (in 
die  pases,  at  least,  in  which  it  is  ordinarily  ap- 
plied) scarcely  in  any  degree  less  absurd  in  a 
poiftifal.  than  it  would  be  in  a  medical  point  of 
view.  In  pomt  of  fitct,  nothing  that  can  with 
any  tolenble  propriety  assume  me  name  of  po- 
fi^  —  not  sober  reason— not  so  much  as  re- 
flection, appears  at  any  time  to  have  been  the 
cflicicnt  cause  of  the  use  so  abundantly  made  of 
it.  Vensnance,  passion,  began  the  practice :  pre- 
judiee,  die  result  of  habit,  has  peisevered  in  it. 


refiise  the  application  of  an  improved  one. 
Ck>Ioniiing.tran6portation-system :  character- 
istic feature  of  it,  radical  incapacity  of  being 
combined  with  any  efficient  system  of  inspec- 
tion. Penitentiary  system :  characteristic  fea- 
ture of  it,  in  its  original  state,  fi'equent  and 
regular  inspection ;  in  its  extraordinary  and 
improved  state,  that  principle  of  management 
carried  to  such  a  degree  of  perfection  as  till 
then  had  never  been  reached,  even  by  imagi- 
nation, much  less  by  practice. 

Inspection,  the  only  effective  instrument 
of  reformative  management,  being  thus  essen- 
tially inapplicable,  and  the  founders  of  the 
colcmial  system  having  thus  given  themselves 
the  nature  of  things  to  fight  against,  they  set 
about  it  at  their  ease.  Refonnation,  it  was 
understood,  is  a  species  of  nmnufitcture :  like 
other  noanufiustures,  it  requires  its  particular 
capital  or  stock  in  trade :  the  assortment 
being  good,  that  is,  in  sufficient  quantity, 
and  of  the  accustomed  quality,  the  business 
will  go  on  in  regular  course  like  other  busi- 
nesses. Different  sorts  of  workmen  must  be 
got,  most  of  them  in  red  clothes ;  but  to  com- 
plete the  set,  there  must  be  some  in  black, 
and  these  must  have  a  particular  sort  of  work- 
shop to  themselves,  with  to<^  belonging  to 
it.  Accordingly,  an  assortment  was  provided, 
not  only  of  officers,  dvil  and  military,  but  of 
ministers  of  religion.  Besides  soldiers,  and 
barracks,  and  guns,  there  were  to  be,  and 
were  accordinglv,  sooner  or  later,  in  a  pro- 
portion more  or  less  adequate,  chaplains,  and 
chapels,  and  good  books.  Thus  fiu*  the  head 
reformers  saw :  fiuther  than  this,  it  was  not 
given  them  to  see.  Would  the  books  be 
read  ?  the  chapels  visited  ?  the  chaplains 
heard  ?  That  was  the  concern  of  the  diap- 
lains  when  they  got  there.  Was  it  in  the 
nature  of  the  case,  that  any  of  these  events 
should  ever  happen  ?  a  wild,  speculative,  out 
of  the  way  question  this  —  quite  out  of  the 
line  of  practice.  With  great  submission,  how- 
ever, to  better  judgment,  it  would  not,  I  wiU 
venture  to  say,  have  been  altogether  an  irre- 
levant one :  a  trigger  is  scarce  pulled  before 
the  breath  may  be  driven  out  of  a  reflectory 
body ;  but  to  purify  a  corrupted  heart,  es- 
pecially where  nothing  is  to  be  got  by  puri- 
fying it,  is  an  operation  not  quite  so  simple 
or  so  sure.f 


"f  Number  of  chapUuns,  at  one  time,  one ;  at 
another,  two :  stations,  a».  first  but  one ;  before 
Captain  Collins  left  the  colony,  from  five  to  ten, 
eadi  to  appearance  at  too  grnt  a  distance  firom 
the  rest  to  send  auditors  to  a  congregation  col- 
lected at  any  other.  In  the  map  annexed  to  Cap- 
tain Collins'  book,  I  observe  about  this  number 
of  separate  stations,  without  including  such  small 
ones  as,  being  to  appearance  each  oTthem  with* 
in  two  or  three  miles  of  some  other,  may  be  sup- 
posed  not  too  far  distant  for  that  purpose.  Are 
the  labours  of  the  sacred  function  to  be  regarded 
as  an  essenthd  article  among  the  efficient  cause* 
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Circumstances  so  fiivourable  to  a  system 
of  incapacity  and  negligence,  could  scarce  in 


of  reformation?  Then  the  establishment  of  from 
four  to  eight  of  these  stations,  of  every  numba 
above  that  of  the  chapUuns — was,  and  continues 
to  be,  indefensible.  Instead  of  being  a  neces. 
sary,  is  religious  service  a  mere  luxury?  Then 
DO  such  officer  as  a  chaphun  should  luve  been 
sent  out  at  all — none  at  least  for  the  convicts — 
none,  unless  it  be  a  regimental  chapbiin  for  the 
benefit  of  the  military ;  thouffh,  indeed,  of  the 
military  themselves  me  distnbution  must  have 
been  r^;ulated  in  some  measure  by  that  of  the 
convicts—that  of  the  watchmen  by  that  of  the 
persons  to  be  watched. 

Of  late,  malcontents  horn  Ireland  have  been 
sent  in  multitudes  to  New  South  Wales.  Part 
<^  them,  probably  the  greater  part,  must  have 
been  of  the  Catholic  persuasion:  among  these, 
have  there  been  any  priests  ?  It  seems  not  im. 
pobable;  and  if  so,  as  far  as  their  quarters  may 
nave  been  within  distance  of  the  stations  of  theu 
lay  companions,  so  fiur  all  may  have  been  right 
Have  there  been  no  priests  ?  Then  surely  one 
priest,  at  least,  shouldf  have  been  sent  out  on  the 
same  voluntary  footing  as  the  clergymen  of  the 
Church  of  Enffland.  If  there  be  a  difference,  of 
all  branches  of  the  Christian  religion,  the  Oatho- 
lie  is  surely  that  in  which  the  services  of  a  con. 
secrated  mmister  are  most  strictly  indispensable. 

In  Norfolk  Island,  how  is  it  ?  If  there  be  a 
dergjrman  now  (and  I  have  not  found  that  there 
is  one,)  there  was  no  such  officer,  at  least  so  late 
as  on  the  18th  of  October  1796,  though  at  that 
time  the  number  of  inhabitants  was  already  887.* 
Quere  1.  How  many  fewer  souls  to  be  saved  have 
1^  persons  in  Norfolk  Island,  than  the  same 
Dumber  of  persons  in  New  South  Wales  or  Great 
Britain  ?  Quere  2.  If  out  of  4848  persons,  sa. 
cerdotal  service  be  needless  to  887  taken  at  ran. 
dom,  what  need  is  there  of  it  for  the  rest  ?  In 
January  1792,  a  minister  of  religion  (the  chap, 
lain  of  the  New  South  Wales  corps)  did,  it  ap. 
pean,  pay  a  visit  to  that  spot.  It  was,  however, 
the  first  visit  of  the  kind  in  so  many  years ;  and 
that  a  mere  temporary  excursion,  the  fruit  of 
spontaneous  zesl,  and  not  of  any  particle  of  at- 
tention that  appears  ever  to  have  been  paid  to 
the  subject  by  tne  arch-reformers  here  at  nome.*> 

But  to  judge  from  the  whole  tenor  of  Captam 
Collins*  Journal,  as  well  as  from  the  nature  of 
the  case,  the  truth  is,  that  so  far  as  the  convicts 
were  concerned,  the  real  service  which  it  was  in 
the  power  of  any  mmisters  of  religion,  of  any 
persuasion,  or  in  any  number,  to  render  to  these 
poor  wretches,  was  m  all  plac^  alike :  presence 
or  absence  made  no  sort  of  difference. 

What  is  above  was  written  before  the  histo. 
rian*s  second  volume  had  made  its  appearance. 
In  this  continuation  it  appears,  that  m  one  of 
the  importations  of  the  convicts  from  Ireland, 
a  priest  of  the  Catholic  persuasion  (Harold  by 
name)  was  actually  comprised.*: 

If  instead  of  this  sediuonist,  a  loyalist  dergy. 
man  of  the  same  religious  persuasion  had  been 
sent  out,  such  an  adcution  to  the  civil  establish. 
Dient  miffht,  in  that  country,  one  should  have 
thought,  nave  been  not  ill  worth  the  expense. 
The  political  sanction  might  thus  have  found 
in  the  reUgiout-^  useful  ally  —  a  useful  defence 

>  1  Collins,  pp.  604,  508,  612>  497. 
«»  Ibid,  p.  194.  «  Ibid.  p.  293.     | 


any  other  case  have  presented  themidTea. 
The  measure  was,  indeed,  a  measure  of  ex- 
periment, and  experiment  is  that  sort  of  ope- 
ration which  calls  for  the  exercise  of  all  aorta 
of  fisculties :  but  the  subject-matter  of  expe- 
riment was,  in  this  peculiar  case,  a  peculiarly 
commodious  one — a  set  of  antauevt&s — a  sort 
of  excrementitious  mass,  that  could  be  pro- 
jected, and  accordingly  was  projected — pro- 
jected, and  as  it  should  seem,  purposely — aa 
hi  out  of  sight  as  possible. 

Turn  now,  my  Lord,  to  the  penitentiary 
system;  in  vdii^,  if  the  principles  pursued 
as  above,  are  to  be  considered  as  the  stan- 
dard of  orthodoxy,  the  scent  of  heresy  most 
be  acknowledged  to  be  but  too  strong.  In 
a  Panopticon  penitentiary  system,  suppoaini^ 
religion  to  be  really  a  source  of  benefit — sup- 
posing it  good  for  anything  beyond  a  show — 
men  would  have  had  the  full  benefit  of  it. 
Church  attendance  would  there  have  neither 
been  forcible  nor  yet  eludible.  The  presence 
of  my  chaplain  it  would  have  been  little  less 
possible  for  them  to  fly  from,  than  fitxn  that 
of  the  Almighty  whom  he  served.  Unable, 
neither  woidd  Uiey  have  wished,  to  fly  from 
it.  It  would  have  been  adorned  and  £ortified 
by  those  accompaniments  which,  in  minister- 
ing to  this  branch  of  instruction,  would  have 
combined  with  it  as  much  appropriate  and  con- 
genial entertainment,  as  inventive  industry 
could  contrive  to  bring  together  in  a  situa- 
tion from  which  every  rival  attraction  might 
so  effectuaUy  be  excluded.  Yes,  my  Lord, 
my  whole  treasury  of  artifices  would  have 
been  ransacked  for  contrivances  to  render 
the  tuition  as  interesting  as  possible  to  the 
pupils ;  my  whole  dispensary  would  have  been 
rummaged  for  sweets  and  conserves,  to  ren- 
der the  physic  of  the  soul  as  palatable  as  pos- 
sible  to  a  class  of  patients  in  whom  the  need 
of  it  is  so  eminently  deplorable.  Nothing 
which,  in  the  judgment  of  my  superiors  ad 
hoc  in  the  spiritual  college,  should,  in  con- 
sideration of  its  conduciveness  to  the  end, 
stand  approved,   or  though  but  tolerated. 


arainst  the  hostility  of  the  popular 
The  spirit  of  tumultuary  violence,  the  epidemic 
malady  for  the  cure  of  which  these  deploraUe 
obrjects  had  been  ordered  to  this  disastrous  water- 
ing.place,  might  in  that  case,  instead  of  beizig 
constantly  stimulated,  have  been  gradually  al- 
layed. The  rebel  priest,  the  most  pemidoua 
pastor  that  could  have  been  found  for  the  rebd 
nock,  might  have  been  consigned  to  Norfolk 
Island,  on  the  supposition  of  their  remaining  all 
of  them  in  New  South  Wales.  The  two  fives 
which  it  was  afterwards  deemed  necejsar?  to  sa- 
crifice  to  public  justice  and  security  might  thus 
have  been  preserved,'  and  the  exigence  which 
has  given  oirth  to  so  dangerous  an  expedient 
and  precedent  as  that  of  volimteer  associations 
among  unreformed  convicts,*  might  neva  have 
taken  place.  

<>2  0>llins,p.333.  •  Ibid.  p.  903. 
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would,  on  tccoimt  of  the  novelty  of  it,  have 
been  dmmk  from,  or  on  account  of  the  ex- 
pense of  it,  have  been  grudged.  Vakai  quan- 
tum vaUre  potesit  would  have  been  my  maxim ; 
and  that  (mistake  me  not,  my  Lord)  not  as 
a  pretence  for  indifference  and  neglect,  but 
as  a  memento  and  a  spur  to  attention  and  to 
activity.  Men  who  have  the  interests  of  re- 
ligion roost  at  heart,  and  whose  endeavours 
have  been  most  conspicuously  bent  to  the 
tucning  it  to  the  best  possible  account  in  the 
way  of  practice — such  are  the  men  my  hopes 
had  always  pointed  to  for  counsel  and  sup- 
port. Such,  my  Lord,  were  veneficia  mea — 
my  pious  frauds :  the  stock  of  them,  I  assure 
your  Lordship,  was  not  a  scanty  one.  Delin- 

quency  (if and would  have  given 

leave)— -delinquency  in  habit,  in  act,  even  in 
idea,  would  have  been  shut  out ;  shut  out, 
not  merely  by  spiritual  bars,  by  moral  bars, 
by  legal  bars,  but  by  physicad  ones. 

In  no  point  did  my  system  rest  itself  upon 
cold  formt.  In  body,  in  mind,  in  every  way, 
if  my  patients  suffered,  I  suffered  with  them. 
By  every  tie  I  could  devise,  my  own  &te  had 
been  bound  up  by  me  vath  theirs.  Vicinity 
to  the  public  eye — vicinity  was  the  object 
with  me,  not  dutance.  Recluse  by  inclina- 
tion, popular  at  the  call  of  duty,  I  did  not 
ihun  iikc  light  —  I  courted  it.  Self-devoted  to 
the  task  of  unremitting  inspection,  it  would 
have  been  a  reward  to  me,  not  a  punishment, 
to  be  as  unremittingly  inspected. 

Thus,  in  so  fiir  as  reformation  is  concerned, 
stands  the  csomparison  between  the  two  sys- 
tems, on  the  ground  of  general  principles  or 
thecty,  if  s  word  so  much  in  disgrace  with 
men  in  whose  vocabulary  pfac/tc«  is  synony- 
mous with  wisdom,  may  for  the  moment  be 
endured.  A  theory  is,  indeed,  no  fiuther  good 
tiian  in  so  £ur  as  its  indications  receive,  as 
occasion  serves,  the  confirmation  of  experi- 
ence. But  experience,  though  an  instructive 
guide,  is  apt  to  be  a  costly  one.  In  the  pre- 
sent instance,  in  the  compass  of  ten  or  eleven 
years,  it  had  cost,  four  or  five  years  ago,  up- 
wards of  a  million  :*  by  this  time  little  less, 
probably,  than  a  million  and  a  half;  of  which 
near  the  odd  million  (as  your  Lordship  will 
see)  might  have  been  saved,  and  >vith  it  the 
shame  of  a  project,  involving  in  its  very 
essence  the  impossibility  of  success,  saved, 
together  with  lives  by  hundreds,  and  crimes 
and  immoralities  without  account,  if  antece- 
dently to  the  experiment,  in  addition  to  the 
tongue  of  an  orator,  there  had  been  an  eye 
•t  the  treasury,  capable  of  reading  in  the 
book  of  human  nature. 

Under  a  system  of  suppression  persevered 
in,  spite  oi  parliamentary  warnings,!  for  these 

•  £1.037,230.  — 28th  Finance  Repor^  2iith 
Jane  1708,  p.  n. 
•f  See  28U1  Report  of  Uie  Committee  of  Fi- 
ice,  inno  1708. 
Vol.  IV. 


ten  years,}  from  what  source  shall  the  testi- 
mony of  experience  be  collected  ?  Happily  a 
more  competent,  a  more  instructive,  a  more 
authentic  source :  a  source,  in  any  point  of 
view,  more  valuable,  could  scarce  have  been 
wished  for,  than  that  which  the  public,  during 
the  sleep  of  superior  office,  has  been  put  in 
possession  of  by  an  eye-witness — the  pro- 
fessed moral  historiographer  of  the  colony, 
the  late  Judge  Advocate,  Captain  CoUins. 
Nor  yet  simply  the  historiographer,  but  the 
panegyrist,  the  professed  panegyrist  likewise : 
a  character  which,  when  accompanied,  ^  in 
this  instance,  with  that  candour  and  those 
internal  marks  of  correct  veracity  with  which 
it  is  so  rare  for  it  to  be  accompanied,  renders 
the  testimony,  in  this  point  of  view,  more 
than  doubly  valuable. 

Fortunate  it  is,  that  whether  from  firmness 
in  one  quarter,  or  from  negligence  in  an- 
other, the  principle  of  suppression  has  passed 
by  a  mass  of  information  that  renders  its 
exertions  elsewhere  of  little  use.  The  work 
is  dedicated,  and  dedicated  by  permission,  to 
the  late  Lord  Sydney :  in  great  letters,  the 
title  of  ••  Patron  of  the  work,"  as  well  as  that 
of  '*  Originator  of  the  plan  of  Colonization/* 
are  conferred  upon  the  noble  lord.  '*  To 
your  patriotism,"  says  the  panegyrist  to  the 
patron,  **  the  plan  presented  a  prospect  of 
political  and  commercial  advantage."  **  The 
fi>llowing  pages,"  continues  the  worthy  magi- 
strate, wiUi  perfect  simplicity  and  unquestion- 
able truth,  **  will  serve  to  evince  with  how 
much  wisdom  the  measure  was  suggested  and 
conducted;  with  what  beneficial  effects  its 
progress  has  been  attended ;  and  what  future 
benefits  the  parent  country  may  with  confi- 
dence anticipate." 

In  the  pre&ce,  he  concludes  with  acknow- 
ledging himself  to  be  **  anxiously  solicitous 
to  obtain"  for  the  colony  **  the  candid  consi- 
deration of  his  countrymen ;  among  whom," 
he  says,  **  it  has  been  painful  to  him  to  remark 
a  disposition  too  prevalent  for  regarding  it 

with  odium  and  disgust." "Its  utUity 

consists,"  according  to  him,  in,  that  **  besides 
the  circumstance  of  its  freeing  the  mother 
country  from  the  depraved  branches  of  her 
offspring,  in  some  instances  reforming  their 
dispositions,  and  in  all  cases  rendering  their  la- 


bour and  talents  conducive  to  the  public  good, 
it  may  prove  a  valuable  nur$ery  to  our  East 
India  possessions  for  eoldicre  and  teamen" 

He  speaks  of  a  time  in  which  '*  he  began 

to  think that  some  account  of  the  gradual 

refonnation  of  such  flagitious  characters,  as 
had  by  many"  (he  very  candidly  adds,  **  and 
those  not  ilbberal")  **  persons  in  this  country 
been  considered  as  past  the  probability  of 
amendment,  might  not  be  unacceptable."   So 

X  The  last  oflicial  communications  made  to 
the  House  of  Commons  on  the  subject  of  New 
South  M'ales,  bear  date  in  1792. 
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far  the  magistrate  historian :  as  to  the  flagi- 
tious characters,  there  is  no  want  of  them ; 
but  as  to  any  evidence  of  their  reformation, 
here  and  there  a  white  blackamoor  'excepted, 
it  is  all  of  it  in  his  wishes — there  is  none  of 
it  in  his  book.  How  far  the  general  concep- 
tions, thus  conveyed  in  the  preface,  are  in 
agreement  with  the  rigid  truth  of  things,  will 
appear  from  the  more  specific  statements  col- 
lected a  little  fiirther  on,  at  the  bottom  of 
the  page.  For  these  little  inadvertencies,  if 
such  they  should  prove,  the  interests  of  the 
public  service  are  but  so  much  the  more  in 
the  author's  debt ;  since,  if  confining  himself 
to  the  province  for  which  he  appears  so  emi- 
nently qualified,  the  superior  province  of  the 
historian,  he  had  left  the  task  of  the  panegy- 
rist to  inferior  hands,  the  satis&ction  whidi, 
as  matters  stand,  I  flatter  myself  with  being 
able  to  afford  your  Lordship  on  this  ground, 
might  have  been  less  complete. 

Of  passages  to  the  like  effect  with  those 
which  are  here  transcribed,  enough  might 
have  been  found  to  fill  a  volume.  Those 
which  are  given  here  are  selected  as  exhibit- 
ing the  condition  of  the  colony  at  the  latest 
pointe  of  time ;  this  being  the  stage  at  which 
the  reforming  tendency  of  the  discipline,  had 
it  possessed  any  such  tendency,  had  had  the 
longest  time  to  operate.  General  statements 
and  observations  are  moreover  preferred  to 
histories  of  individual  criminals,  or  crimes, 
partly  out  of  deference  to  the  logical  rule, 
syUogizari  non  est  ex  particulari — partly  be- 
cause the  particular  anecdotes  of  this  kind, 
being  the  materials  of  which  a  very  consider- 
able part  of  that  large  but  interesting  work 
are  composed,  could  not  possibly  have  been 
comprised  within  the  limits  prescribed  by  the 
object  of  this  address. 

The  persons  spoken  of  as  reformedj  are  for 
the  most  part  spoken  of  by  name :  in  number 
they  would  scarcely,  I  think,  be  found  to 
exceed  a  score — certainly  not  double  that 
number,  even  including  the  many  backsliders. 
The  number  of  the  unreformed  is  to  that  of 
these  reformed  characters,  as  a  hundred  or 
so  to  one.  A  bettermost  sort  of  rogue  — a 
man  in  whom  on  any  occasion  the  smallest 
degree  of  confidence  can  be  reposed,  appears 
in  that  country  to  be  beyond  comparison  a 
scarcer  animal  than  a  black  swan.  One  thing 
the  historian  is  clear  in,  that  as  to  all  but 
the  few  lusus  naturm  thus  distinguished,  the 
longer  they  stay  in  that  scene  of  intended 
reformation,  and  the  more  they  are  left  to 
themselves  (that  is,  the  more  entirely  they 
are  left  to  the  separate  influence  of  the  pure 
principle  of  colonization^  without  any  admix- 
ture of  its  discarded  rival,  the  principle  of 
inspection,)  the  worse  they  are ;  those  who 
have  the  yoke  of  bondage  still  about  their 
necks  being  a  sort  of  half  honest,  half  sober, 
half  provident  profligates,  in  comparison  of 


those  called  settlers 
end.* 


whose  term  is  mi 


*  L  Improbity,  uncorrected  and  iftcorri/fibU» 
No.  1,  p.  382.  July  1794 — ^  An  honest  ser- 
vant  was  m  this  country  an  invaluable  tretture: 
we  were  compelled  to  take  them,  as  cfaaaoe 
should  diiect,  from  among  the  common  herd  ; 
and  if  any  one  was  found  who  had  some  remains 
of  principle  in  him,  he  was  sure  to  be  soon  cor- 
rupted  by  the  vice  which  everywhere  suzroondMl 
him.*' 

No.  2,  p.  419.  June  1796.—''  With  very  few 
exceptions,  it  was  impossible  to  select  from 
among  the  misoners,  or  those  who  had  been 
such,  any  who  would  fed  an  honest  interest  in 
executing  the  service  in  which  they  were  em- 
ployed. They  would  pilfer  half  the  grain  en- 
trusted to  their  care  for  the  cattle;  they  would 
lead  them  into  the  woods  for  pasturage,  and 
there  leave  them,  until  obliged  to  conduct  them 
in ;  they  would  neither  cImu  them  nor  them- 
selves. Ind<^ent,  and  bv  long  habit  worthless, 
no  dependence  could  be  placed  on  them.  In  every 
instance  they  endeavoured  to  drciunvent.'* 

No.  3,  p.  446.  December  1795 — "At  Sydney, 
another  attempt  being  made  to  steal  a  caidt  of 
pork  from  the  pile  of  provisions  which  stood  be- 
tore  the  storehouse,  the  whole  was  removed  into 
one  of  the  old  marine  barracks.  The  full  ration 
of  salt  provisions  being  issued  to  every  ooe,  it 
was  difficult  to  conceive  what  could  be  the  in- 
ducement to  these  fluent  and  wanton  attacks 
on  the  provisions,  whenever  necessity  compdjed 
the  commissary  to  trust  a  quantity  without  the 
store.  Perhaps,  however,  it  was  to  gratify  that 
strong  propensity  to  thieving,  which  could  not 
suffer  an  opportunity  of  exercising  their  talents 
to  pass,  or  to  furnisn  them  with  means  of  in- 
duiffing  in  the  baneful  vice  of  gaming.** 

No.  4,  p.  473.  Jpril  1796 — "  No  punishment, 
.  however  exemplary,  no  reward  however  great, 
could  operate  on  the  minds  of  these  unthinking 
people.** 

II.  Improvidence,  extreme  and  univertoL 

No.  1,  p.  414.  April  1795.  —  "  The  farmers 
now  began  everywhere  putting  their  wheat  into 
the  ground,  except  at  the  river,  where  they  had 
scarce  nuide  any  preparations,  oonsuminff  their 
time  and  substance  in  drinkinc  and  noting, 
and  trusting  to  the  extreme  fertility  of  the  sim, 
which  they  declared  would  produce  an  ample 
crop  at  any  time,  without  much  labour.** 

No.  2;  p.  435.  November  1795.-."  Instead  of 
completing  in  a  few  hours  the  whole  Ubour  whidi 
was  required  of  a  man  for  the  day,  the  convicts 
were  now  to  work  the  whole  day,  with  the  intes. 
mission  of  two  hours  and  a  half  of  resL  Many 
advantages  were  gained  by  this  regidation;  — 
among  which,  not  the  least  was  the  dhninution 
of  idle  time  which  the  prisoners  before  had,  and 
which,  emphatically  terming  their  own  timte, 
they  applied  as  they  chose,  some  industriously, 
but  by  tar  the  greater  part  in  improper  pursuits, 
ss  gaming,  drinking,  and  steding.** 

No.  3,  p  458.  February  1796.—"  They  (the 
settlers]  seldom  or  never  snowed  the  smallest  dis- 
poMtion  to  assist  each  other.  Indolent  and  im- 
provident, even  for  their  own  safety  and  interest, 
they  in  generd  neglected  the  means  by  whkh 
other  could  be  secured.** 

No.4,p.467.  Afarc^  1796.— "At the Hawkes. 
fhere  alone  any  prospect  of  agricultural 
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Reformation  being  tbe  topic  at  present  on 
e  carpet,  it  is  to  this  that  tiie  present  string 


the  carpet 


•rfiwuiyM  wu  to  hejbundy  the  settlers  were  im. 
nersed  in  intoxication :  riot  and  madness  marked 
their  conduct;  and  this  vas  to  be  attributed  tu 
the  spirits  that,  in  defiance  of  every  precaution, 
finma theb  way  thither** 

No.  5, p.  476.  AjfrU  1796.—"  In  the  begin- 
ning of  this  month,  a  very  liberal  allowance  of 
alops  were  served  to  the  prisoners,  male  and 
fenalei  As  it  hsd  been  too  much  the  practice 
lor  these  people  to  sell  the  clothing  thejr  received 
fipom  government  as  soon  as  it  was  issued  to 
them,  the  governor  on  this  occasion  gave  it  out 
in  public  orders,  that  whenever  it  should  be 
proved  that  any  person  had  either  sold  or  other- 
wise made  away  with  any  of  tbe  articles  then 
issued,  the  buyer,  or  sdler,  or  receiver  thereof, 
would  both  sutgect  themselves  to  corporal  or 
other  punishment  Orders,  however,  had  never 
been  known  to  have  much  weight  with  these 


r^'i 


^o.  6,  p.  482.  June  179a-."  The  settlers  at 
the  different  districts,  and  particularly  those  at 
tbe  Havkesbnry.  had  long  been  supposed  to  be 
ooDsiderably  in  debt ;  ana  it  was  suspected  that 
their  crops  ior  two  or  more  seasons  to  come  were 
pledged  to  pay  these  debts.** 

Na  7»  pi  483L  June  1796.—"  The  gentlemen 
who  conducted  the  inquiry  found  most  of  the  set- 
tlflfs  there  [the  Hawkesbury]  oftener  employnl 
in  caiOQsing  in  the  fronts  of  their  houses,  than  in 
labouring  themselves,  or  in  superintending  the 
labour  of  their  servants  in  their  grounds.** 

Na  8,  p.  483.  June  17)16. —"  The  practice  of 
mrchasing  the  crops  of  the  settlers  for  spirits, 

oad  too  long  prevailed  in  the  settlement; 

it  was  not  possible  that  a  fiumer,  who  should  be 
idle  enough  to  throw  away  the  labour  of  twelve 
months  m  the  gratification  of  a  few  gallons  of 
poiaonous  niirits,  could  expect  to  thrive.** 

Na  9,  p.  492.  August  179a-."  Thev  [the 
aettlos]  were  in  g^enl  of  such  a  thougntless, 
worthless  description,  that  even  this  indulgence 
wif^  induce  them  to  be,  if  possible,  more  worth- 
less and  thoughtless  than  before;  as,  to  use  their 
own  expression,  they  had  now  to  work  for  a  dead 
borae;*^  The  indulgenoe  consisted  in  the  being 
■oileied  to  give  assignments  on  their  crops  then 
in  the  ground,  to  save  themselves  from  imprison- 
ment tor  debt. 

in.  The  longer  the  application  of  the  supposed 
cause  of  reformation^  the  worse  the  efftcU 

NaLp.  35a  March  1794.— "Had  the  *rt/fer*. 
with  ocuy  a  common  share  of  honesty,  retumea 
tlie  whoit  which  they  received  from  government 
to  sow  thdr  grounds  the  last  season,  the  reproach 
widch  Aey<frewopon  themselves  by  not  stepping 
fcrward  at  this  moment  to  assist  sovemment, 
would  not  have  been  incurred;  but  though  to  an 
individual  they  all  knew  the  anxiety  which  every 
one  felt  for  the  preservation  of  the  seed-wheat, 
yet  when  applied  to,  and  told  (in  addition  to  the 
som  of  lOs.  a-bnsbel)  that  any  quantity  which 
thi^  mi|riit  cboooe  to  put  into  the  store  should 
be  Mougbt  from  their  farms  without  anv  expense 
t£  carriage  to  them,  they  all  or  nearly  all  pleaded 
an  iosoflG^ency  to  crop  their  ground  for  the  en- 
suing season;  a  pies  that  was  well  known  to  be 
made  without  a  shadow  of  truth.** 

Na8,p.884.  October  nQi,^"^  The  presence 
rfeowu  pertom  wUh  authority  wis  become  abso- 


of  extracts  will  therefore  be  confined.  The 
other  topics  glanced  at  in  the  passages  quoted 
out  of  Mr.  Collins'  prefieuie,  belong  to  the  head 
of  incapacitation — I  mean  with  reference 
to  the  commission  of  fresh  ofiences  within 
the  limits  of  the  mother  country :  to  tnca- 
pacitation,  I  say,  and  economy.  The  merits 
of  the  plan  in  rc^tion  to  these  objects,  will 
be  considered  apart,  under  their  respective 
heads. 

Such  veas  the  state  of  the  **  improved  co- 
lony** in  September  1796,  at  the  termination 
of  the  period  comprised  in  the  first  and  already 
published  history  of  Mr.  Collins.  A  continu- 
ation from  the  same  able  and  candid  hand  is 


Intelv  necessary  among  those  settlers,  who  find- 
ing themselves  free  from  bondage,  instantly  con- 
ceived diat  they  were  above  all  restrictions;  and 
bein^  without  any  internal  regulations,  irregu- 
larities of  the  worst  kind  migfat  be  expected  to 
happen.** 

Na  3,  p.  432. — It  appears  likewise  by  this 
muster,  that  one  hundred  and  seventy-nine  per- 
sons subsisted  themselves  independent  of  the 
public  stores,  and  resided  1n  this  town.  To  many 
of  these,  as  well  as  to  the  servants  of  settlers, 
were  to  be  attributed  the  offences  that  were  daily 
heard  of:  they  were  the  greatest  nuisances  we 
had  to  complam  of.** 

Na  4,  p.  471.  AprU  1796.—"  At  the  Hawkes- 
bury, the  corn-store  was  broken  into,  and  a  quan* 
tity  of  wheat  and  other  articles  stolen ;  and  two 
people  were  apprehended  for  robbing  the  deputy- 
surveyor*s  fowl-house.** 

Na  6,  pi  471.  AprU  1796.—"  All  these  de- 
predations  were  chiefly  committed  by  those  public 
nuisances,  the  people  of  the  stores.** 

Na  6,  p.  473.  AprU  1796.—"  The  Hawkes- 
bury was  the  refuge  of  all  the  Sydney  rogues 
when  in  danger  of  being  apprehended.** 

Na  7,  p.  474.  May  17961—"  Daily  experience 
proved  that  those  people  whose  sentences  of  trans- 
portation had  expired,  were  greater  evils  than 

the  convicts  themselves Many  were  known 

to  withdraw  themselves  from  labour  and  the  pro- 
vision-store on  die  day  of  their  servitude  ceasing. 
On  their  beingapprehended,  punished  forabreacn 
of  order,  and  ordered  again  to  labour,  they  seised 
the  first  opportunity  of  running  away,  taking 
either  to  the  woods  to  subsist  by  depredations, 
or  to  the  shelter  which  the  Hawkesbury  settlers 
afforded  to  every  vagabond  that  asked  it  By 
these  people  (we  were  well  convinced)  every  theit 
was  committed.** 

Thusfar  Captain  Collins.  The  corruption  which 
it  thus  appears  was  so  general  among  the  settlers, 
i  e,  among  those  whose  terms  of  bondage  were 
expired,  who  by  that  means  had  recover^  a  de- 
gree of  independence,  and  had  withdrawn  them- 
selves more  completely  out  of  the  reach  of  evenr 
inspecting  eye,  had  (as  might  have  been  expected) 
this  independence,  this  exemption  from  inspec- 
tion for  its  cause.  For  so  late  as  in  August  1792, 
a  time  when  the  residence  of  those  who  had 
arrived  first  in  the  colony  had  not  been  so  long 
as  five  years,  and  when  few  had  as  yet  reined 
their  liberty,  and  none  had  been  in  possession  of 
it  for  any  length  of  time.  "  with  very  few  excep- 
tions,** sajTs  (>ptain  Collins^  p.  210,  the  uniform 
good  behaviour  of  the  convicts  was  still  "  to  be 
commended.** 
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promised  (I  see)  by  the  public  prints,  for  a 
time  which  may  perhaps  have  arrived  be- 
fore these  pages  of  mine  have  reached  your 
Lordship's  eye. 

What  subsequent  improvements  the  colony 
may  have  received  in  relation  to  this  same 
head,  is  a  point  on  which  I  cannot  pretend 
to  any  information  from  that  source.* 

In  the  mean  time,  so  &r  as  concerns  ge- 
neral results,  which  are  all  your  Lordship 
would  endure  to  see  crowded  into  this  place, 
accident  has  put  into  my  hands  two  testimo- 
nies of  no  mean  account.  In  one  respect  they 
have  the  advantage  of  any  which  even  your 
Lordship's  authority  could  command :  they 
are  in  each  instance  the  uninfluenced  and  un- 
disguised efiiisions  of  the  pen,  committed  to 
paper  without  the  idea  of  being  made  sub- 
servient to  this  or  any  other  public  purpose. 
They  wear  no  fiictitious  colours;  neither  of 
that  flattering  cast  which  is  so  apt  to  give  a 
tmge  to  the  smallest  piece  of  paper  that  can 
ever  find  its  way  from  any  such  quarter  to 
your  Lordship's  office,  nor  yet  of  the  oppo- 
site cast. 

The  first  b  an  extract  of  a  letter  from  Cap- 
tain Hunter,  at  that  time  Governor  of  the 
colony.  The  date  of  it  is  the  20th  of  May 
1799 :  about  two  and  a  half  years  had  been 
at  that  time  added  to  the  experience  reported 
by  Captain  Collins :  — 

«  Sydney,  New  South  Wales, 
"  20^A  May  1799. 

**  The  fiitigue  to  which  the  Governor  of 
this  territory  must  submit,  both  mental  and 
corporeal,  is  hx  beyond  any  idea  you  can  have 
of  the  nature  of  lus  duty  rendering  such  fii- 
tigue necessary  in  the  Commander  in  chief. 

*'  My  former  knowledge  and  acquaintance 
with  this  country  encouraged  me  in  a  hope, 
which,  however,  m  some  respects  proved  de- 
lusive, that  I  should,  with  ease  to  myself, 
and  with  proper  eflTect  and  advantage  to  the 
public  have  been  able  to  manage  all  the  du- 
ties of  my  office.  But  I  had  not  been  long 
entered  upon  it,  before  I  was  awakened  from 
that  dream  of  comfort  and  satisfiurtion,  the 

*  Since  the  above  paragraph  was  written,  the 
public  has  been  put  in  possession  of  the  promised 
information;  and  surely  never  did  the  deduc- 
tions of  reason  receive  a  more  ample  confirma- 
tion from  experience,  than  has  been  afforded  in 
the  present  mstance  by  the  actual  condition  of 
the  ^*  improved"  colony,  as  exhibited  in  this 
second  volume,  dedicated  by  permission  to  the 
noble  lord  in  whose  bands  the  management  of 
it  had  by  that  time  been  reposed.  Extracts  in 
continuation  of  those  given  from  the  first  volume 
are  intended  to  accompany  this  addrem. 

To  keep  clear  of  all  possible  imputation  of  in- 
trigue, I  abstained  puiposdy  from  every  endea- 
vour  to  open  any  sort  of  communication,  direct 
or  indirect,  with  the  respectable  hittorian  to  whose 
ulterior  testimony  I  was  looking  forward  with 
inch  well-gTOunded  confidence. 


prospect  of  whidi  I  had  so  vainly  indulged. 
The  seeds  of  those  vexations  whidi  had  so 
disappointed  me,  had  been  sown  for  a  very 
considerable  time,  and  being  rather  of  a  pro- 
lific nature  amongst  such  people,  had  gamed 
so  much  strength,  that  it  will  require  immense 
labour  to  grub  them  up  by  the  root. 

'*  I  have  persisted  in  my  attempt  to  thai 
end,  and  mean  not  to  change  my  system; 
which,  be  assured,  fit>m  being  calculated  to 
lay  restraints  upon  every  species  of  vice  and 
immorality,  cannot  amongst  such  characters 
be  a  very  popular  one :  that,  however,  will  be 
a  matter  of  no  immediate  concern  with  me, 
if  I  succeed  only  in  a  small  degree  to  check 
the  growing  profligacy  and  alnindoned  turn 
of  the  lower  classes  of  the  people. 

"  This  is  a  good  country,  and  will  do  well, 
but  its  progress  in  improvement  would  be  con- 
siderably hastened,  could  government  be  pre^ 
vailed  upon  not  to  overstock  us  with  the  worst 
description  of  cJiaracters ;  for,  whilst  the  wtass 
of  the  people  continue  to  he  of  that  class^  our 
(ufficuldes  will  ever  be  very  considerable :  the 
industrious  and  well-disposed  become  a  con- 
tinual prey  to  the  idle  and  iporthless" 

It  was  not  to  myself  that  this  letter  was 
addressed,  neither  had  I  then,  nor  have  I 
since,  had  the  honour  of  any  personal  ac- 
quaintance with  the  gentleouui  firom  whom  it 
came.  It  was  a  letter  perfectly  spontaneous, 
addressed  to  a  person  with  whom  he  had  never 
before  had  any  written  intercourse. 

Your  Lordship  sees  what  it  is  the  governor 
of  the  improved  colony,  down  to  that  time, 
could  find  to  speak  of — great  labours,  no 
successes.  Could  any  thing  have  been  found 
that  could  have  been,  made  to  wear  the  ap- 
pearance, though  it  were  but  of  a  half  success, 
would  it  have  been  passed  unnoticed  ?  Mean- 
time,  if  in  the  line  of  moral  improvement  the 
governor  made  such  small  advance,  it  was 
not  (if  the  governor  himself,  or  the  judge 
advocate  is  to  be  believed)  for  want  of  try. 
ing  it. 

The  country  (your  Lordship  sees)  is  a 
**  good  country ;"  but  the  word  good  might 
lead  to  conclusions  rather  wide  from  truth, 
if  a  distinction  were  not  to  be  made  between 
God  Almighty's  works  and  •  •  •  •  "'s.  To 
its  Almighty  Creator  is  it  indebted  for  those 
capabilities  which  neither  neglect  nor  mis. 
management  can  deprive  it  of:  the  use  made 
of  them  had  been  depending  upon  •••••. 
Your  Lordship  sees  upon  what  condition  its 
chance  of  improvement  depended — (in  the 
opinion  of  the  governor  at  least,  upon  whom 
everything  had  been  depending  under  •  •  •  •;) 
upon  its  not  being  applied  to  the  chief,  if 
not  the  only  purpose  for  which  it  had  been 
established,  and  for  which  it  continues  to 
be  kept  up :  the  purpose,  with  reference  to 
which,  according  to  ••••*,  it  w-as  so 
much  superior  to  everything  else.     By  tUe 


Digitized  by 


Google 


n.  REFORMATION. 


181 


gOTernor,  after  all  the  laboun  of  which  he 
■peaks  so  feelingly,  the  nature  of  things 
could  not  be  duuiged.  While  those  who 
have  become  bad  for  want  of  inspection,  re- 
main without  any  inspection,*  (as  they  must 
do  there,  sudi  of  them  as  are  not  in  jail 
there,!)  they  will  remain  as  bad  as  cTer,  or 


!*  L  General  nece$sUy  of  Inspection. 

Nal,p.6S.  JIfarcA  1788.— '^  Being  advanced 
in  years,  he  (the  penon  entrutled  with  the  direc- 
tion of  the  oonvicU  at  Rose  Hill)  was  found  in- 
adequate to  the  task  of  mansfing  and  oontroulins[ 
the  people  who  were  under  his  care,  ^e  most  ot 
whom  were  always  inTeoting  plausible  excuses 
for  absence  from  labour,  or  for  their  neglect  of 
k  while  under  his  eye.** 

Na  2,  n.  4(M.  Decanber  1794..-<'  Our  setde- 
ments  had  now  become  so  eztensiTe,  that  orders 
did  not  so  readily  find  their  way  to  the  settlers, 
as  runaways  and  ysgrants,  who  never  failed 
of  finding  employment  among  them,  particularly 
among  those  at  the  riTer.** 

fix.  Necessity  of  Jails  and  JaU  Gangs  Jbr 
closer  Inspection, 

Na  1.  p.  383L  July  1794.—''  During  this  month 
a  buildinff,  consistmg  of  four  cells  for  prisoners, 
was  added  to  the  guvd-house  on  the  east  side  of 
the  Cove.  This  had  long  been  wanted;  and  the 
whole  being  now  inclosed  with  a  strong  paUng, 
Home  advantage  was  expected  to  be  derived  from 
confinement  adopted  only  as  a  punishment** 

No.  2,  p.  402.  December  1794.—'*  A  jail-gang 
was  alio  ordered  to  be  esublished  at  Trongabbe. 
for  the  employment  and  punishment  of  ul  baa 
and  suspicious  diaracters.** 

If  I  understand  this  jaU^gan^  right,  it  was 
composed  of  a  set  of  worlmien,  worlong  not 
within  the  waUs  of  a  jail  (a  place  in  which  there 
could  hardly  be  any  work  to  be  done;)  but  though 
in  an  unconfined  space,  an  unindosed  field,  yet 
acider  the  dose  inspecdon  of  persons,  set  over 
them  as  guards,  with  or  without  the  addition  of 
fetters,  to  keep  them  from  running  away. 

Nou  8,  pt  487.  Jnlv  1796.— *The  town  of 
Sydner  was  shortly  after  filled  with  people  from 
the  different  settlements,  who  came  to  the  judge- 
advocate  for  certificates  of  their  having  served 
tbdr  respective  sentences.  Among  these  were 
many  who  had  run  away  from  public  labour 
before  their  tune  had  expired;  some  who  had 
escaped  from  confinement  with  crimes  yet  un- 
ponished  hanging  over  their  heads;  and  some 
who,  being  for  life,  appeared  by  names  different 
from  those  by  which  they  were  commonly  known 
in  the  settlement  By  the  activity  of  the  watch- 
men, and  a  minute  investigation  of  the  necessary 
books  and  papers,  they  were  in  general  detected 
in  the  impositioo,  and  were  immediately  sent  to 
hard  labour  in  the  town  saA  jail-gangs. 

**  To  the  latter  of  these  ffaogs,  adfudons  were 
every  day  making;  scarc^y  a  day  or  a  single 
night  passed,  but  some  enoirnity  was  committed 
or  atten^Med.  either  on  the  property  or  persons 

Na  4,  p.  403.  August  179a— «  The  jaU-£an^ 
at  this  time,  notwitnkanding  the  exampleswnicn 
had  been  made,  consisted  of  upwards  oC  five  and 
twenty  persons,  and  many  of  the  female  prisoners 
i  round  to  be  every  whit  as  infamous  as  the 


rather,  according  to  the  estimate  given  of  them 

ire  by  the  late  ('  •  '       ■ 
still  worse. 


as  above  by  the  late  chief  magistoate,  become 


To  cnnm  the  whole,  and  that  nothing  might 


The  next  artide,  from  a  source  than  which 
that  distant  region  never  furnished  a  more 
respectable  one,  bears  date  the  7th  of  Oc 
tober  1800.  The  part  that  applies  to  the 
present  purpose,  comes  after  a  paragraph  of 
considerably  greater  length,  whidi  I  may  have 
occasion  to  submit  to  your  Lordship  under 
the  head  of  Economy :  — 

"  Governor  King,  who  has  the  command, 
will  make  many  regulations,  as  far  as  is  in  his 
power,  for  the  security  and  advantage  of  the 
colony ;  and  likewise  pay  some  attention  to 
the  morals  and  instruction  of  the  rising  gene- 
ration, to  which  none  has  been  hitherto  given  ; 
for  certainly,  if  we  ever  hope  to  see  worth 
or  honesty  in  this  settlement,  we  must  look 
to  them  for  it,  and  not  ihe  present  degenerate 
race." 

What  your  Lordship  might  not  otherwise 
have  supposed,  this  letter  is  from  a  female 
pen,  as  well  as  to  a  female  eye ;  not  a  word 
more  in  it  that  bears  reference  to  anything 
that  can  be  called  politics.  Mere  acddent 
threw  it  into  my  bands.  For  authentication 
sake,  designation  will  (I  suppose)  be  regarded 
as  indispensable ;  but  where  that  sex  is  con- 
cerned, the  most  reserved  mode  that  can  be 
thought  of,  is  the  most  respectful  and  the 

be  wanting  that  could  help  to  demonstrate  the 
complete  inefficacy  and  inutility  of  everything 
that  is  peculiar  to  the  penal  colonisation  system, 
one  of  Its  latest  improvements  has  been  the  im- 
portation of  the  hulk  system  from  the  Thames. 
In  August  1801,  the  Supply  (we  are  informed  by 
lieutenant-Colond  CoDins,  in  the  continuation 
of  his  History)  '<  was  fitting  up  as  a  huik  to  re- 
cdve  such  convicts  as  were  incorrigible.**  ii.  380L 
To  avoid  employing  prisons  and  hulks  at 
home,  expeditions  upon  expeditions  are  fitted 
out  to  employ  convicts  in  fanning  at  the  anti- 
podes.  In  the  course  of  a  few  years,  a  discovery 
IS  made,  that  drinkins  is  preferred  m  labour, 
and  that  nothing  is  to  be  done  without  hulks  and 
prisons,  even  there,  though  in  a  situation  in 
which  profitable  labour  under  confinement  is 
impossible:  and  it  is  this  combination  of  puti. 
cular  forced  idleness,  with  universal  unbndled 
drunkenness,  that  is  given  not  only  as  an  **  hn- 
proved*'  system^  but  a  system  m  such  a  degree 
improved,  as  to  justify  the  proscription  of  a  sjrs- 
tem  of  sobriety  and  industry  that  would  have 
been  carried  on  at  home  at  a  fraction  of  the  ex- 
pense. 

At  this  time,  at  the  expense  of  X3954,  the  colony 
had  been  put  m  possession  of  what  is  called  **  the 
county  gaol,^  a  convenient  sort  of  building^  which 
besides  that,  its  standing  use,  serves  occasionally 
as  a  bonfire.  The  same  gad,  the  Sydney  gaoL 
(mettphysical  discussion  about  idendty  apart) 
had  served  once  in  that  capadty  already,  as  well 
as  another  at  Paramatta,  [it  Collins,  p.  197» 
276,  331.]  The  country  is  particularly  fitvourable 
to  sudi  exhibidons.  Things  take  fire  there  of 
themadves  [il  Cdlins,  p.  ^;]  a  fortiori^  with  a 
little  assistance. 
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"best.*  Such  was  the  state  of  this  **  im- 
proved," and  ever-improving  colony,  with 
the  benefit  of  at  least  a  year's  improvements, 

more  than and could  as  yet  have 

beard  of  at  the  time  (I  mean  July  1600)  when 
the  idea  of  "  relinquishing"  the  penitentiary 
■ystem,  in  consideration  of  the  superiority  of 
their  improved  colonial  system,  was  first  de- 
clared in  black  and  white,  after  having  been 
determined  in  petto  for  a  length  of  time  un- 
known to  me.  A  year's  improvements  more, 

and  still and        did  not  know  that  there 

were  children  there,  or  if  there  were,  that 
they  were  worth  saving  from  the  gallows. 

**  But  have  not  colonies,"  says  your  Lordship, 
*<  has  not  transportation  to  those  colonies  been 
a  source  of  good,  and  even  in  this  particular 
line  ?  Have  not  reformation  and  honest  in- 
dustry been  among  the  experienced  fruits  of 
it?"  Yes,  my  Lord,  where  the  bulk  of  the 
population  has  been  ready  found  and  composed 
of  men  of  thrift  and  probity — where  the  mass 
of  the  population  being  formed,  the  children 
of  improvidence  have  been  dropped  in  in 
driblets,  absorbed  and  assimilated  as  they 
dropped  in,  by  the  predominant  mass  of  the 
population  into  which  they  were  received. 
In  America,  a  master  waiting  to  take  charge 
of  the  delinquent  as  soon  as  landed — that 
employer  a  man  of  thrift — one  of  a  neigh- 
bourhood all  composed  of  men  of  thrift,  all 
ready  to  make  common  cause  against  a  frigi- 
tive  or  refi^ctory  bondsman :  the  bondsmen 
not  collected  together  in  any  one  place  in 
numbers,  but  distributed  among  a  number  of 
frunilies,  one  or  a  few  at  most  in  each.  Such 
was  a  sort  of  society  in  which  each  convict 
would  have  to  serve  and  be  trained  up  in  un- 
remitting habits  of  unavoidable  industry  du- 
ring his  bondage :  of  the  same  cast  was  the 
society  in  which,  if  he  settled  at  all  in  that 
quarter  of  the  world,  he  would  have  to  settle 
upon  his  restoration  to  independence. 

Thus  it  was  in  America — thus  it  was  with 
the  convict  consigned  to  anyone  of  those  old 
established  colonies.  How  was  it  in  New 
South  Wales  f  The  native  inhabitants  a  set 
of  brutes  in  human  shape — the  very  dregs 
even  of  savage  life — a  species  of  society  be- 
yond comparison  less  fiivourable  to  coloni- 
zation than  utter  solitude ;  a  set  of  living 
nuisances,  prepared  at  all  times  for  all  sorts 
of  mischief :  for  plundering  the  industrious  ;t 
for  quarrelling  with  the  quarrelsome  4  fi>r 
affording  harbour  to  the  fugitive.]   Other  in- 

*  Oblique  as  it  was  when  the  announced  de- 
si^tion  presented  itself  in  print,  my  resolution 
fruled  me,  and  I  expunged  it.  The  sex  of  the 
writer,  and  the  fidelity  of  the  extract,  being  ad- 
mitted, whatever  claim  to  confidence  can  be  given 
by  situation  will  be  found  ntamped  upon  the  style. 

t  i.  CoUin%  444, 468, 459 ;  ii.  15, 31, 33, 56,  m 

±  Ibid.  30,  415 ;  il  281. 

I  Ibid.  459 ;  ii.  84,  40,  59,  299. 


habitants,  none  bat  the  very  profligates  tiiea* 
selves,  who  were  thus  sent  by  thounnds  from 
British  gaols,  to  be  turned  loose  to  mix  with 
one  anoUier  in  this  desert;  together  with  the 
few  taskmasters  that  were  to  set  them  to 
work  in  the  open  wilderness,  and  the  mili- 
tary men  who  were  sent  out  with  thera  in 
large  but  still  unequal  numbers,  to  help  to 
keep  within  bounds  the  mischief  they  would 
be  sure  to  occupy  themselves  with  when  thus 
let  loose.  Excepting  these  military  guardians, 
whom,  the  endeavour  was,  though  a  vain  one, 
to  keep  from  mixing  with  their  wards,  it  was 
of  the  very  dregs  of  society — of  men  unfit 
to  live  at  large  in  society — of  men  proved 
to  be  such  by  experience,  and  those  collected 
together  in  multitudes,  that  the  mass  of  so* 
dety  in  this  colony  has  hitherto  been,  was 
even  meant  to  be,  and  for  some  generations 
at  least  would,  for  any  rational  ground  that 
the  founders  could  have  for  expecting  the 
contrary,  continue  to  be  composed. 

To  an  eye  incapable  of  seeing  further  into 
things  than  their  names,  the  two  above  con- 
trasted scenes  of  existence  were  indeed  the 
same,  since  both  were  colonies ;  but  in  them- 
selves no  two  measures  could  in  this  respect 
be  more  different  than  transportation  of  eon- 
victs  in  retail,  into  a  colony  ready  formed  by 
honest  men,  and  transportation  of  convicts 
by  wholesale,  into  a  colony  not  formed,  but 
to  be  formed,  and  to  be  formed  of  convicts. 

**  But  may  not  a  set  of  regularly  honest 
settlers  be  collected  thither  by  degrees  ?  and 
thus,  with  the  addition  of  the  improved  cha- 
racters, how  few  soever  at  first  among  the 
emancipated  convicts,  accumulate  in  time 
into  whatever  minority  may  be  requisite  to 
form  the  basis  of  an  industrious  and  thriving 
population  ?"  Possibly,  my  Lord ;  the  bounds 
of  possibility  are  wide :  not  even  very  impro- 
bably, so  it  be  b  some  future  century ;  in 
the  present  one,  hardly.  For  what  is  there 
that  should  draw  thither  men  of  thrift  and 
capital? — draw  them  to  a  place  which,  ex- 
cept a  part  of  the  stock  of  necessaries  for  its 
own  inhabitants,  neither  does  produce,  nor 
presents  any  the  smallest  indication  of  being 
about  to  produce  anything  that  will  not  be 
at  the  ver^  time  produced  in  other  places, 
as  well  as  maported  into  Britain  from  other 
pUees  at  a  much  dieaper  rate  — to  a  place  in 
whidi,  in  the  meantime,  **  the  indmstrioKB 
and  well  disposed"  will  (as  the  late  chidf 
magistrate  and  the  late  governor  seem  to 
agree  in  observing)  **  become  a  continual  pre^ 
to  the  idle  and  worthless" 

Loud  and  frequent  have  been  the  oom- 
phunts  rnor  altogether,  I  suppose,  without 
truth)  MX>at  inveigling  men  (as  it  is  called) 
to  North  America ;  cruel  and  fraudulent  are 
the  epithets  given  to  the  practice :  to  North 
America,  where  if  manners  are  not,  upon  the 
whole,  so  amiable,  yet  crimes  of  all  aorts^ 
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probably  crimes  of  depredation  certainly,  are 
even  more  rare  than  here :  to  America,  where 
a  human  being  not  employed  in  industry, 
productive  or  professional  at  least,  is  scarcely 
to  be  found.  If  to  invite  men  to  such  a 
coitntry  be  an  act  of  fraud  and  cruelty,  what 
must  the  act  of  that  man  be,  who  should  seek 
to  engage  an  honest  settler  to  sink  his  capi- 
tal, Mb  industry,  and  his  prospects,  in  New 
South  Wales? 

But  of  the  prospect  of  advantageous  pro- 
duce from  this  as  well  as  all  other  sources, 
more  will  come  to  be  said  presently,  under 
the  head  of  economy y  to  whidi  it  more  imme- 
diately belongs. 

III.  Third  obiect  or  end  i^  view — Incapa- 
citation i  rendermg  a  man  incapable  of  com- 
mitting offences  of  the  description  in  question 
any  more :  understand  in  the  present  instance 
t»  the  tame  place — the  only  place  (it  should 
seem)  that  was  considered  as  worth  caring 
about  in  this  view. 

In  this  object  was  seated,  to  all  appear- 
ance, the  strong  hold  and  main  dependence 
of  the  system :  of  reformation  it  would  (I 
dare  believe)  have  been  acknowledged  in  a 
whisper  there  was  nothing  meant  but  the 
form  :  it  was  a  mere  make-believe.  In  the 
expedient  employed  for  rendering  it  impossi- 
ble for  a  man  to  do  any  more  such  mischief 
in  the  only  spot  in  the  world  worth  thinking 
about,  consisted  the  sum  and  substance  of 
the  new  system  of  compulsive  colonization. 

This  contrivance  was  as  firmly  laid  in 
school-logic  as  could  be  wished.  Mischiev- 
ously or  otherwise,  for  a  body  to  act  in  a 
place,  it  must  be  there.  Keep  a  man  in  New 
South  Wales,  or  anywhere  else  out  of  Bri- 
tain, for  a  given  time :  he  will  neither  pick  a 
pocket,  nor  break  into  a  house,  nor  present 
m  pistol  to  a  passenger,  on  any  spot  of  British 
ground  withm  that  time. 

Depredation*  though  committed  out  of  Bri- 
taun,  would  indeed  not  the  less  be  depreda^ 
tion ;  but  happily  for  our  statesmen,  here  came 
in  another  rule  of  logic  to  their  aid.  Things  not 
apparent,  and  things  not  existing,  belong  to  the 
same  account ;  the  depredation  and  all  other 
kinds  of  mischief  and  vice  not  making  their 
appearance — that  is,  not  here  in  Britain — it 
is  the  same  thing  as  if  there  were  none.  Of 
the  aggregate  mass  of  his  Majesty's  subjects, 
good,  bad,  and  indifferent,taken  together,  such 
as  remained  in  this  and  the  next  island  consti- 
tuted, according  to  this  mode  of  taking  stock, 
the  only  articles  that  had  any  pretensions  to 
a  pIaoe*in  the  inventory.  Those  who  were 
to  be  sent  out  of  it  belonged  neither  to  the 
list  of  souls  to  be  saved,  nor  to  the  list  of 
moral  beings.  On  these  principles,  how  the 
people  thus  sent  thither  behaved  while  there, 
was  a  point  which,  so  long  as  they  did  but 
s^ay  there,  or,  at  any  rate,  did  not  come  back 


here,  was  not  worth  thinking  about.  Such 
was  the  religion,  such  the  morality,  which 
presided  over  the  design  and  execution  of  the 
picture  of  industry  and'  reibrmation  in  New 
South  Wales. 

Admitting  that  immorality  and  misery  are 
rendered  matters  of  indifference  by  being 
shifted  from  place  to  place,  and  that  mis- 
chief of  all  kinds,  so  it  be  excluded  from 
certain  parts  of  his  Majesty's  dominions,  may 
be  regarded  as  annihilated — two  points  re- 
main stiU  to  be  considered : 

One  is,  in  what  degree  the  contrivance 
thus  hit  upon  for  securing  the  country  in 
question,  against  the  future  presence  of  the 
individuals  in  question,  is  productive  of  that 
effect? 

The  other  is,  how  fiu*  the  advantage  thus 

Eurchased  is  consistent  with  the  principles  of 
kw  and  justice  ? 
The  answer,  not  to  keep  your  Lordship  in 
suspense,  will,  I  believe,  be  found  to  be,  that 
so  &r  as  the  object  is  attained,  it  is  attained 
at  the  expense  of  justice ;  but  that  even  with 
that  expense,  the  degree  in  which  it  is  at- 
tained is  very  imperfect :  imperfect  from  the 
first,  and,  in  the  nature  of  things,  destined  to 
become  more  and  more  so,  the  longer  the 
establishment  continues ;  and  that,  upon  the 
whole,  the  shame  of  in^cacy  is,  in  the  very 
nature  of  the  project,  added  to  the  odium  of 
injustice. 

The  nature  of  the  expedient  being  to  be 
stated  in  the  first  place,  before  the  cfiicacy 
of  it  can  be  examined  into,  the  topic  of  jus- 
tice will  demand,  on  this  as  well  as  other  ac- 
counts, the  precedence.  A  word  or  two  in 
the  way  of  history  is  on  this  occasion  un- 
avoidable. 

Transplantation  to  the  colonies,  a  measure 
employed  for  the  first  time  (at  least  under 
autJiority  at  this  time  reputed  legal)  soon 
after  the  Restoration,*  is  a  mode  of  punish- 
ment which  in  lieu  of,  or  in  addition  to,  the 
other  punishments  annexed  to  offences  com- 
prised under  the  un&thomable  and  inexpres- 
sive appellation  of  felonies,  extended  itself 
gradually  into  use,  so  long  as  the  now  inde- 
pendent States  of  America  remained  upon 
the  list  of  British  colonies.  This,  like  other 
chronical  punishments,  being  divisible  ad 
libitum  into  portions  of  all  lengths,  different 
lengths,  adapted  to  the  supposed  exigency  of 
the  different  cases  of  delinquency,  have  on 
different  occasions,  with  great  care  and  pre- 
cision, been  marked  out :  seven  years,  four- 
teen years,  and  for  life :  the  length  beyond 
comparison  the  most  common,  seven  years : 
to  say  nothing  of  other  lengths,  not  without 
example,  sudb  as  terms  between  7  and  14 
years,  and  between  0  and  7  years.  The  stn- 
tute  in  which  the  pains  taken  about  the  mea- 
surement of  these  lots  are  more  conspicuous 


13  &  14  Ch.  II.  c.  1,  §2;  c.  13,  §  23. 
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(I  believe)  than  in  any  other,  is  a  statute  of 
the  present  reign,  the  statute  of  1779  ;•  the 
original  penitentiary  act  —  one  of  the  two 
acts,  which  in  a  letter  that  will  probably  be 
one  day  presented  in  a  more  particular  man- 
ner to  your  Lordship's  notice, declares 

himself  to  have  **  examined**  and  "  ttnderatood 
the  object  of,**  In  this  statute,  the  several 
gradations  of  this  species  of  punishment,  or 
those  of  them  at  least  which  are  in  use,  are 
brought  together ;  and  a  sort  of  system  of 
equivalence  is  established  between  the  sevc- 
rid  degrees  of  thU  species  of  chronical  punish- 
ment and  a  set  of  corresponding  degrees,  in 
three  corresponding  scales  of  so  many  other 
species  of  cAronica/ punishment:  confinement 
in  the  hulksy  confinement  in  the  then  intended 
national  and  definitive  penitentiarp'houMei, 
and  confinement  in  the  then  existing  gaoU, 
in  their  destined  character  of  so  many  local 
and  temporary  substitutes  to  those  general 
penitentiary-houses. 

This  punishment,  which  while  British  Ame- 
rica continued  the  scene  of  it,  had  fulfilled 
the  ends  of  punishment  in  some  points,  fiuled 
in  others.  To  the  primary  object,  Uiat  of 
example^  it  was  roost  obviously  and  incurably 
incompetent.  Unequal  in  its  essence,  ren- 
dered stUl  more  unequal  by  its  accidental  con- 
comitants, it  was  to  one  man  as  bad  as  death, 
to  another  a  party  of  pleasure.  By  an  irregu- 
larly applied,  as  well  as  unexplicitly  declared 
distinction,  on  most  individuals  it  imposed 
the  additional  yoke  of  bondage;  others  it  left 
in  possession  of  independence.  To  any  one 
who  had  proposed  to  himself  a  spontaneous 
emigration  to  the  same  place,  it  presented  a 
license  for  practising  with  impunity  such  of- 
fences as  would  send  him  there.  So  fiir  was 
pure  incongruity.  With  reference  to  the  two 
other  objects,  reformation  and  incapacitation, 
it  proved  efficaaous  or  inefiicacious  according 
to  contingencies — contingencies  alt()gether 
out  of  the  thought  as  well  as  view  and  in- 
fluence, not  only  of  those  to  whom  it  was 
administered,  but  of  those  by  whom  it  was 
administered,  as  well  as  of  those  by  whom  it 
was  ordained.  In  some  instances  a  nuin  be- 
came in  a  greater  or  a  less  degree  reformed ; 
and  in  those  instances  the  mother  country 
commonly  saw  no  more  of  him :  in  others,  he 
remained  unreformed ;  and  in  those  she  was 
sure  to  receive  him  baclcf 

•  19  Geo.  III.  c.  74. 

•f-  Under  the  old  transportation  system,  all  this 
ineouality  was  the  result  of  the  course  taken  for 
ridding  the  country  of  these  its  obnoxious  in- 
mates. Powers  being  given  foi  the  purpose  by 
parliament,  they  were  made  over  by  ^vemment 
to  a  contractor,  who^  for  the  profit  to  be  made 
by  selling  their  services,  for  the  penal  term,  to  a 
master  in  America,  enga^d  to  convey  them  to 
the  destined  scene  of  banishment,  or  at  least  to 
convey  them  out  of  the  country  (the  mother 
country)  from  which  they  were  to  be  expelled. 


Reformation  is  a  very  com|dez  olqect: 
thought  and  contrivance  are  necessary  to  tlie 


Taking  the  punishment  thus  upon  the  face  of 
the  letter  of  ttie  Uw,  the  effect  of  it  would  be  in 
all  cases  alike — to  add  to  the  fiindamental  and 
introductory  part  of  it,  haniihmenty  the  ulterior 
and  perfectly  distinct  pnmshment  of  homdage — 
banishment  from  the  mother  country,  bondage 
to  be  endured  in  the  country  to  which  the  ooiu 
vict  was  to  be  expdled.  Sudi  being  m  all  cases 
the  effect  in  appearance,  such  also  would  it  in 
general  be  in  practice;  because,  in  general,  the 
poverty  of  the  oonrict  precluding  him  from  pur- 
chasing  any  indulgence,  the  price  paid  for  \m 
services  by  a  stranffer  in  America  was  the  only 
source  of  profit  to  tne  first  purchaser — I  mean, 
the  merchiant  who  in  Great  Britain  insured  the 
conveyance  of  the  convict  to  that  distant  qnaner 
of  the  globe.  But  a  very  moderate  sum  of  nto. 
ney  was  sufficient  to  enable  a  man  to  exempt 
himself  from  this  most  afflictive  part  of  the  pa- 
ntshment ;  for  wherever  it  happened  that  throoi^ 
the  medium  of  a  friend  or  otherwise  he  could  bid 
more  for  himself  than  would  be  bidden  for  him 
bv  a  stranger,  liberty  thereupon,  of  course,  took 
place  of  bwidage.  Poverty,  therefore,  rather  than 
the  crime  of  which  a  man  was  oonvioed,  was  the 
offence  of  which  the  bondage  was  the  panish- 
ment ;  and,  so  far  as  the  amount  of  the  depreda- 
tion is  to  be  taken  as  a  measure  of  the  magnitude 
of  the  crime,  the  greater  the  crime,  the  bmer  the 
chance  which  the  criminal  would  in  thb  way  give 
himself  for  escaping  the  severer  part  of  his  lot. 
The  profession  of  a  receiver  of  stolen  goods — a 
connexion  with  an  opulent  and  successful  sang 
— were  among  the  arcumstances  that  would  in 
general  secure  to  a  man  an  exemption  froon  this 
most  salutary  as  well  as  afflictive  part  of  the  penal 
discipline. 

Under  the  new  transportatioo  system — the  sys- 
tem of  transportation  to  the  land  m  general  bond- 
age— this  inequality  received  a  petty  effiectnal 
correction,  far  as  the  nature  of  toe  punishment 
was  from  being  im]m>ved,  and  the  condition  of 
the  convict  population  from  being  meliorated, 
upon  the  whole.  The  person  on  whom  the  lot  of 
the  convict,  in  this  respect,  was  made  to  depend, 
was  no  longer  in  any  instance  a  fnend  or  trustee 
converting  the  nominal  bondage  into  real  liberty : 
he  was  in  every  instance  one  and  the  same  per- 
son— the  general  agent  of  the  crown,  the  gover- 
nor of  the  colony,  who,  with  regal  powers,  dealt 
out  justice  or  mercy,  in  each  instance,  according 
to  the  jomt  measure  of  his  own  humanity  and 
his  own  wisdom.  Bondage  was  not  now  to  be 
bought  off  for  money ;  at  the  same  time,  it  was 
but  natural  that  in  the  caSe  of  an  inoividoal 
whose  education  and  mode  of  life  had  habitually 
exempted  him  fVom  ordinary  labour,  a  propor- 
tionate degree  of  indulgence  should  be  mani- 
fested, in  respect  of  the  quality  or  quantity  of  hit 
task.  So  far,  so  food.  On  the  other  hand,  the 
instances  to  whi(%  this  improvement  extended 
were  but  few  and  accidental;  while,  in  nointof 
industry,  sobriety,  and  other  features  of  moral 
amelioration,  the  condition  of  the  many  was,  by 
the  causes  already  stated,  rendered  worse,  not 
better,  by  the  change.  Under  the  old  transporta- 
tion system,  the  person  on  whom  the  condition  of 
the  convict  depended — a  master  employing  him 
for  his  own  (the  master*s)  benefit — would  stand 
engaged,  by  the  tie  of  personal  interest,  to  ex- 
tract firom  Dim  as  mucn  labour  as  could  be  ex- 
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piinuit  of  it.  Local  exthuion  is  a  very  nmple 
object :  it  may  be  aimed  at  almost  without 

tracted to  watch  over  his  oondact,  in  that  and 

every  other  respect,  with  the  most  uninterrapted 
vigilsnoe, — and,  upon  the  whole,  in  respect  of 
qmdity  ss  wdU  as  quantity  of  work,  to  give  the 
utmost  value  to  his  service.  Under  this  new 
transportatioa  system,  the  management  being 
mere  trust  mansgement—managemect  under  the 
general  orders  ofthe  governor,  conducted  for  the 
benefit  of  the  public  purse — management,  there- 
fore, without  mterest,  at  least  without  pecuniary 
interest,  as  well  as  without  any  other  than  a  very 
loose  inspection — the  effect  of  it  was  in  this  re- 
spect such  as  from  the  nature  of  man  might  be 
expected.  By  the  late  chief  magistrate  of  the 
colony,  the  average  amount  of  a  day*s  labour  was 
estimated  (as  wiUbe  seen  further  on)  at  not  more 
than  a  third  of  what  would  have  been  rendered 
by  a  free  labourer  working  on  the  ordinary  terms.* 
True  it  is,  that  a  considerable  part  of  the  convict 
population  has  all  along  been  oistributed  among 
the  officers,  to  be  employed  by  them  for  their  own 
benefit;  in  which  case  it  can  scarce  be  doubted, 
but  that  in  all  pcnots,  and  especially  in  that  of 
industry,  more  attentioD  was  paid  to  the  conduct 
of  the  convicts  thus  disposed  of,  than  was  or 
could  be  |Hud  to  such  of  them  as  were  retained, 
on  the  footing  above  exhibited,  in  the  public  ser* 
vice.  Still,  however,  in  this  case,  the  closeness 
<if  inspection  would  on  many  accounts  foil  short 
of  that  which  under  the  old  transportation  sys- 
tem (the  system  of  transportation  to  America) 
would  have  been  generaUy  Rent  up.  In  America, 
the  masters  becoming  such  by  purchase  would 
without  exception  be  persons  ahready  enga^ 
in  habits  of  vigilance  and  industry.  In  a  society 
compoeed  of  military  men,  a  character  of  this 
sort  could  not  reasonably  be  expected  to  be  found 
equally  prevalent.  In  America,  the  master*s  own 
choice  had  in  every  instance  fixed  him,  and  for 
Ufo,  in  that  empfeyment  for  the  purpose  of  which 
he  took  upon  himself  to  purchase  the  interest  in 
miestioD  in  the  convict's  services.  In  New  South 
Wales,  the  profession  of  the  species  of  master  in 
question  is  of  the  number  of  those  which  are  em- 
braced more  frequently  through  disinclination 
than  through  any  predilection  for  money-getting 
industry — thoughts  and  wishes  pointing  nome- 
wards  the  whole  time— and  the  continuance  of 
the  situation,  by  whidi  the  demand  for  such  com- 
pulsive  service  is  afforded,  short-lived  and  pre- 
carious. Serrice  that  was  to  be  had  for  nothing 
would  not  naturally  (it  is  true)  in  that  situation, 
any  more  than  in  any  other,  be  refused :  but,  on 
the  other  hand,  neitner  does  it  seem  reasonable 
to  suppose,  that  in  such  drcumstances  anv  such 
advantage  would,  upon  an  average,  be  derived 
from  it,  as  in  America,  under  the  old  transporta- 
tion system,  would  have  been  generally  extracted 
by  a  purchasing  master  ftom  the  services  of  his 
porchissed  bonuman. 

The  emancipated  convicts,  under  the  name  of 
settiertm  constituted  indeed  another  class  of  mas- 
tcrs,  who,  under  the  authority  of  the  governor, 
cither  on  the  same  gratuitous  terms  as  in  the 
case  of  the  officers,  or  for  wages  on  the  footing 
of  a  free  contract,  shared  in  a  considerable  nro- 

rion  whatever  benefit  was  to  be  reaped  from 
labour  of  their  fellow-convicts  durmg  their 
respective  penal  terms  in  some  instances,  as  well 

•  IL  CoUins,  p.  40. 


thought.   In  the  one  case,  if  any  thing  be  ef- 
fected, it  must  be  by  mind  operating  on  mind ; 


as  in  other  instances  after  the  expiration  of  those 
terms.  But  in  the  way  of  moral  improvement, 
as  weU  as  steady  industry,  still  less  benefit  (it  is 
evident)  was  to  be  expected  from  this  source  than 
from  the  other.  Aoooodingly.attheHawkesbury 
settlement  (in  a  passage  which  your  Lordahip  has 
already  seen,  p.  467,  anno  1796,  suted  by  the  late 
chief  magistrate  as  the  only  one  of  all  tne  settle- 
ments '^  where  any  prospecu  of  agricultural  ad. 
vantage  were  to  be  found,**)  it  is  moreover  stated 
(in  another  passage  which  your  Lord^iip  has 
also  seen,  p.  483,)  that  ^^  the  settlers  were  found 
ofrener  empbyed  in  carousing  in  the  fronts  of 
their  houses^  than  in  labouring  themselves,  or 
superintending  the  labour  of  their  servants  on 
their  grounds?* 

Thus  much  as  to  the  degree  of  pecuniary  in* 
terest  on  the  part  of  the  master,  and  the  quan- 
tity and  quality  of  the  effect  it  may  be  expected 
to  nave  on  the  pecuniary  value  of  the  labour  of 
the  convict  servant.  But  (setting  aside  rare  and 
extreme  cases,  such  ss  that  of  labour  extorted  in 
such  excess  as  to  shorten  the  thread  of  life)  the 
moral  interest  ofthe  convict  bondsman,  and  the 
pecuniary  interest  of  the  purchasing  master,  will 
iwe  may  venture  to  say)  be  found  pretty  euctly 
to  coincide ;  since  the  more  steadily  a  man's  time 
and  thoughts  are  occupied  in  profiuble  labour, 
even  though  the  profit  be  not  his  own,  the  more 
effectually  they  will  all  along  be  diverted  from  all 
unlawful  objects.  The  general  consequence  is, 
that  while  the  fortune  of  the  master  is  receiving 
improvement  from  the  labour  of  the  once  crimi- 
nal workman^  the  moral  habits  of  Uie  workman 
himself  will  m  the  same  proportion  be  receiving 
improvement  f^om  the  same  cause. 

Two  circumstances  —  two  disastrous  circum- 
stances —  have  in  a  gr«iter  or  less  degree  been 
common  to  transportation. punishment,  under 
both  its  forms:  in  point  of  comfort,  the  oonditioD 
of  each  convict  under  and  during  the  punish- 
ment has  been  matter  of  pure  contingency ;  while, 
in  point  of  morality,  his  reformation,  depending 
upon  the  same  unrorseeable  events,  hss  been  Im 
alike  to  be  the  sport  of  fortune.  In  both  respects, 
happiness  and  morality,  his  condition  has  beoi 
thrown  altogether  out  of  the  view  of  every  eye 
in  the  country,  under  the  laws  of  which^  the  dis- 
cipline such  as  it  was,  had  been  administered — 
or  the  legislature  by  which  the  species  of  punish- 
ment had  been  selected  and  allotted  to  the  spe- 
des  of  offence — of  the  judges  and  the  executive 

government  by  whose  authority  the  individual 
ad  been  consigned  to  that  species  of  punish- 
ment— of  that  public  which  has  so  important  an 
interest  in  the  efficacy  of  every  punishment,  as 
well  in  the  way  of  rmrmation  as  in  the  way  of 
example,  not  to  mention  the  interest  which,  on 
the  score  of  humanity,  every  community  has  in 
the  well-being  of  the  meanest  of  iu  members. 
Under  the  tiansportation  system  —  under  that 
system  in  both  its  forms  — the  state  of  the  con- 
vict, in  relation  to  all  these  esnentisl  points,  was 
and  is,  under  the  former  by  dispertUmy  under 
the  latter  by  distance^  thrown  as  it  were  pur. 
posdy  into  the  shade.    Under  the  panopucon 

Sstem,  and  that  alone,  light— the  clearest  and 
e  most  uninterrupted  light — takes  place  of  all 
such  darkness.  (Jonsidered  with  a  view  to  moral 
health,  as  well  as  to  physical  comfort,  a  Panop- 
ttcoQ  s  a  vast  hospital ;  but  an  hospital  of  that 
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PANOPTICON  vertus  NEW  SOUTH  WALES. 


although  operations  purely  physical  may  (as 
I  have  had  already  occasion  to  observe)  oe 
among  the  means  employed,  and  with  assured 
efficacy,  in  that  view.  In  the  other  case,  body 
operating  upon  body  is  sufficient  to  the  task. 
This  observation  may  serve  to  explain  the 
ground  of  whatever  little  portion  of  thought 
can  possibly  have  been  concerned,  in  the 
choice  made  of  New  South  Wales.  In  a  plan 
in  other  respects  proper  and  adequate,  sim- 
plidty  is  unquestionably  a  recommendation 
of  no  mean  importance.  But  it  will  neither 
stand  in  lieu  of  ^cacy,  nor  atone  for  injus- 
tice. 

When,  for  persons  of  the  description  in 
question,  the  obtainment  of  the  accustomed 
situations  in  America  was  found  to  be,  or 
supposed  to  be,  or  said  to  be,  no  longer  prac- 
ticable, another  spot  came  to  be  looked  out 
for,  and  the  spot  chosen  was  this  new  dis< 
covered  and  pre-eminently  distant  region, 
that  had  been  christened,  or  new  christened, 
New  South  Wales. 

The  word  distant,  were  it  not  for  the  ap- 
pearance of  affectation,  should  have  stood  in 
capitals.  In  it  will  be  found  not  only  the 
grand  recommendation  of  the  plan,  but  the 
only  assignable  or  so  much  as  imaginable 
property,  which,  though  it  were  but  for  a  mo- 
ment, can  have  presented  itself  in  that  light. 
Of  the  several  efficient  causes  of  probable 
reformation  to  be  looked  out  for  in  a  colony, 
as  having  actually  been  afforded  by  the  old 
colonies  as  above,  not  a  single  one  could  have 
been  found  existing  anywhere  in  this  new- 
found land.  Existing  demand  for  bondsmen — 
for  bondsmen  to  be  employed  in  separate  £^ 
milies  —  in  a  ready-formed  community  com- 
posed of  men  of  thrift — with  an  opportunity 
of  settling  in  a  society  of  the  same  complexion 
on  the  return  of  independence — conveyance 
thither  at  an  inconsiderable  expense,  or  with- 
out any  expense;  —  all  these  requidtes  were 
altogether  wanting,  together  with  all  others 


improved  and  hitherto  unexampled  description, 
in  which,  without  prejudice  to  the  management, 
and  thereby  to  the  efficacy  of  the  regimen,  the 
condition  of  the  patient  is  at  all  times  open  to  all 
eyes.  In  this  home  scene,  neglect  is  as  impos- 
stble,  as  any  sufficient  attention  is  in  the  distant 
one. 

Amonj^  savages,  when  to  a  certain  degree  a 
man  is  sick  in  body,  he  is  cast  forth,  and  thought 
no  more  o£  In  a  nation  civilized  in  other  re- 
spects, the  same  barbarity  is  still  shown  to  this 
at  least  equally  curable  class  of  patients,  in  whose 
case  the  seat  of  disorder  is  in  the  mind.  Not 
indeed  to  every  division  in  this  cUss.  For 
patients  labounng  under  insanity,  known  and 
characterized  by  that  name,  no  man  has  yet 
prescribed  a  voyage  to  New  South  Wales.  The 
inefficacyof  such  a  prescription,  however,  could 
not  be  more  complete  in  the  case  of  that  descrip- 
tion of  patients,  than  it  has  hitherto  been^  and 
from  the  nature  of  the  case  ever  must  be,  m  the 
instance  of  the  other  descripttoo  to  whii^  it  con- 
tiaues  to  be  applied. 


that  can  be  imag^ed.*  Distance  —  the  in- 
disputable attribute  of  this  fiivoorite  spot  — 
distance,  the  supposed  mother  ofsecurttjf,  was 
the  virtue  which  it  is  evident  was  regarded 
as  making  up  for  the  absence  of  every  other. 
Of  this  attribute  it  was  seen  to  be  possessed 
in  a  degree  altogether  beyond  dispute.  The 
moon  viras  then,  as  it  continues  to  be,  inac- 
cessible :  upon  earth  there  was  no  aocessiUe 
spot  more  distant  than  New  South  Wales. 
The  security  that  had  been  afforded  by  Ame- 
rica in  this  respect,  the  security  against  the 
return  of  the  expdled  emigrants,  had  been 
but  an  incomplete  one:  why?  because  the 
distance  was  comparatively  so  small ;  means 
of  communication  accordingly  so  abundant. 
The  security,  promised  in  ^t  same  way  by 
New  South  Wales,  was  the  best  poasible: 
^y?  because  the  distance  was  the  greatest 
possible ;  means  of  communication  already  es- 
tablished, none ;  and  such  as  for  this  purpose 
would  be  to  be  established,  would  be  to  be  es- 
tablished by  government  itself:  consequently 
(it  was  taken  for  granted)  would  be  altogether 
at  the  command  of  government.  From  sudi 
premises,  the  conclusion,  true  or  &lse,  was 
obvious  enough:  Let  a  man  once  get  there,  we 
shall  never  be  troubled  with  him  any  more. 

Setting  aside  law  and  justice,  the  expedient 
was  at  any  rate  a  plausible  one :  and  except 
the  revolutionary  noyades  and  fusillades,  the 
Calcutta  black-hole,  and  a  few  other  such 
foreign  devices,  a  remedy  against  living  nui- 
sances could  hardly  be  more  promising  or 
more  simple.  But  suppose  for  a  moment  any 
such  considerations  as  those  of  law  said  jus- 
tice to  be  entitled  to  a  place  in  the  acooimt, 
surely  never  did  this  country  witness  an  ex- 
ercise of  power  more  flagrantly  reprehensible, 
more  completely  indefensible. 

In  the  design  of  it,  if  this  were  really  the 
design  of  it,  it  amounted  to  neither  more  nor 
less  than  the  converting  at  one  stroke  all  in- 
ferior degrees  of  the  species  of  punishment  in 
question,  into  the  highest — all  finite  lengths 
into  one  infinite  length.  In  its  conceprion, 
the  operation  is  simple  enough  :  banishment 
for  life  —  for  so  many  years  as  a  nuui  shall 
live  — is  as  easy  to  conceive  as  banishment 
for  any  other  number  of  years,  fixed  or  limited; 
more  so  than  banishment  in  different  lengths, 
for  different  numbers  of  years.  But  the  ef- 
fects of  it  upon  the  legal  system,  which  it 
Mras  thus  sporting  with,  would  take  a  volume 
to  delineate.  All  the  distinctions  whidi,  un- 
der this  head,  the  statute-book  affords  in  sudi 
numbers,  between  punishment  and  pnnish- 

*  I  mean  of  course  with  reference  to  the  only 
declared  objects  of  the  measure:  for  as  to  mere 
existence,  requisites  with  relation  to  that  object— 
such  as  climate  affording  sufficient  warmth^  and 
earth  affi>rding  the  usual  choice  of  soil — these, 
however  matnial  in  other  points  of  view,  were 
mere  blanks  with  reference  to  the  ol^jects  pro- 
fessed on  this  occasion  to  bo  aimed  at. 
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ment — «c|justed  with  so  mudi  care  to  so 
many  corresponding  distinctions,  real  or  sup- 
posed, between  ^ilt  and  guOt — all  this  ela- 
borate pile  of  distinctions,  whidi  for  near  a 
century  and  a  half  the  legislature  had  been 
employing  itself  in  building  up,  was  upon 
this  plan  to  be  undermined  and  IcTelled  at 
one  blast. 

In  the  whole  body  of  the  law,  if  effects 
are  regarded,  and  not  mere  wordSf  where 
shall  we  find  a  feature  that  bears  any  the 
least  resemblance  to  this  case  ?  I  protest  I 
know  not.  A  punishroent  has  been  precisely 
fixed  by  law — fixed  not  in  species  only,  but  in 
degree :  fixed  thus  by  each  particular  law  upon 
the  species  of  delinquency,  it  has  been  fixed  af- 
terwards upon  each  individual  delinquent  by 
a  sentence  grounded  upon  that  law.  The  fix- 
ation thus  performed,  there  comes  upon  the 
back  of  it  another  punishment — a  punishment 
of  prodigiously  greater  magnitude — a  pnnish- 
ment  added  by  one  knows  not  who,  added  by 
an  invi^le  liand,  added  by  the  hand  of  power 
(for  in  default  of  literal  designation  we  must 
resort  perforce  to  figurative)  —  added  by  the 
hand  of  power,  without  a  hearing,  and  to  all 
appearance  without  thought.  In  truth,  so  ob- 
lique was  the  course  by  which  the  object  was 
pursued,  that  no  adequate  idea  of  it  can  pos- 
sibly be  conveyed  by  any  concise  form  of 
words:  a  description  of  it  will  be  attempted 
a  little  further  on. 

For  a  measure  of  this  stamp,  in  what  quar- 
ter of  the  English  law  can  a  precedent  be 
looked  fi)r  with  any  prospect  of  success? 
One  case  there  is,  in  which  after  a  verdict 
of  conviction  and  damages  found  by  a  jury, 
the  court,  if  they  they  think  fit,  have  it  in 
their  power  to  increase  the  damages.  It  is 
the  case  of  mayhem:  I  mention  it  as  the 
nearest  case,  though  at  so  wide  a  distance. 
Even  in  that  case,  not  an  atom  of  suffering  is 
imposed  upon  the  injurer,  that  is  not  in  the 
shape  of  compensation  converted  into  enjoy- 
ment for  the  benefit  of  the  party  injured.  But 
sostivige  is  the  institution  to  an  English  eye, 
so  incongruous  to  the  spirit  and  general  tenor 
of  English  law,  that  this  singular  instance 
of  an  apparent  extension  of  punishment  or 
something  like  punishment,  after  sentence  or 
what  b  equivalent  to  sentence,  would  scarcely 
have  been  thought  of  but  for  its  singularity, 
having  scarcely  ever,  within  my  memory, 
been  brought  to  view  by  practice. 

For  a  lot  of  punishment  to  be  cu/  down,  cut 
down  by  royal  prerogative,  from  the  length 
marked  out  by  law,  to  a  length  short  of  that 
which  has  been  marked  out  by  law,  is  a  case 
common  enough — a  case  within  every  day's 
observation — ^a  case  but  too  common,  were 
it  not  that  in  this  quarter  of  the  law,  unhap- 
pily lo  loose  and  incongruous  is  the  texture 
of  it,  as  to  render  it  matter  of  praise,  perhaps 
even  of  merit,  on  the  part  of  one  of  the  three 


estates  of  the  legislature,  to  make  changes, 
even  regular  and  habitual  changes,  in  the  work 
executed  at  former  periods  by  the  whole.  Be 
this  as  it  may,  the  case  of  rigour  short  of  the 
law  is  in  every  day's  experience.  But  of  ri- 
gour beyond  the  law,  this  surely  may  be  set 
down  for  the  first  (as  I  dare  hope  it  will 
prove  the  hist)  example.  When  the  work  of 
mercy  and  lenity  is  performed  as  above  by 
the  Idng's  prerogative,  it  is  performed  in  re- 
tail— performed  by  a  separate  decision  pro- 
nounced in  each  individual  case.  Where,  by 
an  abuse  of  the  same  sacred  instrument  (an 
abuse,  the  nature  and  progress  of  which  may 
perhaps  receive  a  more  particular  explana- 
tion in  another  place,)  the  work  of  rigour  has 
been  performed  as  here,  it  has  been  performed 
by  wholesale ;  in  a  word,  in  the  same  sum- 
mary and  compendious  style  as  that  of  the 
noyades  andfitsillades  above  mentioned. 

In  speaking  of  a  rigour  beyond  the  law,  I 
must  take  the  liberty  of  vrarning  your  Lord- 
ship against  a  wrong  reading,  which  other- 
wise might  have  been  suggested  by  preceding 
recollections.  Rigour  is  the  word  here,  not 
vigour :  —  not  to  vigour  —  not  to  an3rthiiig 
like  what  is  commonly  understood  by  force 
— but  rather  to  fraud — to  the  very  opposite 
of  open  and  manly  force — belongs  the  credit 
of  whatever  is  done  in  the  way  of  rigour  in 
the  present  instance. 

**  Oh  but,"  I  have  heard  it  said,  "  what- 
ever may  here  be  done,  the  law  remains  un- 
changed; rights  remain  untouched;  rights  re- 
main inviolate.  Now,  as  before,  so  long  only 
as  a  man's  term  of  transportation  continues, 
does  his  return  to  Britain  stand  prohibited : 
now,  as  before,  the  term  ended,  the  prohi- 
bition is  at  an  end.  Let  him  come  back  then, 
if  he  choose  it ;  nor,  if  he  is  able,  is  there  any 
law  to  hinder  him :  no  more  law  to  hinder 
him,  than  if,  in  execution  of  his  sentence,  he 
had  been  conveyed  to  America,  as  in  former 
times." 

I  answer,  so  far  as  actual  prohibition  is 
concerned,  legality  out  of  the  question,  the 
fiict  is  not  precisely  so ;  but  of  this  after- 
wards. Supposing  it  were  so,  the  plea  might 
indeed  serve,  if  words  alone  were  of  any  im- 
portance—  if  effects,  and  such  in  particu- 
lar as  consist  in  human  suffering,  were  not 
worth  notice.  When  laws  are  issued,  to  what 
end  are  they  issued,  but  to  that  of  producing 
certain  effects  ?  When  a  law  is  issued,  pro- 
hibiting a  man  from  coming  into  a  certain 
place,  to  what  end  is  it  issued  but  to  that  of 
preventing  him  from  being  there  ? 

In  both  cases — ^in  the  supposed  case  of  pro- 
hilHtive  law,  and  in  the  actually  exemplified 
case  of  a  system  of  coercion  applied  some 
how  or  other  without  the  intervention  of  a 
prohibitive  law  —  the  ol^ect  aimed  at  is  the 
same.  In  both  cases,  it  is  prevention — pre- 
vention  of  the  return  of  the  individual  or  in- 
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dividualf  on  whom  sentence  of  bamshment 
has  been  pronounced.  In  both  cases,  it  is  by 
the  opposing  of  obatacUa  to  the  deprecated 
event,  that  the  prevention  of  it  is  aimed  at. 
.Thus  &r  the  two  cases  run  together :  where 
then  lies  the  difference?  In  the  supposed 
case,  the  obstacles  employed  are  of  that  sort 
whidi,  in  the  very  nature  of  the  case,  are  at 
all  times  liable  to  be  surmounted,  and  in  ex- 
perience are  in  fact  but  too  frequently  sur- 
mounted :  mere  threats,  mere  words,  by  means 
of  which  an  influence  is  endeavoured  to  be 
exerdsed  over  the  will.  In  the  really  existing 
case,  the  obstacles  employed,  supposing  them 
actually  applied,  are,  in  the  very  nature  of 
them,  insurmountable :  absence  of  the  neces- 
sary means  and  instruments  of  self-convey- 
ance. In  the  one  case,  it  is  the  will  only  that 
is  practised  upon  :  in  the  other  case,  the  very 
power  is  taken  away,  or  endeavoured  at  least 
to  be  taken  away.  In  short,  for  what  reason 
is  it  that  physiod  obstacles  have  thus  been 
preferred  to  moral  ones  ?  why  ?  but  because 
those  physical  means  were  regarded  as  more 
sure.  In  both  cases,  so  &r  as  obstacles  of 
any  kind  are  opposed  to  the  exercise  of  the 
obnoxious  act,  the  right  of  doing  it  b  in- 
fringed to  every  substantial  purpose.  In  the 
case,  where  the  obstacle  is  most  powerful, 
.80  fiir  is  the  right  from  not  being  infiinged, 
that  it  is  in  this  case  surely  that  the  infringe- 
-ment  is  most  complete. 

Suppose  it  a  case  between  individual  and 
individual.  Let  us  borrow  UgoUno  for  a  mo- 
ment from  Dante  and  Sir  Joshua.  A  strong 
man  has  thrown  a  weak  man  into  a  dungeon, 
turned  the  key  upon  him,  and  left  him  there 
to  starve :  not  a  syllable  to  forbid  his  eating, 
not  a  syllable  to  forbid  his  coming  out.  The 
wretch  lives  for  a  week  or  so,  and  then  ex- 
pires. Physical  obstacles,  which  rendered 
it  impossible  for  him  to  escape  and  live,  are 
employed  in  preference  to  ineffective  threats. 
What  follows  ? — that  while  he  lives,  it  is  not 
&Ise  imprisonment  ?  that  when  he  dies,  it  is 
not  murder?  No;  but  that  the  imprisonment 
is  so  much  the  more  rigorous,  the  murder  so 
much  the  more  barbarous. 

In  this  feigned  case,  it  vhm  by  the  strong 
man  that  the  weak  man  was  forced  into  the 
cave  of  death.  In  the  real  case,  it  is  by  au- 
thority of  the  law,  that  men  by  hundreds  and 
thousands  have  been  forced  into  New  South 
Wales.  If  in  this  but  too  real  case,  staying 
there  for  life,  because  return  has,  with  this 
express  view,  been  rendered  impracticable — 
if,  while  thus  kept  there  for  life,  their  stay 
there  is  not  to  be  imputed  to  those  who,  in 
that  view,  sent  them  thither — then,  neither 
in  the  feigned  case,  is  the  death  of  the  pri- 
soner to  be  imputed  to  the  man,  whom  no 
one  I  suppose  that  thinks  of  the  case,  wiU 
scruple  to  call  his  murderer. 

The  mode  of  proceeding  diosen  in  the 


view  of  securing  the  proposed  effect,  was  of 
a  piece  with  the  effisct  itself.  Had  an  act  of 
parliament  been  passed,  abrogating  pro  UaUv 
in  the  lump  the  whole  system  of  the  traos- 
portation  laws,  and  declaring  that,  in  future, 
m  whatsoever  case  transportation  should  be 
provided,  nonunally  for  this  or  that  term  of 
years,  in  effect  the  banishment  should  be  for 
life,  the  measure  would  have  been  a  8e?ere 
one :  it  would  have  worn  the  appearance  of 
an  inordinately  severe,  and  not  very  well  coa- 
sidered  one ;  but  still,  in  respect  of  the  course 
pursued  for  the  accomplishment  of  it,  it  would 
have  been  an  unexceptionable  one.  For  in 
this  case,  being  to  be  established  by  the  di- 
rect authority  of  the  legislature,  and  in  the 
express  words  of  the  legislature,  it  could  not 
but  have  been  submitted  to  the  legislature, 
submitted  in  its  own  genuine  shape  and  co- 
lour, and,  in  that  shape  and  colour,  passed 
through  all  stages  and  all  forms. 

Unexceptionable  in  the  mode,  unexcep- 
tionable in  point  oiform,  the  measure  would 
not  have  been  the  less  exceptionable  in  point 
ofejffectmd  mbttance.  So  palpably  excep- 
tionable) that  I  almost  foncy  your  Lordship 
rejecting  it  as  incredible,  and  saying  to  me, 
**  Why  encumber  the  argument  thus  with  im- 
probabilities ?  why  perplex  it  with  extreme 


My  Lord,  if  this  be  not  precisely  what  was 
done,  at  any  rate,  this  and  more,  and  worse 
(your  Lordship  has  seen  already,)  was  ac- 
tually done:  done — or  at  least,  so  for  as  this 
was  the  real  design  and  object  of  the  set- 
tlement, endeavoured  to  be  done.  To  give 
a  particular  and  precise  delineaticm  of  the 
course  that  was  taken  for  doing  what  was 
done,  would  be  a  digression  here,  and  must 
be  referred  to  another  place.  To  speak  in 
generals — what  was  done  in  this  behalf,  was 
done  by  administration,  by  a  sort  of  sitrpriMe^ 
not  to  say  fraud,  upon  the  legialatare.  By 
an  act  of  1779,  the  same  by  whidi  parliament 
supposed  itself  to  have  e^ablished  the  peni- 
tentiary system — by  this  act,  in  a  hasty  clause 
suggested  by  the  exigency  of  the  moaient,  the 
system  then  regarded  as  the  preferable  one 
not  being  capable  of  taking  effect  for  soeie 
time,  power  was  given  to  change  the  locus  md 
quern  m  transportation,  from  the  quondam 
colonies  in  America,  to  any  other  place  '*  be- 
yond the  seas  ;"*  less  ktitude  not  appearing 
sufficient  to  insure  to  the  transportation  sys- 
tem even  that  temporary  continuance  which 
was  all  that  was  then  intended  for  it.  The 
evident  object  of  that  act  was,  to  continue 
that  mode  of  punishment  upon  a  footing  as 
near  as  possible  to  that  on  which  it  had  stood 
ever  since  it  was  first  instituted.  Observing 
the  latitude  given  for  this  purpose  in  the  act» 
the  founders  of  New  South  Wales  laid  hold 
of  it,  and  upon  the  strength  of  it  changed 

•  19  Gea  IIL  c.  74,  §  I. 
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ike  retl  nature  of  ibe  punishment,  and  placed 
it  upon  a  footing  as  different  from  any  foot- 
ing on  which  it  had  ever  stood  before — as 
different  from  any  that  had  been  in  contem- 
pUtion  of  parliament, — in  all  essential  parti- 
culars as  widely  different  (your  Lordship  has 
seen)  as  possible.  Of  a  measure,  thus  legal 
in  form,  thus  illegal  in  spirit  and  in  substance, 
one  knows  not  well  wliat  account  to  give.  It 
it  and  is  not  the  act  of  the  legislature.  The 
power  of  parliament  was  applied  to  it :  the  will 
of  parliament  was  not  applied  to  it.  Neither 
the  will  nor  understanding  of  parliament  had 
bad  any  cognizance  of  what  was  done.  Par- 
liament was  dealt  with  by  administration,  as 
a  man  would  be  dealt  with  by  an  attorney, 
who  should  give  him  a  lease  for  life  to  sign 
and  seal,  telling  him  it  was  a  lease  for  years. 

True  it  is,  that  after  the  choice  was  made, 
and  New  South  Wales  was  fixed  upon — true 
it  is  that  then,  under  colour  of  a  clause  in  a 
later  act,*  but  to  the  same  effect,  a  fresh  act 
was  obtained  from  parliament,  f  an  act  of 
which  the  object,  anid  even  the  sole  object, 
was  the  foundation  of  this  new  colony.  By 
/bundatioH,  I  mean  the  doing  all  that  was 
tliought  fit  to  be  proposed  to  be  done  by  par- 
liament for  that  purpose,  viz.  the  creation  of 
powers  for  the  organization  of  one  judicial 
comrt :  on  the  subject  of  legiihuive  power,  an 
inviolable  silence  being  preserved,  for  reasons 
which  I  may  have  occasion  to  speak  of  in 
another  place.  But  this  fresh  act,  in  which 
not  a  syllaUe  was  said  of  any  of  the  existing 
transportation  acts,  nor  of  the  virtual  exten- 
non  which  the  several  transportation  terms 
respectiyely  created  by  them  were  destined 
to  receive — ^this  fresh  act  was  but  the  produce 
of  a  fivsh  fraud  oi  the  same  kind,  coming 
upon  the  back  of  the  former  fraud,  and  com- 
nitted  in  support  of  it.  From  the  very  tenor 
of  the  act,  as  well  as  from  a  variety  of  colla- 
teral circumstances  relative  to  it,  your  Lord- 
ahip  win  (I  dare  venture  to  say)  see  the 
allegation  put  out  of  doubt :  the  inquiry,  I 
am  mdined  to  think,  will  not  be  altogether 
an  uninteresting  one ;  but,  as  already  inti- 
mated, it  must  wait  for  another  place.  What 
I  acknowledge  accordingly  is,  that  the  choice 
made  of  that  situation  has  the  authority  of 
parliament  for  its  sanction,  and  in  so  doing 
I  acknowledge  it  to  be  leaal.  But  what  I 
assert  and  undertake  to  show  is,  that  the 
mind  of  the  l^slature  has  never  gone  with 
it :  and  thence  it  is  that,  in  speaking  of  it,  I 
may  here  and  there  have  suffered  my  pen  to 
run  on  with  a  degree  of  freedom,  such  as, 
had  I  considered  it  as  substantially  the  act 
of  the  legislature,  my  respect  for  so  sacred 
an  authority  might  scarce  have  permitted 
me  to  assume. 

Thus  it  is,  that  for  authorizing  in  express 


•  34  0eo.III.c.M,§l. 
t37  0eo.III.c2.     : 


terms  tlfie  conversion  of  all  finite  lengths  of 
transportation -banishment  into  infinite,  no 
act  of  parliament  was  in  fiict  passed  or  in<- 
tended  to  be  passed:  but  what  was  intended, 
and  in  part  accomplished,  and  this  under 
colour  of  an  act  of  parliament  (viz.  the  act 
just  mentioned)  vras,  that  the  fate  of  the 
wretches  in  question  should  be  exactly  the 
same  as  if  an  act  of  parliament  to  that  effect 
had  really  been  passed.  Judges  were  accord- 
ingly to  continue,  and  have  continued  with 
the  accustomed  gravity,  sentencing  men  to 
transportation  for  fourteen  years,  or  for  seven 
years,  or  for  any  number  of  years  not  greater 
than  seven,  or  for  any  number  of  years  be- 
tween seven  and  fourteen  (for  thus  stands 
the  law  in  some  cases,)  understanding  or  not 
understanding,  that  under  a  sentence  of  trans- 
portation for  seven  years,  the  convict  was  to 
continue  in  a  state  of  banishment  from  his 
native  country — in  a  state  of  confinement 
within  the  limits  of  that  unknown  country— 
for  the  remainder  of  his  life.  Parliaments 
were  to  go  on  in  the  same  strain,  establishing 
the  saoie  distinction  in  words,  and  with  the 
same  determination  on  the  part  of  the  ser- 
vants of  the  crown,  not  to  suffer  any  of  those 
distinctions  to  be  carried  into  effect.  In  the 
case  intended  to  be  realized,  and  in  the  case 
above  supposed,  but  rejected  as  too  bad  to 
be  supposed,  the  indiscriminating  rigour,  the 
groundless  oppression,  are  >ust  the  same: 
the  difference  is,  and  the  only  difference,  that 
in  the  imaginary  case,  the  rigour,  the  oppres- 
sion, stands  clear  of  fraud — in  the  actual 
case  it  b  defiled  by  fraud,  bv  fraud  aggra- 
vated by  a  solemn  mockery  of  the  forms  of 
justice :  a  fraud  organized  by  the  servants  of 
the  crown,  and  forced  upon  the  judges,  who 
have  it  not  in  their  power  to  refuse  the  part 
they  act  in  it. 

Nor  yet  was  it  by  a  mere  fraud — the  fraud 
of  conveying  a  roan,  under  colour  of  an  act 
which  meant  no  sudi  thing,  to  a  place  from 
which  no  prohibition  (it  was  hoped)  would 
be  necessary  to  prevent  his  return :  it  wa6 
not  in  this  simple  way  alone  that  measures 
were  taken  for  liiat  purpose.  Positive  orders 
your  Lordship  will  see  issued,  addressed  to 
men  whose  punishment  was  expired,  prohi- 
biting them  fit>m  leaving  the  colony  in  ex- 
press terms — orders  issued  in  full  and  direct 
contempt  of  the  several  laws  of  partiament 
on  which  the  punishment  had  been  grounded. 
But  of  this  in  another  place. 

Nor  is  this  all — for  in  this  cluster  of  abuses 
was  involved,  at  the  outset  of  the  business, 
the  monstrous,  and  in  this  country  almost 
unexampled  iniquity  of  an  ex  post  facto  law: 
nor  yet  a  mere  particular  ex  post  facto  law, 
such  as  that  which,  under  the  name  of  privi- 
legium,  has  been  consigned  by  Cicero  to  in- 
fiimy,  but  a  general  ex  pott  facto  law :  a  law 
of  this  most  odious  cast,  established  upon  a 
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wide  extendug  scale.  At  the  outeet,  con- 
victs were  ftnmd  by  hundreds,  lying  under 
eentence  of  transportation,  for  terms  of  dif- 
ferent limited  lengths,  from  seven  years  or 
under,  to  fourteen  years.  In  all  these  in- 
stances, to  a  punishment  appointed  according 
to  law  and  by  a  legal  sentence,  was  super* 
added,  or  at  least  endeavoured  and  thought 
to  be  superadded,  a  punishment  of  much 
greater  magnitude,  inflicted,  or  at  least  meant 
to  be  inflicted,  silently  and  without  sentence : 
a  punishment  for  the  remainder  of  life,  super- 
added to  a  punishment  for  years. 

If  among  the  group  of  convicts  whose  sen- 
tence has  consigned  them  to  a  hulk,  so  much 
as  a  single  individual  were  to  be  confined  by 
the  hulk-keeper  with  or  without  an  authority 
from  a  secretary  of  state,  that  secretary  of 
state  acting  therein  with  or  without  an  au- 
thority from  the  council  board — if  in  this 
way  a  portion  of  punishment,  though  but  for 
a  month,  were  to  be  added  to  the  length  of 
punishment  appointed  by  the  law,  what  a 
sensation !  what  an  outcry  I  Nor  yet  surely 
without  cause.  Here  —  not  in  one  instance 
only,  but  in  hundreds  of  instances  at  once — 
Co  a  punishment,  of  from  foiuteen  years  down 
to  one  year  or  less,  is  superadded  a  punish- 
ment of  the  same  kind  for  ninety-nine  years 
(to  express  the  duration  by  the  phrase  used 
by  lawyers  to  express  it,)  for  ninety  and  nine 
years,  i/in  each  instance  the  wretch  shall  so 
long  live, 

I  do  not  mean  to  say  (for  the  case  is  not 
exactly  so)  that  in  effect  there  is  no  difference 
at  all,  between  the  lot  of  him  whose  sentence 
is  for  seven  years  and  that  of  him  whose  term 
of  transportation  is  for  life:  no,  not  even 
supposing  them  both  to  remain  for  life  in  the 
common  scene  of  their  intended  &te.  TVons- 
portation  is  indeed  the  punishment  named  by 
the  law  in  both  cases: — transportation,  t.  e, 
banishment,  and  that,  intended  to  continue 
for  life,  is  thereupon  the  punishment  they  are 
alike  doomed  to  iu  both  cases.  But  to  mark 
the  distinction  between  the  two  lots,  here 
comes  in  the  necessity  of  taking  a  second 
glance  at  another  abuse,  whidi  has  been  al* 
ready  touched  upon,  and  for  which  the  only 
apology  that  could  ever  have  been  made  is,  that 
it  was  an  ancient  one.  TlransporiaHon  is  the 
word  used  alike  for  all  transportable  convicts 
in  the  act  of  parliament :  Transportation  is 
therefore  (I  take  for  granted)  the  word  that 
has  been  used  for  all  alike  in  the  judicial 
sentetice  or  order,  in  virtue  of  which,  in  exe- 
cution of  these  acts,  the  convicts  have  been 
sent  abroad.  Yet  somehow  or  otiier,  so  it 
has  been  in  practice,  that  under  the  same 
provision  in  the  act,  and  under  a  judicial  sen- 
tence or  order  couched  in  the  same  terms, 
transportation  has  been  (as  your  Lordship  has 
seen)  to  one  man,  simple  banishment;  to 
another  man,  banishment  aggravated  by  bon- 


dage :  as  if  to  men  in  general,  and  in  parti- 
cular to  men  of  British  Uood,  the  differcnee 
between  bondage  and  liberty  were  m  matter 
not  worth  speaking  about. 

This  being  the  case,  as  to  such  part  of  the 
suffering,  as  (in  the  cases  of  two  eonvicts 
sentenced  to  oifferent  lengths  of  transporta- 
tion) is  imposed  by  the  express  appointment 
of  the  law  (I  mean  the  simple  banishment,) 
the  extension  thus  given,  under  the  present 
system,  by  this  clandestine  act  of  power,  is 
in  both  cases  really  the  same :  what  differ- 
ence there  is,  lies  m  a  point  overlooked  by 
the  law,  overlooked  from  the  very  first,  as 
not  worthy  of  its  notice.  The  banishment — 
I  mean  the  simple  banishment — the  mere 
continuance  in  the  destined  scene  of  banish- 
ment, is,  or  at  least  is  hoped,  and,  by  all  who 
can  find  anything  to  say  for  the  measure,  er- 
pected  to  be  in  both  cases  for  life :  the  only 
part  of  the  punishment  that  has  a  difS?rent 
termination  in  the  two  cases  is  the  bondage: 
the  accidental  accompaniment  which  the  law 
in  its  wisdom  has  never  yet  looked  upon  as 
worth  mentioning  or  caring  about. 

The  bondage  does  not  receive,  nor  there- 
fore was  meant  to  receive,  any  prc^ongatiflB, 
at  least  any  regular  and  avowed  prelongation, 
from  the  choice  made  of  New  Sooth  Wales  :* 
it  is  the  banishment  alone  that  does.  But 
the  banishment  is  the  only  part  of  the  pu- 
nishment which  the  statute  law  either  speaks 
of  in  that  light,  or  takes  any  care  for  the  en- 
forcement of:  the  bondage  comes  in  by  the 
bye :  it  was  put  in  only  to  save  charges.! 

•  The  caution  which  dictated  the  words,  "  at 
least  any  regular  and  avowed  prolovi^ationy^  was 
not  a  groundless  one.  In  the  so  often  quoted 
history  of  the  colony,  and  especially  m  the 
continuation  of  tliat  hutory,  instances  where  the 
bondage  has  been  prolonged,  regularly  or  irre- 
guhirly,  are  to  be  found  to  no  inconsidenble 
amount.  By  **  avowed,''^  I  meant  of  course 
avowed  by  the  supporters  or  advocates  of  the 
penal  colony  here  at  home:  in  the  colony,  what- 
ever is  done  in  this  way  by  the  governor^  cannot 
of  course  but  be  avowed  tftere,  avowed  by  dis 
governor  by  whom  it  is  done. 

f  By  the  old  transportation  laws,  the  person 
who  shall  contract  for  the  transporution  of  the 
convict,  is  declared  to  '*  have  a  property  in  his 
service,"*  and  that  property  is  made  transferable 
to  *^  assigns^**  and,  for  the  sake  of  what  was  to 
be  got  in  America  by  the  sale  of  that  property, 
contractors  were,  latterly  at  least,  if  not  from  the 
first,  ready  and  willing  to  take  upon  theotselves  the 
charge  or  the  transportation,  without  further  re- 
compense. Under  the  modem  transportation  laws,** 
the  same  form  of  words  is  still  copied,  the  prac- 
tice under  them  being  (as  already  stated,)  as  fkr 
as  the  condition  of  the  convict  at  least  iscoocemed, 
as  different  aa  possible.  In  saying  "  the  form  ^ 
toords^*^  I  mean  so  £u-  as  concerns  the  giving  to 
the  transporter  and  his  asugns,  a  property  in  the 
service  or  his  passengers ;  though  (as  everybody 

•4Geo.Lcll,  §L  »  24  Geo. IU.  sess.  8» 
c  66,  §  1, 13;  28  Geo.  III.  c  24,  §  & 
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In  speaking  of  the  prolongation  thus  gtren 
to  all  these  different  lengths  of  banishment, 
a  point  I  hare  all  along  been  careful  to  keep 
in  view,  is  the  distinction  between  design 
and  execution^  between  the  effect  intendled 
to  be  produced  and  the  effect  actually  pro- 
duced. In  its  intention,  it  has  to  all  alike 
been  banisbment  for  life.  In  effect,  what  has 
it  been?  To  some  perhaps  what  it  was  in- 
tended to  be :  to  others,  to  many  others,  no 
sudi  thing.  For,  not  even  at  the  first  moment, 
at  the  time  when  the  difficulty  of  evasion  was 
at  its  highest  pitch,  did  the  effect  come  up 
with  any  uniformity  to  the  intention:  and 
the  longer  the  punishment  continues  in  use, 
the  further  and  the  further  will  it  be  from  the 
attainment  of  this  end.  Many  whose  terms 
are  expired,  and  who,  with  whatever  vieMrs, 
pant  for  the  exercise  of  those  rights  to  which 
the  law,  as  if  it  were  in  derision,  pretends 
to  have  restored  them,  do  indeed  remain  de- 
barred from  the  exercise  of  those  rights,  ac- 
cording to  the  intention  of  those  who  devised 
and  organized  this  plan  of  perfidy.  But  many 
— more,  in  abundance,  than  these  politicians 
could  have  conceived  —  escape  from  this 
scene  of  intended  annihilation,  to  afflict  their 
mother-country  a  second  time  with  their  per- 
nicious existence. 

Then  it  is,  that  this  expelled,  this  fruitlessly 
expelled  mass  of  corruption — then  it  is,  that 
(instead  of  putting  on  incorruption,  as  it  was 
expected  to  have  done  by  miracle,  without 
any  human  means  provided  for  the  production 
of  the  effect,)  it  is  found  (as  your  Lordship 
has  seen)  to  have  put  on  a  worse  corruption, 
if  possible,  than  before. 

The  price,  in  the  way  of  injustice  —  the 
whole  price  is  thus  paid  for  the  expected  be- 


kaowt)  at  the  end  of  the  voyage  there  is  nothing 
to  be  got  by  selling  them,  nor  so  much  as  any 

Etc  wnom  they  can  be  sold;  the  transporter 
paid,  not  by  a  purchaser  in  anv  such  sale, 
government  itsel£ — Qutrt  tnefinL  By 
what 'lav  does  the  governor  exercise  tne  power 
be  takes  upon  himsdf  to  exercise  in  New  south 
Wales  over  the  convicts  during  their  terms  ?  Is 
the  property  of  the  service  of  each  convict  as. 
•igDed  over  to  him  by  the  merchant-trantporter 
unidcr  his  contract? — (hurethetecond.  By  what 
Uw  does  the  commander  of  a  king*s  ship  (the 
Olatuni  for  instance)  take  upon  hinuelf  to  trans- 
port  convicts?  Is  he  made  to  sign  a  contract  for 
the  transportation  of  these  his  passengers,  as  an 
imlepeodent  merchant  would  be  for  the  perfor- 
mnce  of  the  same  service  ?  If  the  formality  of 
a  contract  is  employed,  where  is  the  legality?  if 
not,  where  is  the  honesty  of  the  practice  r  Powers 
obbiined  from  parliament  for  one  purpose  ate 
employed  for  another,  and  that  an  opposite  one: 
powers  given  for  the  institutioo  of  domestic  bon- 
«g^  under  management  on  private  account  in 
siim  families,  are  applied  to  the  institution  of 
punic  bondage,  nnd^  management  on  trust  ac- 
mnt  in  gancs.  Whoever  suid  anything  to  par- 
nament,  of  tms  radical  change  passed  through 
Ftoliaoaent  under  cover  of  the  identity  of  the 
— "■? 


nefit :  and  it  is  but  in  an  imperfect  degree 
that  the  benefit  is  reaped.  The  proportions 
of  penal  justice  are  confounded ;  the  poison 
of  perfidy  is  infused  into  the  system  o£  go- 
vernment; and  still  the  obniMDoua  vermin 
remain  unextirpated.* 


•  L  No  care  taken  in  England^  for  four  yean 
and  a  half  to  prevent  nhlawfitl  returns : 
care  then  taken  to  prevent  lawful  ones. 

Na  1.  Augtist  1792,  pp.  229, 236.  —"  During 
this  month  the  governor  thought  it  necessary 
to  issue  some  regulations,  to  be  observed  by  those 
convicts  whose  sentences  of  transportation  had 
expired.  The  number  of  people  of  this  descrip- 
tion 4n  the  colony  had  been  so  much  increased  of 
late.>  that  it  had  become  requisite  to  determine 
with  precision  the  line  in  which  they  were  to 
move.  Having  emerged  from  the  condition  of 
convicts,  and  got  rid  of  the  restraint  which  was 
necessarily  imposed  on  them  while  under  that 
subjection,  many  of  them  seemed  to  have  for- 
gotten that  they  were  still  amenable  to  the  re. 
gulations  of  the  colony,  and  appoured  to  have 
shaken  off,  with  the  yoke  of  bondage,  all  restraint 
and  deoendence  whatsoever.  They  were  there, 
fore  called  upon  to  declare  their  intentions  re- 
s]>ecting  their  future  mode  of  living.  Those  who 
wished  to  be  allowed  to  provide  for  themselves 
were  informed,  that  on  application  to  the  judge, 
advocate  they  would  receive  a  certificate  A  their 
having  servM  their  several  years  of  transporta- 
tion ;  which  certificate  they  would  deposit  with 
the  commissary,  as  his  voucher  for  striking  them 
off  the  provision  and  clothing  lists,  and  once  a* 
week  tney  were  to  report  in  what  manner  and 
for  whom  they  had  been  employed." 

^^  Such  as  were  desirous  or  returning  to  Eng. 
land  were  informed,  tl^at  no  obstacle  should  be 
thrown  in  their  way,  they  being  at  liberty  to  ship 
themselves  on  boara  of  such  vessels  as  would  give 
them  a  passage.  And  those  who  preferred  labuur- 
ing  for  the  public,  and  receiving  in  return  such 
ration  as  should  be  issued  from  tne  public  stores, 
were  to  give  in  their  names  to  the  commissary, 
who  would  victual  and  clothe  them,  so  long  as 
their  services  might  be  required. 

*'  Of  those  here  and  at  Paramatta,  who  had  fuU 
filled  the  sentence  of  the  law,  by  far  the  greater 
part  signified  their  intention  of  returning  to  Eng- 
land by  the  first  opportunity ;  but  the  getting 
away  from  the  colony  was  now  a  matter  of  some 
difficulty,  as  it  was  understood  that  a  clause  was 
to  be  inserted,  in  ail  future  contracts  for  shipping 
for  this  country,  suojecting  the  masters  to  cer. 
tain  penalties,  on  certificates  being  received  of 
their  having  brought  away  any  convicts  or  other 
persons  from  this  settlement  without  the  gover. 
nor's  permission ;  and  as  it  was  not  probable  that 
man^  of  them  would,  on  their  return,  refrain  from 
the  vices  or  avoid  the  society  of  those  companions 
who  had  been  the  causes  of  their  transportation 
to  this  country,  not  many  could  hope  to  obtain 
ilte  sanction  of  the  governor  for  thetr  retumJ** 

No.  2.  February  1793,  p.  26a—"  A  clause 
was  inserted  in  the  charter  party,  [of  the  BeUona] 
forbidding  the  master  to  receive  any  person  from 
the  colony  without  the  express  consent  and  order 
of  the  governor."  [The  day  mentioned  as  the 
day  of  her  sailing  from  England,  is  the  8th  of 
August  1792.] 

II.  Return  without  permission  easy: — Return^ 
not  Settlemenly  the  general  object. 

No.  I.  Octobef  1793,  pp.  81«,  316.—"  Seven 
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Tour  Lofdfhip  tees  below  how  Urge,  how 
Indefinite,  the  number  is  of  these  exiles,  that 
may  be  expected  to  return :  the  number  of 
all  descriptions :  of  those,  whose  return  the 
governor  may  have  been  willing  to  permit, 
of  those,  whose  return  the  governor  may  have 
been  not  willing  to  permit ;  of  those,  whose 
return  he  ma^  have  been  willing  to  prevent, 
according  to  law ;  of  those,  whose  return  he 
may  have  been  willing  to  prevent,  contrary 
to  law. 

On  this  head,  two  further  considerations 
may  be  not  altogether  unworthy  of  notice :  one 
regarding  number  again  —  the  other,  quality. 


persons,  whose  terms  of  transportmtion  had  ex- 
pired,  were  permitted  to  quit  the  colony  in  these 
ships,  and  the  master  of  the  Sugar  Cane  nsd  ihip- 
pea  Benjamin  Williams,  the  Xut  of  the  Kitty's 
peojde,  who  remained  undisposed  o€.  One  free 
vooun,  the  wife  oi  a  convi^  took  her  passage 
in  the  Sugsr  Cane. 

^*  Notwithstanding  the  facility  with  which  pan- 
sages  from  this  place  were  procured  (very  httle 
more  being  required  by  the  master  than  permis- 
sioD  to  receive  them,  and  that  the  parties  should 
find  their  own  provisions,)  it  was  found,  after  the 
departure  of  these  ships,  tnat  some  convicts  had, 
by  being  secreted  on  ooord,  made  their  escape 
from  i£t  colony;  and  two  men,  whose  terms  as 
eonvi^s  had  expired,  were  brought  up  from  the 
Sugar  Cane  the  day  she  sailed,  havmg  sot  on 
board  without  pennudon;  for  which  thelieute- 
nantjsovemor  directed  them  to  be  punished  with 
fifty  lashes  each,  and  sent  up  to  Toongabbe.** 

No.  2.  October  1793,  p.  320.—*'  Charles  Wfl- 
Hams,  the  settler  so  often  mentioned  in  this 
narrative,  wearied  of  being  in  a  state  of  inde- 
pendence, sold  his  farm,  with  his  house,  crop,  and 
stock,  for  something  leM  than  £100 ... .  James 
Ruse,  also,  the  owner  of  the  experiment  farm, 
anxious  to  return  to  Enffland,  and  disappointed 
in  his  present  crop  which  he  had  sown  too  late, 
sold  his  estate,  with  the  house  and  some  stock, 
(four  goau  and  three  sheep)  for  £40.  Both  these 
people  had  to  seek  employment  until  they  could 
get  away;  and  Williams  was  condemned  to  work 
as  a  hireling  upon  the  ground  of  which  he  had 
been  the  master 

**  The  ffreatest  inconvenience  attending  this 
transfer  orlanded  property,  was  the  return  oTsuch 
a  miscreant  as  M  illiams,  and  others  of  his  des- 
cription, to  England,  to  be  let  loose  again  upon 
the  public 

No.  2.  July  1794,  p.  882 "  The  Hope  sailcid 

this  month  for  Canton,  the  master  being  suffered 
to  take  with  him  one  man,  John  Pardo  Watu, 
who  had  served  his  time  of  transporution." 

No.  3.  November  179^  p.  398.—"  This  man 
[the  master  of  the  Revolution]  had  been  per- 
mitted to  ship  as  many  persons  from  the  settle- 
ment, as  he  had  stated  to  be  necessary  to  oomnlete 
his  8hip*s  company ;  notwithstanding  which,  there 
was  not  any  doubt  of  his  having  received  on 
board,  without  any  permission,  to  the  number 
of  twelve  or  thirteen  oonricts,  whose  terms  of 
transportation  had  not  been  served.  No  diffi" 
euHy  had  ever  been  found  by  any  maeter  of  a 
«Mp.  who  wouid  make  the  prooer  applicationy  in 
obtaining  any  number  ofhanas  that  tie  might  be 
in  want  of:  but  to  take  clandestinely  fVom  the 
settlement  the  useful  servants  of  the  public,  was 
ungrateful  and  unpardonable.'** 


As  to  number  of  returners,  whatever  it 
may  have  been  hitherto,  it  may  naturally  be 
expected  to  be  greater  and  greater,  the  longer 
the  establishment  continues:  because,  the 
longer  it  continues,  the  greater  the  popuU- 
tion  of  it  may  be  expected  to  be,  and,  on  that 
and  other  accounts,  the  greater  the  number 
of  vessels  that  touch  there  in  a  year,  whether 
fiM*  the  purpose  of  bringing  in  more  convicts, 
or  for  any  other  purposes ;  whether  belonging 
to  this  country  or  belonging  to  other  coun- 
tries.* 

No.  4.  December  1794,  p.  400.— ''The  mas- 
ter  of  the  transport  [the  Dodalos]  had  permis- 
sion to  ship  twelve  men  and  two  women,  whose 
sentences  of  transportation  had  expired.** 

No.  5.  18^  September  1796,  p.  ^9.  —  "  We 
found  after  their  departure,  [that  of  the  ships 
Endeavour  and  Fancy]  that  notwithstanding  so 
many  as  fifty  persons,  whose  sentences  of  trans- 
porution  had  exfiired,  had  been  permitted  to 
leave  the  colony  in  the  Endeavour,  nearly  as 
many  more  haa  found  means  to  secrete  ihenu 
selves  on  board  her.** 

Na  a  February  1796,  p.  467-  — '*  In  her  [the 
Otter]  went  Mr.  Thomas  Aluir. . . .  and  several 
other  conricts,  whose  sentences  of  transportation 
were  not  expired.** 

No.  7-    March  1796,  p.  469 "The  Ceres 

sailed ....  for  Canton.  Being^ell  manned,  the 
master  was  not  in  want  of  any  hands  from  this 
place ;  but  eight  conricU  found  means  to  secrete 
themselves  on  board  a  day  or  two  before  she 
saaed." 

See  further.  Supplement.  Besides  the  natuxal 
fiicility  of  returns,  lawful  or  unlawful,  two  other 
points  may  have  been  noted  in  this  part  of  the 
case :  the  care  nt4  taken  in  the  first  instance,  as 
to  the  prevention  of  unlawful  returns:  —  the  care 
taken  afterwards  for  the  prevention  of  lawful  ones. 
But  of  this  more  particularly  in  another  place. 

*  Now,  lately,  a  king*8  ship  (the  Glatton,  for- 
merly of  54  guns)  has  been  appointed,  I  see,  to 
the  senrioe,  instead  of  a  contracting  merciiant*s 
vessel,  as  before.  Amongst  other  advantages, 
this  course,  as  far  as  it  is  pursued,  may  reason- 
ably  be  expected  to  put  an  end  to  the  unper- 
mitted emigrations.  But  the  other  channels  wiU 
remain  open ;  unless  it  should  be  thought  fit  to 
shut  up  the  ports  of  New  South  Wales  like  those 
of  Japan :  an  expedient  which  would  cut  up  by 
the  roots  every  idea  of  trade^  and  profit  in  the 
way  of  trade,  the  great  object  looked  to,  or  pro- 
fessed to  be  looked  to,  in  all  colonies.  See  the 
head  of  Economy  —  Colonial  advantages. 

M'hether  this  preventive  effect  was  annong  the 
considerations  that  gave  birth  to  the  change,  I 
do  not  pretend  to  know :  one  should  rather  hc^ 
it  were  not  The  observation  still  remains  m 
full  force,  that  in  this  way  notliing  can  ever  be 
gained,  that  is  not  gained  at  the  expense  of  law 
and  justice.  If  by  a  re-importation  at  the  pub- 
lic expense,  the  banishment  of  these  exiles  were 
made  nqgulariy  to  cease,  as  soon  as  it  ceased  ta 
be  legal — on  these  terms,  and  no  others,  the  ex- 
clusion of  all  other  means  of  return  might  (whau 
ever  becsme  of  trade)  be  reconciled  to  justice. 

NuUus  liber  homo. exulet niti  per  legale 

Judicium  parium  tuorum  vd  per  legem  terrtt.^' 
VioUting  this  right  by  deeds^  while  it  is  allowed 
in  worde^  is  tearing  Magna  Charta  to  pieoes,  to 
patch  up  a  bad  measure  of  police. 
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TABLE  OF  CONVICT  EMIGRATION: 
Showing  the  Number  of  Convicts  that,  in  about  five  years  and  a  half,  viz.  from  22d  August 
1790  to  March  1796,  are  reported  by  the  late  Judge -Advocate  as  having  quitted,  or 
attempted  to  quit.  New  South  Wales :  distinguishing  whether  with  or  without  permis- 
sion of  the  Governor,  and  if  without,  whether  Expirees  (persons  whose  sentences  were 
expired)  or  Non^Exptrees. 


Na 

1 

2 
3 

4 
5 

6 

7 

8 

9 
10 

11 

12 

13 

1 

VeaieL 

Neptune 

Open  Boat 

QUITTBD— 

! 

1 

1 
1 

With 

Pwmb- 

lon. 

PRETBNTBa        1 

130 
136 
156 
190 
268 

283 

290 

315 

398 

400 

U29i 

Uqis 

457 
469 

Thne. 

22  Aug.  1790. 
26  Sept.  1790. 
28  Mar.  1791. 

3  Dec  1791. 
19  Feb.  1793. 

24  April  1793. 

4  June  1793. 

13  Oct.  1793. 

9  July  1794. 
15  Dec,  1794. 

18  Sept.  1793. 

18  Feb.  1796. 

7  Beginning  7 
iMar.  1796.3 

1 
£xpiiM.. 

Non- 
Expinm 

Expireo. 
...2t.. 

1    Non- 
Expirees. 

...It.. 

Open  Boat 

...  1  ... 

8 

Albemarle  &  Active 
Bellona 

"Some" 

.."Some".. 



...  2... 

...2.... 

...2.... 

{  Shah  Hormuzear? 
I   &  Chesterfield.  3 
Kitty 

...  5... 

...11... 

^ Sugar  Cane  and) 
1  Boddington8...5 
Resolution 

...  7... 

Some.* 
...14... 





.."Some''.. 
13 

...2 

1 

D«dalus 

)  «Muir&) 

-several  > 

i  others.") 

176 



(Endeavour  and? 

I    Fancy i 

Otter 

...50... 

6 

...8... 
11 

Ceres 

189 
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*  **  As  many  as  were  necessary  to  complete  the  ship's  company.**  exclusive  of  the  unascertained 
ones.       f  Or  whom  one  flogged,     t  Flogged.      |i  These  totals  give  the  ascertained  numbers. 

From  the  inspection  of  this  Table  remit  the  following  observations : — 1.  Considering  that  in  the 
fist  of  Non-expireeescapers,  there  are  three  parcels  in  unascertained  numbers,  for  one  which  Uieie 
it  in  the  list  or  Expiree  escapers,  there  seems  reason  to  think  that  the  number  of  these  emigrants 
to  whom  the  liber^  of  departure  had  not  been  thought  fit  to  be  allowed,  was  little  if  at  all  inferior 
to  the  number  of  tJioee  to  whom  that  liberty  had  been  thought  fit  to  be  albwed.  What  would  be 
«id  of  the  plan  of  safe  custody  pursued  at  home,  if  from  Newgate  the  escapes  were  found  to  be  as 
many  as  Uie  pardons  ?  8.  Among  those  who  in  ascertained  numbers  obtained  this  liberty  by  their 
own  forbidden  exertions,  widiout  permission  from  above,  the  number  of  those  who  had  not  a  right 
to  it  was  76  times  as  great  as  of  those  who  ?iad  a  right  to  it.  3.  Among  those  who  in  ascertained 
numbers  having  a  right  to  this  liberty,  attempted  to  exercise  it,  the  number  of  those  who  failed 
was  six  times  as  great  as  of  those  who  mcceeded,  4.  Of  tlie  two  individuals  who  were  at  the  same 
^ioiejlogged  for  an  uasnccessfid  attempt  to  exercise  this  liberty,  one  had,  by  the  laws  under  whidi 
he  had  been  sent  thidier,  as  good  a  right  to  it  as  those  by  whose  orders  he  was  flogged. 


The  consequence  it,  that  the  greater  the 
oie  made  of  the  colony  in  this  or  in  any  other 
way — the  greater  the  increase  of  it  in  wealth 
as  wen  as  population — the  greater,  in  a  word, 
the  degree  of  **  improvewient'*  it  receives  in  all 
other  pointa  of  view — the  more  incapable  it 
becomes  of  anawering  the  expectations  formed 
of  it,  in  regard  to  Uiis  its  primary  object  — 
the  more  unfit,  with  reference  to  this  the 
only  real  and  substantial  use  that  anybody  has 
ever  seen  or  professed  to  see  in  it. 

Already  haa  an  open  boat  been  known  to 
famish  the  means  of  escape;  and  that  through 
the  vast  spsoe  between  New  South  Wales  imd 
Vol.  IV. 


Timor.  One  of  these  days,  as  stations  mul- 
tiply, and  the  coasts  become  more  and  more 
difficult  to  guard,  we  may  expect  to  see  better 
boats,  stolen  or  even  built,  for  voyages  of  es- 
cape to  Otaheite  or  some  other  of  the  many 
shorter  voyages,  with  the  help  of  a  seaman 
or  two  to  each  of  them,  to  command  it. 

Lastly,  as  to  the  quality  of  the  persons -~ 
the  sorts  of  characters,  I  mean,  whose  return 
may  in  the  greatest  proportion  be  expected. 
These  are  precisely  those,  from  whom,  on 
one  account  or  another,  the  most  mischief  is 
to  be  apprehended.  The  species  of  delin- 
quents, who  with  the  greatest  certainty  can 
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command  the  means  of  their  return,  are  those 
who  occupy  the  highest  ranks  in  the  hierarchy 
of  criminality ;  the  men  of  science  and  conne- 
xion among  depredators  ;  the  master-dealers 
who  have  accumulated  a  capital  out  of  the 
profits  of  their  trade ;  the  receivers  of  stolen 
goods,  those  wholesale  merchants  who,  by  the 
very  nature  of  their  prolific  department  in  the 
division  of  criminal  labour,  are,  in  a  sMrarm  of 
connected  depredators,  what  the  q^ueen  bee 
is  in  the  hive. 

It  is  the  indigent,  and  unconnected  male- 
&ctor  alone,  that  stays  there,  for  want  of  the 
means  of  buying  his  way  back :  among  these, 
it  is  the  unenterprising,  and  thereby  the  least 
dangerous  species  of  male&ctor,  that  will 
be  most  apt  to  stay  there,  for  want  of  being 
able  to  employ  with  success  those  means 
of  escape,  which  his  more  ingenious,  or  more 
andMMMis^  and  on  either  account  more  dan- 
geious  comrftdes,  make  such  abundant  and 
successfiil  use  of. 

In  the  contemplation  of  ^e  beaatiea  of  the 
colonial  establishment,  your  Lor&hip  has 
almost  lost  sight  (I  doubt)  of  the  establish- 
ment sacrificed  to  it,  and  the  parallel  that 
was  to  be  kept  up  between  the  fiivourite  and 
the  discarded  measure. 

During  the  continuance  of  the  penal  term, 
at  any  rate,  the  advantage,  so  £ur  as  the  ar- 
ticle of  incapacitation  for  frcssh  offences  is  con- 
cerned, may,  I  flatter  myself,  be  stated  as 
being  clearly  enough  on  the  side  of  the  peni- 
tentiary establishment.  Even  in  an  ordinary 
prison,  an  escape  b  not  a  very  common  inci- 
dent: under  the  new  and  still  more  powerful 
securities  of  so  many  sorts,  superadded  to  the 
common  ones,  in  a  prison  upon  the  panopticon 
plan,  I  have  ventured  to  state  it  as,  morally 
speaking,  an  impossible  one. 

After  the  expiration  of  the  penal  term,  the 
part  c^  the  penitentiary  house  at  home,  so 
hr  as  prevention  of  future  delinquency  is  con- 
cerned, becomes,  in  comparison  of  that  of  the 
colony  at  the  antipodes,  I  must  confess,  but 
»n  under  part  My  means  would  have  had 
for  their  limits  those  of  law  and  justice :  I 
could  not  have  added  an  illegal  indefinite 
punishment  to  a  finite  legal  one ;  I  could  not 
have  flogged  men  for  the  exercise  of  their 

rights.   I  am  not  a ,  to  tread  upon  the 

law.  No,  not  in  any  case :  so  that  how  little 
soever  he  may  have  done  in  this  way,  in  com- 
parison  of  what  he  meant  to  do,  that  little 
will  always  be  so  much  more  thiin  could  in 
this  way  have  been  done  by  me. 

For  reformation  indeed  (as  your  Lordship 
has  seen;  I  had  strong  means,  and  even  physi- 
cal means :  but  as  to  absolute  incapacitation^ 
incapacitation  with  regard  to  future  mischief, 
physical  means  (I  must  acknowledge)  fidl  me. 
It  was  on  reformation  (I  must  confess)  I  had 
placed  my  first  reliance :  first  in  order  at  any 
^nite-^and  it  was  not  a  weak  one.    Drun- 


Aflifi«ss,  in  the**  improved  colony,**  oniversd: 
in  a  panopticon  penitentiary  house,  impossible. 
Religious  exercise — there  odious,  and  generally 
eluded :  here,  uneludible,  and  by  every  ima- 
ginable and  becoming  device  rendered  as  in- 
viting and  interesting  as  possible.  Ptcfitable 
employment  —  there  again  odious,  in  a  great 
degree  eludible,  and  duded  as  much  as  poa- 
sible ;  here,  uneludible  again,  and  by  diver* 
sification  (l^e  opportunities  of  which  would 
be  abundant)  and  choice,  as  fiir  as  choice  ia 
admissible,  rendered  from  the  first  not  odious, 
and,  by  habit  and  universal  example,  easy 
and  even  agreeable. 

After  emancipation,  profitable  employment 
— there  not  wanting  indeed,  but  still  generally 
irksome,  because,  under  preceding  habits,  aU 
along  rendered  so,  by  habitual  ^oth,  drun- 
kenness, and  dissipation  :  here  certain,  and 
in  whatever  shape,  habit,  concurring  witk 
choice,  may  have  rendered  most  agreeable, 
to  bodies  and  minds  invigorated  by  inviolable 
temperance. 

Constituted  as  human  nature  is,  it  may  be 
too  orach  to  expect,  that  even  these  securities 
should  in  every  instance  be  effectual :  but 
where  they  fail  to  be  ao^  here  presents  itself^ 
in  dernier  resort,  inccpoctfarftiwi-  ahaolute  in- 
capacitation with  regard  to  any  third  oABee» 
after  conviction  of  a  second :  I  mean  of  course 
by  consignment  to  the  penitentiary-house  for 
life.  Take  away  this  instrument  of  incapaci- 
tation, and  there  renudns  (as  at  present)  no 
other  but  the  savage  and  unnecessary  resource 
of  death,  or  the  ineffectual  resource  of  trans- 
portation :  transportation  nominally,  and  fre- 
quently but  nominally,  for  life. 

Experience  is  a  standard  I  never  miss  ap- 
pealing to,  so  fistr  as  it  can  be  employed.  On 
one  side,  on  the  side  of  the  penitentiary  es- 
tablishment, no  direct  reference  can,  unfor- 
tunately, be  made  to  it  To  afford  experience, 
it  must  have  had  existence ;  and  that  it  should 
not,  gentlemen  took  effectual  care.  Tet, 
notwithstanding  all  their  industry,  added  to 
all  their  negligence  (for  the  article  of  escapes 
has  shown  your  Lordship  how  difllcult  it  is 
to  distinguish  the  one  from  the  other  by  their 
effects,)  a  testimony  nearer  to  that  of  direct 
experience  —  of  experience  of  the  peniten- 
tiary plan  itself — than  could  eauly  have  beea 
imagined,  has  actually  stilted  up :  experieoee, 
though  not  precisely  of  that  very  instnuneDt 
of  security,  yet  of  those  means  of  aecnrity 
that  are  most  like  it,  and  stand  next  to  it 

The  characteristic  principle  of  the  odoni- 
zation  plan  (loose  confinement,  without  in- 
spection) having  been  tried  and  found  to  fidl 
— to  fid]  as  completely  as  it  was  possible  for  a 
principle  to  fiul — one  resource  alone  remained. 
This  was  the  opposite  principle,  dose  inspec- 
tion— inspection  as  dose  as  there  were  meattt 
for  making  it ;  with  or  without  confineaent^ 
also  accordii^  to  the  means.  AjailisBOtqute 
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■o  easily  buiH  as  talked  of,  not  even  in  Eng- 
land, as  I  hare  had  occasion  to  Imow  but  too 
well ;  still  less  in  New  South  Wales,  where 
eren  the  makeshift  dwelling-places  could  not 
be  put  together  fitft  enough.  A  jail,  however, 
being  found  to  be  the  one  thing  needful  — 
and  among  all  countries  most  needful  in  that 
remotest  of  all  accessible  regions,  to  which 
delinquents  were  thus  sent,  on  pretence  of 
saving  the  expense  of  it — a  jail,  such  as  it 
was,  was  accordingly  erected,  as  soon  as  it 
could  be  erected,  and,  moreover,  as  jail-room 
— room  in  a  real  immoveable  jail — in  that 
which,  in  the  literal  sense  of  the  word,  is 
meant  by  a/tn/ — could  not,  with  every  ex- 
ertion, be  provided  bat  enough,  a  iutxeda^ 
mum  to  it  was  added — a  sort  of  metaphorical 
ambulatory  jail,  in  which  the  eye  of  an  in- 
spector, assisted  or  not  by  fetters,  supplied, 
is  weU  as  it  could,  the  place  of  prison- walls. 
The  jail,  as  might  have  been  expected — a  jail 
bidH  under  such  circumstances — was  not  al- 
ways man-tight:  it  was,  however,  better  than 
none  at  aQ,  and,  with  all  its  imperfections 
(whatever  tliey  were,}  was  still  the  best  and 
ultimate  dependence. 

This,  then,  was  the  real  fruit  of  the  esta- 
btishment :  to  show  (to  such  eyes,  I  mean, 
whosoever  they  may  be,  as  are  not  self- 
coodenmed  to  incurable  blindneas,}  to  show 
Hs  own  perfect  inefficacy,  and  the  absolute 
necessity  of  that  other  establishment  which, 
in  its  two  different  shapes,  has  twice  been 
sacrificed  to  it,  and  in  the  vain  hope  of  saving 
the  honour  of  so  many  honourable  and  right 
honourable  personages,  stiU  continues  to  be 
sacrificed  to  it.  Such  was  the  upshot  of  this 
grind  Colony-founding  expedition ! — to  save 
the  expense  of  an  originaUy  improvable,  and 
afterwards  beyond  all  former  conception  im- 
proved, system  of  inspection -management : 
men  sent  off  year  after  year  by  hundreds  to 
the  antipodes,  to  be  kept  without  employ- 
ment to  corrupt  one  another  under  a  sort 
of  incomplete  inspection-management  in  a 
makeshift  jail,  at  an  expense  (for  this  too 
your  Lorddiip  wiU  see)  from  twice  to  four 
times  as  great  as  that  of  the  system  sacrificed 
to  it.  Happily,  on  (hose  terms,  and  at  that 
distance,  toe  necessary  jail,  such  as  it  was, 
WIS  built.*  In  New  Soiuth  Wales,  under  the 
law  of  fidfficated  necessity,  as  in  Constan- 
tinople, under  the  lex  regia,  the  will  of  the 
Impenior  was  the  sole  law — sole  undisputed 
law — law  not  in  name  but  in  effect — ^law  not 
to  be  dealt  with  like  the  law  of  Parliament 
— not  to  be  trod  upon,  but  to  be  obeyed.  It 
WIS  law  paramount,  my  Lord,  and  without 
any  Htpenamy  power ^  such  as  (your  Lordship 
Wfll  see)  has  been  exercised  in  this  country 
to  overrule  it.  It  being  the  legisUtor's  in- 
terest, as  well  as  that  of  every  other  honest 
■an  in  the  colony,  that  the  jail  should  be 
*  LCoilins,p.'^ 


erected,  and  his  conception  of  his  interest  not 
being  disturbed  by  imaginations,  such  accor* 
dingly  was  his  wilL  A  law  was  passed  for 
the  building  of  that  jail,  and  (how  incredible 
soever  it  may  seem  to  honourable  and  right 
honourable  gentlemen  in  this  country,  that  a 
law  for  building  a  jail  should  find  obedience) 
built  it  was. 

In  addition  to  the  positive  testimony  of  the 
fiict,  it  seemed  necessary  that  a  demonstra- 
tion should  thus  be  given  of  the  possibility  of 
such  an  event,  lest,  vrithout  some  such  pre- 
paration, judging  of  the  state  of  law  and 
polities  there  by  the  state  of  law  and  politics 
Aere,  your  Lordship  should  have  rejected  it 
as  incredible. 

The  testimony  does  not  stop  here.  Not 
only  among  the  convicts,  who  were  trans* 
ported  to  the  antipodes  to  be  kept  in  order, 
but  among  the  soldiery  that  were  transported 
with  them  to  help  to  keep  them  in  order,  the 
root  of  all  disorder  was  found  to  lie  in  a  de« 
fidency  of  inspection :  and  accordingly,  what- 
ever imperfect  check  was  ever  given  to  the 
disorder,  was  given  to  it  bv  supplying  that 
deficiency — supplying  it  either  by  inspection 
simply,  or  by  inspection  coupled  with  confine* 
ment,  as  the  causa  tine  and  non  for  rendering 
it  sufficiently  steady  and  effective. 

In  that  land  of  universal  and  continually 
increasing  corruption,  the  guardian  dass  (as 
might  have  been  expected)  became  corrupted 
by  their  wards.  To  stop  the  contagion,  exer- 
tions on  the  part  of  the  ofiicers  were  neither 
defident,  nor  yet  successful.  After  years  of 
ill  success,  what  at  last  was  the  remedy?—.-, 
a  wall: — barracks,  with  "  a  high  brick  wall 
round  them,"  or  **  an  indosure  of  strong  pa- 
ling,'* to  answer  the  same  purpose.f 

Under  the  head  of  Incapacitation^  one  in- 
strument I  had  like  to  have  omitted,  to  the 
credit  of  which,  the  founders  and  conductors 
of  this  establishment  have  a  most  indisputa- 
ble and  exdusi  ve  title — and  that  is  death.  For 
keeping  a  man  out  of  harm's  way — out  of 
harm's  way  in  both  senses — out  of  the  way  of 
doing  it — out  of  the  way  of  receiving  it — 
the  homdy  proverb  is  applicable  in  this  case 
with  indisputable  propriety — Stone  dead  hoe 
nofelhw. 

In  the  course  of  about  eight  years  and  a 
half,  from  the  13th  of  May  1787  to  the  Slst  of 
December  1705,  convicts  shipped  5196 :  died 
in  the  passage  522  4  and  all  not  told.  Such 
care  had  the  founders  taken  of  their  colonists, 
that,  in  the  mere  passage,  without  reckoning 
fiunines  at  the  end  of  it,  they  had  decimated 
them:  more  than  decimated  them,  as  per 
account,  and  the  account  is  evidently  an  in- 
complete one,  the  artide  of  deaths  being  left 
unnoticed  in  regard  to  Jive  ships  out  of 
tioenty-eight. 

fl.  ColUns,  pp.  303,  465. 

t  See  Table  <a  Mortality,  p.  108. 
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*'  Bad  enough  indeed :  but  £d  not  the  &ult 
lie  in  the  contractors?"  Yes,  my  Lord,  there 
was  but  too  much  &ult  in  the  contractors, 
but  it  was  not  the  less  the  fault  of  those  who 
contracted  with  them,  and  of  the  system  un- 
der which  they  contracted.  It  was  the  &ult 
of and  his  man  of  economy,  by  a  dou- 
ble title ;  for  having  fixed  upon  so  incurably 
bad  a  system  Qncnfidng  to  it  the  so  much 
better  system  they  found  ordained  by  parlia- 
ment with  the  assistance  of  the  tweWe  judges,) 
and  for  having  rendered  the  management  so 
much  worse  than  even  under  that  bad  system, 
it  need  to  have  been  made. 

First  cause  of  the  mischief — length  of  the 
vcyage :  the  effect  of  the  unexampled  distance 
of  the  spot — of  the  spot  chosen  to  be  colo- 
nized, and  to  be  thus  colonized. 

Second  cause  of  the  mischief — want  of 
interest  on  the  part  of  those  on  whose  power 
depended  the  prevention  of  it — the  profit 
which  the  transporter  had  it  in  his  power  to 
make  by  putting  people  to  death — whether 
by  starving  them  or  crowding  them — this 
profit  in  both  cases  being  left  to  be  reaped 
with  impunity,  and  unbalanced  by  any  profit 
to  be  got  by  keeping  them  alive: — want  of 
that  care  which  might  and  ought  to  have  been 
taken,  to  do  what  in  that  case  it  would  have 
been  so  easy  to  do — to  bring  the  two  antago- 
nizing forces — duty,  and  that  sort  of  narrow 
interest  which  acts  in  opposition  to  duty,  into 
coincidence. 

These  causes  were,  both  of  them,  peculiar 
to  this  new  transportation  system :  they  had 
not,  either  of  them,  any  phice  in  the  old. 
While  the  territory,  to  which  the  transporta- 
tion was  allowed  to  be  made,  was  comprised 
within  the  limits  of  what  was  then  British 
America,  the  length  of  the  voyage  was  scarce 
the  third  or  fourth  part  of  what  it  is  in  the 
case  of  New  South  Wales.  Thus  it  stood  in 
point  of  distance.  The  transportation  was 
performed  under  the  care  of  those,  who,  in  the 
case  of  each  individual  under  their  charge, 
not  only  had  nothing  to  gain  by  his  death, 
but  had  everything  to  lose  by  it.  The  ani- 
mal was  a  saleable  commodity,  the  carcase 
not.  The  sale  was  not  only  a  source  of  profit, 
but  the  omhf  source.  Thus  it  stood  in  point 
of  interest. 

Turn  now,  my  Lord,  to  the  penitentary  sys- 
tem. Under  both  editions  of  it,  voyage  none. 
Under  the  original  system,  the  managers  no 
gainers  by  the  death  of  any  mortal  under  their 
management :  under  the  improved  edition  of 
it,  the  manager  a  great  loser  by  every  one — 
a  hundred  pounds  in  hard  money,  besides 
other  losses  not  susceptible  of  a  precise  and 
concise  estimate,  but  which  would  in  many 
instances  rise  to  a  still  superior  amount. 

T\as  stipulation,  to  the  want  of  which, 
more  clearly  than  to  any  other  cause,  may  be 
referred  the  loss  of  so  many  lives  as  were 


lost  in  the  passage  to  New  South  Wales,  wu 
not  only  contrived  by  me  for  my  contract* 
and  inserted  by  me,  but  maintained  by  me 
against  a  strong  reluctance  to  the  contrary : 
and  after  all,  it  was  rather  to  the  influence  of 
will  over  will,  of  humble  importunity  over 
despotic  carelessness,  than  to  any  influence  of 
reason  on  such  fiiculties  as  I  had  to  deal  with, 
that  I  could  find  any  ground  for  attributing 
my  success :  — if  success  it  can  be  termed,  to 
receive  a  plighted  fiuth,  with  a  clandestinely 
promised  and  carefully  concealed  determina- 
tion to  break  it  at  the  bottom  of  it. 

What  the  cause  of  this  reluctance  was,  I 
do  not  pretend  to  know :  whether  the  wish 
was,  that  the  wretches  should  die  to  save 
charges  and  lighten  the  budget,  or  that  the 
influence  of  profit  and  loss  over  the  human 
breast  had  not  been  able  to  demonstrate  it- 
self to  gentlemen  even  in  that  situation,  and 
after  so  many  examples  of  it  as  the  voyages 
to  New  South  Wales  had  even  then  been  al- 
ready forcing  upon  their  eyes.  The  idea  of 
establishing  this  coincidence,  and  in  some  such 
way  as  that  proposed  in  the  case  of  the  peni- 
tentiary establishment,  has,  since  that  time, 
(if  my  recollection  does  not  deceive  me)  con- 
quered in  some  other  instances  the  predilec- 
tion for  accustomed,  abuse,  in  preference  to 
unaccustomed  remedy,  and  forced  its  way 
into  legislation  or  administration,  I  forget 
which.  But  the  case  is  not  worth  hunting  for : 
it  would  be  found  (I  believe)  either  in  the 
convict  transportation  trade,  or  in  the  slave 
trade,  or  both.* 

*  Since  the  wridng  of  the  paragraph  in  the 
text,  upon  turning  to  Bryan  Edwards*  History 
of  the  West  Indies  (voL  ii  book  4,  ch.  4,)  I  find 
the  foUowing  information  on  this  head.  So  long 
ago  as  the  year  1788,  in  the  act  28  G.  IIL  c  4i, 
use  had  been  maide  of  the  prbdple  of  reward^ 
for  cementing  the  connexion  between  interest 
and  duty,  in  the  case  of  the  ship  surgeons,  there- 
by  required  to  be  retained,  on  board  the  several 
ships  concerned  in  the  n^^  import  trade.  This 
might  be  a  year  or  two  before  the  time  when,  upon 
drawing  up  my  penitentiary  establishment  pro- 
posal, toe  article  in  question  had  first  occuiied 
tome.  Id  this  legislative  provision  it  is  the  prin- 
diile  of  reward^  reward  alone  as  contradutin- 
^fuished  to  punishment,  that  is  applied.  But  it 
18  the  property  of  the  principle  4>r<i/r-Mt»nrf»cc, 
as  employed  in  that  proposal,  to  appiy,  and  by  the 
same  movement,  both  springs  of  numan  acdon, 
reward  and  fmnithment,  together:  reward  in  the 
event  of  a  degree  of  success,  and  thence  as  it  may 
be  presumed  of  care  and  exertion,  beyond  what 
is  looked  upon  as  the  ordinary  mark ;  —  punish- 
ment in  case  of  no  higher  a  decree  of  those  de- 
sirable results,  than  what  is  considered  as  falHDg 
short,  by  a  certain  amount,  of  that  ordinary  marlL 
The  idea  of  emplo>in^  the  principle  of  reward 
in  this  way  — the  prinaple  of  rewara  singlv  —  in 
the  preservation  of  human  life  was  thus,  thou^ 
a  recent  one,  a  principle  already  fixed  in  legis- 
lative practice,  at  the  time  when  the  idea  of  this 
principle  of  double  action  thus  occurred  to  roe — 
which  double  principle,  even  in  this  its  double 
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hk  the  acoonnt  of  death,  I  have  mentioned 
I  yet  but  one  of  the  efficient  causes  of  this 


ftm,  bat  io  little  of  norelty  in  it.  that  it  is  in 
hei  no  more  than  the  old  established  practice 
of  HfbUiuurance^  applied  to  the  preservation  of 
Ae  uungitself,  which  is  the  subject  of  the  insu- 
xsDoe.  The  practice  of  life  insurance  was  in  itself 
mi  ooooparatiTely  vexy  ancient  date ;  but  in  the 
ibrm  in  which  it  is  thus  familiar,  it  has  no 
infloenoe  on  practice,  no  influence  on  the  dura- 
tioo  of  the  life  which  is  the  subject  of  it.  The 
life  is  in  the  hands  of  the  owner,  and  depends 
not  in  any  respect  upon  the  conduct  of  the  other 
party— on  the  conduct  of  the  person  who  receives 
the  aaoal  premium,  on  conoition  of  nubjecting 
himself  eventually  to  the  pa^jrment  of  the  con- 
Cingent  retribution.  It  is  only  m  particular  cases, 

that  the  life  of  one  man  is  lodged  in  the  power 
of  another,  in  any  such  way  as  to  be  capable  of  be- 
ing abridged,  not  onlv  by  positive  deliberate  de- 
sign,  but  hj  mere  negliffence ;  and  tbatin  drcum. 
stances  which  render  the  application  of  punish, 
ment  bv  judicial  means  impossible.  Of  these 
cases,  the  case  o£  the  gaoler  presents  itself  as  the 
most  extensive  and  prominent  case.  Tothiscase 
the  other  cases  in  Question  may  be  reduced.  A 
ship  employed  in  the  transportation  of  convicts 
is  a  floating  jail,  employed  for  the  confinement 
and  conveyance  of  crimmals  under  the  law  of 
the  state :  a  ship  employed  in  the  slave-trade  is 
a  flonttng  jail  eraploved  for  the  confinement  of 
innocent  men  under  the  law  of  the  stronjgfest. 

It  appears,  therefore,  that  in  the  contnvanoe  of 
this  article,  I  had  proceeded  one  step  indeed,  but 
BO  more  than  one  step,  and  that  a  step  already 
indicated,  and  by  no  means  obscurely,  to  any 
scmtiniziiigeye,  by  the  closeness  of iu analogy  to 
the  first.  Heward  is  a  principle  you  get  a  man 
to  snbjea  himself  to  the  action  of.  without  dif- 
ficohy ;  punishment,  which,  even  when  composed 
of  no  strong  materials  than  those  very  ones 
which  constitute  the  matter  of  reward,  is  so  much 
the  strooger  principle  of  action — ^punishment,  you 
may  in  this  shape  get  him  to  submit  also  to  the 
action  of,  upon  terms. 

^  This  accordingly  is  what  is  done,  by  the  prin- 
ciple of  life-assurance,  applied  as  above,  to  the 
lelatioa  subsisting  between  the  keeper  ot  a  place 
cf  confinement  aM  his  prisoners. 

Under  the  influence  of  even  the  weaker  half  of 
die  doable  principle — under  the  influence  of  re- 
ward alone,  introduced  as  above,  into  the  slave- 
trade,  it  may  not  be  amiss  to  observe  what  effects, 
in  practioe,  had  already  been  the  result : — say 
in  July  1795,  when  the  penitentiary  proposal,  af- 
ter two  or  three  years  ot  neglect,  was  unfortunate 
enough  to  obtain  the  acceptance  of  Mr.  Pitt 

Before  the  sUve-trade  r^ulations  spoken  of.  ^^  a 
ship  of  240  tons  would  frequently  be  crowded** 
<aooordtnff  to  Edwards)*  *^  with  no  less  than  520 
slaves ;  whidi  was  not  allowing  10  inches  of  room 
tt>  eadi  individual.  The  consequence  was,  ofUn 
times  a  loss  of  16  per  cent  in  the  voyage,  and  4^ 
per  oent.  more  in  the  harbours  of  the  West  In- 
dies,  previous  to  the  sale,  from  diseases  contracted 
at  sea.**  After,  and  doubtless  by  virtue  of,  those 
leg^olatioos — with  their  conseauent  comforto,  pre- 
scribed breathing  space  and  professional  care 
taken  together  —  the  separate  efficacy  of  each 
being  ondistinguishable — after  these  regulations 
*  \  in  1788,  and  yet  before  June  1793  (this 
\  the  date  that  stands  io  tlie  dedication  pre- 

•  2  Edwards,  p.  121. 


species  of  security,  viz.  dureu  on  ship-board. 
On  their  arrival  at  this  land  of  cruel  promise* 

fixed  to  the  first  editions  of  Edwards*  book,)  the 
15  per  cent,  loss  on  the  voyage  was  sunk  already 
to  an  average  of  7  per  cent ;  an  apparent  average 
which,  for  thereasons  he  gives,  ought  scarcely  to 
be  taken  for  more  than  perhaps  half  that  rate. 
This  at  sea.  and  the  4^  percent  loss  in  harbour, 
was  reduced  at  the  same  time  to  so  small  a  frac 
tion,  as  three  fourths  per  cent. 

The  experiment  has  instruction  in  it:— in- 
struction derivable  from  it  in  more  points  of  view 
than  one.  The  difference  between  loss  and  loss 
shows  the  infiuence  that  may  be  exercised  over 
human  action,  by  a  due  application  of  die  prin. 
dples  of  moral  dynamic* — by  a  right  manage- 
ment of  the  springs  of  action  in  human  nature. 
The  amount  of  ^e  ori^al  customary  loss  — 
this  amount  compared  with  the  causes  that  pro- 
duced it,  may  serve  to  show  how  insufficient  is 
the  utmost  check  which  the  principle  of  sym- 
pathy, supported  by  whatever  assistance  it  may 
happen  to  receive  from  all  other  principles  of  the 
social  stamp — religion  for  instance,  and  regard 
for  character,  put  together — is  capable  of  oppo- 
sing to  the  influence  of  the  telf-regarding  pnnd- 
ple  of  pecuniary  interest,  even  where  human  life— 
where  human  lives  even  in  multitudes  are  at  stake. 
It  may  at  the  same  time  serve  to  obviate  the  im- 
putation of  passion  or  propensity  to  personal  sa- 
tire, if  on  any  occasion  a  suspicion  should  be  seen 
to  sug^t  itself,  that,  in  this  or  that  instance,  the 
fate  OTConvicts  may  have  been  regarded  with  in- 
difference, by  men  hardened  possibly  in  some 
instances  by  personal  character,  naturally  more 
or  less  in  all  instances  by  official  situation.  The 
riews  thus  given  are  not  among  the  most  flatter- 
ing ones;  but  the  statesman,  wno  should  on  that 
account  shut  his  eyes  against  them,  would  be  as 
little  fit  for  his  business  as  the  surgeon  was, 
whose  tenderness  would  not  suffer  him  to  observe 
the  course  he  was  taking  with  his  knife. 

But  to  return.  The  principle  on  which  these 
regulations  were  grounded  (I  mean  in  particular 
so  much  of  it  as  concerns  the  rewards)  had,  all 
this  time,  not  only  been  introduced  into  the  statute 
book — introduced  by  that  means  within  the  pale 
of  that  consecrated  ground,  to  which  even  the 
jealousy  of  office  cannot  refuse  the  name  of  oroc- 
^Ice^but  had  been  agitated,  and  (one  may  almost 
say)  beat  into  every  head,  in  and  about  the  trea- 
sury, at  both  ears,  by  those  discussions  about  the 
slave-trade,  that  year  after  year  had  been  occupy- 
ing and  agitating  both  houses  of  parliament :  and 
the  act  itMlf  by  which  this  prinaple  was  first  in- 
troduced,  has  smce  been,  year  after  year,  amended 
and  enforced  by  statute  after  statute.  Of  this 
so  much  agitated — this  so  universally  accepted 
principle— accepted  at  least  in  its  application  to 
the  conveyance  of  the  unhappy  subjects  of  the 
black  trade— what  use,  what  apjdication,  was 
made  in  the  adjustment  of  the  contract*  for  the 
conveyance  of  white  men,  native  Britons,  to  New 
South  Wales,  the  contracu  themselves,  the  con- 
tracts alone,  were  they  for  this  purpose  to  be  called 
for  by  parliament,  wotdd  serve  to  show.  It  would 

then  be  seen supposing  the  deficiency,  if  any,  in 

point  of  care,  to  be  the  result,  not  c$  financical 
design,  but  of  honest  ne^igence— it  would  then 
be  seen,  whether  the  difference  between  a  white 
skin  and  a  black  one  were,  or  were  not,  an  inter- 
val too  wide,  for  such  powers  of  abstraction  aa 
the  treasury  at  that  time  afforded  to  measure  and 
embrace. 
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the  fugitiyes  horn  pestilence  were  received  by 
fiimine.  Those  who  had  escaped  the  first 
decimation,  were  now  to  go  through  a  second. 
In  one  year  0792,)  out  of  fewer  than  4000 
convicts,  436  breathed  their  last,  of  whom 
more  than  400  were  carried  off  by  fitmine. 
I  say  hy  famine,  for  such  was  the  degree  of 
natural  salubrity  in  the  spot  (a  degree  so 
prodigiously  superior  to  anv  thing  which 
antecedent  experience  could  have  promi- 
sed,) that  in  1794,  out  of  a  greater  number 
there  died  but  forty  two,  and  in  1795,  but 
twenty.* 

At  the  end  of  the  year  1792,  the  destroy- 
ing angel  having  been  at  work  in  this  way  for 
three  years,  out  of  the  whole  number  shipped 
off  within  that  time,  more  than  one  fourth. 


by  sea  and  land  together,  had  died :  out  of 
4792,  viz.  1291. 

In  this  combination  of  associated  scourges 
(both  of  them  in  no  small  degree  the  product 
of  official  numagement)  one  drcumstanoe  re- 
quires to  be  observed.  Of  the  mortality  ob 
both  elements,  that  part  which  took  place  at 
sea,  deplorable  as  it  was  in  itself,  operated 
in  effect  in  diminution  of  the  whole.  The 
522  who  by  pestilence  or  fiimine  perished  m 
the  voyage  —  these  enviable,  because  earlier 
victims  —  these  superfluous  wretches,  had 
they  landed,  would  probably,  and  by  a  nam* 
her  still  greater  than  themselves,  have  in* 
creased  the  midtitude  of  those  subsequent 
victims,  whom,  by  an  undisputed  title,  ftmine 
called  her  own.     From  the  amount  of  the 


*  Medium  of  the  two  years,  33.    This,  taken  from  the  whole  number  of  deaths  in  1792,  436, 
leaves,  for  the  number  of  deaths  by  famine  in  that  same  year,  403. 

TABLE  OF  CONVICT  MORTALITY: 

Abstracted  from  Collins*  Account  of  New  South  Wales :  exhibiting  (so  far  as  is  there  noted)  the 
Deaths  that  took  place  on  the  Voyage  and  in  the  Settlement,  from  I3th  May  1787)  to  30th  of 
April  1795,  Casualties  excepted. 
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To  separate  what  may  be  considered  as  the  extraordinary^  from  what  may  be  considered  as  the 
natural  rate  of  mortality,  proceed  as  follows :  — 

1.  Instead  of  being  landed  year  after  year,  as  per  Table,  suppose  the  whole  number  of  convicts 
actually  shipped  in  the  nine  years  had  been  landed  the  first  year. 

2.  Suppose  the  number  of  natural  deaths  to  have  been  the  same  for  each  of  these  nine  years  ss 
for  the  medium  of  the  last  two,  viz.  33. 

3.  Multiplying,  then,  this  medium  number,  33,  by  the  number  of  years,  9,  you  get  for  the  total 
number  of  natural  deaths  in  the  nine  years, , ^ 

4  From  the  actual  total  number  of  deaths,  natural  and  extraordinary,  in  the  nine  years,  1   i  ir* 

Deduct  the  natural  number  of  deaths,  as  above, 297 

6.  Remains  for  the  number  of  extraordinary  deaths,  .    .    .    , 1161 

which,  within  six  or  seven,  is  the  exact  medium  between  l-6th  and  ]-4th  of  the  number  shipped. 
But  the  real  proportion  (it  may  have  been  observed)  must,  on  sevoal  accounts,  have  probably  been 
above  this  mark. 


*  No  account  for  this  year  is  to  be  found,  ei- 
ther in  Captain  Collins*  Account  of  New  South 
Wales,  or  in  the  accounts  respectively  given  of 
the  same  colony  by  Governors  Philip  and  Hunter, 
and  Mr.  Surgeon  White. 


*>  And  upwards.  '  And  upwards. 

^  In  one  ship  out  of  three :  of  the  othen  no- 
thinff  said. 

*  In  one  ship  out  of  three :  none  in  either  of 
the  two  others. 
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least  rstion  necessary  to  health,  take  away  a 
certain  portion,  only  a  part  may  die :  aggra- 
T8te  the  deficiency  hy  a  small  fraction  more, 
the  same  &te  may  involve  the  whole.  The 
522  and  upwards  who  perished  at  sea,  may, 
by  having  been  thus  destroyed  in  time,  have 
eaved  more  than  521  from  being  destroyed 
by  &mine,  in  addition  to  the  639,  or  there- 
abouts, who  actually  received  their  quietus 
firom  that  scourge. 

**  But,"  says  somebody,  and  not  unplausi- 
blj,  **  to  what  good  purpose  seek,  at  this  time 
of  day,  to  rip  up  these  old  sores  ?  In  respect 
of  life  and  deaUi,  the  establishment  presents 
two  features :  mortality  at  the  outset ;  health 
tnd  vitality  afterwards:  the  mortality  an 
infliction  coonnon  to  all  new  colonies :  the 
vitality,  a  blessing  in  a  degree  altogether  pe- 
culiar to  this  of  New  South  Wales.  The  bad 
b  past,  and  without  remedy :  for  the  future, 
(you  yourself  cannot  but  allow)  the  prospect 
Is,  on  this  side  at  least,  a  fiur  one.** 

Yet,  my  Lord,  in  the  colony  itself,  men 
being  once  landed  tiiere — in  the  several  spots 
at  present  settled,  and,  so  fiir  as  concerns 
or^nary  disease — the  healthiness  of  the  cli- 
mate, and  that  in  a  more  than  ordinary 
degree,  does  indeed  appear  sufficiently  es- 
tablished. But  should  the  existence  of  the 
•ettlement,  (which  God  forbid  on  so  many 
other  accounts,)  be  protracted  for  a  period 
of  considerable  length  —  suppose  double  the 
length  of  that  which  has  already  elapsed — 
it  will  then  be  seen  whether  the  increase  of 
vitality  gained  by  exemption  from  ordinary 
disease,  be  not  dearly  paid  for  by  a  decrease 
produced  in  the  same  period  by  the  operation 
of  the  scourge  oi  famine.  Further  on,  as  the 
&cts  rise  to  view,  I  may  have  occasion  to 
sketoh  out  the  very  particular  nature  of  this 
danger,  and  to  submit  to  your  Lordship, 
whether  it  be  not  inextricably  interwoven 
with  the  unchangeable  circumstances  of  the 
q>ot. 

The  putilence  too  —  the  preliminary  pes- 
tilence during  the  voyage — will  be  found, 
and  in  a  very  high  degree,  not  a  mere  acci- 
dental and  occasional  concomitant,  but  an 
essential  and  irremoveable  one :  for  irremove- 
able  it  must  be  in  no  inconsiderable  degree, 
if  it  be  really  what  it  appears  to  be,  the 
joint  result  of  the  character  of  the  passen- 
gers and  the  duration  of  the  voyage.  Leave 
them  unconfined,  they  mutiny ;  confine  them, 
they  die.  Negligence,  above  or  below,  may 
have  augmented,  as  it  does  indeed  appear  to 
have  augmented,  the  amount  of  the  mortality 
from  this  source:  care  in  both  places  may 
lessen  it;  but  in  such  circumstances,  mor- 
tality, and  that  in  a  most  deplorable  degree, 
is  an  aflliction  that,  on  any  right  consideration 
of  the  nature  of  the  case,  can  scarcely  but  be 
expected  ever  and  anon  to  take  place,  spite 
of  the  utmost  care.    Accordingly,  as  we  are 


informed  by  Mr.  Collins  (u.  222)  in  the  Hills- 
borough, a  ship  that  arrived  in  New  South 
Wales  with  convicts  in  July  1799,  the  deaths 
were,  out  of  300,  no  fewer  than  101,  not  to 
speak  of  sickness ;  although,  according  to  the 
conception  of  the  same  ever  candid  reporter, 
*'  it  was  impossible  that  any  ship  could  have 
been  better  fitted  by  government  for  the 
accommodation  of  prisoners  during  such  a 
voyage.*'  ♦*  The  gaol-fever  lurkmgin  their  clo- 
thing,** is  the  cause  to  which  he  attributes  this 
mortality,  amounting  to  upwards  of  a  third. 
'*  The  terms  of  the  charter  party"  he  under- 
stands to  have  been  *'  strictly  complied  with." 

IV.  Fourth  object  or  end  in  view,  Coia- 
peusatitm,  or  Satisfaction :  the  means  of  it 
to  be  extracted,  if  possible,  out  of  the  pu- 
nishment, and  made  overto  the  party  specially 
injured  (where  there  is  one)  in  satisfiiction 
for  whatever  loss  or  other  suffering  had  been 
brought  upon  him  by  the  offence. 

In  speaking  of  this  as  among  the  ends  of 
punishment,  I  find  myself  driven,  against  my 
wishes,  upon  a  distinction  which,  as  often 
as  it  presents  itseH^  can  never  be  other  than 
an  unpleasing  one:  I  mean  the  distinction 
between  what  exists,  and  what  on  the  score 
of  public  good  it  were  to  be  wished  did  exist, 
in  point  of  law.  That,  in  the  case  of  trans- 
portable  offences  —  of  offences  of  the  rank 
of  those  to  which  that  species  of  punishment 
has  been  annexed — no  such  result  is  among 
the  objects  of  our  system  of  penal  law,  unless 
by  accident,  is  but  too  indisputable :  whether 
it  were  not  desirable  that  it  should  be,  may 
be  left  to  every  understanding,  as  well  as  to 
every  heart,  in  which  the  study  of  law  has 
not  extinguished  the  sense  of  justice. 

Observe,  my  Lord,  the  incongruity,  the 
inconsistency.  Where  the  offence  is  deemed 
least  enormous,  tiie  party  injured  has  his 
chance  of  satis&ction  for  the  injury :  where 
it  is  deemed  most  enormous,  and  punished 
accordingly,  he  has  no  such  chance.  Not  that 
anything  can  be  more  satisfiu;tory  to  anybody 
than  tlus  arrangement  is  to  Blackstone.* 
As  often  as  a  man  is  hanged  or  transported, 
or  kept  in  a  jail  or  flogged,  satisfiiction  is 
tiiereby  given  to  somebody  or  to  something : 


*  He  observes,  and  with  great  truth  (B.  iv. 
ch.  1,)  that  if  the  Crown  takes  everything,  there 
remains  nothing  for  anybody  else.  **  As  the 
public  crime  (says  he)  is  not  otherwise  avenged 
than  by  forfeiture  of  life  and  property,  it  is  un- 
possible  afterwards  to  make  any  reparation  for 
the  private  wrong.**  But  is  it  necessary  or  right, 
that  while  damage  remains  without  reparation — 
injury  without  redress^the  Kmg,  who  hassus- 
tamed  no  damage— that  is,  A  or  B  in  the  name 
of  the  King — dMMild  take  everything— should 
sweep  away  the  whole  of  that  fund  from  which 
reparation  might  have  been  afforded  ?  The  affir- 
mative was  found  as  easy  to  assume,  as  it  would 
have  been  difficult  to  pruvc. 
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this  being  assomedy  what  sort  of  a  thing  the 
Batisfitction  is,  or  who  gets  it,  is,  in  the  learaed 
commentator's  account,  not  worth  thinking 
about.* 

To  your  Lordship's  most  humble  senrant, 
since  he  conceived  himself  to  understand 
what  tatUfaction  meant,  nothing  but  dissa- 
tisfaction (he  will  confess)  has  e?er  been  af- 
forded by  the  arrangements  thus  made  with 
reference  to  it ;  and  with  these  feelings,  some 
sixteen  or  eighteen  years  ago,  he  set  to  work, 
and  travelled  through  divers  investigations 
in  relation  to  the  subject.  Coub^  by  injury 
or  otherwise,  calling  for  satisfiiMTtion,  with  the 
reasons  for  affording  it — party  to  whom — 
party  at  whose  expense — it  shall  be  afforded 
— quantity  and  certainty  of  satis&ction — dif- 
ferent species  or  moiies  of  satisfiiction,  adapted 
to  the  nature  of  the  several  injuries.  Such 
were  among  the  subjects  of  those  labours, 
the  produce  of  which,  lately  rescued  from  the 
spiders  by  a  friend,  should  be  laid  at  your 
Lordship's  feet,  could  time  be  spared  for  any 
such  trifles  from  your  Liordship's  sublimer 
occupations. 

Nine  or  ten  years  ago,  in  drawing  up  the 
proposal  for  my  penitentiary  establishment,  a 
thought  struck  me,  that  on  paying  the  whole 
expense  of  the  experiment,  I  might  perhaps 
be  allowed  to  purchase  the  satisfiM^tion  of 
stealing  the  idea  into  practice.  Amidst  the 
blindness  and  negligence,  the  marks  of  which 
appeared  but  too  conspicuous,  my  hope  was, 
that,  under  favour  of  that  vulgar  and  almost 
universal  jealousy,  that  would  rather  lose  a 
ten-fold  public  benefit  than  not  nibble  down 
to  the  quick  the  recompense  to  the  individual 
who  should  give  birth  to  it,  a  plot  even  for 
doing  good  might  pass  undetected.  lliad, 
however,  miscalculated :  gentlemen  were  too 
sharp  for  me :  what  was  wanting  in  discern- 
ment, had  been  supplied  by  prejudice.  When 
the  proposal  came  to  be  turned  into  a  con- 
tract, the  battles  I  had  to  fight  would  be  here 
«n  episode,  upon  what  I  fear  has  already  been 
accused  of  being  itself  an  episode.  Carefril 
of  my  interests,  as  I  myself  was  negligent — 
seeing  deeper  into  them  by  a  glance  than  I 
had  been  able  to  do  by  the  calculations  and 
meditations  of  months  or  years,  gentlemen 
trembled  lest  I  should  ruin  myself. 

To  let  vour  Lordship  into  a  secret,  the 
danger  of  loss  was  as  nothing :  diminution  of 
gain  was  all  the  sacrifice.  What  I  bound 
myself  to  do  in  this  way,  was  limited  by  con- 
siderations of  necessary  prudence :  my  hopes, 
and,  as  &r  as  means  should  extend,  my  inten- 


*  ^  We  seldom  hear  any  mention  made  of  sa- 
tisfaction to  the  individual,**  says  he :— "  the  sa- 
tisfaction to  the  oomraumty**  (viz.  by  the  de. 
structioD  of  one  of  its  memtjers)  ^'  being  so  very 
great ;  and  indeed  as  the  public  crime,"  Ac  con- 
tinues he,  giving  the  reason  he  is  so  well  satufied 
▼ith  as  above. 


tions,  were  to  do  more.  Your  Lordship  h 
now  master  of  my  secret ;  whidi,  to  com- 
plete the  confession,  has  never  been  such  to 
anybody  that  would  allow  me  to  hope  he 
might  be  prevailed  upon  to  listen  to  it. 

To  return  to  the  question.  In  New  South 
Wales,  the  annual  value  of  a  man's  labour 
being  minus  £46 :  5s.  or  some  such  matter^ 
the  surplus  applicable  to  the  purpose  of  oom- 
pensation  could  not  be  great:  I  mean,  the 
positive  surplus,  extracteble  from  that  ne- 
gative quantity,  for  the  purpose  of  being 
converted  into  the  matter  of  positive  com- 
pensation, payable  to  the  individual  in  Great 
Britain  who  had  been  a  sufferer  by  the  offence 
for  which  the  convict  in  question  had  been 
consigned  to  New  South  Wales. 

I  hear  your  Lordship  stoppbig  me.  **  The 
idea  of  compensation  being,  in  such  a  case,  so 
novel — novel  to  a  degree  which  you  yourself 
sir,  have  even  been  forward  to  ackno^pdedge 
— the  absence  of  it  cannot,  consistently  wil^ 
justice,  be  obj  ected  as  a  blemish  to  that  mtem 
of  punishment,  of  which  the  scene  was  laid  in 
New  South  Wales."  Be  it  so,  my  Lord :  but 
the  task  in  hand  is — a  parallel  to  be  drawn 
between  this  exotic  system  and  the  home  sys- 
tem, which  has  been  set  aside  by  it :  and  the 
mode  of  trial  chosen  by  me,  not  knowing  of 
a  better,  was,  by  their  respective  degrees  of 
conformity  to  the  several  objects  or  ends  of 
penal  justice :  and,  at  the  very  outset,  in 
speaking  of  those  ends,  I  assnmed  the  liberty 
(I  hope  not  altogether  an  unreasonable  one) 
of  adding  to  those  actually  and  habituaDy 
aimed  at,  such  others,  if  any,  in  regard  to 
which  it  might  appear  reasonable  imd  de* 
MirabUi^Uitihej  should  he  aimed  SiL  But,  in 
regard  to  this  of  eon^ensatioH,  as  for  as  my 
opportunities  of  observation  have  extended, 
and  from  all  I  have  been  able  to  collect  from 
offices  of  insurance,  courts  of  justice,  and 
other  places,  it  has  appeared  to  me  that,  when 
a  loss  has  been  suffered,  the  receiving  hmck 
again  the  amount  of  it,  or  so  much  towards 
it  as  may  be  to  be  had,  is  an  event  pretty 
generally  looked  upon  as  a  desirable  one  ;  I 
mean,  in  the  eyes  of  him  by  whom  the  loss 
has  been  sustained :  nor,  saving  Bladcstone, 
and  those  who  think  with  Blackstone,  has 
it  ever  happened  to  me  to  meet  with  any 
person,  to  whom  it  has  presented  itself  in  the 
opposite  point  of  view,  unless  those  be  ex- 
cepted, at  whose  expense  and  to  whose  loss 
the  matter  of  compensation  was  to  be  found ; 
a  class  of  persons  whose  repugnance  would 
not,  1  believe,  on  the  present  occasion,  be  re- 
garded as  an  insuperable  obstacle,  forasmuch 
as,  by  the  supposition,  it  is  intended  ther 
should  undergo  punishment — and  a  degree  of 
punishment,  of  which  the  mortification  from 
such  loss  would  be  but  a  part. 

If,  then,  it  may  be  assumed  that  compen- 
sation presents  a  legitimate  title  to  a  place 
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4nioiig  the  ends  of  penal  justice,  it  appears 
further  to  my  hnmble  conception,  that  sup- 
posing, with  the  fiiTourite  system  of  exotic 
punislunent  in  one  scale,  and  the  discarded 
system  of  home  punishment  in  the  other,  the 
balance  were  to  be  found  to  hang  exactly 
eren  (the  weights  from  the  four  other  topics, 
example,  rrforwuttion,  mcapacUation  for  fresh 
offences,  and  eeonomjf,  being  collected  and 
thrown  in  on  both  sides)  that  on  that  suppo- 
sition, I  say — and  that  I  hope,  not  a  very  pre- 
sumptuous one — a  few  grains  of  compensation 
might  (forasmuch  as  there  could  be  nothing 
of  the  sort  in  the  opposite  scale)  be  found 
peradyenture  to  preponderate. 

This  is  all  I  presume  to  contend  for  under 
this  head :  and  here  ends  all  the  trouble  I 
wish  to  gire  your  Lordship,  for  the  present 
«t  least,  on  the  subject  of  this  unfashionable 
and  little  regarded  end  of  penal  justice. 

V.  Kfth  head  of  comparison  between  the 
two  systems :  fifth  and  last  object  or  end 
proper  to  be  kept  in  view  in  a  system  of  penal 
legislation :  the  collateral  oljject  of  Economtf : 
economy  in  respect  of  the  aggregate  expense 
<^  the  establishmenu  allotted  to  this  pur- 
pose. 

In  the  28th  Report  of  the  Committee  on 
Finance,  your  Lordship  possesses  a  document 
in  which  this  topic  stands  discussed,  with  that 
comprehensive  and  demonstrative  accuracy 
in  which  the  advocates  of  the  penal  coloni- 
zation system  have  never  ceased  to  behold 
their  sentence.  I  beg  your  Lordship's  par- 
don :  instead  of  advocates,  I  should  rather 
have  said  eupporten  ;  for,  to  be  an  advocate 
of  a  system,  a  man  must  have  something  to 
toy  for  it,  which  in  the  case  of  a  supporter  is 
not  necessary.  In  the  present  instance,  in  the 
character  of  advocates,  I  have  always  found 
gentlemen  as  silent  and  modest  as  in  the 
character  of  supporters  they  have  been  found 
powerful — and  by  dint  of  power  firm  and 
strenuous.  In  the  epithet,  the  so  often  quoted 
epithet,  "  improved,**  consists  (as  your  Lord- 
ahip  will  find)  not  only  the  substance,  but 
the  entire  tenor  of  their  argument :  and  on 
what  sort  of  foundation  that  epithet  has  been 
applied  is  a  point  on  which,  by  this  time, 
your  Lordship  is  not  altogether  unprepared 
to  judge.  Including,  as  it  does,  the  whole 
Imdget  of  their  arguments,  for  all  occasions, 
on  which  the  merits  of  the  fiivourite  esta- 
blishment can  come  in  question,  it  would  be 
injustice  to  refuse  them,  on  any  occasion,  the 
full  benefit  of  it. 

According  to  the  calculations  in  the  above 
Finance  Report — m  New  South  Wales,  the 
average  annual  expense  of  convicts,  per  head, 
Tarjring  according  to  a  variety  of  statements 
and  suppositions,  is  fit>m  £33 : 9 :  5^  to 
X46:7:9^;  the  highest  rate  of  expense  the 
most  probable. 


Annual  expense  per  head  of  convicts  i 
tained  on  the  intended  penitentiary  plan, 
exdusive  of  expense  of  building  and  out- 
fitting once  paid,  as  per  draught  of  con- 
tract,'     £12    0    0 

Expense  of  building  and  outfitting 
«>r  the  intended  number  of  a  thou- 
sand, as  per  ditto,  £19,000— say 
for  round  numbers  £20,000:  this 
at  five  per  cent,  makes  to  be 
added  per  head  per  annum,    .      10    0 

Expense  of  land  for  the  building, 
had  the  spot  at  Battersea  Rise 
been  taken,  that  had  been  appro- 
priated to  the  penitentiary  esta- 
blishment by  a  jury  under  the 
act  of  1779,  £6,600  :t,  or  if  an 
allowance  had  been  made  for  in- 
tervening rise  of  value,  say 
£10,000:  this  at  five  per  cent, 
makes  to  be  further  added  per 
cent,  per  annum,    ....       0  10    0 

Total  expense  per  annum,  £13  10  0 
Say,  accordingly,  rate  of  expense  of  the 
colonial  establishment  to  the  penitentiary 
establishment — in  round  numbers,  from  some- 
what more  than  two  to  one,  to  somewhat 
less  than  four  to  one. 

True  it  is,  that  in  the  course  of  the  seven 
or  eight  years,  during  which  the  pretence 
for  reOuquishment  on  the  ground  of  lapse 
of  time,  had  been  manu£M;turing,  the  expense 
of  necessaries  had  received  sudi  an  increase, 
that,  without  some  such  addition  as  between 
£4  and  £5,the  fiuth  plighted  by  the  acceptance 
of  the  proposal  in  1793,  must  (as  your  Lord- 
ship may  have  observed  from  my  armed,X  and 
therefore  suppressed  memorial  of  April  1800,) 
have  been  violated  in  substance.    True  it  it 

also,  that  by  the  compliment  paid  to in 

the  change  of  the  spot  from  Battersea  Rise 
(the  spot  chosen  by  the  twelve  judges,  &c., 
and  valued  by  a  jury  under  the  act  <^  1779,) 
to  Tothill-fidds,  an  additional  expense  would 
have  been  incurred :  an  expense,  ^e  amount 
of  which,  though  not  capable  of  exact  liqui- 
dation, might,  supposing  the  lot  had  been 
completed,  be  set  down  in  round  numbers  at 
another  £10,000 :  so  that,  upon  the  whole^ 
the  expense  per  head  per  annum  of  the  pe- 


*  28cb  Finance  Report,  p.  71. 

t34thOeo.  III.c.84,§^L 

X  Armed,  i  e.  with  reasons :  suppressed,  be- 
cause the  reasons  were  found  troublesome.  The 
distinction  is  one  which  it  was  necessary  to  note; 
because,  in  the  unarmed  memorial  cut  out  to 
pattern,  as  per  order,  and  delivered  in  instead  of 
the  other,  no  such  troublesome  reasons  might  be 
to  be  found.  The  armed  one  is,  moreover,  the 
one  which,  notwithstanding  all  suppressions,  has 
been  in  your  Lordship's  hukls  these  six  months* 
The  luurmless  one  lies  very  q^uietly  upon  the 
Treasury  shelves.  The  distmction,  by  no  means 
an  nninstructive  one,  will  be  explained  in  the 
course  of  the  narrative  by  a  variety  of  examples. 
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nitentianr  tyatem,  on  the  supposition  of  the 
tiiousand  prisoners,  would  have  been  to  be 
raised  from  about  £13  :  10s.  to  about  £18, 
10s.  But  the  difference,  amounting  to  about 
£5  a- year  per  convict,  belongs  plainly  to  no 
such  account  as  that  of  the  original  and  pro- 
per expense  of  the  penitentiary  system :  it 
may  be  set  down  to  the  account  of  public 

money  wasted — wasted  between and 

by  the  one  of  these and  in- 
corruptible members  of ,  in  spite  of 

the  most  strenuous  remonstrances  on  my 
part,  out  of  compliment  to,  and  for  the  accom- 
modation of  the  other. 

"  But  the  expense,**  says  somebody,  "  will 
decrease :  it  was  expected  to  be  great,  till  the 
colony  raised  its  own  provisions;  but  now 
that  period  is  arrived." 

My  Lord,  if  it  were  put  to  me  to  say,  ho- 
nestly and  sincerely,  whether  the  expense  per 
head  were  most  likely  to  increase  or  to  de- 
crease (reckoning  from  the  last  amount  as 
stated  in  the  report  of  the  committee  of  fi- 
nance), I  should  certamly  answer  —  to  de- 
crease, and  that  in  a  considerable  degree: 
though  at  the  sametime,  were  I  to  be  asked 
whetiier  any  considerable  decrease  would  be 
to  be  depended  upon,  I  could  not  answer 
otherwise  than  in  the  negative. 

On  the  other  side  of  the  question,  there 
are  two  other  points,  to  which  I  could  ven- 
ture to  speak  with  much  greater  confidence. 

One  is,  that  the  rate  of  possible  decrease 
has  its  limits ;  and  those  limits  such,  that 
there  is  not  any  the  smallest  chance  what- 
ever, that  within  the  compass  of  the  present 
century  the  rate  of  expense  per  head  in  New 
South  Wales  will  be  reduced  to  a  level  with 
the  rate  at  which,  if  the  public  fiuth  had  been 
kept  with  me  at  the  outset,  it  would  have 
stood  under  the  penitentiary  system.  I  might 
perhaps  add — nor  even  to  a  level  with  that 
at  which  it  would  now  stand,  if  so  much 
of  the  public  fidth,  as  at  this  time  can  be  kept 
with  me,  were  now  kept. 

Another  is — that,  long  before  the  rate  of 
expense  per  head,  in  New  South  Wales,  is 
reduced  so  much  as  to  the  level  of  what  it 
would  now  be  under  the  penitentiary  system, 
this  latter  expense  would  be  reduced  to  no- 
thing at  alL 

In  relation  to  the  first  of  these  two  points 
—  the  probable  amount  of  the  decrease  in 
the  case  of  the  New  South  Wales  system  —  if 
our  expectations  are  governed  by  those  which, 
according  to  the  latest  documents,  were  en- 
tertained by  the  conductors  and  supporters 
of  it,  they  at  least  cannot  complain  much  of 
the  estimate. 

Of  the  expense  of  the  ten  or  eleven  first 
vears  of  the  existence  of  this  settlement,  be- 
ing the  period  comprised  in  the  account  signed 
CkarleM  Long,  16th  May  1798,  and  marked 
O  in  the  28th  Finance  Report,  printed  26th 
June  1796,  the  grand  total,  at  that  time 


brought  to  account,  amounted  to  £1 ,037,000. 
This  total  is  compounded  of  seven  divisioBs. 
One  of  them  is  intituled,  '*  Expense  of  vic- 
tualling the  convicts  and  the  settlement  frooi 
home.**  To  this  division  a  note  is  subjoined, 
expressive  of  the  expectations  of  the  con- 
ductors and  supporters  of  this  sjrstem,  in  re- 
lation to  the  reduction  of  (he  expense.  **  It 
is  supposed,*'  says  the  note,  "  this  expense, 
compared  with  the  numbers  victualled,  wiU 
gradually  decrease.** 

It  is  to  this  division  (your  Lordship  will 
have  the  goodness  to  observe) — it  is  to  this 
division  that  the  expectations  thus  declared 
confine  themselves :  of  no  other  of  the  seven 
divisions  is  any  such  expectation  so  much  as 
hinted. 
The  sum  expressive  of  the  expense  onder  tUs 

headis £186,270 

Lest  anything  should  be  omitted, 
that  can  possibly  help  to  swell 
the  amount  of  the  only  head  upon 
which  any  expectation  of  reduc- 
tion is  so  much  as  professed  to 
be  entertained,  let  it  be  observed* 
that  (according  to  another  state- 
ment in  this  same  account)  had 
the  plan  of  accounting,  pursued 
on  and  from  the  fourth  year,  been 
pursued  during  the  three  first, 
this  division  would  have  received 
an  addition,  at  the  expense  of 
the  last  preceding  one,  intituled, 
**Firit  e»tabUshment  of  settle^ 
ment  and  trantportation  of  con- 
victs :**  the  total  of  which,  for  the 
ten  or  eleven  years,  is  .  .  .  26i,4SS 
Say,  then,  instead  of  £186,270— 

and  for  round  numbers,  .  .  200,000 
From  the  grand  total,  amounting  to  1,037,290 
Strike  off,  for  the  same  reasons, 

the  odd 37,290 

Remains       1,000,000 

which  gives,  for  the  proportion  of  that  one 
of  the  seven  divisions  on  which  alone  any 
saving  was  so  much  as  expected,  one  jytk 
part  of  the  whde.  The  saving  expmed 
(your  liordship  will  be  pleased  to  observe) 
was  not  the  saving  of  but  only  a  saving  cpoii, 
that  branch  of  the  expense :  not  a  saving  of 
the  whole,  but  only  a  saving  of  some  unspe- 
cified and  unspedfiable  part  of  it.  Let  us  be 
more  liberal,  however,  to  honourable  and 
right  honourable  gentlemen,  than  they  would 
venture  to  be  even  to  themselves.  CaU  it  a 
saving  of  the  whole.  On  the  other  hand,  let 
us  take,  for  the  probable  continued  amount  of 
the  expense  per  head,  setting  aside  the  de- 
duction, the  then  actual  amount,  as  found  by 

the  committee, £46    7    0^ 

From  the  amount  so  found,  let 
us,  for  the  sake  of  round 
numbers,  strike  off  the  odd    .    0    2    0^ 


Remains £46    5    0 
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Brougbt  fbrwwd,    .     £46    6    0 
Troni  tto  sum  deduct  the  BUfv 

poeed  taTingy  amountiiig  to    .950 


Bemains £37    0    0 

In  this  £37,  then,  your  liordship  sees  that 
quantity  towardt  which,  according  to  the 
expectation  of  gentlemen  who  are  urged  by 
€Tery  imaginable  motive  to  put  the  best  face 
poattUe  upon  their  '*  improved"  colony,  may 
be  considered  as  likely  to  be  making  ap- 
proadies,  from  time  to  time,  but  to  which,  even 
according  to  expectations  so  circumstanced, 
H  can  never  be  considered  as  susceptible,  in 
the  nature  of  the  case,  of  ever  being  reduced. 
But  in  this  £37  your  liordship  sees  a  rate 
of  expense  the  exact  double  of  that  of  the 
penitentiary  establishment,  taken  at  its  latest 
and  artificially  augmented  nominal  amount, 
£18,  lOs. 

Being  the  amount  to  which 
gentlemen  themselves  had  (as 
already  mentioned)  contrived  to 
swell  it  from  the     ....     £13    0    0 
Which  was  the  original  and  proper  rate.* 
Here,  then,  as  in  a  nut-shell,  your  Lord- 
ship  may  see  the  morality,  the  economy,  and 
the  logic  of  right  honourable  gentlemen — all 
in  their  genuine  colours. 

For  seven  years  together,  by  a  course  of 


*  In  addition  to  this  £46 :  As.,  or  this  £87,  the 
whole  produce  and  value  of  the  whole  labour  ex. 
tiactea  or  extracuble  from  the  convicts  (while  in 
their  state  of  bondage  at  least)  may  be  consi. 
dered  as  so  much  thrown  away :  or,  if  not  consi- 
dered as  thrown  away,  then,  whatever  may  be  the 
value  of  it  ought  at  any  rate  to  be  added  to  the 
account  of  expense,  since  that  account  is  lessened 
and  reduced  to  those  sums  respectively  by  the 
amount  of  it.  On  the  panopticon  plan,  one 
fourth  part  of  the  produce  of  each  man*s  labour 
would,  without  any  additional  expense  to  govem- 
inent,  have  been  employed— partly  in  insuring  to 
him  a  maintenance  m  his  declining  years,  partly 
in  administering  present  comforts  to  himself  and 
£unily,  where  he  has  one :  the  other  three  fourths 
would  have  been  employed— partly  in  fumishinff 
the  capital  necessary  for  the  settmff  to  work  such 
coovicu  as  should  choose  to  betake  themselves 
CO  the  establishment  for  employment,  af^  the 
expiration  of  their  respective  terms ;  (a  good  deal 
of  It  in  the  charges  of  ouildings,  and  other  masses 
of  fixed  and  other  capital)— partly  in  affording 
suhaisfance  and  recompense  to  the  various  de- 
acriptioos  of  persons  employed  in  the  way  of  ma- 
nagement and  superintendence. 

Under  the  head  of  Incapacitation  (viz.  for  fresh 
offences),  I  have  had  occasion  to  point  out  the 
advantages  reaped  in  that  way  from  the  tran- 
quillizing  hand  of  deatK  The  same  active  and 
gratuitous  agent,  while  thus  employed  in  the 
p^ice  department  in  cutting  short  the  thread  of 
me,  will  nave  been  rendering  proportionate  ser- 
vice in  the  financial  department,  by  a  proportion- 
aUe  abridgment  of  the  thread  of  expense. 

At  the  time  of  the  last  account,  the  actual 
piamtmm  of  the  expense,  taken  in  its  total,  rose 
no  higher  than  a  million  and  thirty-seven  thou, 
•and  pounds,  for  the  eleven  or  twelve  years  at 


management  which  I  may  have  occasion  to 
exhibit  elsewhere,  they  were  manufacturing 
their  **  lapse  of  time ;"  and  thus  was  formed 
one  of  their  four  grounds  for  the  relinquish- 
ment of  the  incommodious  measure. 

In  a  still  longer  space  of  time  (adding  pre- 
ceding delays)  they  manu&ctured  a  necessary 
**  increase  of  terms ;"  and  this  was  another  of 
their  four  grounds :  and,  in  these  two  har- 
monizing features,  your  Lordship  beholds  the 
morality  of  honourable  and  right  honourable 
gentlemen  delineated  to  the  Me. 


that  time  elapsed :  but  unless  gentlemen  choose 
to  take  credit,  as  fbra  service  done  to  his  Mio^sty, 
for  the  number  of  his  sutyects  thus  got  rid  of,  to 
this  £1,087,000  should  be  added,  upon  a  fair  es- 
timate,  some  such  matter  as  one,  two.  or  three 
hundred  thousand  pounds  more.  Baa  as  it  is, 
as  a  measure  of  ponce — ^bad  as  it  is  as  ameasure 
of  finance— it  would  in  both  characters  have  been 
still  worse,  had  it  not  been  for  its  efficacy  in  the 
character  of  a  measure  of  destruction.  Some 
men,  I  hope,  will  not,  even  in  the  secret  of  their 
own  bosoms — no  man,  I  trust)  will  openly,  and 
in  the  face  of  day,  be  bold  enough  to  set  down 
this  destruction  on  iheprqfit  side  of  the  account. 
Not  that  even  this  flagitious  profit,  if  it  were  one, 
could  be  justly  placed  to  the  account  of  this  new 
invented  transportation  system :  since,  by  setting 
or  leaving  men  to  rot  in  gaols  at  home,  the  same, 
or  any  sull  more  preventative  and  UMve  econO' 
mical  degree  of  destruction  might  be  effected  at 
a  small  part  of  the  expense. 

Notwithstanding  this  increase  in  thetotal  ^tun- 
/urn,  the  rate  of  expense  per  head  j^it  may  be 
obsmed  on  the  other  hand)  would  in  this  case 
have  been  diminished :  since  those  divisions  of 
the  expense,  which  are  fixed,  and  apply  in  com- 
mon to  the  whole  number  of  persons  maintained 
—  such  aa  the  expenses  of  the  several  official  es* 
tablishments— civil,  military,  and  naval — those 
heads  of  expense  having,  by  the  supposition,  a 
greater  number  of  heads  of  persons  to  distribute 
themselves  upon ;  would  fall,  in  so  much  the  less 
ma^ilode,  upon  each.  The  truth  of  this  obser- 
vation must,  to  a  certain  extent,  be  admitted : 
some  heads  of  expense  there  are,  to  which  the 
survivance  of  the  numan  beings,  who  perished, 
would  not  have  added  any  increase.  The  expense 
of  transportation  is  an  example :  but  in  what 
degree  —  or  indeed  whether  in  any  degree  — the 
expense  of  the  several  superintending  establish- 
mentsabove  mentioned,  can  with  propriety  be  con- 
sidered, aa  being  in  the  same  case,  will  be  nutter 
of  great  doubt  Throughout,  the  scantiness^  or 
supposed  scantiness,  of  these  several  establish- 
ments, appears  to  have  been  matter  of  general 
complidnt :  this  complaint,  well  or  ill-grounded, 
has  been  amonff  the  few  complaints  which  appear 
to  have  met  with  adeauate  attention  here  at  home, 
and  a  verv  considerable  increase  in  the  totol  of 
those  establishments  has  been  the  consequence. 
Thus  stands  the  matter,  notwithstanding  the  re- 
duction effected  in  the  population,  by  the  causes 
of  destruction  above  mentioned:  can  it  reasonably 
be  assumed,  that,  if  the  population  had  been  in 
any  considerable  degree  greater,  the  establish- 
ments for  the  management  of  it  would  not  in  the 
same  degree  have  been  hicrcMed  ? 

This  topic  is  mentioned  only,  (as  Necker 
would  say)  pro  memorid :  to  form  aprecisecalcu- 
lation,  would  require  a  mass  of  labour  and  paper 
disproportionate  to  the  present  purpose. 


Digitized  by 


Google 


204 


PANOPTICON  veriug  NEW  SOUTH  WALES. 


The  genuine  expense  of  the  dis- 
carded system  wu  as     .    .    X18  10    0 

The  expense  to  which  they  had 
contrived  to  swell  it,  for  the 
purpose  of  blasting  it,  was  as  .  18  10  0 
Instead  of  it,  and  in  the  character 
of  a  declared  ground  for  discard- 
ing it,  though  there  be  no  in- 
compatibility, they  keep  up  the 
fevourite  system,  the  expense 
of  which,  by  the  latest  accounts, 

was  as 46    5    0 

And  which  they  themselves  could 
not  pretend  to  say  was  likely 
ever  to  be  reduced  so  low  as  .  87  0  0 
And  here  your  Lordship  has  another  sample, 
of  that  congenial  cast  of  economy ^  for  which 
the  public  is  indebted  to  the  contrivers  of 
the  never-to-be-forgotten  Poor  BiU. 

It  is  to  save  the  public  from  being  bur- 
thened  by  that  *'  increase  of  terms,*'  to  which, 
not  altogether  without  reason,  the^  apply  the 
attribute  **  great*' — to  save  his  Majesty's  sub- 
jects from  paying  £18 :  10s.  that  they  saddle 
the  present  generation  with  £46 :  5s.^eaving 
to  some  future  generation  its  chance  for  see- 
ing the  expense  reduced  to  a  sum  between 
that  and  the  £37. 

And  here,  in  conclusion,  your  Lordship 
sees  a  sample  of  that  logic  which  has  led  to 
such  economy t  and  proved  such  morality  to 
be  conducive  to  true  interest,  and  compatible 
with  lasting  fiime. 

Tour  Lordship  (I  hope)  has  not  fiMgotten, 
that,  in  relation  to  every  one  of  those  points 
which  either  have  been,  or  ought  to  have  been 
its  (f/rect  objects — example — rrformation — 
incapacitation  in  regard  to  ulterior  o&iences — 
compensation  for  the  mischief  by  past  offences 
— the  establishment  has  been  (according  to 
the  nature  of  each  object)  as  completely  un- 
condudve,  or  as  strenuously  repugnant,  as  it 
is  possible  for  an  institution  to  be :  and  it  is  for 
so  pre-eminent  a  degree  of  unfitness  with  re- 
ference to  all  these  its  direct  ends,  that  a 
compensation  was  to  be  looked  for  on  the 
collateral  ground  of  economy;  —  economy, 
the  only  ground  so  much  as  hinted  at — the 
strong  and  &vourite  ground  of  right  honour- 
able gentlemen :  —  the  only  one  of  the  five 
objects  so  often  mentioned  that  appears  ever 
to  have  had  any  pretensions  to  the  honour  of 
their  notice :  for,  as  to  the  confining  the  mis- 
chievous activity  of  convicts  —  confining  it. 


by  lawless  force,  to  the  spot  firam  wbidi  the 
law,  had  its  force  been  e<iual  to  that  of  right 
honourable  genUemen,  would  have  set  them 
free — confining  it  to  a  part  of  his  Ift^esty's 
dominions,  and  thereby  preventing  it  from 
displaying  itself  in  any  part  except  that  one 
— as  to  this  point,  I  luive  already  had  occa- 
sion to  observe,  that  change  of  place  and  «»- 
nihilation  are  not  the  same  operation  to  aa 
ordinary  understanding,  whatever  they  may 
be  to  extraordinary  ones. 

**  In  arithmetic^**  (says  Bfr.  Rose  most  tru- 
ly*) **  there  is  no  eloquence  to  persuade,  no 
partiality  to  mislead.  In  its  calcuktioos, 
therefore,"  (I  keep  on  saying  with  the  right 
honourable  gentlemen  at  my  respectfrd  dis- 
tance,) '*  if  Uie  reader  will  have  the  patience 
to  peruse  them,  plainly  and  fiurly,  as  they  are 
given  in  the  preceding  pages,  he  cannot  be  at 
a  loss  for  his  decision.  To  them  the  writer 
of  these  sheets,"  (1  still  keep  up  with  him,) 
"  can  with  confidence  appeal.  The  stttrject," 
he  continues  and  concludes,  does  not  **  adndt 
of  &vour,  but  it  cannot  foil  to  obtain  justice.** 
There — there,  alas! — he  distances  me.  The 
subject — the  subject  in  which  /  was  oon- 
cemed — did  admit  oi  favour^  and  therefore 
it  could  not  obtain  justice. 

So  much  for  the  contingent  decrease  upon 
the  expense  of  the  fovourite  establishment 
Tour  Lordship  may  now  compare  it  with  the 
decrease  already  hinted  at,  in  the  case  of  its 
devoted  rivaL  Of  thb  expense,  the  conti^ 
nuance  being  limited  to  that  of  the  longest  of 
two  Uves,  one  of  them  a  very  insignificant 
and  useless  one,  was  in  June  1708,  in  a  valua- 
tion printed  in  the  28th  report  of  the  finance 
committee,  estimated  at  from  about  12}  to 
about  13}  years  ;t  and,  in  the  course  of  the 
four  years  and  more,  which  gentlemen  have 
since  contrived  to  make  elapse,  those  two 
Uves  rit  will  be  comprehended  without  much 
difficulty)  have  not,  under  the  care  thus  taken 
of  them,  increased  much  in  value. 

Thus  much,  on  the  supposition  of  a  reduc- 
tion under  one  of  the  seven  heads  of  expense. 
Against  this  will  be  to  be  set  the  contingency 
of  an  increase  t  under  two  other  of  these  heads : 
a  contingency  which  does  not  present  itself 
as  altogether  an  improbable  one :  I  mean  those 
of  the  military  and  naval  establidmients;  to 
say  nothing  of  the  civile  which  is  so  much  in* 
ferior  to  the  least  of  them.J 


•  On  the  CivU  List  1803,  p.  90.  f  Appendix  H.  p.  81. 

^  Compantive  State  of  the  three  Esublishments,  Civil,  Military,  and  Naval,  in  different  yesn^ 
as  per  28th  Report  of  the  Committee  of  finance,  p.  26,  and  Appendix  O  to  do.  p^  12L 

I7S1.  ^797. 

CivO,  App.  O.  p.  121,  .    .  £2,877  10    0   .    .  £5,623  10    0 
Military  App.  O.  p.  121,    .   6,847    1  10 .    .     16,906    4    2| 


Naval,  p.  26,    . 


£9,724  11  10 
10,010    0    0 


£22.429  14    24 
i     10,010    0    0 


£32,439  14    2| 
«  Average  of  the  whole  eleven  or  twelve  years:  the  aepaiate  amountof  the  respective  years  being, 
in  the  case  of  the  naval  establishment,  unascertainable. 
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Tour  Lordship  has  not  £dled  to  notice  in 
its  pkoe  the  lady's  letter.  The  initial  and 
principal  part  of  it  brings  upon  the  carpet  this 
same  topic  (and  sore  enough,  my  Lord,  it  is 
not  from  that  source  alone  that  your  Lord- 
ship has  heard  of  it,)  the  two  sorts  of  things 
at  present  needful  to  the  **  improved"  colony 
— more  vessels  and  more  troops.  The  pas- 
sage is  in  these  words :  — 

"  Port  Jackson,  7th  October  1800. 

*'  H.  M.  Ship  Bufialo,  returning  to  Europe, 
gives  me  an  opportunity  of  writing  to  you, 
and  of  mentioning  the  uncomfortable  state  of 
anxiety  we  are  kept  in  by  the  late  importa- 
tion of  United  Iririmien.  For  these  last  six 
montiis  we  have  been  under  some  apprehen- 

nons :  but ,  disbelieving  their  intentions, 

took  no  steps  to  prevent  their  designs, 

mtil  last  Sunday  week,  which  was  the  day 
fixed  for  the  destruction  of  the  military  and 
principal  fionilies  at  Phramatta ;  a  consider- 
able settlement  fifteen  miles  from  this.  The 
alarm  being  general,  prevented  their  meet- 
ing: but  above  thirty  of  the  ringleaders  were 
apprehended  and  examined,  when  the  greatest 
part  confessed  the  horrid  plot  Most  of  the 
passengers  in  the  Buffiilo  treat  this  business 
as  ridiculous :  but  this  is  probably  because 
they  are  not  Ukely  now  to  partake  of  our 
danger,  or  from  their  not  knowing  the  dread- 
ful enormities  already  committed  by  these 
people  in  their  own  country.  Our  military 
§one  is  very  little  in  comparison  of  the  num- 
bers of  Irish  now  in  the  colony,  and  that  little 
nnefa  divided :  the  Buffido*s  sailing  leaves  us 
without  any  naval  protection  whatever.  Much 
trouble  may  heM  us  before  any  succours  cnii 
arrive,  even  after  our  critical  situation  is 
known;  and  we  have  every  reason  to  believe 
that  other  diips,  with  the  same  description 
of  people,  are  now  on  their  voyage  to  this 
place.** 

That  these  apprehensions,  though  expressed 
by  a  female  pen,  were  neither  unfounded  nor 
exaggerated,  appears  pretty  well  established 
by  posterior  accounts.  For  these,  indeed,  I 
have  no  other  warrant  than  that  of  the  news- 
papers from  which  they  are  copied.  All  the 
knowledge  I  have  of  them  is  of  the  nega- 
tive kind,  viz.  that  I  know  nothing  what- 
ever, either  of  the  authors  of  the  respective 
artides  of  intelligence,  or  of  the  manner  in 
which  they  found  their  way  to  the  respective 
prints.  But  even  this  negative  knowledge  is 
not  altogether  without  its  use  and  application, 
«nee  the  result  of  it  is,  that  the  contents 
cannot  have  received  any  undue  tincture  from 
any  motives  by  which  the  present  represen- 
tation may  be  supposed  to  have  been  tinged.* 

•  Porcupine^  lOth  June  180L_**A  letter 
ttom  Boomv  my,  dated  the  7th  October,  con- 
tains  the  fimowmg  intelligence :— ^  A  very  un. 
pleaasnt  drcumstance  had  like  to  have  occurred 


**  But  New  South  Wales,"  (it  may  still  be 
said,)  **  New  South  Wales,  besides  being  an 


here  lately.  The  Irish  rebels,  who  were  lately 
transported  into  this  country,  have  imported  with 
them  their  danffenros  principles,  raUier  increased 
than  subdued  by  their  removal  from  their  native 
country.  They  began  by  circulating  their  doc- 
trine among  the  convicts,  and  a  conspiracy  had 
scarcely  b<^  formed  before  it  was  happily  dis. 
covereo.  They  bad  conducted  their  scheme  with 
great  art  and  secresy,  to  which  they  were  gene- 
rally  sworn,  and  offensive  weapons  were  made, 
even  from  the  tools  of  apiculture,  for  carnring 
their  purpose  into  execution.  In  no  part  or  the 
British  dominions  uixm  any  occasion,  could  the 
troops  and  principal  inhabitants  show  more  wnX 
and  alacrity  in  cmning  forward  in  support  of  the 
government.* " 

Such  is  the  account  given  in  the  above  paper, 
of  an  affidr  which  appears  to  have  been  the  same 
as  that  spoken  of  in  the  lady*s  letter. 

The  account  given  of  the  same  affiur,  in  the 
concinuationof  (^ptain  (nowLieutenant-oolonel) 
Collins'  history,  is  as  follows,  page  306  ^~^*  The 
Buffalo  sailed  for  En^Umdon  the  2  Ist  of  October, 
and  as  the  Governor  nad  intended  to  touch  and 
land  at  Norfolk  Island,  for  the  purpose  of  learn- 
ing, from  his  own  observation,  something  of  the 
state  of  that  settlement,  some  few  of  the  Irish 
prisoners^  who  were  suspected  of  laying  plans  of 
insurrection  and  massacre,  were  takea  in  the 
Buffalo,  and  landed  there.  ^ 

The  prisoners  in  question  appear  to  have  been 
of  the  numberof  those  who  had  been  taken  up  (as 
the  historian  informs  us),  and  examined  on  the 
suspicion  of  a  plot  of  this  kind,  so  lone  before  as 
in  the  beginning  of  the  preceding  month.  II.  CoU 
lins,  p.  m  Marks  of  falsehood  (it  is  to  be  oh- 
served)  appear  on  the  face  of  the  confessions  as 
reported :  butan  interpretation  thatsusgests  itself 
is — that  thouffh  the  plot,  as  pretendeoto  be  con- 
fessed, was  false,  theobjectof^the  falsehood  was  to 
conceal  a  true  one.  That  the  belief  of  a  true  plot 
at  the  bottom  of  the  whole,  was  generally  enter- 
tained, appears  by  the  exertions  made,  under  the 
authority  of  the  governor,  to  guard  against  the 
apprehended  mischief,  by  so  strong  a  remedy  as 
the  formation  of  volunteer  auodatiotu :  ^^  two 
volunteer  associations  of  fifty  men  each,**  out  of 
such  materials  as  *'^  the  most  respectable  inhabi- 
tants** in  a  colony  so  composed.  The  declared 
object  was  *'*'  the  increasing  the  armed  force  of 
the  colony.**  If  in  the  amount  of  the  regular 
force  the  deficiency  had  not,  in  the  judgment  of 
the  governing  part  of  the  colony,  been  a  very  de- 
aden one,  it  may  be  imagined  whether  any  such 
auxiliaries  would,  in  any  such  number,  have  been 
called  in  to  supply  it. 

BeWi  Weekly  Mettenger^  SJ  January  1802. 
_ ^^  In  consequence  of  a  number  of  Irish  rebels 
having  been  transported  and  sent  to  Botany  Bay, 
and  there  attemptm^  to  subvert  the  government 
by  various  acts  of  disorder  and  tumult,  that  co- 
lony became  in  a  state  of  insurrection ;  and  at 
Norfolk  Island  they  would  have  succeeded,  but 
for  the  manljr  and  spirited  conduct  of  Governor 
Ring  and  Lieutenant-governor  Patterson,  who 
caused  the  principal  ringleaders  to  be  secured, 
some  of  whom  were  executed.  The  spirit  of  in- 
surrection was  in  some  degree  revived  by  the 
arrival  of  the  Lady  Anne  transport  in  March 
last,  bringing  with  ner  one  hundred  and  fifty  of 
the  vilest  miscreants  of  all  descriptions,  convicted 
of  the  worst  of  crimes,  such  as  murder,  &c.,  &c. ; 
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establishment  for  the  maintenance,  employ- 
ment, and  reformation  of  convicts,  is  moreover 
a  colony :  and,  as  colonies  in  general  are  admit- 
ted to  be  valuable  possessions,  so  must  this 
too;  since  thu,  whatever  becomes  of  it  in  any 
other  character,  remains  at  any  rate  a  colony.*' 

My  Lord — to  confess  the  truth,  I  never 
could  bring  myself  to  see  any  real  advantage 
derived  by  the  mother  country,  from  anything 
that  ever  bore  the  name  of  a  Colony.  It  does 
not  appear  to  me,  that  any  instance  ever  did 
exist,  in  which  any  expense  bestowed  by  go- 
vernment in  the  pbinting  or  conquering  df  a 
colony  was  really  repaid.  The  goods  produced 
by  the  inhabitants  of  such  new  colony  cannot 
be  had  by  the  inhabitants  of  the  mother 
country,  without  being  paid  for :  and  from 
other  countries,  or  the  mother  country  itself, 
goods  to  equal  value  may,  without  any  such 
additional  expense,  as  that  of  founding,  main- 
taining, and  protecting  a  colony,  be  had  upon 
the  same  terms. 

By  accident,  and  for  a  time,  there  may  in- 
deed be,  in  the  rate  of  profit  obtained  in  deal- 
ing with  the  inhabitants  of  the  new  colony, 
a  superiority  Mrith  reference  to  the  rate  of 
profit  obtained  in  dealing  Mrith  other  inhabi- 
tants of  the  mother  country,  or  with  the  in- 
habitants of  other  states  that  are  at  the  whole 
expense  of  their  own  maintenance ;  but  sudi 
superiority  is  either  not  regarded  as  worth 
thinking  about,  or  else  tacitly  assumed,  and 
at  any  rate,  never  so  much  as  attempted 
to  be  proved :  while,  on  the  other  hand,  an 
inferiority  is  at  least  as  probable.*   The  sup- 


but  by  a  timely  check  it  was  soon  overturned. 
We  are  happy  to  announce,  that  the  miliury 
force  there  behaved  throughout  with  much  com- 
mendable  firmness  and  spirit;  though  at  the  same 
time  we  lament  that  the  present  force  seems  by 
no  means  adequate  to  so  dangerous  and  arduous 
an  undertaking.** 

In  the  newspaper,  as  above,  the  time  of  the 
occurrence  is  not  mentioned.  In  Lieutenant- 
colonel  Collins*  Continuation,  no  further  mention 
is  made  of  it,  than  what  is  contained  in  the  fol- 
lowing short  paragraph,  page  333 : — *•*  At  Nor- 
folk Island,  It  was  fortunately  discovered,  that, 
on  the  I4th  of  December  1800,  a  plot  had  been 
formed  by  some  of  the  convicts  to  murder  the 
officers,  and  getting  possession  of  the  island,  to 
liberate  themKclves.  Two  of  the  ringleaoers 
were  immediately  executed.'*  So  far  the  histo- 
rian :  another  circumstance,  from  which  it  may 
be  judged  whether  the  alleged  plot,  examined 
into  but  two  months  before,  was  altogether  an 
fmagjnary  one. 

*  In  a  r^xnrt  made  by  the  committee  of  his 
M^e8ty*8  Privy  Council  m  1789  (a  report  which, 
it  may  be  presumed,  did  not  meet  witn  much  dis- 
agreement on  the  part  of  either  the  first  Lord  or 
the  Secretary  of  the  Trea8ury)_in  this  report, 
as  quoted  by  the  late  Mr.  Bryan  Edwards,  in  his 
History  of  the  West  Indies,*  the  value  of  British 
capital  in  these  colonies  is  estimated  all  together 
at  £70,000,000.  At  the  same  time,  the  ^^  Mercan. 

«  IL  Edwards,  p.  381,  390,  b.  iv.  ch.  HI 


position  universally  entertained — the  suppo- 
sition all  along,  though  tacitly,  assumed  ^.^ 
the  supposition  on  which  statesmen  speak  and 
governments  act,  is — that  the  goods  of  the 
inhabitants  of  the  colony — the  productions  of 
the  colony — are  obtained  for  nothing ; — thai 
the  capital  employed  in  carrying  on  the  trade 
with  the  colony  would  not  have  yielded  any- 
thing— would  neither  have  yielded  the  oi^ 
nary  rate  of  profit,  nor  any  rate  of  profit  at 
all,  had  it  bc^  employed  elsewhere — had  it 
been  employed  in  any  other  branch  of  pro- 
ductive industry.  On  this  supposition,  the 
whole  amount  of  the  annually  imported  pro- 
duce of  the  colony,  figures  annually  on  tbe 
side  of  national  profit,  without  any  per  cok^ 
trd  on  the  other  side :  or  rather  (what  is  stiU 
worse,  and,  if  it  were  not  so  universal,  more 
flagrantly  absurd,)  tiie  export,  by  the  sacrifice 
of  which  this  inoport  is  obtained,  is  also  oob- 
sidered  as  national  profit :  the  loss,  not  only 
not  deducted  fi'om  the  profit,  but  added  to  it. 

Thus  then  stands  the  real  account  of  profit 
and  loss,  in  respect  of  colonies  in  general : — 
Colonies  in  general  yield  no  advantage  to  the 
mother  country,  because  their  produce  b  ne* 
ver  obtained  without  an  equivalent  sacrifice, 
for  which  equal  value  might  have  been  ob- 
tained elsewhere.  The  particular  odony  here 
in  question  yields  no  advantage  to  the  mo- 
ther country,  and  for  a  reason  stall  more  bid- 
pie — because  it  yields  no  produce. 

The  distinction  is  an  essential  one :  I  trust 
to  your  Lordship's  candour  for  the  keeinng  it 
in  broad  day-light.  The  proposition  relative 
to  the  unprofitableness  of  colonies  oi  generd 
is  one  thing :  the  proposition  relative  to  tbe 
particular  unprofitableness  of  this  pariieukr 
colony f  is  quite  a  different  thing.     The  first 


tile  value  of  the  capital  per  annum,'*  (by  whidw 
I  take  for  granted,  he  means  the  annual  value  of 
the  produce  rais«l  by  the  emplojrment  of  that 
capitel)  in  estimated  at  no  more  than  ^£7*000,000. 
This  according  to  Mr.  Edwards*  estimate;  ia 
which,  if  I  understand  the  plan  of  valuation  rig^t, 
the  rate  assi^ed  is  ndier  higher  than  in  that  of 
their  Lordships.  Upon  70  miUions,  7  millions 
is  10  per  cent.  In  Mr.  Pitt's  and  Mr.  Ro»e*i 
estimate^  made  for  the  purpose  of  die  income- 
tax,  15  per  cent  is  reckoned  upon  as  the  ordiovr 
rate  of  profit  upon  mercantile  capital,  employed 
in  the  home  trade  :*>  an  estimate  which,  m  the 
main,  appean  to  be  agreed  to  and  confirmed  by 
Dr.  Beeke.«  It  woula  be  a  problem  worthy  the 
ingenuity  of  those  right  honourable  gentlemen, 
to  show  us  by  what  process  "  indttnmty  fir  the 
past  end  tecurity  for  the  future"*  are  to  be 
bestowed  upon  this  or  any  other  ooimtry,  by  co« 
gaging  its  capitalists  to  employ  their  aqnttl  ia 
a  branch  that  produces  no  more  than  10  per  cent, 
in  preference  to  so  many  other  brandies  that  pio- 
duce  15  per  cent. 

^  Rose,  Brief  Examination,  &c.,  7th  £dit. 
1799,  App.No.7. 
c  On  the  Income  Tax,  2d  Edit  1800,  p.  131. 
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faoAy  be  coniipied  to  the  chapter  of  romance, 
by  the  admirers  of  arithmetic  and  itt  calcuia- 
titms :  the  other  will  remain  as  firm,  as  im> 
pregnable,  as  ever.  The  former  gentlemen 
may  amuse  themselves  with,  and  welcome — 
»  good  round  House-of- Commons  laugh  will 
dispose  of  it — the  other  will  not  quite  so 
easily  be  got  rid  off.  Ex  nihilo  nihil  Jit,  is  a 
maxim,  which,  by  its  antiquity,  may  at  least 
be  protected  firom  the  reproadi  of  innovation. 
From  a  colony  in  which  no  import-worthy 
produce  can  be  raised,  no  import-worthy 
produce  therein  raised,  can  be  imported. 

A  trade,  indeed,  and  a  trade  with  foreign 
eountries,  has  all  along  been  carried  on  in  New 
South  Wales  by  the  i^bitants  of  New  South 
Wales.  A  trade?  Yes,  but  of  what  sort?— a 
trade  consisting  of  buying  without  selling. 
The  articles  purchased  have  been  such  of  the 
necessaries  and  comforts  of  life,  as  the  in- 
habitants, receiving  pay  immediately  or  me- 
diately from  the  government  of  the  mother 
country,  have  been  willing  to  purchase,  at  the 
expense  of  the  whole,  or  a  corresponding  por- 
tion of  such  their  pay.  The  artides  sacnficed 
have  consisted,  exclusively,  of  the  money  of 
whidi  that  pay  has  been  composed :  a  trade 
which,  with  reference  to  any  profit  considered 
m  receivable  by  the  inhabitants  of  the  mother 
country,  consists  in  giving  to  the  people  of 
other  countries  for  nothing,  and  in  the  shape 
ofhard  money,  so  much  w^th  raised  on  those 
«MM  inhabitants  of  the  mother  country  by 
taoBts; — a  trada  which  consists  in  paying  tri- 
bnte,  tribute  withovi  tetum,  to  foreign  coun- 
tries. The  people  at  large,  on  whom  the  mo- 
ney is  levied,  to  be  distributed,  in  the  riiape 
of  pay,  among  the  functionaries  of  government 
in  New  South  Wales,  get  nothing  at  all  for 
their  OMmey:  the  functionaries  themselves 
get  very  little  for  it,  since  the  goods  they 
have  purchased  with  it  have  always  been  sold 
to  them  at  most  enormous  prices :  prices  some 
number  of  times  perhaps  as  great,  as  they 
would  have  got  the  same  articles  for  had  they 
staid  at  home.* 


Such  has  been  the  nature  of  the  trade  hi- 
therto :  and,  if  there  be  any  prospect  that 


•  IL  Conhw,  pacp  202,  March  1790.—'*  The 
settlement  was  at  this  time  much  in  want  of  many 
pccc—iriri  of  life ;  and  when  these  were  brought 
by  speculators  and  traden,  who  occasionally 
toacbMl  there,  they  demanded  more  than  600 

Cr  cent,  above  what  the  same  articles  would 
▼e  been  sent  out  for  from  England,  with  every 
addition  of  freigfat,  insurance,'  &c 

Ibid,  psge  m  Zd  January  1800 — "  Haring 
touched  at  Rio  de  Janeiro,  (the  Mercury)  had 
bnmi^t  manv  articles  for  sale,  as  well  from  that 
port  as  from  England,  most  of  which  were  much 
wanted  by  the  inhabitants :  but  the  prices  re- 
quired for  them  were  such  as  to  drain  the  colony 
of  every  shilling  that  could  be  got  together.** 
To  sucn  a  degree  had  this  exhaustion  been  car- 
ried, that,  if  I  apprehend  the  passage  right,  a 
spedcs  of  paper  nsoney,  and  that  issued  by  go- 
vernment iMf,  had  been  then  already,  and  if  so, 
pcdbably  eontinues  to  be,  current  in  New  South 


Wales.  The  Oo?emor,  not  being  supplied  from 
government  at  home  with  money  in  sufficient 
Quantity  for  the  purchase  of  that  proportion  of 
the  stock  of  public  subsistence  which  was  to  be 
obtained  by  purchase  from  such  of  the  inhabi* 
tants  by  whom  it  bad  been  produced,  found  him- 
self under  the  necessity  of  coining  this  fictitious 
species  of  money,  imposing  thereby,  on  govern*, 
ment  at  home,  a  quantity  of  debt  to  the  amount 
of  it 

Ibid,  page  203.  — ^^  The  difficulties  which  were 
still  placed  in  the  way  of  the  commissary  in  pre* 
paring  his  accounts  to  be  sent  home,  through  the 
settlers  and  other  persons  who  had  not  come  for« 
ward,  as  they  were  sometime  since  directed,  to 
sign  the  reqiuute  vouchers  for  the  sums  paid  them 
for  the  gram  or  pork  which  they  had  delivered 
at  the  public  stores,  [these  difficulties  still  conti- 
nuing unremoved]  the  commissary  was  directed 
not  to  make  immediate  payment  in  future,  but 
to  issue  the  govemmenUnatei  Quarterly  only, 
when  every  person  concerned  would  be  obliged  to 
attend,  and  give  the  proper  receipts  for  such  sums 
as  miffht  be  there  paid  them.  This  was  a  most 
useful  regulation,  and  had  been  long  wanted.** 
The  government  notes:  an  expression  which 
seems  to  imply  that  the  issuing  of^such  notes  had 
then  already  been  in  habituafuse. 

This  was  in  August  1799 :  four  or  five  months 
before  the  time  of  the  complaint  made,  as  above^ 
of  the  disappearance  of  hard  money. 

Down  to  the  last  moment,  the  sopposition 
which  the  historian  proceeds  upon  is^that  what- 
ever hard  money  ever  finds  itt  wa]r  into  the  oo* 
lony  in  any  shape,  though  it  be  but  in  half-pence, 
will  (unless  preventive  measures,  such  as  he  sug- 
^ts,  be  employed)  find  itself  under  a  perpetiuil 
impossibility  or  stayin;^  thete.  These  remedies 
are — such  as  unexperienced  good  sense  would 
naturally  suggest — but  of  the  complete  and  ra« 
dical  inefficacy  Of  which,  history,  and  the  refiec* 
tions  which  have  grounded  themselves  on  that 
history,  might  have  completely  satisfied  him. 
Though  every  shilling  had  been  called  half  a 
crown,  no  American  who  received  it  to  take  with 
him  to  America,  would  have  given  so  much  as 
thirteen  pence  for  it 

Ibid.  page271t  November  1799.—^*  Informal 
tion  was  at  this  time  received,  that  copper  coinage 
to  the  amount  of  £560  was  in  the  Porpoine,  whose 
arrival  might  be  daily  looked  for.  The  circu- 
lation of  this  money  would  be  attended  with  the 
noost  comfortable  accommodation  to  the  petmle 
in  their  various  dealings  with  each  other ;  and  it 
might  be  so  marked  as  m  prevent  any  inducement 
to  take  it  out  of  the  colony.  If  it  should  ever  be 
found  convenient  by  government  to  order  a  silver 
coinage  for  the  use  or  the  settlement,  if  it  were 
fixed  at  not  more  than  half  or  two  thirds  of  the 
intrinsic  value  €^  what  it  might  pass  for,  so  as  to 
render  the  loss  considerable  to  any  one  attempt- 
ing to  carry  it  away,  it  would  be  felt  as  a  consi- 
derable advantage,  and  would  efiectually  prevent 
the  forgeries  to  which  a  paper  currency  was  li- 
able.*' 

By  this  same  passage,  the  exbtence  of  a  paper 
currency,  though  not  directly  stated,  appears, 
however,  to  be  pretty  effectually  oonfirmeo. 

In  additbn  to  the  other  imported  blessings  — 
idle  hulks  and  equally  idle  gaols  —  the  founda- 
tioD  of  a  lort  oinatUmal  debt  appears  thus  to  be 
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the  nature  of  that  trade  Bhould  undergo  a 
diange  in  any  degree  or  in  any  respect  more 


laying,  if  not  already  laid,  in  the  ^^  improved" 
eolony. 

The  particular  vesael  to  which  the  exhaustioD 
is  ascribed,  was  (it  may  perhaps  be  observed)  not 
a  forei^  but  a  British  one.  But  the  cause  which 
gave  birth  to  the  first  manifestation  of  the  eibct, 
would  naturally  be  the  cause  to  which,  in  a  sim- 
ple and  ordinary  mode  of  statement,  the  efl^  it- 
sdf,  the  whole  efiect,  without  distinction  of  paru 
and  degrees,  would  be  ascribed.  By  the  table 
of  ship  arrivals  given  by  our  historian,  among 
eighteen  vessds  that,  in  the  course  of  the  seven 
or  dght  years,  from  November  1792  to  Fd>ruary 
1800,  arrived  m  New  South  Wales  with  cargoes 
of  goods  tat  sale,  it  appears  that  eight  were  nom 
his  Majesty*s  dominions  (Indian  possessions  in- 
cluded ;)  the  other  ten  from  various  fordgn  states. 

It  is  m  deference  to  the  more  obvious,  and 
what,  I  believe,  are  the  more  common  oinnions, 
that  a  distinction  between  a  trade  of  tms  sort, 
carried  on  with  foreign  ships  and  territories,  ana 
a  trade  of  the  same  sort,  carried  on  with  British 
•hips  and  territories,  is  thus  noted.  The  more 
dosdy  it  is  examined  into,  the  more  immaterial 
will  tnis  distinction.  I  beUeve,  be  found  to  be. 
What  is  gained  in  this  way  upon  his  M «estv*s 
aulnects  resident  in  New  South  Wales^  by  his 
Miuesty*s  subjects  resident  in  Old  Britain,  ope- 
lates  in  no  greater  dcj^^ree  in  diminution  of  taxes 
ftaxes  raised  upon  his  M%|esty*s  subjects  resi. 
ocnt  in  Old  Britain,)  than  if  it  had  been  gained 
by  those  same  subjects  of  his  At igesty  in  other 
wajrs.  or  gained  by  foreigners.  The  rod  mischief 
tt — Oiat  wealth  in  any  shape — in  that  of  money, 
as  well  as  in  any  other,  and  not  more  than  m 
any  other— 4hat  wealth  in  any  shape,  raised  with- 
out equivalent,  and  therefore  in  the  way  of  com- 
pulsion,  by  taxes,  should  be  parted  with  for  such 
a  fragment  of  an  eouivalent — should,  as  to  so 
large  a  proportion  or  it.  be  parted  with,  without 
equivalent- -by  those  whose  means  of  subsistence 
are  composed  of  it,  and  limited  in  their  amount 
by  the  ^ue  of  the  goods  obtained  in  exchange 
lor  it.  They  are  thus  loaded  with  a  contimul 
tax,  to  the  amount  of  the  difference  between  the 
pries  they  are  thus  obliged  to  sive  in  the  im* 
proved  colony,  and  the  price  for  which  they 
mifffat  have  provided  themselves  with  the  same 
artides  had  ttiey  staid  at  home. 

In  proposing  what  presents  itself  to  him  in  the 
eharacter  of  a  remedy,  the  worthy  ms^istrate  does 
not  consider  that  the  evil,  such  as  it  is,  is  rooted 
in  the  very  nature  of  the  colony,  and  bids  de- 
fiance,  not  only  to  the  remedy  proposed,  but  to 
every  other.  For  many  articles  which  the  colony 
does  not  produce,  ademand— acontinual  demand 
exists  in  the  colony:— and  that  demand  is  (in  the 
languaffe  of  Adam'  Smith)  an  ^fftciuai  demand : 
since,  ror  a  certain  portion  of  what  they  would 
wish  to  have,  men  have  that  which  will  be  ac 
eepted  of  by  the  proprieton  as  an  equivalent, 
via.  hard  money.  If  the  country  produced  any- 
thing that  woum  be  worth  sending  to  other  coun. 
dies,  that  would  be  better  worth  sending  than 
mooey— so  much  as  itproduced  in  this  shape,  so 
much  would  be  so  disposed  of,  and  the  equiva- 
lent  in  money  saved.  But  the  country  does  mot 
attbtd  any  such  internal  produce.  Whatever  it 
does  produce  is  consumed  by  the  inhabitants, 
afibrding  them  a  part,  and  but  a  part,  of  their 
fubdstence.     Part  of  it  is,  without  changing 


advantageous  to  the  mother  country,  it  wffl 
rest  with  thoee  to  whom  audi  prospect  has 
manifested  itself,  to  point  it  out. 

Of  real  advantages,  if  the  case  afiTorded 
any,  experience,  with  reflection  grounded  on 
it,  might  furnish  out  the  list :  for  ideal  ones, 
optatow,  wlierever  it  may  be  to  be  found,  ia 
the  sole  resource. 

In  a  passage  that  has  already  been  sob- 
mitted  to  your  Lordship's  notice,  the  late 
Judge  Advocate  of  the  colony,  taking  apoo 
hiimielf  the  task  of  advocate  in  another  sense, 
and  calling  over  the  muster  roll  of  the  ad- 
vantages supposed  to  result  from  the  esta- 
blishment, gives  the  precedence  to  thoee,  to 
which,  had  they  any  real  existence,  the  pre- 
cedence would  unquestionably  be  due:  I 
mean  those  which  consist  in  its  supposed  sub- 
servience to  the  ends  of  penal  justice :  of 
which  supposed  subservience  I  have  already 
had  occasion  to  submit  to  your  Lordship  a 
somewhat  different  estimate.  Of  any  of  the 
advantages  commonly  looked  for  in  ccdonies 
^advantages  derived  fitnn  population,  pro- 
auce,  or  trade,)  I  find  no  specific  mention. 
Two  other  supposed  advantages  are,  how- 
ever, added,  the  account  of  winch,  that  no 
injustice  may  unawares  be  done  to  it,  is  here 
given  in  the  respectable  author's  own  words. 
The  passage  has  been  already  quoted.  **  Va- 
luable nursery  to  our  East-Iiu^  posaessioos 
for  Moldiers :  valuable  nursery  to  our  East 
India  possessions  for  eeaaien.**  Nothing,  in- 
deed, of  all  this  does  the  learned  Advocate 
state  it  as  having  yet  proved:  but  all  this 
he  supposes  that  one  day  or  other  *'  it  wm§ 
prove:** 

As  to  Boldiers^  in  as  for  as  it  lies  within 
the .  bounds  of  physical  possibility,  that  sol- 
diers stationed  m  New  South  Wales  may  be 
sent  fitNu  thence  to  the  East  Indies,  in  so 
for  may  New  South  Wales  be  considered  as 
capable  of  serving  as  a  nursery  for  soldiers, 
with  reference  to  the  East  Indies.  But,  for- 
asmuch as  the  nearest  port  in  New  Siouth 
Wales  is  forther  from  the  mother  country 
than  the  forthest  port  in  the  East  faufies  is, 
forther  in  point  of  time,  by  a  third  or  so  of 
the  way — and  forasmudi  as  it  is  not  New 
South  Wales  that  is  in  the  way  to  the  East 
Indies,  but  the  East  Indies  that  are  in  the 

hands,  consumed  b^  the  persons  by  whom  it  is 
produced :  the  remainder  changes  hands,  and  is 
purchased  —  either  by  the  GovenuMr  there,  in 
exchange  for  the  hard  money  he  receives  mm 
England,  or  by  the  foncdonanes  of  govemmenty 
in  exchange  for  money  received  by  mem,  in  the 
shape  of  pay,  from  the  same  source. 

In  the  nature  of  men  and  things,  isitpossibis 
to  keep  money  from  going  out  of  a  country, 
where  (besides  that  the  export  of  money  out  of 
it  b  not  prohibited)  men  nave  on  the  one  band 
wanU^  on  the  other  hand  money,  and  nothinf 
but  money  to  give  in  exchange  ? 

•  CoUlns,  L  Pr«bce,  pp.  0,  la 
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way  to  Kew  South  Wales  —  on  these  oonsi- 
dentions  it  should  seem,  that  to  be  at  hand 
for  service  in  the  East  Indies,  any  giren  num- 
ber of  soldiers  would  be  rather  more  usefully 
stationed  if  landed  at  once  at  that  port,  what- 
erer  it  be,  of  tJie  East  Indies,  which  at  any 
given  point  of  time  seemed  Ukely  to  afibrd 
the  speediest  demand  for  their  services, 
than  if  sent  onMrards,  two  or  three  months' 
voyage  fiuther  to  New  South  Wales^  for  the 
diance  of  getting  them  back  again  upon  oc- 
casion by  another  voyage  of  the  same  length. 
The  two  wars  with  Tippoo  Saib  present  the 
two  occasions  on  which,  since  the  foundation 
of  the  colony,  the  demand  for  soldiers  in  the 
East  Indies  seems  to  have  been  at  its  highest 
pitch.  I  dare  venture  to  hope  that,  for  some 
years  at  least,  if  not  generations,  there  will 
not  be  such  another.  It  does  not  appear  that 
en  either  of  those  occasions  any  great  use 
WIS  made  of  that  part  of  his  Majesty's  army 
which  was  stationed  in  New  South  Wales. 

If  not  in  any  state  of  things  resembling  the 
present,  I  am  at  a  loes  to  conceive  in  what 
probable  future  state  of  things  gentlemen 
here  at  home  should,  on  any  principles  what- 
soever, be  either  warranted  in  keeping  up,  or 
in  any  degree  even  disposed  to  beep  up,  in 
the  ever  so  much  "  improved'*  colony,  a  super- 
flnoos  detachment,  applicable  to  the  service 
of  the  mother  country,  in  the  East  Indies. 

As  to  seomcji,  men  and  boys  may  be  sent 
on  this  vo3rage,  with,  for  aught  I  know,  as 
much  advantage  in  point  of  instruction  in 
seamanship  as  on  anv  other  voyage  or  sue 
cession  of  voyages,  of  the  same  length :  but 
their  proficiency  in  point  of  seamanship  would 
not,  I  suppose,  be  much  the  less,  if  the  voy- 
age were  performed  at  once  in  those  other 
tracks,  in  reference  to  which  a  voyage  in  this 
track  is  supposed  to  serve  as  a  school  or 
••  mar$e>y"  and  if  there  were  something  to  be 
brought  that  were  worUi  bringing  so  fiir  from 
the  ooontry  to  which  they  are  sent.  When 
the  vessels  that  have  carried  out  from  Bri- 
tain goods  and  passengers  to  New  South 
Wales,  have  brought  any  thing  home,  it  has 
bem  (if  I  am  not  mistaken)  either  from 
CSiina  or  the  East  Indies :  so  that  the  ad- 
vantage in  respect  of  the  nursery  for  seo- 
tmem  hss  been  pretty  much  of  the  same  sort 
and  degree  as  the  advantage  just  mentioned 
in  respect  of  the  nursery  for  sokUerg,  If,  in 
thb  case,  there  be  any  occult  propertv  in  a 
roend-about  voyage  that  renders  it  preferable 
to  a  direct  one,  the  case  (I  think)  must  be 
moch  the  same  in  other  voyages :  in  which 
ease,  the  policy  would  be  to  establish  some 
genml  and  comprehensive  system,  for  pre- 
venting vessels  in  general  from  arriving  at 
tbcBT  respective  places  of  ultimate  destination 
so  soon  as  they  would  otherwise. 

Wise  or  otherwise,  the  argument,  it  must 
be  confessed,  is  £ir  enough  from  being  an  un- 
pepukr  one :  navigation — (conveyance  on  the 
Vol.  IV. 
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fevourite  element)  —  navigation,  like  trade, 
considered  as  an  end,  rather  than  as  a  means : 
or  if  as  a  means,  as  a  means  with  reference 
to  colonies.  Here  again  comes  in  the  ancient 
and  fevourite  circle :  a  circle  by  which,  in  de- 
fiance of  logic  and  mathematics,  politiod  con- 
duct is  squared,  and  wars  generated.  What 
are  colonies  good  for  ?  — for  nursing  so  vast  a 
navy.  What  is  so  vast  a  navy  good  for  ? — for 
keeping  and  conquering  colonies. 

A  construction  that  might  possibly  have 
been  put  upon  the  supposed  utility  of  the 
colony  in  the  character  of  a  nursery,  receives 
a  direct  and  decided  negative  from  the  author 
in  the  course  of  the  book :  I  mean,  the  sup- 
position that  it  was  from  among  the  convicts 
themselves  that  the  two  branches  of  the 
public  service  were  to  receive  their  recruits. 
Upon  this  construction  a  negative  is  put,  not 
only  by  dechired  opinion,  but  by  the  specific 
experiences  by  which  that  opinion  ¥ras  pro- 
duced.* 


•  Na  1.  September  1794,  p.  391.—"  Eight 
convicts  were  pardoned  on  condition  of  their 
serving  in  the  New  South  Wales  corps  until 
regularly  discharged  therefrom. 

^^  It  was  pleasing  to  see  so  many  people  with- 
drawing  from  the  society  of  vice  and  wretched- 
ness, and  fbrming  such  a  character  for  themselves 
as  to  be  thought  deserving  of  emancipation."  — 
Pleasing  certainly  for  the  time,  but  observe  the 
upshot,  as  per  No.  3. 

No.  2,  October  1794,  p.  395.—"  A  mard  of 
an  ensign  and  twenty-oue  privates  of  the  New 
Soutli  Wales  corps  were  on  board  the  transport. 
Six  of  their  people  were  deserters  fhnn  other 
regiments  brought  from  the  Savoy ;  one  of  them^ 
Joseph  Draper,  we  understood,  had  been  tried 
for  mutiny  (of  an  aggravated  kbd)  at  Quebec 

<^  This  mode  of  recruiting  the  rqgiment  must 
have  proved  as  disgusting  to  the  offioBrs,  as  it  was 
detrimental  to  the  interests  of  the  settlement. 
If  the  corps  was  raised  for  the  purpose  of  ptro- 
tecting  the  civil  esublishment,  and  of  bringing 
a  counterpoise  to  the  vices  and  crimes  whicn 
might  naturally  be  expected  to  exist  among  the 
convicts,  it  ought  to  have  been  carefully  formed 
from  the  best  characters ;  instead  of  which,  we 
now  found  a  mutineer— (a  wretch  who  ooulu  de- 
liberate with  others,  and  consent  himself,  to  be 
the  chosen  instrument  of  the  destruction  of  his 
sovereign's  son)  sent  among  us,  to  remain  for 
life,  peniaps,  as  acheck  upon  sedition,  now  added 
to  the  catalogue  of  our  other  imported  vices." 

No.  8.  FOruary  1796.  p.  466 — "  The  most 
active  of  the  soldiers  in  thu  afiiur**  [a  riot]  "  had 
formerly  been  convicts^  who,  not  having  changed 
their  orinciples  with  their  con^ion^  thus  be- 
came the  means  of  disgracing  their  fcUow  soldiers. 
The  corps  certainly  was  not  much  improved  by 
the  introduction  of  people  of  this  description 
among  them.  It  might  well  have  been  supposed, 
that  being  taken  as  ^od  characters  from  the  class 
of  prisoners,  thev  would  have  fdt  themselves 
above  mixing  with  any  of  them  afterwards ;  but 
it  happened  otherwise.  They  had  nothing  in 
them  dfthat  pride  which  istenncd  esprit  de  corps^ 
but  at  times  mixed  with  the  convicts  familiarly 
as  former  companions ;  yet,  when  they  chose  to 
quarrel  with,  or  complain  of  them,  they  meanly 
asserted  their  superiority  as  soldiers.** 
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Be  this  fts  it  may,  of  thb  stamp  (it  may 
naturally  enough  be  conceived)  were  the 
ingredients  of  that  mass  of  '*  political  ad- 
vantage,** **  the  prospect  of  which"  (our  his- 
toriographer informs  us)  '*  was*'  actually 
**  presented  by  the  plan  to  the  patriotism  of 
its  noble  originator"  (the  late  Lord  Sydney) 
— a  prospect  which  appears  to  have  aU  along 


Na  4.  May  1796,  p.  476^"  Arrived  two 
officers  of  the  Bengal  army,  and  a  surgeon  of  the 
military  establishment,  for  the  purpose  of  raising 
200  recruits  from  among  those  people  who  had 
served  their  respective  terms  or  transportetion. 
They  were  to  be  r^ukriy  enlisted  and  attested, 
and  were  to  receive  bounf^-money. 

'^  On  the  first  view  of  this  scheme,  it  appeared 
very  plausible ;  and  we  imagined  that  the  exe- 
cution of  it  would  be  attends  with  much  ffood 
to  the  settlement,  bv  ridding  it  of  many  of  those 
wretches  whom  we  had  too  much  reason  to  deem 
our  greatest  nuisances ;  but  when  we  found  that 
the  recruiting  officer  was  instructed  to  be  nice 
as  to  the  characters  of  those  he  should  enlist,  and 
to  entertain  none  that  were  of  known  bad  roonds, 
we  perceived  that  the  settlement  would  derive 
less  benefit  from  it  than  was  at  first  expected. 
There  was  slso  some  reason  to  suppose,  that  je- 
veral  settlers  would  abandon  tlteir  farmsy  and 
leaving  their  fiunilies  a  burden  to  the  store,  em" 
brace  the  change  which  was  offered  them,  by 
enlisting  as  Bast  India  soldiers.  It  was  far  bet- 
ter  for  us,  if  any  were  capable  of  bearins  arms 
and  becoming  soldiers,  to  arm  them  in  defence 
of  their  own  lives  and  possessions,  and  hy  em- 
bodying them  from  time  to  time  as  a  nulitia, 
save  to  the  public  the  expense  of  a  regiment  or 
corps  raised  for  the  mere  purpose  of  protecting 
the  public  stores  and  the  dvU  establishment  m 
the  colony. 

*^  Recruiting,  therefore,  in  this  colony  for  the 
Ben^  army  being  a  measure  that  required  some 
consideration,  and  which  the  Governor  thought 
should  first  have  obtained  the  sanction  of  admi* 
nistration,  he  determined  to  wait  the  result  of  a 
ocKumunication  on  the  subject  with  the  Secretary 
of  State,  before  he  gave  it  his  countenance.  At 
the  same  time,  he  meant  to  reconunend  it  in  a 
certain  degree,  as  it  was  evident  that  many  good 
recruits  might  be  taken,  without  any  injury  to 
the  interests  of  the  settlement,  from  that  class  of 
our  people  who,  being  no  longer  prisoners,  de- 
clined labouring  for  government,  and,  without 
any  risible  means  of  subsisting,  hved  where  and 
how  they  chose.*' 

Good —in  the  mouth  of  a  governor  of  the  ^*  im- 
proved*' colony,  looking  to  the  interests  of  that 
same  colony,  and  to  no  ^er  interests— the  worse 
the  nuisance,  the  better  the  riddance.  But  a 
Oovemorof  Bengal?— what,  on  such  an  occa- 
sion, might  be  expected  to  be  his  language? 
Let  the  late  chief  magistrate  of  the  *^  improved" 
colonv,  lieutenant-colonel  Collins,  speak  for  him: 
^*  What  community,"  says  he,  speaking  of  Uie 
colony  at  the  latest  and  most  improved  period  &[ 
its  existence,  Mmj  1800,  (ii.  295,)  and  on  the  very 
question  respectmg  the  endurance  of  the  emi- 
grants  from  thence,  in  this  very  country  of  Ben- 
gal.««  what  community,  where  honesty  and 
morality  was  cultivated,  would  not  deprecate 
€ven  the  possibility  oi  such  characters  mixing 
with  them,  with  as  much  earnestness  as  a  people 
in  health  would  dread  the  importation  of  a  plague 
or  ^  yellow'/her.**  ^ 


presented  itself  in  colours  equally  pleaan^  ie 
his  Lordship's  successors  on  the  second  floor 
of  the  treasury,  as  well  as  to  his  and  their 
colleagues  on  the  first —  I  mean  always  down 
to  a  point  of  time,  the  fixation  of  whidi  I 
must  beg  leave  to  submit  to  your  Lordship,  to 
whom  it  is  as  precisely  known  as  it  is  oom« 
pletely  unscrutable  to  me  at  my  humble  dis^ 
tance. 

The  importanee  of  these  same  elements  of 
political  advantage  vrill  appear  in  the  clearer 
light,  if  they  be  admitted  to  be,  what  to  my 
humble  apprehension  they  appear  to  be,  bar 
and  correct  samples  of  iH  those  **  uuicauu- 
tie$  for  the  pa$t" — all  those  *'  teanitiet  for 
the  fkture'*  —  which  have  ever  been  present- 
ed by  anything  else  that  has  ever  borne  the 
name  of  a  colony,  to  the  scrutinizing  optics 
of  those  well  exercised  cultivators — some  of 
them  (as  your  Lordship  has  seen)  professed 
panegjrrists — "  of  arithmetic  and  its  eaicula- 
tions/*  If  a  fit  standard  of  <*  appeal"  on  the 
subject  of  the  burthens  on  the  civil  list,  it 
can  scarcely  be  a  very  unfit  one  on  the  sub- 
ject  either  of  the  burthens  or  of  the  benefits 
firom  this  or  other  colonies.  But  it  is  only 
where  wisdom  or  fortune  happen  to  have  pot 
right  honourable  gentlemen  in  possession  oi 
what  presents  itself  to  them  as  a  good  case, 
that  they  have  either  pens  or  tongues  or  so 
much  as  ears  for  any  such  undistinguished 
and  undistinguishable  individual  as  he  who, 
on  this  ground,  as  well  as  some  other  already 
mentioned  comers  of  the  field  of  economy, 
would  be  proud  to  wait  upon  them  in  the 
character  of  a  co-appellant. 

In  what  then  consists  the  real  acquisitioa, 
the  real  advantage  derived  torn  the  plan  of 
colonizing  the  antipodes  —  colonizing  them 
with  settlers  selected  for  their  unfitness  for 
colonization  ?  This  real  acquisition  (for  one 
real  one  I  do  not  dispute)  I  will  beg  leave 
to  present  your  Lordship  with  an  honest 
view  of. 

Two  hundred  and  f\fty  plants,  or  there> 
abouts  —  two  hundred  and  fifty  new  disco- 
vered plants — composed  the  amount  of  the 
stock  of  vegetable  curiosities  that  had  been 
imported  firom  thence  in  1796,  according  to 
the  estimate  communicated  to  me  (in  1796 
I  think  it  was,  or  1797)  by  lieutenant-colond 
Paterson,  the  diief  upon  the  botanical  staff  of 
that  colony,  as  well  as  upon  the  military. 

In  these  two  hundred  and  fifty  plants,  to- 
gether with  such  others  as  may  have  been 
added  to  the  number  since,  your  Lordship 
sees  the  whole  of  the  real  gain  that  has  ever 
been  reaped,  or  can,  on  any  tolerably  rational 
ground,  be  expected  ever  to  be  reaped,  by 
this  our  mother  country,  firom  that  ever  so 
much  '*  improved*'  colony.  In  speakii^  of 
this  as  a  gain,  ladmit  it  to  be  a  real  one:  in 
my  own  person,  bv  the  evidence  of  my  own 
taste,  I  feel  it  sudi. 

But  plants,  my  Lord,  as  well  as  gold,  ony 
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lie  bought  too  dear :  and  moreover,  though 
H  were  fit  to  make  as  light  of  money  as  right 
honourable  gentlemen  appear  on  this  occasion 
to  have  made  of  it,  still,  in  the  account  of 
population,  for  each  vegetable  acquired  your 
Lordship  would  find,  I  believe,  some  number 
of  human  lives  most  miserably  destroyed ; 
nor,  after  all,  is  it  altogether  necessary  to 
the  gathering  seeds  in  a  country,  that  a  colony 
should  be  planted  in  it 

I  know  that,  for  economy  like  that  in 
question,  something  like  a  precedent  might 
be  found :  but  unfortunately  it  is  not  broad 
enough.  What  the  island,  to  which  Botany 
Bay  has  given  its  name  and  character,  was  to 
the  first  Lord  Sydney,  this  island  of  ours  was 
in  its  day  to  a  still  more  illustrious  student 
in  natural  history,  that  first  of  conchologists 
sod  of  concholegists — the  Emperor  Claudius. 
I  say,  my  Lord,  with  submission,  the  precedent 
is  not  l^oad  enough.  To  reap  the  fruit  of  his 
expedition  to  this  wild  countiy,  the  Emperor 
employed  an  army,  we  are  told,  in  gathering 
ihells  here.  So  Ar  the  parallel  runs,  but  no 
further.  Employ  an  army  here  in  shell  gather- 
ing? Tes:  but  he  did  not  leave  one  here. 

In  return  for  so  many  choice  and  physical 
plants  transpUuxted  from  the  colony,  there  is 
one  plant,'  Uiough  it  be  but  a  metaphorical 
one,  whidi  has  been  planted  in  l^e  colony, 
md  of  the  planting  of  which,  the  founders  of 
Botany  Bay  have  the  indisputable  merit  — 
(God  forbid  that  it  should  ever  be  of  the 
number  of  those  trangplamted  hither  /}  and 
that  is  —  the  plant  of  miHtary  despotism.  — 
Of  this  plant,  in  the  soil  and  situation  in 
wfaidiitis  thus  planted,  it  may  be  said,  Mrith 
at  least  as  much  truth  as  once  by  a  cele- 
brsted  verbal  florist,*  it  was  said  of  true  glory 
(I  think  It  was,  or  some  such  vegetable,) 
r9iie9s  myU  §t  prcpagatwr.  Unhappily,  in 
the  next  island  to  this  we  have  it  already, 
though  it  is  there  (God  be  thanked  1)  but  an 
annual  plant ;  and  even  there  men  had  rather 
iee  it  on  the  dunghill  than  in  the  hot-house : 
nor  in  saying  smii  am  I  uncandid  enough  to 
ezeept  even  the  verv  men  who  planted  it 
there.  In  the  other  island  the  seven  months 
distant  island — it  is  perennial;  and  the  very 
gmraphical  position  of  the  country — with  or 
wi^ot  the  particular  nature  of  the  use  thus 
made  of  it — ia  enough  to  make  it  such. 

My  Lord,  I  could  not  use  a  poiscmed  wea- 
pon, tbou^  life  depended  on  it.  Without 
discrimination,  I  neither  condemn  martial  law 
— nor  even  lorfure.  Of  words  significative 
of  ideas  thus  complex  and  thus  extensive,  a 
proposition  can  scarcely  be  framed,  that  shaQ 
at  once  be  dear  of  all  exception  and  be  true. 
Knowing  that  government  throughout  is  but 
a  choice  of  eiols,  I  am  on  every  occasion 
ready  to  embrace  the  least  of  any  two,  what- 
ever may  be  its  name.  In  speaking  of  the 
colony  aa  a  vast  conservatory  of  military  law. 


'Cicero. 


I  am  therefore  fiir  enough  from  saving  either 
that  that  law  ought  now  to  be  abolish^  there 
(supposing  the  settlement  with  its  abomina- 
tions to  be  persevered  in) — or  even  that  it 
ought  not  to  have  been  introduced.  Odious 
as  the  plant  is — foetid  as  it  is,  even  at  that 
vast  distance,  to  the  sense  of  every  true  Bri- 
ton— yet  in  that  distant  country,  in  which 
it  has  thus  been  planted,  I  admit  it  to  be  an 
useful  one —  I  admit  it  even  to  be  a  neces- 
sary one.  Yet  this,  my  Lord,  I  will  be  bold 
to  say — and  let  those  to  whom  it  is  sweetest, 
contradict  me  if  they  dare — that  the  end  for 
which  it  is  employed  must  be  pure  and  clear 
of  all  objection  —  must  be  pure  indeed,  if 
there  be  virtue  in  it  to  afibrd  a  sanction  to 
such  means. 

I  have  already  mentioned  (p.  180)  my  in- 
tention of  submitting  to  your  Lordship  a  view 
of  the  subsequent  symptoms  of  improvement 
that  have  manifested  themselves  m  the  im- 
proved colony,  according  to  the  history  of  it, 
as  brought  down  to  the  time  of  the  latest 
accounts  ^dated  August  I80I,)  by  the  second 
volume  or  the  valuable  book  so  often  men- 
tioned. To  this  view  it  has  since  occurred 
to  me  to  subjoin,  by  way  of  contrast,  a  ^ew 
of  the  ^ects  of  the  penitentiary  system,  as 
established  in  several  of  the  American  states  : 
pointing  out  at  the  same  time,  in  these  latter 
establi^ments,  a  few  particulars  from  whence 
a  conception  may  be  formed,  whether  their 
salutary  efficacy  would  have  experienced  any 
diminution  had  the  economical  and  moral 
features  of  the  system  been  crowned  by  the 
architectural  features  of  the  panopticon  or 
central  inspection  principle.  At  the  outset 
of  the  letter,  not  to  trouble  your  Lordship 
oftener  than  necessary,  my  intention  was  to 
have  included  this  ulterior  matter  in  the  com- 
pass of  it ;  but,  considering  that,  of  the  three 
months  within  which  your  Lordship  had  the 
goodness  to  ny  you  would  **  endeavour  to 
get  something  settled**  (I  mean  between  the 
19th  of  August  and  the  meeting  of  Parlia- 
ment,) two  months  and  a  half  are  already 
gone — and  considering  that  there  remains 
accordingly  but  a  fortnight  for  the  accom- 
plishment of  those  endeavours — and  consi- 
dering that  under  your  Lordship's  anxiety  for 
Uie  accomplishment  of  them,  the  conversa- 
tions your  Lordship  was  to  have  had  with  the 
Chancellor  and  the  Judges, -may  have  been 
brought  to  a  conclusion  any  day,  while  these 
pages  were  but  bringing  to  a  conclusion  — 
under  the  spur  of  all  these  incentives,  I  find 
myself  compelled  by  necessity  to  refer  to  a 
fiuther  day,  and  to  a  second  letter,  all  such 
supplemental  matter — and,  for  the  moment, 
to  subscribe  myself  thus  abruptly,  my  Lord, 
your  Lordship's  most  obedient  and  humble 
servant,  Jeremy  Bentham. 

Queen*s  Square  Place,  Westminster, 
2d  November  1802. 
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SECOND  LETTER  TO  LORD  PELHAM,  &c.  &c.  &c. 

IN  CONTINUATION  OF 

THE  COMPARATIVE  VIEW  OF  THE  SYSTEM  OF  PENAL 
COLONIZATION  IN  NEW  SOUTH  WALES, 

AND  THE 

HOME  PENITENTIARY  SYSTEM, 

PRESCRIBED  BY  TWO  ACTS  OF  PARLIAMENT  OF  THE  YEARS  1794  AND  1T99. 


Mt  Lord, 

I  RESUME  the  pen.  I  now  sub- 
mit to  your  Lordship  the  promised  continua- 
tion, together  wiUi  the  promised  contrast. 
On  the  one  hand,  the  effects  of  the  penal 
colonization  system  in  New  South  Wales : 
on  the  other  hand,  the  effects  of  the  peniten- 
tiary system  in  North  America :  the  good 
effects  of  it,  even  in  its  least  perfect  state : 
subject  still  to  tiiose  imperfections  for  which 
the  eentraUintpecHoH  principle  presents,  as  I 
flatter  myself  your  Lordship  will  recognise, 
a  most  complete  and  indisputable  cure. 

Before  the  picture  of  reformation,  as  it  has 
shone  forth  in  that  rising  quarter  of  Uie  world, 
is  begun  to  be  displayed,  a  few  words  will  be 
necessary  for  the  purpose  of  fibdng  places, 
times,  and  vouchers.  Permit  me  accordingly 
to  convey  your  Lordship's  attention  for  a 
moment,  to  that  scene  of  quondam  transpor- 
tation —  suffer  me  to  set  it  down  among  our 
ci-devatU  colonies — the  now  happily  inde- 
pendent ^and  long  may  they  remain  so!)  United 
StateM,  Instruction  grows  there ;  your  Lord- 
ship would  not  disdain  it,  though  it  were 
from  enemies :  how  much  longer  shall  it  re- 
main unprofited  by  us,  sent  to  us,  as  it  has  been 
so  long  ago — sent  to  us  from  relatives  and 
friends  ? 

It  was  Pennsylvania  that  took  the  lead.  To 
the  task  of  reformation,  or  at  any  rate  to 
the  change  which  presented  itself  under  that 
name,  the  first  hand  was  there  set  in  1786. 
In  that  year  passed  an  act  for  a  new  system 
of  punishment,  under  which  hard  Ubour 
should  take  place  of  imprisoned  idleness :  — 
labour,  and  that  hard  enough:  but  to  be 
performed  in  public,  in  an  ignominious  garb, 
in  irons,  by  men  in  gangs  on  the  roads,  and 
even  in  the  streets.  Under  this  first  plan, 
though  already  in  use  in  Switzerland,  and  as 
such  indicated  by  Howard,  success  was  soon 
observed  to  fall  short  of  expectetion.*    The 

•  Lownci,  p.  76 — **  In  the  year  1778,  the 


friends  of  reformation  were,  however,  not  to 
be  discouraged.   An  experiment  of  four  years 

Convention  of  Penmylvania  directed  a  refoim  of 
the  penal  laws,  and  the  introduction  cf  public  hard 
labour,  as  a  punishment  for  ofienoes.  This  vas 
attended  to  by  the  legUlature,  and  an  essay  vas 
made  in  Uie  ^eax  1786,  by  a  law  which  directed 
that  the  convicts  should  be  employed  in  dcanizi^ 
the  streets,  repairing  the  roads^  &c.,  have  that 
heads  shaved,  and  be  distinguished  by  an  infit- 
mous  habit.  This  was  liteially  ooromied  wioi ; 
but,  however  well  meant,  was  soon  found  to  be 
productive  of  the  greatest  evils^  and  had  a  very 
opposite  effect  from  what  was  contemplated  by 
toeframersofthelaw.  The  disorders  in  society, 
the  robberies,  bun^aries,  breaches  of  prisons, 
alarms  in  town  andcountiy  ~  the  diunaenneas, 
profanity,  and  indecencies  of  the  piisoiieia  in  the 
street,  must  be  in  the  memorv  of  mosL  With 
these  disorders,  the  numbers  or  the  criminals  in- 
creased to  such  a  degree,  as  to  alarm  the  coow 
munity  with  fears  that  it  would  be  impossible  to 
find  a  place  either  large  or  strong  enouj^  lo  hoU 
them.  The  severity  of  the  law,  and  disgiacefol 
manner  of  executing  it,  led  to  a  proportionate 
degree  of  depravity  and  insensibili^,  and  evny 
spark  of  morality  anpored  to  be  deployed.  The 
keepers  were  armed  with  swords,  blunderbusses, 
and  other  weapons  of  destruction :  the  ^riaooers 
secured  by  cumbrous  iron  coUais  and  chaina  fixed 
to  bombshells.  Their  dress  was  formed  with 
every  mark  of  disgrace.  The  old  and  hardened 
offender  daily  in  the  practice  of  begging  and  in- 
suiting  the  inhabitants — collecting  crowds  of  klle 
boys,  and  holding  with  them  the  most  indecent 
and  improper  conversation.  Thus  disgraoelufly 
treated,  and  heated  with  liquor^  they  meditated 
and  executed  plans  of  escape— and,  when  at  li- 
berty, tbdr  distress,  disgrace, and  fears,  prompted 
them  to  violent  acts,  to  satisfy  the  immediate  de- 
mands of  nature.  Their  attacks  upon  society  were 
well  known  to  be  desperate,  ana  to  some  they 
proved  fatal  r* 

Observations,  —  In  this  disastrous  and  justly 
exploded,  though  neither  unexampled,  nor  in 
every  respect  uisooramendable  system,  your 
Lordship  will  immediately  recognise  the  New 
South  Wales  jail  jTOff^jr.  Not  that  the  parallel 
reflects  anything  like  blame  upon  those  wboio. 
stituted  them  in  the  *'  iraproved**  colony.  What 
is  one  man^s  meat  is  another  man*s  poison :  mis- 
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was  on  that  theatre  deemed  a  auffident  triaL 
Men  were  not  there  too  dim-sighted  to  see, 
too  careless  to  observe,  too  uncling  to  re- 
^iret,  too  proud  to  confess  an  error,  or  too 
indolent  to  repair  it.  In  1790,  after  a  hard- 
fon^t  battle  of  such  battles  as  quakers  fight, 
and  on  boUi  sides  it  is  confessed  an  honest 
one  (on  both  sides,  my  Lord,  what  is  essen- 
tial to  honesty,  an  open  one,)  by  an  act  of 
that  date  they  set  on  foot  another  experiment 
— they  obtained  a  second  change.  The  badge 
of  infiuny  waa  now  pulled  off:  "  the  iron  en- 
tered no  longer  into  the  afflicted  soul ;"  se- 
paration, as  &r  as  means  permitted,  took 
fdace  of  promiscuous  aggregation ;  seclusion, 
yet  not  unseen,  succeeded  to  tumultuous  pub- 
licity. This  second  experiment  was  success- 
ful almost  beyond  hope:  how  eminently  so, 
your  Lordship  will  see  as  we  advance. 

Penitentiary  houses,  at  present  two:  at 
Philadelphia  and  New  York.  In  that  at  Phi- 
ll^de^phia,  the  plan  of  management  under  its 
present  form,  commencing  in  April  1790;  the 
prison  in  New  York,  b^n  in  1796,  com- 
pleted in  1797;*  month  not  mentioned.  I 
npeak  of  those  from  which  accounts  have 
readied  us.  Two  others  already  in  existence 
in  New  Jersey  and  Virginia.t  Two  more  in 
eantemplation  last  year,  and  begun  perhaps 
by  this  time — in  Massachusetts  and  South 
GaroUnft. 

Historians,  four :  I  mention  them  in  the 
order  of  their  dates:  dates  are  not  to  be  des- 
pised in  histories.  For  the  Philadelphia  house 
three: — 1.  Lownet,  the  chief  projector,  whose 
account  of  it  comes  at  the  end  of  a  pamphlet 
on  the  punishment  of  death  by  his  co-opera- 
tor Bradford,  then  one  of  the  judges  of  the 
State,  smce  deceased;  date  in  the  pre&ce, 
February  26,  1798.  9.  The  Duke  de  Liaw- 
courts  a  visitor  (a  veteran  in  the  service  of  the 
prisoner  and  the  poor) ;  Philadelphia  printed, 
London  reprinted,  second  edition,  date  in 
title-page  1796;  year  of  visitation  from  pri- 
vate information  l795.t  TumbuU  of  South 
Can^ina  (another  philanthropic  visitor ;)  date 


chief  could  notinUbe  done  by  them  in  Pbila- 
delph^ :  miscfaief  could  iMrf  be  done  by  them  in 
New  South  Wales.  In  PhiUddphiA,  their  de- 
portment  was  an  object  of  disgust  and  terror 
to  the  great  bulk  of  the  pasiuDg  multitude :  it 
became»  notwithstanding  ~  such  is  the  power  of 
example,  even  the  example  of  wretchedness  and 
ialiuDy  over  some  minds— it  became  in  one  way 
grotlierasooiceofconuptiontoafew.  In  New 
South  Wales,  society  was  proof  against  both 
misfhiffs— no  eye  to  which  the  deportment  of 
the  profligate  was  not  much  more  famiHar  than 
my  odier:  no  ear — which  had  any  unlearned 
wickedness  to  learn  of  them.  Jet  cannot  be 
blackened ;  patridtty  cannot  be  corrupted. 

•  Eddy,  y.  17.  t  Ibid.  p.  70. 

X  It  was  m  that  year  that  it  came-  to  me  in 
French,  from  the  worthy  author,  in  manuscript, 
sod  (for  I  know  not  what  cause  rdative  to.  the 
fahmitifs  of  the  times)  under  the  seal  of  secreiy. 
it  was  not  till  the  next  year  I  had  the  satisfaction 


in  pre&ce,  4th  August  1796 ;  date  in  title* 
page  1797.  For  the  New  York  house,  one: 
Eddy,  New  York  printed;  date  in  title-page 
1801 ;  date  of  subsequent,  report  annex^, 
9th  February  1802. 

The  Pennsylvania  house  b  that  which,  as 
the  date  itself  shews,  served  as  an  example, 
and  naturally  as  fiir  as  circumstances  permit- 
ted, as  a  model.  New  York  follows  next.  — 
Caleb  Lownes  took  the  lead  in  Philadelphia. 
Thomas  Eddy  followed  him  in  New  York.  In 
both  these  men,  your  Lordship  will  find,  un- 
der the  garb  of  a  quaker,  the  head  of  a  states- 
man, as  well  as  the  pen  of  an  academic. 

After  this  short  introductory  view  of  the 
transactions  in  North  America,  permit  me  to 
wait  upon  your  Lordship  back  again  for  a 
moment,  to  New  South  Wales. 

Facts  compose  the  chief  matter  of  this  sup- 
plemental address :  and  in  how  eminent  a  ^- 
gree  the  general  propositions  advanced  in  the 
preceding  one  will  be  found  to  receive  con- 
firmation from  these  fiusts,  is  a  point  I  have 
already  ventured  to  give  intimation  of. 

In  a  tract  like  this,  history  in  its  own  or- 
der is  but  a  labyrinth,  but  to  this  labyrinth 
here  as  before,  the  etide  of  penal  justice  hold 
out  a  due. 

Under  the  head  of  reforwuUian,  replaced 
in  New  South  Wales  by  corrvption,  1  will 
beg  leave  to  attend  your  Lordship  from  effects 
to  causes;  and  among  effects,  again,  from 
smaller  to  greater — firom  the  lighter  shades 
of  depravity  to  the  darker:  presenting  the 
effects  in  tUs  order,  lest  the  opposite  one, 
though  in  other  respects  perhaps  the  more 
obvious  one,  should  have  produced  the  sen- 
sation of  an  anti-climax.  In  subordination, 
however,  to  these  logical  principles  of  ar- 
rangement, the  chronological  one  will  have 
its  use :  it  will  serve  all  along  to  show,  and 
in  an  order  perfectly  natural,  the  progress  of 
the  **  improved"  colony  from  bad  to  worse. 
Bfatter  thus  pregnant,  cannot  but  give  birth 
to  a  variety  of  observations ;  but  this  will 
in  general  be  most  readily  apprehended,  and 
most  effectually  recommended,  when  pre- 
ceded by  the  particulars  by  which  they  were 
respectively  suggested. 

Our  authors  not  having  had  themselves 
any  such  arrangements  in  their  view,  the 
matter  belonging  to  one  head  will  every  now 
and  then,  in  the  shape  in  which  it  comes  from 
their  hands,  be  found  intermixed  with  mat- 
ter belonging  to  another.  This  incongruity, 
which,  however,  is  but  a  merely  relative  one, 
cannot  always  be  cleared  away :  all  that  can 
be  done  with  it  is  to  point  it  out :  this  done, 
now  and  then  a  repetition  constitutes  the 
sum  of  the  inconveniences. 

Under  each  head^  each  picture  has  two 

of  finding  myself  released  from  the  obligation, 
by  an  advertisement  announdng  a  tiansIatioQ 
of  it  in  English. 
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ndes :  one  for  the  soi-dumU  **  improved" 
cokmy;  the  other  for  those  really  improved 
cottiitriefl,  whose  apprenticeship  m  the  form 
of  colonies  is  eipired.  For  each  feature  of 
depravity  and  corruption  on  the  one  side,  your 
Lordship  will  see,  on  the  other  side  according 
to  the  nature  of  the  feature,  either  a  blank 
for  the  absence  of  it,  or  a  space  filled  with  the 
opposite  feature  of  virtue  and  reformation.  __ 

L  Reformation. — Firnt  feature.  Industry: 
Opposite  feature  of  Corruption,  Sloth }  — 
Prevalence  of  it  in  New  South  Wales* 

No.  1,  p.  23.  February  1797.  —  **  An  ex- 
traordinary theft  was  committed  about  the 
middle  of  the  month,  which  very  forcibly 
marked  the  inherent  depravity  of  some  of 
these  miscreants.  While  the  miller  was  ab- 
sent for  a  short  time,  part  of  the  sails  be- 
longing to  the  mill  were  stolen.  Now  this 
madiine  was  at  work  for  the  benefit  of  those 
very  incorrigible  vagabonds  who  had  thus  for 
a  time  prevented  its  being  of  use  to  any  one, 
and  who,  being  too  lazy  to  grind  for  them- 
selves, had  formerly  been  obliged  to  pay  one 
third  of  their  whole  allowance  of  wheat,  to 
have  the  remainder  ground  for  them  by  hand- 
mills  —  an  expense  that  was  saved  to  them 
by  bringing  their  com  to  the  public  mill." 

No.  2,  p.  40.  June  1797. — "  In  consequence 
of  the  proclamation  which  was  issued  in  the 
last  month,  one  of  the  run-away  convicts  de- 
livered himself  up  to  a  constable,  and  another 
was  taken,  and  lodj^  in  confinement :  they 
appeared  to  be  halfstarved ;  yet  their  suffer- 
ings were  not  sufficient  to  prevent  similar  de- 
sertions from  work  in  others,  nor  a  repetition 
of  the  offence  in  themselves ;  such  was  the 
strong  aversion  which  these  worthless  cha- 
racters had  to  anything  that  bore  the  name 
of  work.  More  labour  would  have  been  per- 
formed in  this  country  by  100  people  from 
any  part  of  England  or  Scotland,  than  had 
at  any  time  been  derived  from  300  of  these 
people,  with  aB  the  attention  that  could  be 
paid  to  them.** 

Observations Which  "  all"  (it  appears, 

as  w^  from  the  nature  of  the  case  as  from 
passage  upon  passage  in  thfe  history)  could 
not  be  much : — a  fresh  occasion  for  bringing 
to  view  that  deficiency  of  necessary  inspec- 
tion which  is  among  the  indelible  features  of 
the  system  of  forced  colonization. 

No.  3,  p.  202.  March  1790 At  this  time, 

"  among  other  public  works  in  hand  were, 
the  raising  the  walls  of  the  new  gaol,  laying 
the  upper  floor  of  the  windmill,  and  erecting 
the  churches  at  Sydney  and  Paramatta.  Most 
of  these  buildings  did  not  advance  so  rapidly 
as  the  necessity  for  them  required,  owing  to 
the  weakness  of  the  public  gangs ;  and  in- 
deed scarcely  had  there  ever  been  a  thorough 
day's  labour,  such  as  in  performed  by  a  labour- 
ing man  in  England,  obtained  from  them.  They 


never  feh  themsebfes  interested  in  the  ^geet  tf 
their  work,  knowing  that  the  ration  finora  the 
store,  whatever  it  might  be,  would  be  issaed 
to  them,  whether  they  earned  it  or  mat;  vn^ 
like  the  labouring  man,  whose  eubsisteiioe 
and  that  of  his  fiunily  depekids  upon  fait  ex- 
erticms.  For  tfae  individual  who  would  pay 
them  for  tiieir  services  with  spiriis^  they 
would  labour  while  they  had  strength  to  hjt 
the  hoe  or  the  axe ;  but  when  government 
required  the  production  of  that  strength,  it 
was  not  forthcoming;  and  it  was  more  to  it 
wondered  that^  wsder  such  disadvecntmgee,  s» 
much,  rather  than  so  little,  had  been  dime. 
The  convicts  whose  services  belonged  to  the 
crown  were  for  the  most  part  a  wretched, 
wortiiless,  dissipated  set,  who  never  thought 
beyond  the  present  moment ;  and  they  were 
for  ever  employed  in  rendering  that  moment 
as  easy  to  themselves  as  their  inventum  could 
enable  them. 

'*  Of  tiie  settlers  and  their  disposition  mudi 
has  been  already  said.  The  assistance  and  en- 
couragement which  from  time  to  time  weie 
given  them,  they  were  not  found  to  deserve. 
The  greater  part  had  originally  been  conmets, 
and  it  is  not  to  be  supposed  that  while  they 
continued  in  that  state,  their  haluts  were 
much  improved.  With  these  habits,  then, 
they  became  firemen  and  settlers ;  the  efiect 
of  which  was,  to  render  them  insolent  and 
presuming ;  and  most  of  them  continmed  a 
dead  weight  upon  the  government,  witkomi  re- 
ducing the  expenses  of  the  colony.** 

Observations The  features  of  worthlefls. 

ness  are  ascribed  to  them  (**  the  settlers**)  in 
general :  the  non-convicts  are  alluded  to,  and 
are  not  excepted.  In  this  view  of  it,  tlie  im- 
proved colony  presents  the  picture  of  a  eooi- 
munity,  in  whidi  not  only  the  corrupt  members 
of  it  are  not  amended,  but  the  sound  members 
—  such  as  had  been  introduced  into  it — are 
corrupted.  Ifsuch  be  the  case,  there  is  nothing 
in  it  but  what  ought  to  have  been  expected. 
In  Letter  L  page  210,  instances  in  proof  of 
it  have  been  already  given,  in  speaking  of  fine 
soldiery:  and  more  will  c6me  to  be  given 
under  the  head  of  Public  Fknctionaries, 

No.  4,  p.  277.  December  1799.  —  "  The 
harvest  was  now  begun,  and  constables  Were 
sent  to  the  Hawkesbury,  with  directions  to 
secure  every  vagrant  they  could  meet,  and 
bring  them  to  Sydney,  unless  Uiey  eboee  t* 
work  for  the  settlers,  who  w^e  willing  to 
pay  them  a  dollar  each  day,  and  their  provi- 
sions ;  for  at  this  time  there  were  a  great 
number  of  persons  in  that  district,  styling 
themselves  free  people,  who  refused  to  la- 
bour unless  they  were  paid  the  moat  exor- 
bitant wages." 

Observations Standing  out  for  the  best 

wages  that  could  be  got,  is  no  proof  of  slodi : 
it  is  rather  a  proof  of  that  appetite  for  gain, 
which  is  the  spur  and  natural  concomitant 
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to  industry ;  but  Ugh  as  the  wages  were^  it 
appears  there  were  Tagrants,  who  preferred 
idleness  even  to  such  Ugh  wages. 

No.  5,  p.  814.  August  1801.  —  **  Nothing 
has  been  said,  in  this  account  of  the  public 
labour,  of  preparing  the  government  ground 
aonmally  for  seed,  and  cropping  it,  or  of  ga- 
tiiering  the  harvest  when  ripe.  But  these 
must  be  taken  into  account,  as  well  as  thresh- 
ing the  com  for  delivery,  and  unloading  the 
storeships  on  their  arrival ;  which  latter  work 
most  always  be  completed  within  a  limited 
time,  pursuant  to  their  diarters.  It  has  been 
said  before,  that  it  was  imposnble  to  obtain  a 
fair  dmfe  work  from  the  convicts,  when  em- 
phjfedfor  the  public :  the  weather  frequently 
interfered  with  out -door  business,  and  oc- 
casioned liiuch  to  be  done  a  second  time. 
Under  all  these  disadvantages,  and  with  a 
tvbulent  refractory  body  of  prisoners,  we 
are  warranted  in  saying,  on  thus  summing 
op  of  the  whole  of  the  public  labour  during 
the  last  four  years,  that  more  could  not  have 
been  performed ;  and  that  it  is  rather  matter 
of  wonder  tiiat  so  mudi  had  been  obtained 
with  such  means.*' 

Observations Of  wonder  indeed !  The 

worse  tiie  system,  the  greater  the  wonder 
that  any  given  quantity  of  good  works,  how 
■mall  soever,  should  be  shown  forth  under  it. 
The  more  irremediably  bad  —  the  more  irre- 
proadiable  the  conduct,  the  more  pitiable 
the  lot,  of  those  whose  misfortune  it  was 
to  have  the  management  of  it  on  the  spot* 
The  more  radically  bad  the  system,  the  more 
inexcusable  those  at  home  who  planned  it, 
but  most  of  all  those  at  home  who  persevered 
in  it,  its  deformities  all  the  while  staring  them 
inthefooe.  The  period  is  an  early  one  for  such 
reflections ;  but  they  accompany  the  idea  of 
the  "  improved"  colony  from  the  very  first 
l^ance,  and  never  leave  it  till  the  last. 

IL  Fkrtherfeatures  </ Rbfobmation — Fhi- 
galitt  and  Forecast :  Opposite  features 
of  Corruption,  ProdigatUg  and  Impro^ 
vidence : — Prevalence  ^f  them  in  New 
South  Wales, 

No.  1,  p.  21.  Februarg  1707.  —  "  It  now 
appeared,  that  to  obtain  spirituous  Uqnors, 
these  people,  the  settlers,  had  incurred  debts 
to  so  great  an  amount,  as  to  preclude  the 
most  distant  hope  of  liquidating  them,  ex- 
cept by  selling  their  forms.  Thus  all  their 
former  industry  must  be  sacrificed  to  discharge 
debts,  which  were  contracted  for  the  tempo- 
rarg  grat^ieation  of  being  steeped  in  beastlg 
intoxieatUm  for  k  certain  length  of  time.  All 
the  caationa  which  had  occasionally  been 
inserted  in  the  pmhlie  orders  against  thii  dan- 
gerous pr actice,  had  not  proved  of  any  ad- 
vantage to  those  whose  benefit  they  were 
intended  to  promote;  and  it  was  observed 
wiA  concern,  that  several  scenes  of  shame- 


fol  imposition,  which  had  been  practised  by 
the  retail  dealers  in  this  article,  were  brought 
to  light  by  this  investigation." 

Observations.  —  Intermixed  mih  the  pro* 
digality  and  the  improvidence  (your  Lordship 
sees)  comes  drunkenness:  but  drunkenness 
comes  in  everywhere,  and  with  every  thing. 
We  shall,  however,  have  a  head  appropriated 
to  it.  All  this  reprobacy,  too,  (is  it  credible  ?) 
spite  of  all  these  public  orders — all  this  good 
advice  from  the  governor :  pearls  of  which 
Uiere  has  never  been  any  want  among  these 
swine.  Of  the  water  of  these  pearls  some- 
thing will  come  to  be  said  under  the  head  of 
Drtmhenness, 

No.  2,  p.  96.  March  5, 1796 «  Speaking 

of  the  business  before  a  court  of  dial  judi- 
cature," **  this,"  says  our  author,  **  consisted 
chiefly  of  litigation  about  debts  contracted 
between  the  retail  dealers  and  the  settlers. 
As  a  proof  to  what  a  height  this  business  had 
reached,  it  need  only  be  mentioned,  that  an 
appeal  was  made  to  the  governor  in  one  pro- 
secution for  a  debt  of  £868 :  16 :  10 ;  which 
appeal  was,  however,  withdrawn,  the  defen- 
dant consenting  to  pay  the  debt." 

Observations No  small  mass  of  property 

to  be  amassed  in  such  a  place :  but  of  the 
source  of  it  mention  has  been  already  made 
under  the  head  of  Colonies  j[Letter  I.  page 
207) ;  and  of  the  security  ot  it,  more  may 
come  to  be  said  under  the  head  of  Economy, 
towards  the  dose  of  the  present  letter. 

No.  8,  p.  97, 98.  March  1798 — *«  The  go- 
vernor having  recdved  from  the  settiers  in 
each  district  a  dear  and 'correct  statement 
of  their  grievances  and  distresses,  informed 
diem  thirt}  it  was  with  real  concern  he  be^ 
held  the  effects  of  the  meeting  of  each  dvil 
court  wUdi  for  the  public  accommodation  he 
from  time  to  time  had  occasion  to  assem- 
ble. The  vast  load  of  debt  with  which  they  so 
frequently  felt  themselves  burthened  through 
the  imposition  and  extortion  of  the  multitude 
of  petty  dealers,  by  whom  the  colony  was  so 
much  troubled,  with  the  difficulties  under 
which  the  industrious  man  laboured  for  want 
of  some  other  mode  of  providing  the  necessa- 
ries which  he  required,  were  grievances  of 
which  he  was  determined  to  get  the  better ; 
and,  as  for  as  his  situation  would  authorise 
him,  he  would  adopt  every  means  in  his  power 
to  i^ord  them  relief. 

"  To  this  end  he  found  it  absolutdy  ne- 
cessary to  suppress  many  of  those  licensed 
public  houses,  which,  when  first  permitted, 
were  designed  as  a  convenience  to  the  labour- 
ing people ;  but  which  he  now  »w  were  the 
prindpal  cause  whence  many  had  candidly 
confessed  their  ruin  to  have  sprung. 

**  He  wbhed  it  were  possible  to  dissuade 
them  from  heaping  such  heavy  debts  upon 
themselves  by  the  enjoyment  of  artides  which 
they  could  do  without^  or  by  throwing  away 
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their  money  in  purchaung  at  every  public 
auction  rags  and  trifles  for  which  sudi  exor- 
bitant sums  were  exacted.  He  urged  them 
with  a  paternal  anxiety  to  consider  that  their 
folly  inrolved  their  whole  families  in  ruin  and 
misfortune,  and  omjured  them  to  wait  with 
patience  the  result  of  some  representations 
which  he  had  nuide  to  government,  as  well 
in  their  behalf  as  in  behalf  of  the  settlers 
upon  Norfolk  Island ;  by  whidi  he  hoped  that 
ere  long  they  would  have  an  opportunity  of 
purchaiong  every  European  artide  that  Uiey 
might  want,  at  such  a  reasonable  and  nu>de- 
rate  price  as  they  by  their  industry  would  be 
very  well  able  to  afford  from  the  produce  of 
their  labour. 

**  The  island  upon  which  Captain  Hamilton 
had  run  his  ship,  and  thereby  prevented  her 
sinking  with  them  at  sea,  was  thenceforward 
to  be  distinguished  by  the  name  of  Pre- 
servation Island.  From  thence,  the  colonial 
schooner  had  arrived  with  what  remained  of 
the  property.  As  soon  as  she  was  unload- 
ed, the  property  was  put  up  to  sale  for  the 
benefit  of  the  underwriters,  when  the  Bttle 
effect  of  the  governor's  recommendation  of 
patience  was  seen  by  the  most  enormous  prices 
being  paid  for  every  article.  The  wumey  that 
should  have  been  expended  in  the  cultivation 
and  improvement  of  their  farms  was  thus  U* 
vishly  thrown  away;  and  it  happened  fortu- 
nately enough  for  the  underwriters  that  the 
wheat  of  tlus  last  season  had  been  received 
into  the  public  granary,  and  immediately  paid 
for.  Twenty'two  shmngs  were  paid  at  this 
sale  for  one  common  cup  and  saucer." 

Observations.  —  Besides  prodigality  and 
improvidence,  more  drunkenness,  more  good 
advice,  as  pregnant  as  ever  with  good  effects. 
But  of  this  in  its  place,  as  already  mentioned. 
'*  Imposition  and  extortion,**  the  fruit  "  of  the 
multitude  of  the  dealers**  f  Say  rather,  of  the 
smallness  of  their  number.  In  the  multitude 
of  dealers,  mudi  more  surely  than  of  '*  coim- 
sellors"  there  is  safety.  Copies  of  Adam 
Smith  do  not  appear  to  have  been  abundant 
in  the  libraries  of  New  South  Wales. 

Government  to  turn  shopkeeper ! Per- 
haps a  necessary  remedy — not  improbably  a 
costly,  and  therefore  most  certainly  a  formi. 
dable  one.  Awav  with  it  I  cries  Adam  Smith. 
But  most  assuredly,  among  the  nations  whose 
wealth  he  had  in  view,  was  no  such  nation 
as  New  South  Wales.  Of  this  further,  per- 
haps, under  the  head  of  Economy. 

No.  4,  p.  120.  Jufy  1798.  —  "  The  ready 
sale  which  the  speculators  who  called  here 
constantly  found  for  their  cargoes,  together 
with  the  ruinous  traffic  which  was  carried  on 
by  means  of  the  monopolies  that  existed,  in 
opposition  to  every  order  and  endeavour  to 
prevent  them,  would,  beyond  a  doubt,  with- 
out the  establishment  of  a  public  store  on  the 
part  of  government,  keep  the  settlers  and 


others  in  a  continual  state  of  beggary,  tad 
extremely  retard  the  progressive  improv** 
ment  of  the  colony." 

No.  5,  p.  196.  Rbrmary  1799.-*-'*  P^ 
iuming  on  the  late  inefficient  harvMt,  tlie 
settlers  requested  again  to  be  supplied  witk 
seed-wheat  from  the  store,  but  were  refosed. 
It  was  wen  known  that  they  sold  for  spiiita, 
to  the  last  bushel  of  their  crop,  and  left  their 
fiunilies  without  bread.  Then  they  pleaded 
poverty  and  distress,  and  their  utter  inabOtty 
to  pay  what  they  had  borrowed.  When  teed 
has  been  lent  them,  they  have  not  unfre* 
quently  been  seen  to  sell  it  at  the  door  of  the 
store  whence  they  received  it.*' 

Observations.  —  Again  the  settlers  do  ex- 
ception in  fiivour  of  wm-eomncts. 

No.  6,  p.  279.  JaMMOff  3,  1800 «'  The 

Swallow,  East-India  packet,  andiored  ib  tbe 
Cove,  on  her  way  to  China.  She  had  on 
board  a  great  variety  of  articles  for  sale,  vdiich 
were  intended  for  the  China  market;  but  the 
master  thought,  and  actually  found  it  worth 
his  while  to  gratify  the  inhabitants,  partics- 
larly  the  females,  with  a  display  of  many  de- 
gant  articles  of  dress  from  Bond  Street,  and 
other  fashionable  repositories  of  the  m^ro- 
polis. 

**  On  the  Uth,  the  Minerva  transport  ar- 
rived from  Ireland.  Having  touched  at  Bio 
de  Janeiro,  she  had  brought  many  articks  for 
sale,  as  well  from  that  port  as  fi^  K^^and, 
most  of  which  were  much  wanted  by  tibe  in- 
habitants ;  but  Uie  prices  required  for  them 
were  such  as  to  drain  the  colony  of  every 
shilling  that  could  be  got  together." 

Observations.  — Of  tins  already  (Letter  L 
page  207,)  in  speaking  of  paper  money,  and 
the  staple  trade  of  this  peoiliar  colony. 

III.  Per  Contra — Industbt,  Feugautt, 
Forecast^  in  the  American  Penitentiary 
Houses. 

1.  Philadelphia  House,  instituted  1790. 

No.  1.  Philadelfdiia;  1795:  Laincourt,  p. 
14. — **  Out  of  his  profits  the  prisoner  Is  ob- 
liged to  pay  his  board,  and  the  price  of,  or 
in  some  cases  a  certain  rent  or  hire  for  the 
instruments  he  uses.  These  payments,  which 
are  necessarily  determined  by  the  current 
price  of  commodities,  are  fixed  by  the  inspec- 
tors four  times  in  every  year.  At  present 
it  amounts  to  one-sixth  of  a  dolhff  for  each 
man's  board.  The  wtost  v^m,  however,  sm^ 
earn  easUy  twenty  pence  per  day,  by  pidung 
oakum ;  and  there  are  sowte  who  eam  mbpve 
a  dollar:' 

No.  2.  PhiladelphU;  1796:  TumboU,  p. 
16 — **  For  each  convict  a  separate  account 
is  kept  by  the  jailor,  charging  him  with  his 
clothing,  sustenance,  tec ;  and  in  which  a  rea- 
sonable allowance  for  his  labour  is  credited. 
It  is  generally  rather  less  than  the  wages  of 
other  workmen  in  the  city.    These  accounts 
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•re  balanced  at  short  periods,  in  order  that 
the  overplus  or  proportion  which  might  be 
due  to  the  prisoner,  may  be  paid  into  the 
county  treasury  for  safe  keeping;  and,  once 
in  every  three  months,  they  are  audited  be- 
fore the  inspectors.  The  committee  of  in- 
spectors, once  during  the  same  period  of  time, 
fix  the  diarges  for  the  priaonen'  maintenance, 
which  dep€»Dd  on  the  existing  price  of  pro- 
viaons,  Ice.  It  is  now  one  sMUmg  and  three- 
jtence  a^daiffor  the  males,  and  ievenpence  for 
the  JewuUes,  There  are  few  who  do  not  earn 
above  two  ahUUnge,  The  marble  sawing  and 
manu&cturing  of  nails  are  the  most  lucrative 
employments  followed  in  the  prison.  Several 
were  pointed  out  to  us,  who  earned  at  these 
occupations  above  a  dollar,  and  one  in  parti- 
cular whose  daily  labour  averaged  one  dollar 
mnd  a  half:* 

No.  3.  lb.  p.  48.  —  *'  Some  have  appro- 
priated the  proceeds  of  their  labour,  while  in 
confinement,  to  the  support  of  their  fiunilies.; 
and  several,  on  leaving  the  prison,  have  re- 
ceived 40  or  50  dollars  ^48.  6d.)  the  over- 
plus oi  the  profits  of  their  labour,  and  with 
this  capital  turned  out  honest  and  industrious 
memb^  of  society." 

2.  New  Yorh  House,  instituted  1790. 

No.  4.  New  York ;  1802:  Eddy,  p.  94.  — 
*^  The  convicts  have  now  become  more  skilful 
workmen,  and  can  perform  more  labour,  and 
to  greater  advantage,  than  heretofore.'* 

Observations, — In  this  more  recent  prison, 
the  economy,  it  appears,  had  not  yet  attained 
to  such  a  pitch  of  perfection  as  to  afford  to 
the  public  a  pn^t  equal  to  the  expense  of 
the  convict's  maintenance.  Under  the  Phi- 
ladelphia system,  no  allowance  was  to  com- 
mence in  fiivour  of  any  convict,  till  after  the 
estimated  expense  of  his  share  in  the  aggre- 
gate expense  of  the  prison,  or  at  least  the 
greater  part  of  that  expense,  had  been  reim- 
bursed. The  New  York  institution  appears 
to  have  had  disadvantages  of  its  own  to 
struggle  with,  which  by  the  bst  accounts 
were  uot  yet  overcome ;  but  which,  by  the 
same  accounts,  were  in  a  way  to  be  overcome. 
At  Philadelplda,  the  chaige  against  the  con- 
vict appears  to  have  been  fixed  at  so  low  a 
rate,  that  from  the  first  some  surplus  went 
into  the  pocket  of  the  convict  workman,  the 
most  unskilful  not  excepted.  Whether  the 
same  policy  has  been  pursued,  and  in  the 
same  degree,  at  New  York,  I  have  not  found. 
I  should  rather  expect  to  find,  not;  and  in 
that  case  I  am  inclined  to  think  that  a  little 
more  liberality  under  this  head  might,  even 
in  the  way  of  economy,  have  been  attended 
with  advantage. 

Supposing  this  feature  in  the  Philadelphia 
system  to  have  been  copied  in  New  York, 
there  being  no  surplus  for  the  convict  work- 
liian,  the  virtues  of  frugality  and  forecast 


would  not  in  his  instance  find  any  ground  to 
build  upon. 

3.  penitentiary  system:  Panopticon  mode. 

This  spur  to  industry  presented  itself  to 
me  from  the  first  as  a  very  material  imple- 
ment in  the  apparatus  of  reformation.  In 
1793,  when  I  was  arranging  with  Mr.  (now 
Sir  Evan)  Nepean  (then  under-secretary  of 
state  under  Mr.  Dundas)  those  terms  of  coii- 
tract,  which,  without  much  variation,  were 
afterwards  approved  of  at  the  Treasury,  and 
are  printed  in  the  28th  Report  of  the  Com- 
mittee of  Finance — on  this  occasion,  in  my 
accepted  proposal,  on  the  ground  of  which 
we  were  proceeding,  a  fourth  part  having 
been  specified  by  me  as  the  share  I  was  will- 
ing to  allow,  at  the  same  instant  he  happened 
to  mention  a  sixth  part  as  the  share  he  had 
thought  of.  Without  hesitation  I  declined 
taking  advantage  of  this  fiidlity.  A  fourth 
part  (1  recollected)  was  the  share  mentioned 
by  Howard  as  that  which,  judging  fit>m  his 
experience,  he  looked  upon  as  capable  of  in- 
spiring the  requisite  degree  of  alacrity.  It 
went  agabst  me  to  give  less  than  what  had 
been  recommended  by  so  approved  a  judge : 
and,  moreover,  under  my  plan  there  was  a 
particular  reason  for  not  fiiUing  short  of  that 
mark ;  since,  for  the  fulfilment  of  the  article 
relative  to  the  superaxmuatUm  annuity,  I  re- 
served to  myself  the  power  of  retaming  in 
my  hands  as  fiu>  as  the  half  of  each  man*s 
allowance,  in  which  case  the  share  received 
by  him,  in  the  shape  of  present  allowance, 
would  be  reduced  to  an  eighth. 

While  yet  on  the  road  to  reformation,  the 
discussion  of  these  points,  though  by  no  means 
unapposite  to  that  head,  has  at  the  same  time 
led  us,  though  prematurely,  into  a  comer  of 
the  field  of  econonuf.  Just  entered  upon,  and 
that  but  en  passant,  and  already,  my  Lord, 
what  a  lig^t  breaks  in  upon  it  1  In  the  ac- 
count of  expense  compare  this  0,  or  rather 
this  minus  x  per  annum,  with  the  plus  £46 
of  New  South  Wales. 

IV.  —  Genebal  Depravity  —  Prevalence 
of  it  in  New  South  Wales,  as  attested  in 
general  expressions. 

No.  1.  II.  CoUins,  p.  2.  October  1796.  — 
"  The  frequent  commission  of  the  most  atro- 
cious crimes,  together  with  the  dissipated, 
turbulent,  and  abandoned  disposition  of  the 
convicts,  had  more  than  ever  at  this  time 
been  manifest.'* 

Observations Practical  inference  —  re- 
solution to  construct  the  two  prisons,  above 
spoken  of,  at  Sydney  and  Paramatta.* 

No.  2.  lb.  p.  3.  October  1796.  —  "  Far  too 
many  of  them  were  most  incorrigibly  flagi- 
tious." 

•  Supra,  p.  181. 
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Observations, — Practical  inference :  form- 
ing (as  above)  the  most  incorrigible  of  them 
into  a  Jail  gang  (Letter  L  p.  181.) 

No.  3,  fo.  p.  9.  October  1796.  —  "  The 
morality  of  the  settlement  is"  Expressly  stated 
as  '<  a  point  which  he"  (the  governor)  **  could 
not  venture  to  promise  himself  that  he  should 
ever  attain*** 

No.  4,   lb.  p.  23.  February  1797 '*  It 

now  appeared"  by  the  <*  books"  that  **  there 
were  at  this  time  not  less  than  600  men  off 
the  store,  and  working  fir  themselves  in  the 
colony ;  forming  a  vast  deduction  from  the 
public  strength,  and  adding  a  great  many 
chances  againrt  the  safety  of  private  and  pub- 
lic property,  as  well  as  personal  security.*' 

Observations,  —  Written  confirmation  of 
the  general  proposition  so  often  repeated :  — 
under  inspection  (viz.  such  inspection  as  the 
nature  of  the  institution  admitted  of,)  bad 
enough ;  out  of  inspection,  worse  and  worse. 
To  "  working  fit  themselves"  might  have 
been  added — or  supposed  to  work. 

No.  5,  p.  63.  October  1797.  —  '*  At  this 
time,  such"  (observes  the  annalist)  *'  was  the 
increase  of  crimes,  that  thrice  in  this  month 
was  the  court  of  criminal  judicature  assem- 
bled Offences — murder,  perjury,  forgery, 
and  theft.*' 

No.  6,  p.  100.  March  1798.  —  "  The  ut- 
most vigilance  was  constantly  requisite  to 
guard  against  robbers,  both  on  land  and  wa- 
ter. It  was  impossible,  in  such  a  community 
as  this,  to  have  a  police  too  strict,  or  to  be 
sufficiently  aware  at  all  times  of  such  a  nest 
of  villains.  Many  examples  had  been  made ; 
but  after  a  few  dajrs  had  elapsed,  they  were 
forgotten ;  and  every  act  of  lenity  and  in- 
4ulgence  was  found  to  be  ruinous  to  the 
we&re  and  comfort  of  the  whole.  It  was 
to  be  hoped,  however,  that  the  introduction 
of  more  qf  the  better,  and  fewer  of  the  worst 
sort  of  characters,  would  in  due  time  give 
the  balance  a  fiivourable  turn.*' 

Observations This,  we  see,  is  the  ground, 

weak  as  it  is,  upon  which,  in  the  expectation 
of  the  late  chief  magistrate,  as  in  the  view 
of  the  late  governor,  all  hope  of  moral  im- 
provement rests :  the  not  applying  the  set- 
tlement to  the  only  purpose,  with  reference 
to  whidi  it  has  ever  been  thought  well  of  by 
anybody.  Quere  as  to  those  "  worst'*  cha- 
racters —  if  not  sent  to  this  improved  colony, 
what  else  would  gentlemen  wiiii  to  have  done 
with  them  ?  If  these  most  intractable  of  cha- 
racters can  be  disposed  of  with  advantage  at 
a  less  distance  and  at  a  less  expense,  might 
not  the  same  economy  be  applied  to  the  less 
intractable  ones  ? 

My  language  would  be  somewhat  different. 
Give  me  the  worst  in  preference :  the  greater 
the  difficulty,  the  greater  the  glory.  If  there 
must  be  a  New  South  Wales,  let  rather  Oie 
least  corrupted  go  to  New  South  Wales. 


No.  7,  lb.  p.  105.  Aprd  1798.  —  At  tht» 
time  the  settlers  are  still  spoken  of  as  being* 
**  certainly  undeserving  of  the  attention  which 
they  met  with  from  the  governor.'* 

Observations, —'The  settlers  —  not  now, 
M  in  October  1792,  <•  fiv  too  many ;"  but  dke 
settlers:  —  the  settlers  in  generaL  These 
settlers,  however,  were  the  flower  of  the 
flock :  the  dass,  in  whose  instance  the  pos- 
session of  permanent  pi^perty  —  a  sort  of 
landed  property,  such  as  the  nature  of  a  go- 
vernment completely  arbitrary  admitted  ol^ 
together  with  a  portion  of  appropriate  stodc — 
would,. according  to  received  theories,  affbrd 
that  sort  of  security  for  good  behaviour  which 
it  is  in  the  power  of  property  in  sudi  a  state 
of  society  to  give ;  and  who,  as  often  as  the 
occasion  recurs  for  mentioning  them,  are  not- 
withstanding, and  without  any  diamminwtMm, 
mentioned  as  the  worst. 

No.  8,  lb.  p.  ISO.  October  1798 At  this 

time  after  speaking  of  the  wilful  burning  of 
a  building  at  Sgdneg,  used  as  a  church  and 
school  (of  which  afterwards),  '*  this  circum- 
stance, it  is  observed,  '*  must  impress  upon 
the  mind  of  every  one  who  may  read"  this 
account,  to  what  a  dreadful  state  of  profligacy 
**  the  colony  had  arrived  t  whidi,  alarming 
as  it  was,  might  have  been  still  worse,  had 
it  not  been  for  the  dvil  polide,  wfaidi  for- 
tunately had  been  established:  for  a  more 
wicked,  abandoned,  and  irreligious  set  of 
people,  had  never  been  brought  together  in 
any  part  of  the  colony.  The  hope  of  their 
amendment  seemed  every  day  to  lessen." 

Observations,  —  No  travelling  without  a 
passport,  kc  &c.  A  sort  of  system  of  gene- 
ral imprisonment  within  the  rules :  a  system, 
which  having  necessity  for  its  justification, 
was  not  the  less  subject  to  endless  vexations, 
oppressions  and  abuses. 

No.  10,  lb.  p.  210.  Mag  VIW.^BaekMkrs. 
At  this  time  mention  is  made  of  a  convict 
(Robert  Lowe,)  one  of  a  number  who,  for 
particular  instances  of  good  behaviour  on 
shipboard,  **  had  received  conditional  eman- 
cipation, and  been  idlowed  to  provide  for 
their  own  maintenance."  '*  Few  of  these  peo^ 
pie,  however,"  it  is  added,  **  were  in  the  end 
found  to  merit  this  reward  and  indulgence,  as 
their  future  (L  e.  subsequent)  conduct  had 
proved." 

Observations Whatever  symptoms  of 

previous  good  dispositions  had  at  any  time 
manifested  themselves  among  the  convicts, 
while  subject  to  such  degree  of  inspection  as 
the  economical  arrangements  afforded,  were 
scarce  ever  found  apable  of  maintainni| 
themselves  against  the  corruptive  effects  of 
the  state  of  society  there  established :  a  so- 
ciety composed  of  such  characters,  exempted 
from  all  restraints. 

No.  U,  lb.  p.  216.  2dJulg  1799.  — Still 
the  older  the  settlement,  the  more  umvenal 
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file  depnniy,  and  the  more  authentic  the 
eyidenoe  of  it.  Two  men  and  a  woman  had 
just  been  hanged  for  a  murder  committed  on 
the  body  of  a  kind  and  generous  friend  (one 
of  the  missionaries, )  to  save  the  repayment 
of  a  sum  of  £10  lent  by  him  to  his  murderers. 
'*  The  abandoned  state  in  which  the  settle- 
ment was  of  tku  ft'sie/*  continues  the  annalist, 
**  cannot  be  better  understood  than  by  a  peru- 
sal of  the  foOowii^  orders :" —  The  principal 
mischief  mentioned  is  the  **  late  increased 
number  of  nocturnal  robberies."  Assigned 
cause — on  the  part  of  the  petty  comtabUs  and 
^*vtnbiia/ifMUcA]ii«»,etthereztreme  negligence 
or  complicity  with  the  malefiictors.  These 
suborduoate  magistrates  were  the  elect  among 
the  men  of  property  in  the  colony.*  Remedies 
proposed — subscription  for  rewards,  and  a 
system  of  universal  vigilance,  commensurate 
•o  the  universal  hisecurity. 

Of  these  orders,  it  is  stated  **  that  they 
seemed  to  have  been  attended  with  some 
effect,"  because  some  vagrants  were  taken  up 
IB  consequence.  The  e&ct,  however,  seems 
Aot  to  have  been  very  great,  since  a  state- 
ment comes  inunediately  after  it — that  stUl 
*«  alarming  depredations  were  ni^tly  com- 
mitted upon  the  live  stock  of  individuals.'* 

No.  12,  p.  277.  December  1779— The  his- 
tory  of  this  year  closes  with  an  ejaculation—^ 
**  May  the  amudist,  whose  business  it  may  be 
to  record  in  future  the  transactions  of  the 
eolony,  find  a  pleasanter  field  to  travel  in, 
where  his  steps  will  not  be  every  moment 
beset  with  murderers,  robbers,  and  incen- 
diaries r 

No.  13,  p.  296.  Jame  1800.  —  Mention 
having  beoi  made  of  executions,  **  the  num- 
ber of  robbers  and  sheep- stealers"  is  men- 
tioned as  **  still  increasing,  notwithstanding 
the  late  executions."  Whereupon  comes  a 
qnesti<m  —  *'  Can  it  be  wondered  at,  that  so 
wmeh  pnffliff4uy  prevailed  in  every  part  of  the 
aettlemeut  f** 

Obeervatione,  —  Here  or  hereabouts  (only 
four  months  later)  concludes  the  regular  part 
cf  ^tae  history  —  the  part  dironologically 
arranged.  The  intelligence  by  a  vessd  that 
^tted  the  colony  at  a  posterior  date  (Au- 
gust 1801)  consists  of  nothing  but  a  few 
scattered  articles,  mostly  without  distinction 
of  dale. 

2.  General  Devkavjty  continued-^Femalee. 
No.  I,p.l21.  July  1798 "  Great  com- 
plaints vrere  now  made  of  the  profligacy  of 
the  women,  who,  probably  from  having  met 
with  more  indulgence  on  account  of  their  sex 
than  their  general  conduct  entitled  them  to, 
were  grown  so  idle  and  insolent,  that  they 
were  unwilling  to  do  anything  but  nurse 
their  diildren,  an  excuse  from  labour  which 

•  II.  Contns,  pp.  8,  64. 


very  few  were  without.  Were  thdr  value  to 
be  estimated  by  the  fine  children  with  which 
they  had  increased  and  multiplied  the  num- 
bers in  the  settlement,  they  certainly  would 
have  been  found  to  deserve  every  care  and 
attention  as  useful  members  o[  society,  but 
th^  vices  were  too  conspicuous  and  promi^ 
nent  to  adnut  of  much  palliation." 

Observations, — Among  these  fine  children 
a  curious  enough  to|nc  of  inquiry  would  be. 
How  many  le^timate?  how  numy  illegiti- 
mate ?  —  AnoUier,  though  not  quite  so  as- 
certainable. Among  the  legitimate,  how  many 
who  had  for  their  ftihers  the  husbands  of 
their  mothers  ? — The  managers  of  the  *'  im- 
proved eolony,"  here  at  home,  had  they  re- 
eeived^any  suchinformation^  my  Lord?  had 
they  used  an  v  endeavour  to  obtain  it  ?  were 
thejr  afraid  of  receiving  it?  or  was  it  beneath 
their  care  ?t 

No.  2,  p^  123.  Avguit  179S.  ^  PosiHvehf 
bad  in  July — another  month,  and  they  are 
become  so  in  the  comparative  degree —  '*  the 
women,  to  their  disgrace,"  says  their  histo- 


•f-  It  cannot  have  been  a  secret  to  them.  In  the 
unvublished  book,  entitled  Panoyticonj  printed 
in  1791,  I  find  in  page  141,  on  Separation^  &c. 
the  following  passage:  —  ** Turn  now  to  New 
South  Wales :  2890  convicts  of  both  sexes,  and 
160  soldiers,  not  to  speak  of  officers,  jumbled 
together  in  one  man,  and  mingling  like  beastst 
in  two  years,  from  14  marriaces,  v)  births :  the 
morals  of  Otahdte  introduced  mto  New  Holland, 
by  the  medium  of  Old  England.** 

After  this  I  find  areference  as  foDows  t—**  See 
Governor  Phillips*  account  of  the  settlement,  4to. 
1791,  pp.  viii  67  ;  Mr.  Whitens  ditto,  4to.  1790. 
and  extracts  of  letters  and  accounts  printed  ena 
laid  before  the  House  of  Commons  in  pursuance 
of  an  order  of  April  8th  1791,  p.  3.** 

Novemner  18u2. — I  find  now,  my  Lord,  1 
ought  to  bc^  pardon  of  the  beasts,  since  by  sub* 
sequent  acoountB  there  have  been  times  in  which, 
in  point  of  decency,  as  fkr  as  depends  upon 
dotning,  the  four-rooted  race  have  had  greatly 
the  advantage. 

Na  1,  n.  Collins,  p.  101,  March  1798.— 
^'  Provisions. ..stores — 16  months  since  the  last 
were  received.  A  few  slops  were  served  to  the 
nude  convicts  in  the  beginning  of  this  month, 
they  being  nearly  naked^  and  the  store  unable  to 
supply  them  with  covering.'* 

No.  2,  lb.  p.  142.  January  1799.—"  The  con- 
victs in  ffeneral  had  suffered  much  through  want 
of  clothing  and  bedding.  Indeed,  during  the 
late  harvest,  several  gangs  were  seen  labouring 
in  the  field  sAfreeefclamng  of  any  kind  as  the 
savages  eS  the  country.  This  had  made  them 
insolent,  and  anonymous  letters  were  dropped, 
in  which  were  threatenings  of  what  would  be  done 
at  the  proper  season.** 

Nakedness,  and  thence  insolence:— and  the 
blame,  my  Lend— where  is  It  ?  With  those  who 
wore  no  dotbes  because  they  could  |ret  none  ? 
or  with  those  who  left  them  without  clothes  P— 
SuflTer  till  you  rot,  suffer  without  complaint— no 
nodce  taken :  complain— notice  taken  that  you 
are  insolent  Harsh  forms  excepted,  could  not 
your  Lordship*s  recollection  fumiih  you  with 
something  like  another  instance  P 
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rian  at  this  time,  **  were  far  wor$e  than  the 
men" 

No.  3,  p.  128.  October  1796 — In  speftk- 
ing  of  the  seanffi  belonging  to  **  someof  the 
whalers  that  were  in  the  harbour,"  the  women 
of  the  colony,  along  with  the  epirits  of  it,  are 
mentioned  as  the  two  temptations  so  pecu- 
liarly calcula^  **  even/where"  to  lead  them 
astray. 

ObeervatUms Everywhere  ?  Yes,  so  fiu- 

as  concerns  certain  vices,  such  as  idleness, 
prodigality,  and  improvidence;  but  not  every- 
where into  crimes.  It  is  only  in  New  South 
Wales  that  incontinence  exposes  a  man  ne- 
cessarily and  uniformly  to  the  seductions  of 
women  **  far  wor$e  than  the  men" — the  men 
of  New  South  Wales,  i.  e.  far  worse  than  a 
gang  of  robbers,  burglarers,  murderers,  and 
incendiaries. 

No.  4,  p.  138.  Nov,  1796.  _  At  this  time, 
*'  the  complamts  which  were  daily  made  of 
the  refractory  and  disobedient  conduct  of  the 
convict  women  rendered  it  absolutely  ne- 
cessary** (it  is  said)  *<  that  some  steps  should 
be  instantly  taken  to  make  them  more  clearly 
understand  the  nature  of  their  situation,  and 
the  duties  they  were  liable  to  perform  :**  — 
Semper  eadem,  worse  and  worse. 

No.  5,  p.  216.  3d  July  1799 Bad  be- 

yond  endurance.  The  opinion  above  given 
is  not  peculiar,  either  to  the  late  chief  ma- 
gistrate, writing  at  a  distance  from  the  colony, 
or  to  his  informant  on  the  spot.  It  is  pro- 
claimed on  the  spot  in  public  orders  by  the 
highest  authority  in  the  place.  '*  The  con- 
tinual complaints  which  are  made  of  the  con- 
duct of  the  female  convicts  require*'  (says  the 
governor  in  his  order  of  this  day)  "  the  most 
rigid  and  determined  discipline,  with  such 
c£iracters,  who,  to  the  disgrace  of  their  sex, 
are  ht  worse  than  the  men,  and  are  generally 
found  at  the  bottom  of  every  infamous  trans- 
action that  is  committed  in  the  colony.*' 

Na  6,  p.  272.  November  1799— Speaking 
ofdivine  service  on  Sundays,  *'  The  women" 
(it  is  said)  were  also  directed  to  be  more 
punctual  in  their  appearance ;  for  these  still 
availed  themselves  of  the  indulgence  which 
as  women  they  had  been  treated  with,  seldom 
thinking  themselves  included  in  the  restric- 
tions that  were  Uid  upon  others.'* 

No.  7.  p.  284.  February  1800.  — This 
month  exhibits  a  particular  example  of  the 
effect  of  such  characters,  not  upon  their  fel- 
low-convicts only,  but  also  upon  the  soldiery. 
'*  One  of  these  people,  a  quiet  well-disposed 
young  man,  fell  a  victim  to  an  attachment 
which  he  had  formed  with  an  infamous  wo- 
man, who,  after  plundering  him  of  everything 
valuable  that  he  possessed,  turned  him  out  of 
the  house  to  make  room  for  another.  This 
treatment  he  could  not  live  under ;  and  pla- 
cing the  muzzle  of  his  gun  beneath  his  chin, 
htt  drew  the  trigger  with  his  foot,  and,  the 


contents  going  through  his  neck,  instantly 
expired." 

No.  6,  p.  290. 14lA  April  1800 — It  was  in 
order  to  make  an  addition  to  the  numbers  of 
this  sex,  elsewhere  the  better  half  of  the  spe- 
cies, but  in  this  *'  improved"  colony  **  far  the 
worst"  that  on  this  day  the  Speedy  whaler  is 
mentioned  as  arriving  from  England  witii  50 
**  female  convicts ;  and  what  were  mudi  more 
welcome  and  prqfitable"  (observes  the  histo- 
riographer,) **  832  casks  of  salt  provisioDS, 
which  enabled  the  governor  odce  more  to  issue 
a  full  ration."  Profitable?  Tes:  welcomenesa 
depends  on  appetites  and  tastes. 

V.  General  Depravity  —  Particular 
Exemphficationt, 

No.  1,  p.  4.  October  1796 — At  thistime. 
after  speaking  of  "  a  murder  committed  by 
a  man  on  the  person  of  a  woman  with  whota 
he  cohabited,"—**  This"  (it  is  added)  *<  made 
the  fifth  circumstance  of  the  kind  whidi  had 
occurred  within  the  last  twelve  months ;  and 
so  excessively  abandoned  were  the  pec^le, 
that  it  was  scarce  possible  to  obtain  suflficient 
proof  to  convict  the  offenders." 

No.  2,  p.  196.  January  1799.  —  A  burg- 
lary committed  at  this  time  in  the  house  of 
the  acting  commissary  (the  head-keeper  of 
the  public  stores)  is  no  otherwise  worth  dis- 
tinguishing than  as  it  shows  the  audacity  of 
the  delinquent,  and  the  insecurity  of  tlKMe 
abodes  and  masses  of  property  which  would 
naturally  be  the  best  guarded  and  most  se- 
cure. 

No.  3,  p.  197.  January  1799 This  next 

page  affords  an  occurrence,  distinguishedfrom 
the  herd  of  crimes  by  two  circumstancea  — 
the  magnitude  of  the  property  stolen,  and 
the  multitude  of  the  delinquents  associated. 
**  Before  this  court"  (a  court  held  on  this  day) 
<*  was  brought  part  of  a  neet  of  thievee  who 
had  lately  stolen  property  to  Uie  amount  of 
several  hundred  pounds." 

Observations,  —  As  in  the  first  part,  so  in 
this  second,  the  history  of  **  the  improved** 
and  ever-improving  colony  has,  for  its  chi^ 
ingredients,  a  pot  pourri  of  crimes.  Givii^, 
if  without  particular  selection,  any  further 
additions  to  the  bead-roll  of  individual  of- 
fences, I  might  be  accused,  though  in  another 
sense,  of  adding  piracy  to  the  list  Dropping 
all  such  comparative  peccadillos  as  robbery 
and  burglary,  I  will  therefore  comnut  do 
further  trespass  on  the  respectable  histo- 
rian's well-earned  rights  of  authorriiip  than 
by  picking  out  the  cases  of  incendiarism  as  I 
find  them  rearing  their  heads  above  the  herd 
of  ordinary  crimes. 

VI.  Depravity  —  Particular  Exemplifica- 
tiona  —  Incendiarism. 

No.  1,  p.  17.  January  1797.  —  **  The  go- 
vernor, on  bis  return  from  his  excursion,  had 
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the  morttficBtion  of  teeing  a  stack,  contain- 
ing about  800  bushels  of  wheat,  burnt  to 
the  ground.  This  happened  at  Toongabbe, 
near  which  place  the  cowttry  wae  everywhere 
in  flames f  and  where  much  wheat  belonging 
to  government  was  stacked.  By  the  acciden- 
tal vicinity  of  a  jail  gang,  and  assistance 
bought  of  them  by  a  universal  pwdon,  other 
stadks  were  saveiL  Although  at  this  season 
of  the  year"  continues  our  author,  «*  there 
were  dtofs  when,  from  the  extreme  heat  of  the 
atmosphere,  the  leaves  of  many  cuUnary  plants 
gromnng  in  the  gardens  have  been  reduced  to 
powder,  yet  there  was  some  ground  for  sup- 
posing that  this  accident  did  not  arise  from 
either  the  heat  of  the  weather,  or  the  fire  in 
the  woods.  7%e  grain  that  was  burnt  was 
the  property  ofaovemment,  and  the  destruc- 
tion  of  800  bmt^ls  of  wheat  made  room  for 
that  quantity  to  be  received  into  the  stores 
from  the  eettUrs  who  had  wheat  to  gell  to  the 
commissary:  there  were,  moreover,  at  this 
time,  some  ill-designing  people  in  the  country, 
who  were  known  not  to  have  mudi  regard 
€or  the  concerns  of  the  public.  An  inquiry 
was  set  on  foot  to  discover,  if  possible,  the 
perpetrators  of  this  mischief,  but  nothing 
could  be  made  of  it" 

Thus  fiu*  our  historian.  Two  other  points — 
the  impossibility  of  obtaining  evidence,  and 
the  nature  of  the  climate,  devoting  of  itself 
the  fruits  of  industry  to  the  flames — will  be 
noticed  elsewhere. 

No.  2,  p.  69.  December  1797 "  Some 

time  in  this  month,  the  house  of  John  fifis- 
cham,  a  settler  in  the  district  of  Concord, 
was  attained  by  three  villains,  and  set  on  fare, 
together  with  a  stack  of  wheat  which  he  had 
just  completed  and  secured  against  the  wea- 
ther. This  unfortunate  man  was  indebted 
about  £83,  which  the  contents  of  his  wheat- 
sta^  would  have  paid  off;  but  now,  besides 
being  very  much  beaten,  he  had  the  world  to 
b^in  again,  with  a  load  of  debt  which  this 
ontoward  accident  would  much  increase.  The 
man  himself  knew  not  to  what  cause  to  attri- 
bute it ;  and  he  was  as  ignorant  who  were  his 
enemies,  for  two  of  them  had  blackened  their 
&ces,  and  to  the  third  he  was  a  stranger." 

No.  3,  p.  72.  December  1797 ««  The 

weather  was  now  become  exceeding  hot ;  and 
as,  at  this  season  of  the  year,  the  heat  of  the 
tan  was  so  intense  that  every  substance  be- 
came  a  combustible,  and  a  single  spark,  if  ex- 
posed  to  the  air,  in  a  moment  became  aflame, 
much  evil  was  to  be  dreaded  from  flre.  On 
the  east  side  of  the  town  of  Sydney,  a  Gre, 
the  effect  of  intoxication  or  carelessness, 
broke  out  among  the  convicts'  houses,  when 
three  of  them  were  quickly  destroyed ;  and, 
three  miles  from  the  town,  another  house 
was  burnt  by  some  runaway  wretchei,  who 
being  dlspleMed  with  the  owner,  took  this 
diabolical  method  of  showing  it." 


nv 

No.  4,  p.  129.  October  1798 "  Between 

seven  and  eight  o'clock  in  the  evening  of  thitf 
day,  the  church  on  the  east  side  of  the  cove 
was  discovered  to  be  on  fire.  Every  assist* 
ance,  as  fiu*  as  numbers  could  be  useiful,  was 
given,  but  ineffectually ;  for  the  building  being 
covered  with  thatch,  which  was  at  this  time 
exceedingly  dry  and  combustible,  it  was  com- 
pletely consumed  in  an  hour. 

**  This  was  a  great  loss,  for  during  the 
working-days  of  l£e  week,  the  building  waa 
used  as  a  school,  in  which  from  150  to  200 
children  were  educated,  under  the  immediate 
inspection  of  Mr.  Johnson,  the  clergyman.  Aa 
it  stood  entirely  alone,  and  no  person  was 
suffered  to  remam  in  it  after  the  sdiool  hours, 
there  was  not  any  doubt  that,  this  atrocious 
act  was  tiie  effect  of  design,  and  the  conse- 
quence of  the  late  order  which  had  been  given 
out,  and  had  been  rigidly  executed,  enforcing 
attendance  on  divine  service ;  and  in  the  view 
of  rendering,  by  the  destruction  of  the  build- 
ing, the  Sabbath  a  day  of  as  little  decency 
and  sobriety  as  any  other  in  the  week." 

No.  5,  p.  132.  October  1798 — «•  On  the 
evening  of  the  11th,  another  fire  happened 
in  the  town  of  Sydney,  which,  but  for  a  great 
deal  of  care  and  activity,  might  have  burnt 
all  the  houses  on  the  east  side.  A  row  of 
buildings,  whidi  had  been  lately  erected  for 
the  nurses  and  other  persons  employed  about 
the  hospital,  was  set  on  fire  and  totally  con- 
sumed. The  flames  very  nearly  reached  the 
boat-yard,  in  which  were  many  concerns  of 
value." 

Observations, — Taken  by  themselves,  tho 
words  '*  was  set  on  fire,"  suggest  the  idea 
of  the  wilful  act  of  man ;  but  as  nothing  in 
said  of  rewards  offered,  or  other  endeavours 
used,  for  the  discovery  of  the  aufhors  of  the 
mischief,  possibly  this  occurrence  was  not 
meant  to  be  understood  as  belonging  to  the 
calendar  of  crimes.  In  the  next  article,  how- 
ever, where  the  mischief  is  expressly  referred* 
to  human  will  as  its  cause,  the  expression  is 
the  same — *'  was  set  on  fire," — and  nothing  is 
said  about  reward,  any  more  than  here. 

No.  6,  p.  197.  January  1799 *<  On  the 

night  of  the  1 1th,  between  the  hours  of  eleven- 
and  twelve,  the  public  gaol  at  Sydney,  which 
cost  so  much  labour  and  expense  to  erect, 
was  ut  on  fire,  and  soon  completely  consumed. 
The  building  was  thatched,  and  there  was 
not  any  doubt  of  its  having  been  done  through 
desian.  But,  if  this  was  the  fiict,  it  will  be- 
reaii  with  horror,  that  at  the  time  there  were 
confined  within  its  walls  20  prisoners,  most 
of  whom  were  loaded  with  irons,  and  who> 
with  diflRculty  were  snatched  from  the  flames. 
Feeling  for  each  other  was  never  imputed  to 
these  miscreants,  and  yet,  if  several  were  en-- 
gaqed  in  the  commission  of  a  crime,  they  have 
seldom  been  known  to  betray  their  companions 
in  iniquity.** 
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Ohtervatunu.  — Wliat  a  picture  of  society ! 
The  bond  of  connexion  not  83nnpathy,  bat  an- 
tipathy— not  sympathy  for  one  another,  but 
antipathy  to  govenUnent,  the  common  enemy. 

No.  7,  p.  277.  December  1799,  — "  About 
ten  o'clock  of  the  night  <^  the  same  day,  the 
log  gaol  at  Paramatta  was  wilfully  and  mali- 
ciously set  on  fire,  and  totally  consumed.  The 
prisoners  who  were  confined  were  with  diffi- 
culty snatched  from  the  flames,  but  so  miser- 
ably scorched,  that  one  of  them  died  in  a  few 
days.  This  building  was  a  hundred  feet  in 
length,  remarkably  strong,  and  had  been  con- 
structed with  mudi  labour  and  expense." 

**  The  rewards  which  had  been  formerly 
held  out  upon  similar  occasions,  were  now 
offered  to  any  man  or  woman  who  would 
come  forward  with  evidence.'* 

Observatitms,  —  Rewards  upon  rewards, 
and  alwa3rs  with  the  same  success.  A  feature 
so  remarkable  and  characteristic  may  furnish 
matter  for  a  separate  head. 

Of  all  crimes,  those  excepted  which,  by 
striking  at  the  root  of  government  itself, 
threaten  Uie  community  with  the  complicated 
and  unlimitedly  extensive  miseries  of  foreign 
or  dvil  war,  incendiarum  may  be  set  down 
as  the  most  pernicious.  If  unlful  inundation 
be  likewise  to  be  excepted,  it  is  only  in  the 
comparatively  few  particular  situations,  in 
whidi,  by  the  removal  of  some  barrier  op- 
posed to  the  force  of  waters,  the  wickedness 
of  a  rash  hand  may  plunge  an  indefinitely  ex- 
tended tract  of  country  in  a  ruin  still  more 
extensive  than  can  be  brought  upon  it  by  the 
destructive  power  <^fire. 

Wide-spreading  as  the  mischief  of  the  fir tt 
mrder  is  but  too  apt  to  be,  the  misdiief  of 
the  eecond  order  is  sure  to  be  still  more  so. 
While  individuals  in  any  number  mav  have 
been  involved  in  the  actual  past  calamity,  no 
individual  whatever  within  the  reach  d[  the 
report  can  be  secure  against  the  terror  which 
the  idea  of  future  possible,  and  to  appearance 
more  or  less  probable,  calamities  of  the  like 
kind,  cannot  but  inspire — exitiam  ad  paucoe 
metuM  ad  omnee. 

The  final  causes,  or  generating  motives, 
capable  of  giving  birth  to  it,  are  prodigiously 
diversified.  The  specimen  your  Lordship  has 
just  been  seeing  is  not  a  scanty  one.  En- 
mt^,  sport,  appetite  for  gain^  may  be  set 
down  as  the  most  coomion :  and  among  these, 
enmity,  if  not  the  most  firequent,  is  the  most 
obvious. 

Sport,  by  no  means  an  unexampled  one, 
is  to  all  but  the  abandoned  perpetrator  the 
most  horrible  and  terrific.  From  the  incen- 
diary, whose  hand  is  not  put  in  motion  but 
bjr  enmity,  those  alone  have  to  fear  whose 
misfortune  it  is  to  have  excited,  or  to  stand 
connected  in  a  certain  way  by  vicinity  of  pos- 
session with  some  one  who  has  excited  that 
pMsion  in  hb  breast    But,  firom  the  hand 


in  whidi,  while  sjJ^eading  destruction  in  tUt 
its  most  diffusive  shape,  the  force  of  the  so- 
cial and  restraining  motives  has  not  proved  a 
match  for  so  pigmy  a  passion  as  mere  sport 
—and  this,  too,  a  motive  which  requires  not, 
as  enmity  does,  any  particular  relation  or  in- 
cident to  bring  it  into  action — from  the  aa« 
saults  of  such  a  hand,  where  is  the  individual 
that  can  call  himself  safe  ?  Who  was  safe 
under  Nero  ?  who  was  safe  under  Alexandec 
and  ThaTs  when  in  their  cups? 

Where  appetite  for  gain  is  the  generating 
motive,  it  can  only  be  in  virtue  of  some  spe- 
cial relation,  most  commonly  of  the  coauacr- 
cial  Idnd,  the  effect  of  which  is  to  put  into 
the  hands  of  a  particular  individual  a  relative 
profit  derived  from  an  event,  the  effect  oC 
which  is  to  produce,  with  reference  to  th^ 
general  mass  of  property,  a  mere  loss,  Thna 
in  a  case  but  too  often  exemplified,  a  man 
who  has  insured  his  house  for  more  than  it  in 
worth,  may  derive  a  profit  from  the  destruc- 
tion of  it.  Thus  again,  in  a  case  (as  per 
No.  1)  whidi  could  in  no  other  place  have 
found  existence  so  easily  as  in  New  South 
Wales,  a  man  who  has  a  commodity  to  veil 
may,  without  the  intervention  of  aiiy  sudi 
source  of  special  relation  as  a  preceding  con^ 
tract,  derive  a  gain  firom  th?  destruction  oi 
a  stock  of  the  same  sort  of  oommoditjr, 
whether  in  the  hands  of  the  consumer  (as  iq 
that  case)  or  in  ^e  hands  of  a  rival  dealer. 

In  fact,  there  is  scarce  a  propensity  in  hu- 
man nature,  that,  by  one  accident  or  other* 
may  not,  in  minds  suitably  disposed,  lead  to 
the  commission  of  this  crime.  Any  object 
which,  by  thwarting  this  or  that  propensity^ 
presents  itself  as  a  source  of  thi^  or  that 
uneasiness,  or  as  an  obstade  to  this  or  that 
pleasure — every  such  object,  so  it  be  but  of 
a  nature  easily  subjected  to  the  power  of  the 
devouring  dement,  is  capable  of  putting  in 
acdon  a  generating  motive,  adequate  to  the 
production  of  this  crime.  It  is  m  this  way. 
that  not  jails  only  (as  per  Nos.  6  and  7,)  but 
schools  and  churches  (as  per  No.  4)  have 
found  incendiaries  in  New  South  Wales. 

In  that  privileged  seat  <^  depravity,  scarce 
a  heart,  that  in  the  vulgar  motive  <^  enmity 
(not  to  speak  of  motives  of  mere  casual  oc- 
currence) may  not  at  any  time  experience  a 
generative  power,  adequate  to  the  produc- 
tion of  this  crime.  In  the  abstract  entity 
government,  each  subject  beholds  there,  not 
as  elsewhere,  a  protector,  but  an  enemy :  and 
that  ideal  enemy  he  sees  embodied  and  made 
flesh  in  the  persons  of  as  many  in^viduals 
as  that  government  hM  functionaries. 

Even  in  England,  cases  are  not  wanting, 
where  a  sort  of  blind  malignity — a  mix^ 
propensity,  compounded  of  sport,  envy,  and 
despair  —  has  not  only  without  any  special 
provocation,  but  witiiout  any  assignable  ad- 
vantage in  any  shape,  given  birth  to  this. 
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crime,  in  many  a  deluded  breast,  which  tiU 
that  &tal  moment  had  known  no  guile.  In 
times  of  scarcity,  destruction  is  the  graqd 
remedy  of  an  unthinking  populace :  and  on 
these  occasions  ySrtf,  the  most  commodious  of 
all  instruments,  is  seldom  suffered  to  lie  idle. 
Bat  scarcity — simple  scarcity — is  not  so 
frequent  in  England  ^famine  itself  not  only 
haa  hitherto  been,  but  (as  your  Lordship,  I 
believe,  will  see)  may  m  reason  be  ever  ex* 
pected  to  be  in  New  South  Wales. 

The  speculation  is  not  an  idle  one,  since 
the  greater  the  number  of  the  "motives,  each 
adequate  of  itself  to  the  production  of  the 
oflfence,  the  greater  at  all  times  the  number 
of  dianoes  that  any  given  hand  will,  by  fiill- 
ing  within  the  sphere  of  action  of  some  one 
of  all  these  forces,  be  drawn  into  the  com- 
miaeion  of  that  offence.  In  New  South  Wales, 
incendiarism  ^as  your  Lordship  sees)  is  pro- 
duced by  motives  which  would  scarce  lead 
to  it  anywhere  else. 

Motives  are  nothing  without /ici/i/t6s.  Fa- 
cilities, to  a  degree  unexampled  elsewhere, 
are  afforded  (your  Lordship  has  seen)  by  the 
very  nature  (tf  the  climate ;  while  the  means 
of  itfeventing  the  mischief,  or  so  much  as  con- 
fining it  within  any  given  limits,  on  a  soil 
where  every  bbde  is  tinder,  are  not  within 
the  readi  of  industry  or  art. 

On  both  accounts — on  all  accounts^  this 
highest  upon  the  scale  of  ordinary  crimes — 
this  outrage,  of  which  murder  forms  often- 
times but  a  part — this  cause  of  ruin,  by  which 
the  very  existence  of  the  whole  colony — stock, 
subsistence,  inhabitancy — is,  in  such  a  situ- 
ation, at  all  times  rendered  precarious — in- 
cendiarism, in  a  word,  has  never  in  any  other 
eountry  been  nearly  so  frequent  as  it  has  been, 
and  from  the  very  nature  of  the  case  may  ever 
be  expected  to  be,  in  New  SouUi  Wales. 

At  present,  it  is  only  in  a  moral  point  of 
Tiew  that  the  mischief  claims  our  notice :  here- 
after, under  the  head  of  Economy y  it  may  be 
natter  of  inquiry,  how  fiu*,  amidst  so  many 
ever-probable  causes  of  destruction,  of  whiii 
in  audi  a  country  so  inhabited  this  is  but  one, 
subsistence  can  be  regarded  as  tolerably  se- 
cure, and  whether  it  be  worth  while  spend- 
ing fourscore  thousand  pounds  a-year  or  so, 
in  combustiUes  for  bonfires  at  such  a  dis- 
tance. 

VIL  Remsdibs  unavailing — Spiritual. 

No.  1,  p.  3.  October  1796.  —  *«  Directing 
lus  attrition  also  toMrard  the  morality  of 
the  settlement,  a  point  which  he  could  not 
venture  to  promise  himself  that  he  should 
ever  attain,  he  [the  governor]  issued  some 
necessary  orders  for  enfordng  attendance  on 
divine  service,  and  had  the  satisfaction  of 
seeing  the  Sabbath  better  observed  than  it 
liad  been  for  some  time  past.  But  there  were 
some  who  were  refractory.    A  fellow  named 


Carol!,  an  Irishman,  abused  and  ill-treated  a 
constable  who  was  on  his  duty  ordering  the 
people  to  church,  saying  that  he  would  nei- 
ther obey  the  clergyman  nor  the  governor  t 
for  which,  the  next  day,  he  was  properly  pu- 
nished." 

No.  2,  p.  51.  September  1797 **  A  church 

dock  having  been  brought  to  the  settlement 
in  the  Reliance  when  that  ship  arrived  from 
England,  and  no  building  fit  for  its  reception 
having  been  since  erected,  preparations  were 
now  making  for  constructing  a  tower  fit  for 
the  purpose ;  to  which  might  be  added  a  churchy 
whenever  at  a  future  day  the  increase  of  la- 
bourers might  enable  the  governor  to  direct 
such  an  edifice  to  be  built.'* 

Observations. — In  the  first  place  the  n^ffle : 
— the  shirt  to  follow  it — one  time  or  other, 
or  never,  as  it  might  happen.  Neither  in  the 
literal,  nor  therefore  in  the  figurative  sense, 
does  edification  appear  to  have  been  any  great 
object  with  governors  in  the  improved  colony, 
any  more  than  with  the  governed.  To  speak 
candidly,  why  should  it  have  been  ?  Of  what 
use  could  the  externals  of  religion  be,  in  a 
community  in  which  the  only  emotions  they 
could  reasonably  be  expected  to  give  rise  to 
were  those  of  hatred  and  contempt  ?  Better 
no  church,  than  to  be  burnt  down ;  better  no 
service,  than  to  be  scoffed  at. 

No.  3,  p.  122,123.  August  1798 "  The 

abandoned  and  dissipated  disposition  of  most 
of  those  who  were  or  had  been  convicts,  so 
much  to  be  regretted  and  so  often  mentioned, 
was  particularly  manifest  in  a  shameful  abuse 
of  the  Sabbath,  and  a  pro&ne  ridicule  with 
which  everything  sacred  was  treated.  A  con- 
duct so  derogatory  to  every  Christian  prin* 
dple  had  from  time  to  time  been  severely 
reprobated,  but  it  had  now  arrived  at  a  height 
that  called  for  the  exertion  of  every  advocate 
for  morality  to  subdue.  Observing  that  in- 
stead of  employing  the  Sunday  in  the  per^ 
formance  of  those  duties  for  which  that  day 
was  set  apart,  it  was  passed  in  the  indulgence 
of  every  abominable  act  of  dissipation,  the 
overseers  of  the  different  gangs  were  strictly 
ordered  to  see  their  men  mustered  every 
Sunday  morning,  and  to  attend  with  them  at 
church.  The  superintendents  and  constables 
were  to  see  this  order  complied  with,  and 
that  the  women  (who  to  their  disgrace  were 
fiir  worse  than  the  men)  were  strictly  looked 
after,  and  made  to  attend  divine  service  regu* 
larly.  And  as  example  might  do  something, 
the  officers  were  not  only  to  send  a  certain 
number  of  their  servants,  but  they  were  also 
called  upon,  dvil  and  military,  to  assist  in 
the  execution  of  this  order;  to  the  meaning 
of  which  the  magistrates  were  required  in  a 
particular  degree  to  pay  their  attention,  in 
compelling  a  due  obedience  thereto,  by  pre- 
venting the  opening  of  the  licensed  public- 
bouses  during  the  hours  of  divine  service,  99 
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well  u  any  irregularity  on  the  day  appropri- 
ated to  the  performance  thereof." 

Obiervations. — This  was  **  compelling  them 
to  come  in**  with  a  vengeance  :  hut  to  what 
use,  or  with  what  fruit  ?  —  where  were  the 
wedding  garments  f 

As  to  the  fountains  of  liquid  poison,  if  they 
could  he  sealed  up — sealed  up  to  any  purpose 
— at  diurch  times,  why  not  at  other  times, 
and  for  ever  ? — But  as  to  this,  see  Drunken' 
nes$. 

No.  4,  p.  129.  Ut  October  1798 **  Be- 

tween  seven  and  eight  o'clock  in  the  evening 
of  this  day,  the  church  on  the  east  side  of  the 
Cove  was  discovered  to  he  on  fire.  Every 
assistance,  as  fiir  as  numbers  could  be  useful, 
was  given,  but  ineffectually ;  for  the  building 
being  covered  with  thatch,  which  was  at  this 
time  exceedingly  dry  and  combustible,  it  was 
completely  consumed  in  an  hour. 

'*  This  was  a  great  loss ;  for  during  the 
working  days  of  the  week,  the  building  was 
used  as  a  school,  in  which  from  \hO  to  200 
children  were  educated,  under  the  immediate 
inspection  of  Mr.  Johnson,  the  clergyman.  As 
it  stood  entirely  alone,  and  no  person  was  suf- 
fered to  remain  in  it  after  the  school  hours, 
there  was  not  any  doubt  that  this  atrocious 
act  was  the  effect  of  design,  and  the  conse- 
quence  of  the  late  order  which  had  been  given 
out,  and  had  been  rigidly  executed,  enforcing 
attendance  on  divine  service,  and  in  the  view 
of  rendering,  by  the  destruction  of  the  build- 
ing, the  Sabbath  a  day  of  as  little  decency 
and  sobriety  as  an^  other  in  the  week.  The 
perpetrators  of  this  mischief  were,  however, 
disappointed  in  their  expectation ;  for  the  go- 
vernor, justly  deeming  this  to  have  been  the 
motive,  and  highly  irritated  at  such  a  shame- 
ful act,  resolved,  ijf  no  convenient  place  could 
immediiately  be  found  for  the  performance  o. 
public  worship,  that  instead  of  Sunday  being 
employed  as  each  should  propose  to  himself, 
the  whole  of  the  labouring  gangs  should  be 
emploged  on  that  day  in  erecting  another  build' 
ing  for  the  purpose.  It  happened,  however, 
that  a  large  storehouse  was  just  at  that  time 
finished ;  and  not  being  inunediately  wanted, 
it  was  fitted  up  as  a  church ;  and  thus  not  a 
single  Sunday  was  lost  bv  this  wicked  design.'* 
Observations. — On  the  Sabbath,  all  work, 
and  no  devotion,  cries  the  accusing  angel. — 
Work  ?  Yes,  answers  the  recording  angel ; 
but  holy  work,  work  in  order  to  devotion. 
Wbat  a  conflict  between  the  letter  and  the 
spirit  I  —  Non  in  me  tantas  compcnere  lites, 
I  leave  it  to  the  Saundersons  of  the  age. 

No.  5,  p.  272.  November  1799.  —  ••  The 
very  little  attention  which  had  long  been,  and 
continued  to  be  shown  to  the  duties  of  reli- 
gion, and  the  want  of  that  decency  and  re- 
spect which  were  due  to  the  return  of  the 
Sabbath,  were  now  so  glaringly  conspicuous, 
that  it  became  necessary  to  repeat  the  orders, 
which  had  indeed  often  been  given  upon  that 


subject,  and  again  to  call  upon  every  penoo 
possessed  of  authority,  to  use  that  audiority 
m  compelling  the  due  attendance  of  the  con- 
victs at  church,  and  other  proper  obserTince 
of  the  Sabbath.  The  women  were  also  di- 
rected  to  be  more  punctual  in  thor  appesr^ 
ance ;  for  these  still  availed  thonselves  of  tlie 
indulgence  whidi,  as  women,  they  had  been 
treated  with,  seldom  thinking  themselves  in- 
cluded in  the  restrictions  that  were  laid  upon 
others.*' 

Observations It  would  be  an  amiudng 

light  in  some  respects,  if  it  were  not  in  other 
respects  so  melancholy  an  one,  to  see  the  go- 
vernor thus  fighting  the  demon  of  irreligion— 
fighting  him  with  the  same  straws  with  which 
^our  Lordship  will  behold  him  presently  fight- 
ing the  hvdra  of  drunkenness. 

No.  6.  'p.  299.  August  1800.--"  As  if  is 
defiance  of  the  various  orders  whidi  had  been 
given  to  enforce  a  due  attendance  on  Sunday 
at  divine  service,  that  day  still  continued  to 
be  marked  by  a  neglect  of  its  sacred  dutiei, 
an  order  was  again  given  out  on  the  25th, 
pointing  out  the  duties  of  the  superintend- 
ents, constables,  and  overseers  in  this  par- 
ticular instance,  and  assuring  them  that  s 
fiuther  neglect  on  their  part  would  be  fol- 
lowed by  their  dismission  firom  their  respe^ 
tive  situations.*' 

Observations At  this  period,  along  with 

the  civil  and  military,  ends  the  ecdeskstieel 
history  of  the  "  improved"  colony.  What  ef- 
fect has  since  been  produced  by  these  fresh 
orders  succeeding  to  former  orders,  as  often 
d^d  as  issued,  may  be  left  to  conjecture— 
to  conjecture  grounded  on  unvarying  expe- 
rience, as  well  as  the  unchangeable  nature  of 
the  case. 

3.  Per  Contra  —  Pbnitentiaet  Systew 
1^0.7.  I^ladelphia,l79S.  Lownes,p.89 
—  *•  Their  [the  prisoners']  decorum  and  at- 
tention at  times  appointed  for  religious  wor- 
ship,  have  been  obvious,  and  are  such  o  have 
obtidned  the  approbation  of  all  those  wfao^ 
have  been  witnesses  to  it.** 

VIIL  Remedies  unavailing— 7V«po«t 

I.  Punishments  and  Rewards  ^Evidence 
unobtainable. 

This  head  will  consist  in  good  measure  of 
recapitulations. 

No.  1,  p.  4.  October  1796.--"  Five  mur- 
ders in  the  year,"  as  above,  page  220.  Stronf 
presumptive  proof  adduced ;  but  the  kind  of 
evidence  necessary  to  establish  theoffcnec 
withheld." 

No.  2,  p.  69.  December  1796.—"  The  boose 
and  stock  of  a  poor  settler  involved  in  debt, 
purposely  destroyed  by  fire.  Emancipation, 
with  a  settlement,  offered,  and  offered  in  vain, 
for  evidence.'* 

No.  8,  p.  110.  May  1798.  —  "  A  fine  buU 
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cslf  belonging  to  an  officer  was  about  this 
time  taken  from  the  herd ;  and  though  con- 
siderable rewards  were  offered  for  the  disco- 
very of  the  offender,  nothing  transpired  that 
could  lead  to  it.  This  was  a  serious  evil ; 
for  the  care  and  attention  of  years  might  in 
one  night's  time  be  destroyed  by  the  villany 
of  a  few  of  these  lawless  people." 

No.  4,  p.  130.    October  1788 Burning 

of  the  church  and  school  at  Sydney Re- 
ward of  £30,  with  emancipation  if  a  non- 
expiree;  return  to  England,  if  an  expiree. 
'*  Bat  it  was  seen  with  concern,"  adds  the  his- 
torian, **  that  rewards  and  punishments  alike 
faiUd  in  their  effect.*" 

No.  5,  p.  lot.  January  1799.  —  Speaking 
of  a  number  of  *'  executions  and  punishments** 
that  took  place  at  this  time,  **  it  might  be 
supposed,"  observed  the  historian,  '*that  they 
would  have  operated  as  a  check  to  the  com- 
mission of  offences ;  but  they  appeared  to  be 
wkolbf  disregarded." 

No.  6,  p.  268.  October  1799.  —  "  About 
this  time  a  young  ox  was  missing  from  the 
government  stock -yard  at  Tongabbe,  and 
there  was  every  reason  to  suppose  it  had 
been  driven  away  and  slaughtered. ...  In  the 
hope  of  discovering  the  offender,  a  notice  was 
poblished,  holding  out  a  conditional  emanei- 
pstioD,  and  permission  to  become  a  settler, 
to  any  convict  for  life,  who  would  come  for- 
ward with  the  information  necessary  to  con- 
vict the  persons  concerned  in  this  destructive 
kind  of  robbery ;  and  an  absolute  emancipa- 
tion, with  permission  to  quit  the  colony,  to 
any  one  transported  only  for  a  limited  time ; 
but  nothing  was  ever  adduced  that  could  lead 
to  a  discovery." 

No.  7,  p.  276.  December  1799.  —Burning 
of  the  jail  at  Paramatta,  with  one  of  the 
prisoners  in 'it **  Rewards  such  as  had  for- 
merly been  held  out." — Same  exertions,  same 


No.  8,  p.  297.  July  1800 "  The  prisoners 

who  were  lefi  for  execution  at  the  end  of  the 
last  month  suffered  death,  two  of  them  at 
Sydney  on  the  Sd,  and  the  third  at  Paramatta 
on  the  5th  of  this  month.  If  examples  of  this 
kind  could  strike  terror  into  the  minds  of  the 
spectators,  they  certainly  had  not  lately  been 
without  these  salutary  though  dreadful  les* 
sons." 

The  inaccessibility  of  evidence  presents 
two  very  material  observations. 

One  is — that  in  regard  to  the  degree  of 
profligacy  prevalent  in  New  South  Wales, 
the  crinoihal  calendar,  an  alleged  copy  of 
which  is,  I  observe,  extant  in  print,  would, 
without  a  proper  caution,  be  apt  to  give  rise 
to  &l8e  inductions,  presenting  the  state  of 
iodety  under  an  aspect  by  much  too  fiivour- 
able.  If  every  individual  offence  committed, 
whether  prosecuted  or  not,  detected  or  not, 
were  registered  in  it,  no ; — if  the  number  of 
Vol.  IV. 


offences  committed  were  in  no  greater  a  ra-> 
tio  there  than  in  England,  to  the  number  of 
offences  prosecuted  for,  no.  But  in  a  com^ 
munity,  in  which  the  members  are,  almost 
to  a  man,  in  a  league  against  government — 
where  each  criminal  has  almost  as  many  pro- 
tectors, if  not  accomplices,  as  he  has  neigh- 
bours, the  number  of  crimes  on  record^  be 
it  ever  so  small,  affords  no  indication  of  any 
correspondent  paucity  in  the  number  of  crimes 
committed. 

Some  cases  indeed  there  are,  in  which^ 
though  the  criminal  remains  unprosecuted  and 
even  undetected,  the  existence  of  the  crime 
will  commonly  be  known,  or  at  least  suspect^ 
ed,  and  in  both  cases  recorded.  Murder,  at 
any  rate,  is  of  the  number.  But  in  the  case 
of  a  crime  of  the  predatory  class,  unless  ac- 
companied by  force  to  the  person  or  violence  to 
the  habitation  or  its  contents,  the  prevalence 
of  the  crime  may  be  continual  and  universal^ 
without  any  specific  trace  of  it,  and  therefore 
without  any  specific  mention  of  it. 

The  other  remark  respects  the  degree  of 
depravity  indicated  by  the  universality  of  this 
mutual  adherence,  independently  of  the  actual 
crimes  resulting  from  it.  In  the  ordinary  in- 
tercourse of  life,  fidelity  to  engagements  is  a 
virtue:  why?  because  in  the  ordinary  inter- 
course of  life,  among  the  engagements  taken 
there  is  not  one  in  a  thousand,  the  execution 
of  which  is  not  beneficial  to  the  community 
upon  the  whole.  That  feature  of  negative 
sodableness  which  disposes  men  not  to  ob- 
struct or  thwart  one  another  in  their  enter- 
prises, even  this,  too,  is,  as  fitr  as  it  goes,  a 
virtue:  why?  because  in  ordinary  life,  among 
the  enterprises  engaged  in,  great  and  small, 
there  is  not  one  in  a  million,  the  success  of 
which  is  not  beneficial  to  the  community  as 
before.  But  for  the  same  reason  that,  in  the 
case  of  innocent  and  beneficial  engagements 
and  enterprises,  fidelity  and  disposition  to 
mutual  adherence  are  virtues :  in  the  case  of 
criminal  ones  they  are  vices.  A  sort  of  honour 
may  be  found  (according  to  a  proverbial  say- 
ing) even  among  thieves.  Grood,  as  an  o6- 
servation  ;  that  is,  true  in  &ct ;  but  bad  if  the 
fact  be  regarded  with  complacency,  and  either 
the  thieves  themselves,  or  the  society  infested 
by  them,  are  considered  as  being  the  better 
for  it.  That  honour  does  exist  among  thieves 
is  not  to  be  doubted ;  for  thieves  are  a  society 
to  one  another,  and  it  is  only  by  honour  that 
any  society  can  be  kept  together.  But  to 
regard  such  honour  with  complacency,  to 
speak  with  reprobation  of  every  instance  of 
the  absence  of  it,  to  speak  vrith  eulogium  of 
every  instance  of  the  manifestation  of  it,  is 
indeed  a  natural  enough  prejudice,  but,  in 
some  of  its  consequences,  a  very  pernicious 
one.  Without  honour,  society  even  among 
thieves  could  not  exist; — ^tnie,  but  the  thing 
to  be  wished  for  is,  that  among  thieves,  in  sq 
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far  as  they  are  thieves,  society  never  should 
exist.  Of  thieves,  as  of  other  men,  the  thing 
to  be  desired  is,  that  they  should  observe  the 
laws  of  honour  in  some  cases,  not  observe 
them  in  others :  observe  them  on  the  occasion 
of  their  honest  engagements;  not  observe 
them  on  occasion  of  their  dishonest  ones: 
observe  them  in  their  ordinary  dealings  with 
other  men ;  not  observe  them  in  their  deal- 
ings with  one  another  in  their  capacity  of 
thieves.  By  whatsoever  causes  produced, 
infidelity  to  criminal  engagements  is  repent- 
once ;  and  wherein  is  a  man  the  better  for 
being  without  repentance?  To  give  birth  to 
such  infidelity — ^to  purchase  such  repentance 
—  is  the  object  of  every  reward  offered  for 
he  discovery  of  accomplices  in  crimes.  To 
censure  a  man  for  the  acceptance  of  any  such 
offer —  to  commend  him  for  the  tefiisal  of  it — 
is  to  employ  so  much  of  the  force  of  the  po- 
pular or  moral  sanction,  in  a  direction  diame- 
trically opposite  to  that  of  the  action  of  the 
politiad  sanction ;  diametrically  opposite  to 
the  interest  of  sodety — of  every  society,  but 
that  of  malefactors. 

The  application  of  this  argument  is  sus- 
ceptible of  extensions :  for  example,  subject 
to  certain  modifications,  to  the  case  of  common 
injbrmert.  At  present,  let  us  content  our- 
sdves  with  applying  it  to  the  present  case : 
the  more  pertinacious  and  extensive  this  spe- 
cies of  sinister  fidelity,  the  more  intense  and 
extensive  and  incorrigible,  surely,  is  the  de- 
pravity which  it  serves  to  indicate.  If,  in- 
deed,  in  the  case  of  this  sinister  fidelity,  it 
were  sympathy — sympathy  on  the  part  of  the 
individuals  as  towards  one  another  —  that 
were  in  any  degree  the  root  of  it,  so  far  the 
inference  would  fail:  but  over  and  over  again 
the  absence  of  such  sympathy,  and  that  to 
a  degree  imexampled  elsewhere,  is  attested 
as  weU  by  particular  incidents  as  by  general 
observations ;  the  true  root  of  this  fidelity 
is — (so  it  appears  throughout) — not  in  any 
sympathy  on  their  part  for  one  another,  but 
in  their  antipathy  to  government — to  the 
common  bond  by  whidi  society  is  held  to- 
gether. 

2.  Police. 

No.  1,  p.  8.  November  1796.  — *•  The 
useful  regulation  of  numbering  the  different 
houses  in  the  town  of  Sydney,  particularly 
those  in  the  occupation  of  the  convicts,  was 
followed  up  by  another,  equally  serviceable, 
which  directed  the  inhabitants  of  each  of  the 
four  divisions  of  the  town  (for  into  that  num- 
ber it  was  portioned  off )  to  meet,  and  from 
among  themselves  elect  three  of  the  most 
decent  and  respectable  character^  who  were 
to  be  approved  by  the  governor,  and  were  to 
serve  for  the  ensuing  year  as  watchmen^  for 
the  purpose  of  enforcing  a  proper  attention 
to  the  good  order  and  tranquillity  of  their 


respective  divisions.  Many  of  the  soliyers 
being  allowed  to  occupy  houses  for  their  h- 
milies  in  the  vicinity  of  the  barracks,  the 
commanding  officer  was  desired  to  appoint 
his  own  officer  for  the  military  division  of  the 
town,  and  to  order  them  to  report  to  him." 
For  the  behaviour  of  these  watchmen,  see 
above,  p.  219,  where  they  are  stated  as  guilty 
of  *<  extreme  negligence  or  complidty  with 
the  malefBMrtors." 

No.  2,  p.  26.  March  1796.  —  At  this  time, 
for  any  but  officers,  no  travelling  without  a 
passport :  the  passport  to  be  inspected  in  eadi 
district  by  a  constable :  penalty  for  being  found 
Mdthout  one,  a  month's  imprisonment  for  the 
first  offence,  arbitrary  punishment  in  case  of 
repetition.  "  The  frequent  and  unrestrained 
passing  and  repassing  of  idle  and  disorderly 
people  from  one  part  of  the  colony  to  another, 
and  the  mischievous  correspondence  which 
was  kept  up  by  such  means,  was  productive 
of  great  evil.  To  check  this  as  much  as  pos- 
sible, all  persons,  the  officers  excepted,  who 
were  travelling  from  one  district  of  the  set- 
tlement to  another,  were  required  to  furnish 
themselves  with  a  passport,  which  on  a  pro- 
per application  they  would  obtain  without  any 
difficulty.  This  was  to  be  shown  to  and  in- 
spected by  the  constables  in  each  district  ; 
and  if  found  without  it,  they  were  to  be  im- 
prisoned  during  a  month  for  the  first  offence, 
and  otherwise  punished  if  it  was  repeated. 
But  the  best  local  arrangements  were  set  at 
defiance  by  those  hardened  vagabonds,  who 
seemed  daily  to  increase  in  number  and  in  in- 
famyj'*  For  the  effect  of  this  expedient,  see 
the  next  title.  No.  10,  July  1799. 

No.  3,  p.  64.  December  1797.  — *•  The 
annual  election  of  constables  took  place  in 
,this  month.  These  municipal  regulations  were 
attended  at  least  with  the  advantage  of  in- 
trodudng  something  like  a  system  of  regu- 
larity into  the  settlement,  than  which  nothing 
was  more  likely  to  check  the  relaxation  which 
had  lately  prevailed  in  it."  For  the  beha- 
viour of  these  constaUes,  see  the  next  title. 
No.  7. 

No.  4,  p.  197.  January  1799 **  Were  it 

not  evident  that  certain  punishment  awaited 
the  conviction  of  offenders,  it  might  be  sup- 
posed that  a  relaxation  of  the  dvU  authority 
had  begotten  impunity ;  but  fiir  otherwise  was 
the  &ct :  the  police  was  vigilant,  the  noagis- 
trates  active,  and  the  governor  ever  anxious 
to  support  them,  and  with  incessant  diligence 
endeavouring  to  establish  good  order  and  mo- 
rality in  the  settlement.  But  sutJi  was  the 
depravity  of  these  people,  from  the  habitual 
practice  of  vice,  that  they  were  become  alike 
fearless  of  the  punishments  of  this  or  of  the 
world  to  come." 

3.  Functionaries  corrupt — Servants  worthless. 
No.  1.  p.  60.  November  1797. -r-"  Thc» 


Digitized  by 


Google 


Remedies  Unavailing — Temporal. 


227 


out  scareely  be  recorded  a  stronger  instance 
of  human  depravity,  than  what  the  following 
circumstance,  whidi  happened  in  this  month, 
exhibits.  A  convict  who  had  formerly  been 
a  sdiool  companion  with  the  Reverend  Mr. 
J<^mson,  had  been  taken  by  that  gentleman 
mto  his  service,  where  he  reposed  in  him  the 
utmost  confidence,  and  treated  him  with  the 
kindest  indulgence.  He  had  not  been  long  in 
his  house  before  Mr.  Johnson  was  informed 
that  his  servant,  having  taken  an  impression 
of  the  key  of  his  store-room  in  day,  had  pro- 
cured one  that  would  fit  the  lock :  he  scarcely 
credited  the  information ;  but  being  urged  to 
furnish  him  with  an  opportunity,  he  consented 
that  a  constable  should  be  concealed  in  the 
house  on  a  Sunday,  when  all  the  family,  this 
servant  excepted,  would  be  attending  divine 
service.  The  arrangement  succeeded  but  too 
well.  Concluding  that  all  was  safe,  he  ap- 
plied his  key,  and  entering  the  room,  was 
proceeding  without  any  remorse  to  plunder 
it  of  such  articles  as  he  wanted,  when  the  con- 
stable, seeing  his  prey  within  his  toils,  started 
from  his  concealment,  and  seized  him  in  the 
act  of  taking  the  property. 

"  Thus  was  this  ^vretched  being,  without 
*  one  compunctious  visiting  of  nature,'  de- 
tected in  the  act  of  injuring  the  man  who, 
in  the  better  day  of  his  prosperity,  had  been 
the  companion  of  his  youth,  and  who  had 
stretched  out  his  hand  to  shelter  him  in  the 
present  hour  of  adversity.'* 

No.  2,  p.  104.  Apnl  1798.  —  "  The 
proprietors  of  this  valuable  article  of  stock 
[horses]  were  rather  unfortunate  ii^  the  care 
of  it,  notwithstanding  the  high  price  which 
it  bore.  The  acting  commissary  lost  a  very 
fine  mare,  through  Uie  stupidity  of  an  Irish 
servant,  who  put  a  short  halter  round  her 
ne^  wHh  a  running  knot  by  which  she  was 
strangled  in  the  night ;  and  information  had 
been  received  of  Sie  death  of  two  foals  be- 
longing to  government.  This  accident  pro- 
ceeded firom  want  of  proper  care  in  those  who 
were  appointed  to  look  iditer  them ;  but  loi/br- 
hmaUfyt  though  theg  were  often  changed^  the 
change  wa$  never  finmd  to  oefor  the  better" 

No.  S,  p.  105.  i4/)n/  1798 "  They  [the 

aettlen]  laboured  under  another  evil,  which 
was  the  effect  of  an  unbounded  rage  for  traffic 
that  pervaded  nearly  the  whole  settlement. 
The  delivery  of  grain  into  the  public  store- 
houses, when  opened  for  that  purpose,  was  so 
completely  monopolized,  that  the  settlers  had 
but  tew  opportunities  of  getting  the  full  value 
for  their  crops.  A  few  words  will  place  this 
iniqnitoos  combination  in  its  proper  light. 
The  settler  fomnd  himeelf  thrutt  out  from 
the  granary  bg  a  man  whose  greater  opulence 
created  greater  ii\ftuence.  He  was  then  driven 
by  hb  necessEities  to  dispose  of  his  grain  for 
l^t  than  half  its  value.  To  whom  did  he  dis- 
pose of  it  ?  To  the  very  man  whose  greater  opu- 


lence enabled  him  to  purchase  it,  and  wnose 
greater  influence  could  get  it  received  into 
the  public  store." 

Observations,  — The  English  of  this  seems 
to  be,  that  those  on  whom  it  depended  to 
choose,  of  whom  the  governor  should  make, 
these  his  purchases,  gave  the  preference  to 
those  who  would  bribe  highest. 

No.  4,  p.  111.  May  1798 "  The  decep- 
tions and  impoidtions  which  were  daily  in 
practice  among  the  labouring  part  of  the 
colony,  to  the  great  injury  <S  the  concerns 
of  government,  rendered  it  highly  expedient 
that  the  govcfmor,  who  had  those  concerns 
to  attend  to,  should  be  assisted  by  trusty 
and  active  persons,  in  every  situation  where 
public  works  might  be  carrying  on.  Having 
made  some  discoveries  of  Uiis  nature  in  the 
department  of  the  sawyers,  he  issued  a  pub- 
lic order  specifying  the  hours  which  should 
be  employed  in  every  branch  of  public  labour. 
This  had  by  no  means  been  the  first  attempt 
to  check  the  impositions  of  these  people ;  but 
it  was  found  that  the  private  concerns  of  those 
who  should  superintend  the  various  public  worhs 
occupied  so  much  of  their  time,  that  their  duty 
wtu  either  wholly  neglected,  or  carelessly  per^ 
farmed.  This  created  such  a  relaxation  of 
discipline,  that  a  repetition  of  orders  and  rC" 
gulations  was  firom  time  to  time  puUished, 
to  keep  the  labouring  people  constantly  in 
mind  that  they  were  the  servants  of  the  crown, 
and  remind  those  who  were  appointed  to  look 
after  them,  that  they  had  neglected  that  duty 
which  should  ever  have  been  their  first  and 
principal  consideration." 

No.  5,  p.  134.  November  1798.  —  "  An 
instance  of  the  &tal  effects  of  misguided 
conduct,  and  a  too  late  sense  of  criminality, 
occurred  in  the  tragical  end  of  Nathaniel 
Frankl3m,  the  governor's  steward.  This  man, 
whom  he  brought  from  England,  had  the 
whole  care  and  management  of  the  gover- 
nor's domestic  concerns  entrusted  to  him. 
He  had  been  repeatedly  cautioned  by  his 
master  against  the  many  artful  and  design- 
ing  acquaintances  which  he  had  formed  in  tiie 
town,  and  was  pointedly  desired  to  be  aware 
of  not  suffering  himself  to  be  influenced  by 
their  opinions.  It  was  proved  that  he  had 
not  had  fortitude  enough  to  withstand  their 
solicitations,  but  had  consented  to  rob  the 
governor  to  a  very  considerable  amount, 
abusing  the  confidence  he  had  placed  in  him, 
and  making  use  of  his  name  in  a  most  ini* 
quitous  manner.  Of  the  infiuny  of  his  con- 
duct he  was  at  last  sensible,  and  retiring  into 
the  shrubbery  in  the  garden  of  the  governor's 
house,  shot  himself  through  the  head.** 

No.  6,7).  138.  December  1798 "  On  the 

19th  died  very  suddenly  Mr.  Stephenson,  the 
storekeeper  at  Sydney.  As  his  death  was  not 
exactly  in  the  common  way,  so  neither  had 
been  the  latter  part  of  his  life — indeed  all 
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that  part  of  it  which  he  had  passed  in  this 
country ;  for,  by  an  upright  conduct  and  a 
fiiithful  discharge  of  the  duties  of  the  office 
with  which  he  had  been  entrusted,  he  se- 
cured to  himself  the  approbation  of  his  su- 
periors while  living,  and  their  good  name  at 
his  death. 

**  Stephenson  had  been  emancipated  for  his 
orderly  behaviour^  and  to  enable  him  to  exe- 
cute the  office  of  storekeeper/' 

Observation,  —  If  I  misrecollect  not,  this 
is  the  single  instance  of  reformation  men- 
tioned by  our  historian,  directly  or  indirectly, 
in  the  compass  of  the  last  five  years  —  the 
period  comprised  in  this  his  second  volume. 

No.  7.  p.  139,  December  1798.  —  "  The 
annual  election  of  constables  recurring  about 
this  time,  the  magistrates  were  desired  to  be 
very  particular  in  their  selection  of  the  per- 
sons returned  to  them  for  that  purpose,  as 
there  was  reason  to  fear,  from  the  frequent 
escapes  of  prisoners  from  the  different  gaols, 
that  the  constables  had  been  tampered  with  so 
shamejully  to  neglect  their  duty.'* 

No.  8,  p.  196.  January  1799 "  On  the 

night  of  the  24th,  the  acting  commissary's 
house  was  broken  into  and  robbed  of  articles 
to  a  considerable  amount.  The  thieves  ap- 
peared  to  have  got  in  at  the  office  window, 
and  loosened  the  bricks  of  a  partition  wall, 
by  which  opening  they  got  into  the  store- 
room, and,  forcing  the  locks  of  the  chests 
and  trunks,  carried  away  every  thing  that 
they  could  manage." 

*'  One  evU  among  others,  which  attended  the 
frequent  arrival  of  ships  in  the  port,  was  the 
ready  market  which  these  plunderers  found  for 
disposing  of  their  stolen  goods,  the  seamen  not 
hesitating  to  become  the  purchasers  on  leaving 
the  place," 

No.  9,  p.  210.  May  1799 "  At  the  same 

court  one  man,  Robert  Low,  was  adjudged 
to  corporal  punishment  and  one  year's  hard 
labour,  for  embezzling  some  of  the  live  stock 
of  government  which  had  been  entrusted  to 
his  care.  He  was  a  free  man,  and  had  been 
one  of  the  convicts  who  were  with  Captain 
Riow  in  the  Quardian,  when  her  voyage  to 
New  South  Wales  was  unfortunately  frus- 
trated by  her  striking  upon  an  island  of  ice ; 
on  account  of  which,  and  of  their  good  con- 
duct before  and  after  the  accident,  directions 
had  been  given  for  their  receiving  conditional 
enuuidpation,  and  being  allowed  to  provide 
for  their  own  maintertance.  Few  of  these  peo^ 
pie,  however,  were  in  the  end  found  to  merit 
this  reward  and  indulgence,  as  their  future 
conduct  had  proved ;  and  this  last  act  of  de- 
linquency pointed  out  the  necessity  of  a  free 
person  being  sent  out  from  England  to  su- 
perintend the  public  live  stock,  with  such  an 
•  allowance  as  would  make  him  at  once  careful 
of  his  conduct,  and  fiiithful  in  the  exeaition 
of  bis  trust." 


No.  10,  p.  219.  Jubf  1799 — '« Still  ahrm* 
ing  depredations  were  nightly  committed  upon 
the  live  stock  of  individuals,  and  were  doubt- 
less effected  by  those  wandering  pests  to  so- 
ciety, the  regulations  which  had  long  since  been 
established  as  a  check  to  such  an  evil  being 
wholly  disregarded.  It  was  discovered  that 
hogs  were  stolen,  and  delivered  on  the  vic- 
tualling days  at  the  public  store,  without  any 
inquiry  being  made  as  to  whose  property  they 
were,  or  by  whom  delivered,  any  persons 
name  which  they  chose  to  give  in  being  con- 
sidered by  the  storekeeper  as  sufficient  to 
authorise  him  to  receive  it,  although  printed 
vouchers  for  the  delivery  of  sudi  poik  (and 
grain  likewise)  were  left  at  the  store  for  the 
purpose  of  being  signed  by  the  party  offering 
it.  This  certainly  operated  as  an  encourage- 
ment to  the  commission  of  these  thefts;  aid 
it  became  necessary  to  order  that  such  per- 
sons as  attended  the  receipt  of  any  of  these 
articles  at  the  store  should  direct  whoever 
delivered  them  to  sign  the  voucher  of  the 
quantity  received  by  him ;  the  governor  being 
determined  never  to  approve  of  any  bill  laid 
before  him  for  that  purpose,  unless  the  com- 
missary should  produce  the  voucher  properly 
signed  by  the  person  in  whose  name  such  bilk 
was  made  out." 

Observations.  —  By  "  the  regulations  esta- 
blished as  a  check  to  those  wandering  pests 
to  society,**  I  understand  the  regulations  re- 
quiring passports,  the  measure  above  spokoi 
of  under  the  head  of  Police,  No.  2. 

No.  1 1 .  p.  267.  October  1799 **  A  num- 
ber of  the  public  labouring  servants  of  tiie 
crown  having  lately  absconded  frt>m  their 
duty,  for  the  purpose  either  of  living  by  rob- 
bery in  the  woods,  or  of  getting  away  in  some 
of  the  ships  now  about  to  sail,  that  none  of 
those  concerned  in  the  concealing  them  might 
plead  ignorance,  public  notice  was  given, — 
*  That  any  officer  or  man  belonging  to  the 
above  ships,  who  should  be  known  to  have 
countenanced  or  assisted  the  convicts  above 
alluded  to  in  making  their  escape,  would  be 
taken  out  of  the  ship,  and  punished  with  the 
utmost  severity  of  the  law ;  and  as  the  most 
strict  and  scrupulous  search  would  take  place 
on  board,  —  for  every  convict  which  should 
be  found  concealed  or  suffered  to  remain  on 
board  without  regular  permission,  so  many  of 
the  ship's  company  should  be  taken  out  and 
detained  for  daring  to  encourage  such  escape.* 
•          •«••• 

**  On  the  day  this  order  was  issued,  the 
Hillsborough,  which  was  moving  out  ojf  the 
Cove,  and  preparing  for  sea,  was  strictly 
searched;  and  several  convicts  being  found 
on  board,  they  were  brought  on  shore,  and 
each  received  a  severe  corporal  punishment. 
One  of  them  was  excused,  on  condition  of  his 
declaring  who  the  people  were  that  cwcou- 
raged  that  concealment,  and  prepared  hidiiig- 
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places  for  them.  He  accordingly  deposed  to 
two  of  the  Beamen,  who  were  idso  brought  on 
shore,  punished,  and  afterwards  drummed  to 
the  wharf,  and  sent  back  to  their  ship.  The 
foregoing  order  was  then  published. 

'*  How  well  it  was  attended  to,  and  what 
ejffect  the  punishment  of  the  seamen  and  con- 
victs produced,  were  instantly  seen.  The 
Hunter,  preparatory  to  a  voyage  to  Bengal, 
where  she  was  to  freight  with  goods  for  the 
colony,  went  out  of  the  harbour.  A  woman 
named  Ann  Holmes  being  missing,  the  gover- 
ned' ordered  an  armed  boat  from  the  Reliance 
to  follow  the  ship,  with  some  of  the  con- 
stables, and  seardi  her ;  with  directions,  if 
any  person  were  found  on  board  who  had  not 
permission  to  depart,  to  bring  her  into  port 
again.  Having  found  the  woman,  the  ship 
was  brought  up  the  harbour,  and  secured. 

"  Several  of  her  crew  having  behaved  in  a 
most  insolent  and  mutinous  manner  to  the  of- 
fieer  of  the  Reliance,  having  armed  themselves 
against  the  constables  with  cutlasses,  and  one 
of  them  having  presented  a  musquet  to  the 
chief  constable,  they  were  secured,  ordered 
to  be  punished  on  board  their  own  ships,  and 
afterwards  turned  on  shore.  But  it  M^as  ne- 
cessary to  do  something  more  than  this ;  and 
a  criminal  court  being  assembled  for  the  pur- 
pose,  the  master  of  the  ship  was  brought  to 
trial,  charged  with  aiding  and  abetting  a  fe- 
male convict  to  make  her  escape  from  the 
colony.  As  the  offence  consisted  in  aiding  a 
convict,  it  was  requisite  to  prove  that  such 
was  the  person  found  on  board  his  ship ;  but 
upon  referring  to  a  list  of  the  prisoners  who 
were  embarked  in  the  Royal  Admiral,  the 
ship  in  which  Ann  Holmes  had  been  sent  out 
to  New  South  Wales,  no  specific  term  of  trans- 
portation was  found  annexed  to  her  name.  On 
the  question,  then,  whether  the  master  had 
aided  a  convict  in  making  an  escape,  he  was 
acquitted,  it  not  being  possible  by  any  do- 
ausent  to  prove  that  Holmes  was  at  that 
moment  a  convict.  But  the  master  was  re- 
prehensible in  concealing  any  person  what- 
ever in  his  ship,  and  ought  to  have  felt  the 
awkvrardness  of  his  situation  in  being  brought 
before  a  court  for  the  breach  of  an  order  ex- 
pressly issued  a  short  time  before,  to  guard 
him  and  others  against  the  offence  that  he 
had  committed. 

•*  When  the  ffillsborough  was  searched, 
not  less  than  thirty  convicts  were  found  to 
have  been  received  on  board,  against  the  or- 
ders and  without  the  knowle<]^  of  the  of- 
ficers, and  secreted  by  the  seamen.  This  ship 
mad  the  Hunter,  shortly  after  these  transac- 
tions, sailed  on  their  respective  voyages." 

No.  12,  p.  331.  August  1801.  —  "  It  ap- 
peared, on  examining  the  registers  of  the  se- 
Teral  terms  of  transportation  of  the  convicts, 
that  the  elerhs,  who  necessarily  had  had  access 
to  them,  had  altered  the  sentences  of  about  two 
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hundred  prisoners,  receiving  a  gratuity  from 
each,  equal  to  ten  or  twelve  pounds.  This  was 
a  very  serious  evil ;  and  proper  steps  to  guard 
against  it  in  future  have  been  taken,  both  at 
home  and  in  the  colony." —  Quere,  Of  how 
many  hundred  prisoners  could  the  terms  have 
been  shortened  by  clerks  in  a  penitentiary- 
house? 

Observations,  —  "If  the  salt  hath  lost  its 
savour,  wherewith  shall  it  be  seasoned  ?" 

At  a  former  period,  in  more  instances  than 
one,  the  terms  of  the  convicts,  instead  of  an 
abridgment  as  here,  obtained  a  prolongation. 
The  cause  of  it  was — not  any  activity  on 
the  part  of  any  clerks  or  other  persons  in 
New  South  Wales,  but  the  negligence  (let 
us  hope  at  least  that  it  was  nothing  worse 
than  the  negligence)  of  certain  persons  here 
at  home:  ship  after  ship,  convicts  were  sent 
out,  and  no  odendar  of  their  terms  sent  with 
them.  *  In  England,  the  presumption  is  in 
favorem  Ubertatis :  at  the  Antipodes,  where 
justice  was  turned  topsy-turvy,  it  was  natu- 
rally enough  in  favorem  servitutis, 

"  We  have  no  proof," says  government  there 
to  these  convicts  —  "  gentlemen  who  sent 
you  out  have  given  us  none — of  our  having 
a  right  to  detain  you  —  any  of  you — so  much 
as  a  single  day :  therefore  in  the  first  instance 
we  detain  you  —  all  of  you — for  life.  To 
each  of  you  we  give  an  estate  for  life  in  baiush- 
ment  and  bondage :  yes,  for  life,  in  the  first 
instance ;  defeasible  indeed  as  to  the  bondage, 
by  what  lawyers  call  in  England  a  possibility 
upon  a  possibility."  Thus  it  was,  that  in  New 
South  Wales,  gentlemen  of  the  highest  rank, 
with  the  help  of  gentlemen  at  home,  tacked 
on,  in  a  wholesale  way,  to  the  several  legal, 
so  many  illegal  portions  of  punishment — bon- 
dage and  banishment  together.  In  the  case  at 
present  in  question,  gentlemen  of  an  inferior 
rank,  instead  of  tacking  on  illegal  portions  of 
punishment,  struck  off  so  many  portions  ot 
legal  punishment:  not  in  toto  indeed---bondage 
and  banishment  together — ^but  bondage  alone ; 
in  general,  at  least,  leaving  the  banishment 
pretty  much  upon  the  same  footing  as  they 
found  it.  Nor  yet  were  the  portions  of  bon- 
dage struck  off  freely  and  gratuitously,  but 
for  the  valuable  consideration  of  £10  or  £12 
a-head :  in  other  words,  part  of  the  bondage 
was  thus  compounded  for,  and  commuted  into 
a  fine.  The  fine,  it  is  true,  did  not  go  imme- 
diately, nor,  I  fear,  was  intended  ever  to  go, 
if  it  could  safely  be  prevented  firom  going, 
into  the  proper  reservoir  for  fines,  the  privy 
purse:  to  which  having  said  proper,  I  am 
almost  ashamed  to  add — the  king's — but 
in  this  there  seems  little  to  distinguish  these 
from  other  fines.  Gentlemen  acted  in  that 
behalf  as  so  many  self-constituted  receivers 
and  surveyors  of  the  green  wax :  and  as  other 

•  I.  Collins,  p.  74 ;  II.  pp.  131,  212,  207. 
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receifers  and  surveyors  of  that  tame  aort  of 
wax  D^t  be  expected  to  do,  kept  their  own 
secret,  kept  eYerything,  money. and  secret 
together—safe  till  called  for.  Neither  indeed 
was  the  fine  thus  levied  sufficiently  public  to 
have  any  very  beneficial  effect  in  the  way  of 
example :  but  in  the  way  of  reformation,  and 
in  the  character  of  a  remedy  applied  pro 
salute  anima,  the  effect  of  it  could  hardly 
have  been  greater,  if  levied  by  the  purest 
ecclesiastical  hands,  or  passed  in  and  stored 
up  in  the  regular  official  hive  of  the  receiver 
and  surveyor-general  of  his  majesty's  royal 
green  wax  as  aforesaid. 

Question  (should  Robin  Hood  ever  come 
to  life  again)  for  the  lyceum  of  Robin  Hood : 
Which  are  most  to  blame?  gentlemen  in 
New  South  Wales,  who  without  law  have 
shortened  servitude  ?  or  gentlemen  at  home, 
who  also  without  law  have  lengthened  it  ? 

From  former  titles  your  Lordship  has  seen 
that  New  South  Wales  discipline  is  no  source 
of  reformation  for  convicts  —  that,  4  contra, 
it  is  a  source  of  ulterior  corruption  for  con- 
victs :  from  this  title  your  Lordship  has  seen, 
and  in  a  variety  of  very  extensive  instances, 
that  it  is  moreover  a  source  of  corruption  for 
honest  men.  For  government  storekeepers, 
as  per  Nos.  3  and  10;  superintendent,  as 
per  No.  4 ;  stewards,  as  per  No.  5 ;  consta- 
bles, as  per  No.  7 ;  seamen  in  general,  as  per 
No.  8 ;  seamen  in  merchant's  service,  as  per 
No.  1 1 ;  clerks  in  the  government  office,  as 
per  No.  12 ;  soldiers,  as  per  I.  CoUins,  303, 
455,  mentioned  in  my  former  letter,  p.  195, 
and  p.  209. 

Thus  and  thus  fiu*  in  known  instances :  in 
another  way,  and  in  unknown  instances  with- 
out account,  the  spread  of  the  corruption  may 
have  been  in  an  indefinite  degree  more  ex- 
tensive.  To  so  many  numerous  and  impor- 
tant  classes  of  his  Majesty's  subjects  as  are 
forced  or  tempted  to  make  a  house-of-call  of 
the  **  improved  colony" — ^to  the  lung's  army 
— to  the  king's  navy — to  seamen  in  private 
service,  the  nest  of  female  convicts  consti- 
tutes a  constantly  open  sdiool  of  mischief 
and  depredation ;  a  school  in  which  the  arts 
of  theft,  robbery,  burglary,  murder,  and  in- 
cendiarism, are  taught  by  a  set  of  school- 
mistresses of  the  very  first  order ;  of  school- 
mistresses pronounced  over  and  over  again, 
upon  the  fullest  experience,  by  the  highest 
authorities,  and  most  competent  judges,  to 
be  *\fur  worse  than  the  men,*  fen  worse  than 
thieves,  robbers,  burglars,  murderers,  and 
incendiaries.* 


*  In  the  note  inserted  p.  181  (Letter  I.)  the 
following  head,  intended  for  the  third,  was  omit- 
ted by  mistake.  It  will  be  found,  1  believe,  not 
less  apposite  in  this  place. 
III.  Soldiery  corrnpted  by  tlte  Convicts — closer 
IfiipectioH  the  only  remedy. 

Na  1,  p.  69,60,61.  March  1789.  "  He  [Huntl 


IX.  Main  Cause  op  NoN-RiroairATiov, 
Deunkkhness.  —  Ihioersalitf  and  is- 
curablemess  of  it  im  Nem  South  Weks,\ 

No.  1,  IL  Collins,  p.  9.  November^,  1796. 
—  Speakii^  of  three  capital  convicts,  who 
had  been  executed  for  robbing  the  pobEe 
stores,  and  three  others  who  on  convictioo 
of  tiie  same  offence  had  received  a  confi- 
tional  pardon,  '*  It  was  much  to  be  lamented," 
continues  the  judge  advocate,  *'  that  these 
people  were  not  to  be  deterred  by  any  ex- 
ample from  the  practice  of  robbing  the  paUie 
stores,  which  had  of  late  been  more  frequent 
thui  heretofore,  and  for  which  there  could 
not  be  admitted  the  shadow  of  an  excoie— 
as  the  whole  of  the  inhalntants  of  every  de- 


accused  Mix  other  soldiers  of  having  been  oon- 
eemed  with  him  in  the  diabolical  pfscdce  of 
robHAng  the  store^  for  a  considerable  tim  psst^ 
of  liquor  and  protnsions  in  large  quantities . . . 

A  connexion  subsisted  between  themsui 

some  of  the  worst  vf  the  female  convicts^  st  whoie 
huts,  notwithstanmng  tne  internal  regulation  ^ 
their  quarters,  they  found  means  to  fx^  thdr 

m.«cquiied  plunder On  tbemorninffof 

their  execution,  one  of  them  declared  to  theder- 
cyman  who  attended  him,  that  the  Wu  fraetkes 
had  been  carried  on  at  the  store  at  Rose  BiUhy 
similar  means,  and  with  similar  succen.  He 
named  two  soldiers  and  a  convict  as  the  penon 
oonoemeda 

Na  2,  p.  818, 814.  September  17W.-"The 
foundation  of  another  barrack  for  offioen  vtt 
begun  in  this  month.  For  the  privates,  one  oolr 
was  yet  erected ;  but  this  was  not  attended  with 
any  mconvenience,  as  all  those  who  were  not  in 

Suarters  had  built  themselves  oomfbrtabk  hnti 
etween  the  town  of  Sydney  and  the  brick  kflaL 
This  indulgence  might  be  attended  widi  tone 
convenience  to  the  soldiers ;  but  it  had  ever  bea 
considered  that  soldiers  could  nowhere  he  sq 
well  regulated  as  when  living  in  quartets,  wboe 
by  frequent  inspections  and  visitings  dliar  cha- 
racters would  be  known,  and  their  conduct  st* 
tended  to.  In  a  multiplicity  of  scattered  hatij 
the  eye  of  vigilance  would  with  diffico^  M 
its  oliyect;  and  the  soldier  in  possession  of  a  hs- 
bitation  of  his  own  might  in  a  course  of  time 
think  of  himself  more  as  an  independent  dtiflo, 
than  as  a  subordinate  soldier." 

Na  8,  p.  425.  February  1796.—"  This  inww 
course  had  been  strongly  prohibited  by  mar 
officers ;  but  living  (as  once  before  mentkiocd)  m 
huts  by  themselves,  it  waa  carried  on  without  thw 
knowledge.  Most  of  them  were  now,  howenr, 
ordered  Into  the  barracks;  but  to  give  this  re- 
gulation the  fiill  effect,  a  high  brick  waUy  orsn 
inclosure  of  strong  paling  round  the  bsrrscksx 
was  requisite:  thelatter  of  these  securities  wouU 
have  been  put  sowte  time  before^  had  there  not 
been  a  want  of  the  kbouring  hands  necessary  to 
prepare  and  collect  the  matfriaU** 

+  A  cause  perhap  equally  efficient  is  tbepro- 
miscuous  aggregation  ;  and  this  bein^  of  the  rerf 
essence  of  the  colonizatioo  system,  b  stiD  omtc 
palpably  incurable  than  the  drunkeoness.  But 
as  this,  in  the  character  of  a  matter  of^*» 
needs  no  proof,  it  would  have  been  mispUced,  if 
inserted  among  the  beads  under  which  the  cvi" 
dentiary  matter  stands  arranged. 
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wriptkm  were  mt  this  very  time  on  a  full  and 
Mhenl  allowance  of  provisions  «id  clothing, 
neither  of  which  were  in  any  scarcity  in  the 
settlement.  But  the  oau$e  «nm  to  he  found  in 
the  too  great  indulgence  in  the  use  of  qtiri' 
tuoue  Hqmore^  which  had  obtained  among  them 
for  a  considerable  time  past.  The  different 
ca|Mtal  crimes  which  had  lately  been  brought 
bdSHe  the  court  of  criminal  judicature,  toge- 
ther with  the  various  petty  c^ences  that  duly 
came  under  the  cognizance  of  the  magistrates, 
did  not  proceed  from  an  insufficiency  either  of 
food  or  clothing,  but  from  an  inordinate  de- 
sire of  possessing,  by  anv  means  whatsoever, 
those  articles  with  which  they  might  be  able 
to  procure  spirits — **  that  sonrce,**  as  the  go- 
vernor expressed  himself  in  an  order  which 
he  published  directly  after  these  executions--^ 
"  that  source  of  the  misfortunes  of  all  those 
whom  the  laws  of  their  country  and  the  jus- 
tice that  was  due  to  others  had  launched  into 
etemitg,  surrounded  with  the  crvnes  of  an  UU 
spent  life,*' 

No.  2,  p.  18.  January  18, 17^7.  —  Speaking 
of  the  persons  called  settlers  (the  expirees^  who 
took  to  iarming  on  their  own  account,)  and 
of  the  measures  taken  to  reduce  what  was 
looked  upon  as  excessive  in  the  rate  of  wages 
demanded  of  them  by  such  of  their  fellows 
as  maintained  themselves  by  serving  them  as 
labourers,  he  goes  on  and  observes,  **  It  must 
appear  from  this,  that  every  necessary  and 
useful  regulation  was  suggested,  that  could 
promote  the  convenience  and  advantage  of 
these  people,  who  being  in  possession  of  land 
that  joelded  the  most  ample  returns,  nothing 
bat  the  greatest  worthlessness  on  their  part 
could  have  prevented  their  getting  forward 
and  becoming  men  of  property.  That  too 
many  of  them  were  of  this  description,  will 
appear  evident  from  its  bdng  notorious  that 
their  crops  were  no  sooner  gathered  than  they 
were  instantly  disposed  of  for  spirits,  which 
they  purchased  at  the  rate  of  three,  nay  even 
of  four  pounds  per  gallon,  and  of  a  spirit  of- 
ten lowered  one-fourth  or  more  of  its  strengtii 
with  water." 

No.  3.  p.  49.  September  1797.  — On  the 
20th  of  this  month,  **  the  Deptford,  a  small 
brig,  arrived  from  Bfadras  with  a  cargo  of 
gooids  upon  speculation  for  the  Sydney  mar- 
ket. The  spirit  of  trade,  which  had  for  some- 
time obtained  in  the  colony,  afforded  an  open- 
ing for  adventurers  to  bring  their  goods  to 
thia  settlement.  The  voyage  from  India  was 
short  and  direct;  and  from  the  nature  of 
their  investments  they  were  always  certain 
of  finding  a  ready  sale,  and  an  ample  return 
npon  the  original  invoice.  But  this  inter- 
course was  found  to  be  pregnant  with  great 
evil  to  the  colony ;  for  prrferring  spirits  to 
amy  other  article  that  could  be  introduced 
from  India,  the  owners  never  failed  to  make 
the  rum  of  that  country  an  essential  part  of 
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every  cargo  which  they  sent  upon  specula- 
tion ;  and  though  every  necessary  measure 
was  adopted  to  prevent  all  that  arrived  from 
being  landed,  yet  such  was  the  avidity  with 
whidi  it  vras  sought  af^er,  that  if  not  per^ 
mitted,  it  was  generally  got  on  shore  clandes* 
tinehf,  and  very  few  ships  carried  back  any 
of  what  they  had  brought  down.  To  this 
source  might  be  traced  all  the  crimes  which 
disgraced,  and  all  the  diseases  that  injured, 
the  colony.** 

No.  4,  p.  71.  December  24,  1797— A  par- 
ticular anecdote,  mentioned  by  the  historio* 
grapher  under  this  date,  may  serve  to  show 
the  state  of  pubUc  opinion  among  the  con^ 
victs,  with  reference  to  this  most  prolific  of 
all  vices:  —  '*  On  the  eve  of  Christmas-day, 
two  young  men,  setUers  on  some  land  mid- 
way between  Sydney  and  Paramatta,  having 
been  boasting  of  their  respective  abilities  in 
drinking,  regardless  of  the  solemnity  of  the 
time,  challenged  each  other  to  a  trial  of  thdr 
skill:  on  which  they  were  so  deliberately 
bent,  that  to  prevent  their  being  interrupted, 
they  retired  to  the  skirts  of  a  neighbouring 
wood*  with  a  quantity  of  raw  spirits,  which 
they  had  provided  for  the  purpose.  Theip 
abihties,  however,  were  not  equal  to  their 
boasting;  for  one  of  them  died  upon  the 
spot,  and  the  life  of  the  other  was  fast  ebb- 
ing when  he  was  taken  up.  Had  another 
hour  elapsed,  he  too  must  have  perished 
like  his  wretched  companion.  They  had  not 
been  able  to  finish  all  the  pernicious  spirit 
which  they  had  prepared,  some  of  it  remain-i 
ing  by  them  in  a  case-bottle  when  they  were 
found." 

No.  5,  p.  80.  January  20,  1796.  —  After 
having  spoken,  in  p.  35,  of  a  merchant  ship 
called  the  Sychiey  Cove,  that  had  been  then 
lately  wrecked  in  her  voyage  from  Bengal  to 
New  South  Wales  on  speculation,  and  of  the 
dispatch  of  a  vessel  called  the  Francis  to  bring 
in  the  crew  and  what  could  be  saved  of  the 
cargo,  *•  On  the  20th  January  1798,"  conti- 
nues  our  author,  "  the  Francis  returned  with 
Captain  Hamilton  [the  captain  of  the  Sydney 
Cove]  from  the  southward.  Previous  to  his 
departure  for  the  wreck  of  his  ship,  he  had 
informed  the  governor  that  she  had  on  board 
nearly  7000  gallons  of  spirits,  and  solicited 
permission  to  bring  back  a  part  with  him  in 
the  schooner.  The  governor,  ever  averse  to 
the  introduction  of  spirituous  liquors,  would 
certainly  have  resisted  the  application ;  but 
it  being  generally  known  in  the  colony  that 
a  considerable  quantity  of  this  article  had  been 
saved  from  the  wreck,  and  tbat  the  island 
abounded  with  kangaroos  and  birds,  he  con- 
ceived  these  circumstances  not  only  to  have 
conduced  to  those  desertions  atid  captures  of 


•  "  To  prevent  their  bein^  interrupted,**  not 
to  prevent  its  being  known,  since  their  supposed 
sbuities  in  this  way  were  matter  of  boast. 
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boats  which  had  been  tffscted,  but  as  likely 
to  prove  farther  temptations  to  similBr  prac- 
tices. He  therefore  determined  to  purchase 
the  rum  of  Captain  Hamilton,  and  as  there 
was  none  in  store  for  the  public  service^  to 
take  it  on  account  of  government.  An  agree- 
ment was  accordingly  entered  into  by  the 
commissary,  and  3500  gallons  were  brought 
round  in  the  Francis.  ** 

Observations. — Quere  1st,  How  much  more 
intoxication  would  be  produced  by  a  gallon  of 
spirits  taken  on  account  of  government,  than 
by  ditto  of  ditto  taken  on  any  other  account? 
— Quere  2d,  In  what  degree  or  respect  is  *'  the 
source  of  all  the  crimes  that  disgraced,  and  all 
the  diseases  that  injured,  the  colony,'*  &c.  con- 
dud  ve  to  the  public  service? — Quere  3</,  If 
by  stolen  boats  or  otherwise,  spirits,  when 
Umded  in  Providence  Island  by  accident,  can- 
not be  prevented  from  being  smuggled  into 
New  South  Wales-,  how  can  they,  if  landed 
on  ditto,  or  any  nearer  and  more  convenient 
spot,  by  design  and  for  this  very  purpose  ? 

No.  6,  p.  133.  October  1798.  — The  ob- 
servations made  at  this  time  by  the  governor 
respecting  the  state  of  things  in  a  spot  so 
often  mentioned  as  by  fiir  the  most  fertile  of 
all  the  settlements,  may  serve  to  show  of  how 
little  avail  are  the  most  signal  geographical 
advantages,  when  counteracted  by  1^  moral 
obstacle  to  all  industry  and  all  happiness :  — 
"  Towards  the  end  of'the  month,  ite  gover- 
nor visited  the  settlers  at  the  Hawkesbury, 
and  while  he  was  there  made  some  useful 
regulations  among  the  sawyers,  who  had  fixed 
tlieir  own  portion  of  public  labour.  He  gave 
notice  that  a  session  should  be  held  quarterly 
for  settling  all  dvil  concerns,  and  made  some 
other  local  arrangements,  which,  if  attended 
to,  would  have  conduced  essentiallv  to  the 
welfare  of  the  settlers,  whose  farms  he  found 
promising  plenty,  but  whose  houses  and  per- 
sons wore  the  appearance  of  poverty  and  beg- 
gary,  they  converting  all  the  produce  of  their 
farms  to  the  umoorthy  purpose  of  purchasing 
a  pernicious  spirit,  dtat  must  ever  keep  them 
poor.** 

No.  7,  p.  198.  February  1799.  —  **  Not- 
withstanding the  settlement  had  brfore  it  the 
serious  prospect  of  wanting  grain,  and  the 
consequent  destruction  of  much  useful  stock, 
it  was  known  that  several  people  had  erected 
stills  and  provided  materials  for  the  purpose 
of  distilling  spirituous  liquors  —  a  pemidous 
practice,  which  had  long  been  forbidden  by 
every  officer  who  had  had  the  direction  of  the 
colony.  Former  orders  on  this  subject  were 
now  repeated,  and  persons  of  all  descriptions 
were  called  upon  to  use  every  means  in  their 
power,  in  aid  of  the  dvil  magistrate,  to  seize 
and  destroy  such  stills  and  materials  as  they 
might  find. 

No.  8,  p.  203.  March  1799 Speaking  of 

an  act  of  homidde  committed  in  self-defence 


by  a  sentinel  soldier  on  the  person  of  a  dnm* 
ken  seaman — **  This  acddent,**  oontiniies  the 
reporter,  **  was  the  effect  qf  intoxioatum  ;  to 
which,  a  few  days  after,  another  victim  was 
added,  in  the  person  of  a  female,  who  wis 
dther  the  wife  or  companion  of  Simon  Taylor, 
a  man  who  had  been  considered  as  one  of 
the  few  industrious  settlers  which  the  ookmy 
could  boast  of.  They  had  both  been  drinking 
together  to  a  great  excess,  and  in  that  state 
they  quarrelled,  when  the  unhappy  man,  in  alit 
of  madness  and  desperation,  put  an  untimely 
end  to  her  existence.  He  was  immediately 
taken  into  custody,  and  reserved  for  triaL 

**  To  this  pernicious  practice  of  drinking 
to  excess,  more  of  the  crimes  which  disgraced 
the  colony,  were  to  be  ascribed,  than  to  amf 
other  cause ;  and  more  lives  were  lost  through 
this  than  through  any  other  drcumstanoe ;  for 
the  settlement  had  ever  been  free  fitim  epi- 
demical or  fatal  diseases.  How  much,  then, 
was  the  importation  of  spirits  to  be  lamented ! 
How  nmch  was  it  to  be  regretted,  that  it  had 
become  the  interest  of  atty  set  of  people  to  vend 
them  r*  [It  might  have  been  added  (as  jrour 
Lordship  will  see) — and  in  one  way  or  other, 
of  every  set  of  people  without  exception.  As 
to  its  being  become,  so  it  always  was  frcxn 
the  first,  and  so  it  must  be  to  the  last.] 

'*  Several  robberies,  which  at  this  time  had 
been  committed,  were  to  be  imputed  to  the 
same  source.*' 

No.  9,  p.  205.  April  1799. — At  this  time 
a  Spanish  ship,  having  been  taken  by  two 
whalers,  was  brought  into  Port  Jackson;  and 
the  ship  bdng  condemned,  part  of  her  cargo 
was  sold  by  auction.  The  cargo  (our  author 
informs  us  in  a  note)  **  consistea  of  sugar, 
flour,  and  an  ardent  spirit  similar  to  the  aqmn 
ardenteofiheBnaSh.  This  artide,*' he  adds, 
*'  the  governor  would  not  allow  to  be  sold  by 
auction.** 

Observations.  —  Not  by  auction :  that  the 
governor  would  not  allow  it  to  be  sold  at  aU 
is  not  said.  —  Quere  1.  How  mudi  more  in- 
toxication would  be  produced  by  a  gallon  of 
spirits  sold  by  auction,  than  by  ditto  of  ditto 
sold  by  hand  ? —  Quere  2.  What  advantage  is 
gained  by  keeping  down  the  price  **  of  the 
source  of  all  diseases  and  all  crimes?^ 

No.  10,  p.  222.  July  1799.-.An  observa- 
tion made  at  this  time  serves  at  once  to  show 
the  prodigious  intensity  of  two  vidous  and 
dosely  alUed  propensities — drunkenness  and 
sloth  :  so  mighty  the  latter,  nothing  less  than 
the  former  was  able  to  get  the  better  of  it. 
**  Much*'  (says  our  historian)  <*  might  be  ex- 
pected frt>m  the  exertions  of  355  people ;  and 
the  greatest  advantage  would  have  been  de- 
rived from  their  labours,  had  they  been  less 
prone  to  dissipation  and  useless  traffic — a 
trqffic  which  most  of  them  entered  into  soUbf 
with  a  view  to  indulging  themselves  in  their 
favourite  propensity  of  drinking.'* 
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No.  1 1.  p.  274.  2d  December  1799.—"  In 
the  eyening  ....  the  Plumier,  a  Spanish 
ship,  anchored  in  the  Cove.  She  was  a  prise 
to  three  whalers,  who  had  taken  her  near 
Cape  Corientes,  on  the  coast  of  Peru.  Her 
cargo  consisted  chiefly  of  had  spirits  and  wine, 
which,  on  her  being  condemned  by  the  court 
oi  vice-admiralty  as  a  lawful  prize,  were  re- 
moyed  into  the  supply,  and  an  order  was  given 
out,  strictfyforbidduig  the  landing  of  amf  spv- 
rite,  wine,  or  even  malt  liquor,  wOilareg^dar 
pennii  had  been  fin  f  obtained  This  restriction 
upon  vrine  and  malt  liquor  was  occasioned  by 
spirituous  liquors  having  been  landed  under 
that  description." 

No.  1^,  p.  275.  \m  December "  The 

court  of  criminal  judicature  being  assembled, 
two  mates  of  [the  ship]  Walker  were  brought 
before  it,  and  tried  for  using  menaces  to  a 
person  who  had  stopt  their  boat  when  at- 
tempting to  land  spirits  without  a  permit ; 
but  as  he  had  not  any  special  authority  for 
making  the  seizure,  or  detaining  the  boat, 
they  were  acquitted.** 

No.  13,  p.  280.  Uth  January  1800.— 
'*  Arrived  the  Fbynne,  a  small  snow  from 
Bengal,  under  Danish  colours,  which  had  been 
dutftered  6y  the  qfficers*  of  the  colony,  civil 
and  wtHtary^  through  the  means  of  an  agent 
whom  they  liad  sent  thither  for  that  purpose. 
She  woe  freighted  on  their  account  with  many 
vtides  of  which  they  were  much  in  want ; 
and  OS  more  labour  could  be  obtained  for 
epirite  than  for  any  other  mode  of  payment, 
an  article  eo  eeeential  to  the  cultivation  of 
their  estates  was  mot  forgotten.**^ 

No.  14,  p.  291.  \Ath  AprU  1800.—"  The 
quantity  of  spirits  at  this  time  in  the  colony 
occasioned  much  intoxication  and  conuquent 
irregularity.  The  settlers  at  the  river  were 
to  lost  to  their  own  interests  as  to  neglect 
sowing  of  their  grounds ;%  a  circumstance 
which,  but  for  the  timely  interference  of  the 
governor,  would  have  ended  in  their  ruin. 
Immediately  on  hearing  of  their  situation,  he 
forbade  the  sending  cufy  more  spirits  to  that 
profligate  comer  of  the  colony, I  as  well  as  the 
retailing  what  had  already  been  sent  thither, 
under  pain  of  the  offender's  being  prosecuted 
for  luch  dJBobedience  of  his  orders.  § 


*  The  governor?  Was  he  tOo  of  the  number? 
—  If  not,  did  she  sail,  or  was  she  freighted  or 
unloaded  without  his  knowledge  ?~  What,  tfien^ 
Sir,  do  you  mean  to  accuse  all  thete  gentlemen 
••••?  —  Not  /A<rm— indeed,  my  Lord. 

+  Dk  guibus  in  territ Where  is  that 

colon  J,  whidi,  if  it  were  not  poisoned,  would  be 
starved  ?— For  the  consequence,  see  the  next 
artide. 

5*  Drunk,  they  will  not  sow —not  drunk,  they 
notreM_(No.  13.) 
J  A  prohibition  of  this  sort,  if  it  could  be  made 
eftcaual  in  one  place,  why  not  in  another  ?— if 
•I  one  time,  why  not  at  another  ? 
^  Querc,  the  penalty,  and  on  what  statute  an 
•flcnder  would  have  been  to  be  indicted  ? 
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No.  15,  p.  299.  Au^  9, 1800.  —  "  To- 
ward  the  latter  end  of  the  month,  an  attempt 
was  made,  at  3  o'clock  in  the  afternoon,  to 
land  without  a  permit  1016  gallons  of  wine 
and  spirits,  which  were  seized  at  the  wharf 
by  the  sentineL  If  the  person  who  made  this 
attempt  had  been  advised  to  so  incautious 
and  daring  a  proceeding,  it  could  only  have 
been  with  a  view  to  try  the  integrity  of  the 
sentinels,  or  the  vigilance  of  the  police.*' 

No.  16,  p.  332.  ^M^ifs^  1801.  — "  Several 
ships  had  arrived  from  India,  England,  and 
America,  most  of  whidi  had  brought  upon 
speculation,  cargoes  consisting  of  wine,  spi- 
rits, tobacco,  teas,  sugar,  hardware,  wearing 
apparel,  &c  kc,  the  sale  of  which  was,  with 
the  governor's  approbation,  advertised  by  the 
commissary,  andpubUcly  sold  to  all  descrip-i 
tions  of  people. 

It  appears  that  from  these  ships, 

59,294  gallons  of  spirits  )  had  been  im- 
30,896  ditto  of  wines     )      ported. 
26,974  gallons  of  spirits  \  had  been 
8,896  ditto  of  wmes     I      landed.* 
And 
32,320  ditto  of  spuits   >  had  been  sent 
22,000  ditto  of  wines    )     away.f 

Observations* — I  have  already  intimated, 
my  Lord,  that  I  see  nothing  blameworthy  in 
the  conduct  nudntained  in  this  respect  by 
gentlemen  in  the  colony ;  notiiing  which  it  is 
in  the  power  of  blame  to  set  right;  nothing, 
therefore,  for  which  bhime  would  be  of  any 
use.  If  by  any  sacrifices  or  exertions  of  his 
own,  it  would  have  been  in  the  power  of  any 
of  them  to  have  subtracted  anything  consi- 
derable from  the  sum-total  of  the  mischief 
then,  indeed,  ground  for  blame  might  not  have 
been  altogether  wanting — ^then,  indeed,  blame 
itself  might  not  have  been  altogether  without 
its  use.  But  in  that  situation  it  does  not 
appear  to  me,  that  from  any  such  single  ex- 
ertions, any  effectual  benefit  could  have  been 
derived :  nor  even  from  any  such  joint  exer- 
tions as  the  nature  of  the  case  aomitted  of. 
Manufacturing  and  importation  taken  toge- 
ther ;  the  exclusion  of  the  means  of  drunken- 
ness out  of  the  improved  colony,  presents 
itself  to  my  view,  I  must  confess,  as  an 
achievement,  now  and  for  everlasting  morally 
impossible. 

In  the  first  place,  as  to  manufacturing,  — 
The  settlements  are  spreading  themselves 
over  the  foce  of  the  country :  spreading  them- 
selves wider  and  wider  every  day.    It  is  what 


*  Landed ;  ris.  with  permission*,  from  which 
alone  the  quantity  landed  could  thus  have  been 
ascertained. 

•f-  Sent  away;  t.  e,  ordered  to  be  taken  away. 
For  the  effect  of  such  orders,  see  No.  3,  where  it 
is  said,  "  if  not  permitted,  it  was  generally  ^t 
on  shore  dande^tinely,  and  very  tew  ships  earned 
back  anif  of  what  they  had  brought  down. 
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gentlemen  wish  to  see  them  do:  it  is  matter 
of  triumi^  that  they  do  so.  It  is  a  mark  of 
"  improvement** — of  that  feature  of  improre- 
ment  which  has  hitharto  been  accepted  in 
lien  of  every  other.  They  are  not  only  spread, 
but  scattered:  they  are  so  already;  they  will 
be  more  and  more  so  every  day.  Settlers 
will  not  take  op  inferior  land  on  the  mere  re- 
commendation of  its  vicinity  to  already  settled 
land,  when  superior  land  is  to  be  had  within 
a  certun  distance.  But  the  more  extended 
and  dispersed  the  lots  of  lands  are,  with  their 
inhabitants,  l^e  more  incapable  they  are  of 
being  kept  under  any  given  degree — under 
any  sufficient  degree — of  inspection ;  of  being 
kept  under  a  degree  of  inspection  sufficient 
for  any  purpose :  and  of  all  purposes  for  this. 
In  respect  to  every  purpose,  the  deficiency 
of  the  system  of  inspectors — of  whatsoever 
professions,  dvU  and  military — under  whatso- 
ever titles — is,  and  in  the  nature  of  the  case 
ever  must  be,  a  standing  topic  of  complaint. 
For  preventing  the  erections  of  stills,  orders 
upon  orders  have  all  along  been  issued.  [See 
No.  7,  p.  232.]  But  the  publication  of  each 
subsequent  order  is  a  pretty  sufficient  evi- 
dence of  the  inefficacy  of  all  preceding  ones. 
Next,  as  to  importation.  —  Is  it  in  the  na- 
ture of  things  that  the  coast  all  round — the 
coast  of  a  country  as  large  as  Europe — should 
be  kept  sufficiently  guarded  for  this  purpose  ? 
Would  the  whole  navy  of  England  be  suffi- 
cient to  the  task  ?  Is  there  so  much  as  a  go- 
vernment cock-boat,  the  expense  of  which, 
especially  on  such  a  service,  is  not,  and  very 
justly,  grudged  ? 

When  by  accident —  by  shipwreck  (as  per 
No.  5}  — a  cargo  of  spirits  had  been  landed 
on  a  neighbouring  island,  preventing  the  im- 
portation of  them  was  found  to  be  impracti- 
cable. Would  not  the  difficulty  have  been  at 
least  as  great,  if  design,  instead  of  accident, 
had  brought  them  there?  The  spot,  though 
comparatively  near,  was  positively  a  very  dis- 
tant one.  In*  case  of  design,  not  any  such 
distant  one  would  be  chosen — but  whatever 
spot,  in  point  of  vicinity  as  well  as  every 
other  circumstance,  presented  itself  as  best 
adapted  for  the  purpose. 

So  far  as  to  what  depends  on  the  situation 
and  distribution  of  the  land :  next,  as  to  the 
permanent  interest  and  consequent  natural 
disposition  of  its  inhabitants.  Whatever  re> 
gfuhitions  can  ever  be  made  for  the  preventing 
the  introduction  of  spirits  into  the  colony — 
be  it  by  manufiicture,  be  it  by  importation — 
there  is  scarcely  a  human  being  in  the  colony, 
in  or  out  of  power,  who  has  not  a  personal 
interest  in  the  inefficacy  of  them  —  an  in- 
terest as  strong  as  it  is  possible  for  a  man  to 
have  in  the  inefficacy  of  any  such  fiscal  regu- 
lations. 

Among  the  convicts  themselves  —  non- 
expirees,  as  well  as  expirees  —  servants  as 


well  as  masters — there  is  scareelv  a  man  to 
whom  this  liquid  poison  is  not  dearer  than 
life.  Among  idl  classes  of  persons — convicts 
—  military  officers  —  dvil  officers — not  n. 
master  that,  so  long  as  any  of  it  is  to  be  had 
anywhere,  or  from  anybody,  can  get  a  aer- 
vant  to  work  for  him  on  any  other  terms. 
In  one  case,  it  is  true,  and  that  as  conceiv- 
able a  one  as  any  other,  this  common  interest 
would  not  exist.  Such  would  be  the  case  if 
not  so  much  as  a  single  master  had  so  much  as 
a  single  drop  of  the  poison  to  give.  In  this 
case,  their  common  corrupt  interest  would  be 
wanting,  and  the  opposite  virtuous  common 
interest — the  interest  which  all  masters  have 
in  the  sobriety  of  their  servants — would  take 
its  place.  But  if  one  gives  spirits  aU  must — 
or  idl  must  see  their  farms  deserted,  and  tlieir 
servants  gone  from  theirs  to  that  one.  By 
extraordinary  exertions,  a  reduction  in  the 
quantity  habitually  consumed  in  the  colony 
might  every  now  and  then,  I  doubt  not,  be 
effected ;  but  any  such  reduction  can  never 
be  other  than  temporary :  for  so  many  mas- 
ters as  there  are  (officers  as  well  as  others) 
who  see  other  masters  in  possession  of  a 
greater  quantity  than  they  themselves  can  lay 
hold  of,  so  many  are  there  who  are  partakers 
in  this  common  corrupt  interest.  Upon  the 
whole,  therefore,  so  long  as  the  quantity  of 
spirits  in  the  colony  is  short  of  the  fuU  quan- 
tity which  the  convicts  altogether  are  disposed 
to  drink,  so  long  must  the  virtual  auction 
— the  universal  competition  among  the  pur- 
chasers of  the  article — continue.  Those  who, 
at  any  given  period,  have  the  advantage  in 
this  respect  over  their  neighbours,  Mrill  find 
themselves  under  the  constant  necessity  of 
keeping  up  their  stock  of  it ;  keeping  it  up 
against  all  competitors,  for  the  purpose  of 
keeping  up  this  advantage ;  so  that  the  com- 
mon interest  in  question — the  interest  which 
men  of  all  descriptions  have  in  eluding  all 
sudi  restrictive  regulations  —  is  not  merely 
a  general  and  temporary  interest,  but  a  uni- 
versal one,  and,  humsiily  speaking,  an  inde- 
feasible and  perpetual  one. 

With  the  situation  of  the  governor  of  New 
South  Wales  and  his  subordinates,  contrast, 
in  this  respect,  that  of  the  governor  of  a 
panopticon  penitentiary  house.  Not  a  drop 
of  forbidden  liquor  can  be  either  drunk  in 
the  house,  or  so  much  as  introduced  into  it, 
without  being  seen  to  be  so  by  everybody :  by 

officers prisoners_visitors  through  curiosity 

—  visitors  upon  business:  therefore,  were 
transgression  ever  so  advantageous,  detection 
and  punishment  would  be  inevitable.  Bui 
what  is  still  more,  transgression  would  give  no 
advantage.  Without  work,  among  those  who 
can  work,  not  so  much  as  a  morsel  of  bread  is 
to  be  had  by  anybody  (so  that  here,  as  else- 
where, as  many  as  choose  it  may  be  starved ;) 
and  every  person,  the  more  he  works  th* 
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better  he  U  paid :  the  amount  of  his  eamfaigB 
is  aseertsaned,  and  he  receives  a  quarter  of  it 
Taken  in  excess,  fermented  liquors  would  be 
directly  adverse  to  profitable  economy ;  taken 
even  in  moderation,  they  would  be  of  no  use 
to  it. 

X.  Per  Contra — Penitentiaey  Systkm, — 
General  Rrfomation^  as  attested  in  general 
expressions: — 1.  During  Coi^inement, 

No.  1.  PhUadelphia;  179S:  Lownes,  p.  89. 
—  ••  The  order  in  their"  [the  prisoners'] 
**  employments,  their  demeanour  towards  the 
qffieerSf  harmony  amongst  each  other,  and 
thtir  decorum  and  attention  at  times  appointed 
for  reUgious  worship,  have  been  obvious,  and 
are  sudi  as  have  obtained  the  approbation  of 
all  those  who  have  been  witnesses  to  it ;  and 
we  trust  that  the  impressions  received  in  this 
sedttded  state  of  existence  will  have  a  happy 
influence  towards  promoting  the  great  object 
contemplated  by  the  change  of  the  penal  code 
by  the  legislatiffe  of  Uiis  commonwealth.'* 

No.  2.  Philadelphia;  1795 :  Liancourt,  p. 

21 '*  The  appearance  of  the  prisoners  has 

nothing  of  that  insolence  or  of  that  dejection 
which  ts  so  striking  among  our  own  convicts 
in  Europe.  It  is  cdd,  respectful,  sorrowful, 
and  calm.** 

No.  3.  Philadelphia;  1796.  Tumbull,  p.  4. 
^>  **  There  was  such  a  spirit  of  industry  visi- 
ble on  every  side,  and  such  contentment  per- 
vaded the  countenances  of  all,  that  it  was 
with  difficulty  I  divested  myself  of  the  idea 
that  these  men  surely  were  not  convicts,  but 
accustomed  to  labour  from  their  infancy.** 

No.  4.  lb.  p.  27.  —  **  The  convicts  are 
called  to  their  meals  by  the  ringing  of  a  bell ; 
we  saw  the  men  sit  down  to  their  supper,  and 
I  do  not  recollect  a  scene  more  interesting. 
At  one  view,  we  beheld  about  90  fellow- 
creatures,  fonnerly  lost  as  it  were  to  their 
country  and  the  world,  now  collected  in  one 
body,  and  observing  that  air  of  composure 
and  decency  to  each  other,  consequent  only 
from  a  long  and  continued  practice  of  moral 
habits." 

No.  5.  lb.  p.  46. — '*  After  conversing  with 
her  (the  jailor  ess)  for  some  time,  he  (a  person 
before  mentioned)  inquired  of  her  whether 
there  were  no  inconveniences  attending  the 
institution  ?  With  the  greatest  concern  she 
replied,  that  there  was  one  which  gave  her 
DO  small  degree  of  uneasiness.  That  the 
debtors  in  their  apartments,  from  being  able 
to  overlook  the  yard  of  the  prison,  made  her 
fear  that  thdr  conversing  together,  swearing, 
&c  might  corrupt  the  morals  of  her  people. 
You  may  think  it  strange  that  debtors  should 
corrupt  criminals  ;  but  the  case  is  really  so, 
foe  there  is  certainly  as  much,  if  not  more, 
morality  among  the  latter,  than  the  former. 
And  so  fully  convinced  were  the  inspectors 
of  her  apprehensions  being  well  founded,  that, 
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to  remedy  the  defect,  they  have  since  had 
the  prison  wall  raised.** 

Observations,  —  The  sex  of  the  keeper, 
compared  with  the  nature  of  her  office,  brings 
to  view  the  picture  of  a  future  golden  age  as 
delineated  by  prophetic  poetry :  '*  The  wolf 
shall  dwdl  with  the  brnib,  *  *  *  •  and  a 
young  child  shall  lead  them."  The  paradox 
had  already  received  its  explanation  in  the 
same  page. 

*'  I  was  surprised  to  find  a  female  in  the 
first  appointment,  and  on  inquiry  found  that 
her  husband  was  formerly  jailor.  Discharging 
the  duties  of  a  tender  parent  towards  his 
daughter,  infected  vrith  the  yellow  fever  in 
1793,  he  caught  the  disorder  and  died,  leaving 
the  prisoners  to  regret  the  loss  of  a  friend 
and  protector,  and  Uie  community  that  of  a 
valuable  citizen.  In  consideration  of  his  fiuth- 
ful  performance  of  the  functions  oi  his  office, 
his  widow  was  nominated  to  succeed  him. 
She  is  exceedingly  attentive  and  humane." 

No.  6,  lb.  p.  48 <*  Few  have  been  known 

to  stay  in  the  prison  the  whole  of  the  term 
to  which  they  were  sentenced,  the  amend- 
ment  and  repentance  of  many  of  them  being 
so  visible  to  the  inspectors,  as  to  have  had  a 
daim  to  the  governor's  clemency.*' 

2.  After  Liberation,  as  per  accounts. 

No.  7.  Phikdelphia;  1793 :  Lownes,  p.  92. 
—  **  Out  of  near  200  persons,  who  at  dif- 
ferent times  have  been  recommended  to  and 
pardoned  by  the  governor,  only  four  have 
been  returned ;  three  from  Philadelphia,  re- 
convicted of  larceny,  and  one  from  a  neigh- 
bouring county.  As  several  of  them  thus 
discharged  were  old  offenders,  there  was  some 
reason  to  fear  that  Uiey  would  not  long  be- 
have as  honest  dtisens.  But  if  they  have  re- 
turned to  their  old  courses,  they  have  chosen 
to  run  the  riiA  of  being  hanged  in  other  states, 
rather  than  encounter  the  certaintu  of  being 
confined  in  the  penitentiary  cells  of  this.  We 
may  therefore  conclude,  that  the  plan  adopted 
has  had  a  good  effect  on  these ;  for  it  is  a 
feet  well  Imown,  that  many  of  them  were 
heretofore  frequently  at  the  bar  of  public  jus- 
tice, and  had  often  received  the  punishment 
of  their  crimes  under  the  former  laws." 

No.  8.  Phihidelphia;  1796:  Tumbull,  p. 

48 "  Reconvictions  are  seldom  heard  of. 

Of  all  the  convicts  condemned  for  these  ^^e 
years  past,  not  above  5  in  a  100  have  been 
known  to  return." 

Observation^. — Between  this  article  and 
the  last  precedmg  one,  your  Lordship  vdll 
have  observed  the  difference.  Those  of 
whom  but  2  in  the  100  proved  bachsHders, 
were  picked  men :  men  picked  out  as  the 
best,  and  pardoned.  Those  of  whom  so 
many  as  5  in  the  100  proved  backsliders, 
were  the  whole  number  of  the  '*  condemned* 
taken  together.    The  time  which  gave  thea« 
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gave  these  5  in  a  100,  was  moreover  nearly  as 
long  again  as  the  time  which  gave  not  quite 
so  moch  as  the  2  in  the  100. 

No.  9.  New  York ;  1802 :  Eddjr,  p.  33 — 
**  Under  the  instruction  of  a  prisoner  sen- 
tenced for  life,  who  was  a  skilful  shoemaker, 
it  was  matter  of  surprise  to  observe  with 
how  much  rapidity  those  who  were  before 
wholly  ignorant  of  the  trade,  learned  to  be- 
come excellent  workmen" 

No.  10-  lb.  p.  52.  — "It  is  with  no  small 
pleasure  that  tiie  inspectors  have  observed, 
that  a  number  of  those  who  have  been  dis- 
charged from  l^e  prison,  confided  to  their 
care,  have  continued  in  habits  of  industry 
and  sobrie^,  and  bid  fair  to  become  good 
members  of  society." 

Observations.  —  From  a  literal  interpreta- 
tion of  this  passage,  an  inference  that  might 
be  drawn  is,  that  though  the  reformed  were 
in  a  certain  number,  the  unreformed  were 
in  a  number  still  greater.  But  from  the 
general  tenor  of  the  publication,  and  in  par- 
ticular from  the  two  next  articles  of  it  as 
here  copied,  it  will  appear  evident  enough, 
that  the  persons  here  alluded  to  as  reformed 
were  such  alone  as  on  that  account  happened 
in  a  particular  manner  to  have  attracted  the 
notice  of  these  their  former  guardians.'* 

No.  11.  lb.  p.  85.  —  In  five  years  ending 
with  1801,  **  of  349  prisoners  who  have  been 
discharged  by  expiration  of  sentence  and  par- 
don, 29  only,  or  l-12th  part,  have  been  con- 
victed of  second  ofiences ;  and  of  these,  16 
were  foreigners.  Of  86  pardoned,  8  have 
been  recommitted  for  second  offences ;  and  of 
these,  5  were  foreigners.'* 

In  the  recent  institution  at  New  York, 
your  Lordship  will  have  observed,  the  account 
of  backsliders  is  not  as  yet  quite  so  fiivourable 
as  in  Philadelphia.  The  difference  may,  it 
should  seem,  &irly  enough  be  ascribed  to  a  va- 
riety of  peculiar  difficulties  which  New  York 
has  had  to  struggle  with.  —  Statement  given 
by  Mr.  Eddy,  too  long  to  be  inserted  here. 

In  respect  of  general  remarks,  circum- 
stances would  naturally  give  a  different  co- 
lour to  the  representations  as  between  Phi- 
ladelphia and  New  York.  The  Philadelphia 
accounts  are,  the  two  latest  of  them,  accounts 
given  by  strangers  to  strangers:  the  New 
Yorky  by  the  leading  manager  to  his  fellow- 
countrymen  and  fellow-townsmen.  In  this 
latter  case,  the  main  object  was  to  give  eco- 
nomical and  other  arithmetical  detuls:  it  is 
a  compte  rendu  by  a  trustee  t(f  his  principals. 
As  to  deportment,  &c  of  the  prisoners,  the 
persons  to  whom  principally  the  writer  was 
addressing  himself  were  fellow -townsmen, 
who  being  on  the  spot,  had  eyes  of  their  own 
to  see  wiUi.  That  upon  the  whole,  the  chief 
author  saw  nothing  to  deter  him  from  ex- 
pressing himself  satisfied  vrith  his  work,  ap- 
pears from  the  concluding  paragraph,  which 
is  as  follows :  — 


No.  12.  lb.  p.  70.  — «*  The  New  York 
state-prison  will  furnish  a  model  for  oUiers^ 
which  the  increase  of  population  and  growth 
of  luxury  may  render  necessary  in  the  distut 
parts  of  this  extenrive  country*.  And  what- 
ever may  be  the  future  condition  of  mankind, 
this  institution  will  reflect  lasting  honour  on 
the  State ;  become  a  durable  monument  of 
the  wisdom,  justice,  and  humanity  of  its  le- 
gislators, more  glorious  than  the  most  rolen- 
did  achievements  of  conquerors  or  kings; 
and  be  remembered,  when  the  magnificent 
structures  of  folly  and  pride,  with  their  foun- 
ders, are  alike  exterminated  and  forgotten. 

Penitentiary  System  continued: — /2e- 
formation  —  Particular  Exemplifications : 
— Heroic  Humanity, 

No.  1.  Philadelphia;  1796:  Tumbull,  p. 
91 — **  At  the  time  of  the  yellow  fever  m 
1793,  great  difficulty  was  found  in  obtaining 
nurses  and  attendants  for  the  nek.  at  Bush 
Hill  hospital.  Recourse  was  had  to  the  pri- 
son. The  request  was  made,  and  the  appa- 
rent danger  stated  to  the  convicts.  As  many 
offered  as  were  wanted.  They  continued 
fiiithful  till  the  dreadful  scene  was  closed— 
none  of  them  making  a  demand  for  their  ser- 
vices till  all  were  discharged. 

No.  2.  lb.  p.  48.— «*  Some  (on  the  same 
occasion)  at  tfie  expiration  of  their  terms  of 
confinement,  voluntarily  offered  themselves 
....  and  conducted  themselves  with  so 
much  fidelity  and  tenderness,  as  to  have  had 
the  repeated  thanks  of  the  managers.** 

No.  3.  lb.  p.  92 Another  instance  of 

the  good  conduct  of  the  prisoners  during  the 
sickness,  happened  among  the  women.  When 
request  was  made  of  them  to  give  up  their 
bedsteads  for  the  use  of  the  side  at  the  hos- 
pital, they  cheerjulhf  offered  even  their  bed- 
ding, &c  When  a  similar  request  was  made 
to  the  debtors,  they  all  refused.'*  Some  dif- 
ference, my  Lord,  between  these  women  and 
the  women  **  fiir  worse  than  the  men,'*  in 
New  South  Wales — some  difference  between 
the  men  who  serve  in  hospitals  at  the  peril 
of  their  lives,  and  those  who  make  bonfires 
of  hospitals,  as  well  as  of  prisons  with  the 
prisoners  in  them: — the  prisoners — their 
comrades — their  peers — men  whom,  instead 
of  burning  them,  they  would  have  been  ready 
to  clasp  to  their  boiwms,  so  it  had  been  to 
join  in  mischief. 

XL  Main  Cause  :  —  Sobriety,  Strictness^ 
—  Universality  and  good  effects  of  it  in  the 
Penitentiary  House, 

No.  1.  Philadelphia;  1795  :  Liancourt,  p. 
19. — **  They  [the  convict  prisoners]  are  ne- 


*  '*  Similar  prisons  are  already  established  in 
New  Jersey  and  Virginia,  and  others  are  pro- 

Ssedtohe  erected  in  Massachusetts  and  Sooth 
irolina.** 
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ver  on  any  account  permitted  the  use  of  fer- 
mented liquors,  not  even  of  small  beer.  The 
prohibition  of  fermented  drink  is  a  standing 
order,  and  vMst  religiously  observed.  The 
liveliness  and  animation  which  such  liquors 
might  induce  in  the  workmen  is  only  an  arti- 
ficial and  momentary  vigour ;  a  cause  of  irri- 
tation, heating  the  blood,  and  destroying  the 
effect  of  that  temperate  regimen  which  is  in- 
tended to  alter  the  habit  and  l^e  constitu- 
tion." 

No.  2.  Philadelphia ;  1796 :  TumbuU,  p. 
26. — **  The  drink  ofthe  criminals  is  molasses 
and  water ;  spirituous  liquors  are  forbidden, 
except  for  medical  purposes  prescribed  by 
the  attending  physician ;  and  the  person  who 
sells,  or  suffers  them  to  be  introduced  on  any 
other  occasion,  subjects  himself  to  a  penalty 
of  five  pounds;  if  an  officer  ofthe  prison,  to 
dismission  fi'om  office.  The  reason  of  this 
rigorous  regulation  arises,  in  the  first  place, 
from  the  probability  ofthe  abuse  which  might 
be  made  of  the  practice,  were  it  once  intro- 
duced: and  in  the  next  place,  from  the  con- 
Tiction  of  the  inspectors,  that  those  liquors 
act  not  so  powerfully  in  strengthening  a  body 
doomed  to  more  than  ordinary  toil  and  labour, 
as  the  effects  of  good  wholesome  water.  That 
whatever  cheerfulness  or  vigour  it  may  pro- 
duce in  a  labourer,  it  is  merely  temporary, 
and  like  all  high  stimulatives,  its  operations 
are  no  sooner  at  an  end,  than  the  system  is 
left  enervated  and  fiitigued." 

No.  3.  New  York;  1802:  Eddy,  p.  49 

*'  Many  of  those  who  came  into  the  prison 
with  constitutions  greatly  impaired  by  exces- 
sive drinking,  debauchery,  and  vicious  habits, 
after  being  sometime  used  to  the  system  of 
temperance,  order,  and  industry  established 
in  the  prison,  have  become  healthy  and  vigor- 
oas.** 

No.  4.  lb.  p.  59 "  It  is  well  known  that 

the  greater  number  of  crimes  originate  in  the 
irregalar  and  vicious  habits  produced  by  intox- 
ication, and  by  the  idle,  low,  and  dissipated 
practices  encouraged  in  taverns  and  tippling- 
houses.  There  are  few  criminals  whose  gradual 
depravation  cannot  be  traced  to  this  source." 

No.  5.  lb.  59,  60 "  By  the  dty  charter, 

the  power  of  granting  licenses  is  vested  in 
the  mayor,  who  is  the  sole  judge  of  the  pro- 
priety of  granting  them,  or  of  their  number. 
Thirty  shillings  are  paid^br  each  license,  four- 
fifths  of  whidi  sum  goes  into  the  dty  trea- 
sury, and  the  residue  to  the  mayor.  While 
a  revenue  is  derived  to  the  corporation  from 
these  licenses,  it  is  not  to  be  expected  that 
there  will  be  much  solicitude  to  lessen  their 
number,  or  to  examine  minutely  into  the 
merits  of  the  applicants  for  them.*' 

Observations.  —  Can  the  degree  of  such 
solidtude  be  expected  to  be  much  greater 
where,  instead  of  now  and  then  an  odd  58. 
to  be  gained  by  putting  about  the  cup  of  in- 


I  toxication,  the  greater  part  or  the  whole  of 
a  man's  income — of  the  income  of  every  man 
who  could  do  anything  towards  stopping  it, 
depends  upon  the  drculation  of  it  ? 

No.  6.  Philadelphia;  1799:  Liancourt,  p. 

22 **  The  new  regimen  has .  .  .  .produced 

a  change  which  is  remarkably  evident,  even  in 
the  physician's  bill,  which  formerly  amounted 
to  two  hundred  or  three  hundred  and  twenty 
dollars  per  quarter,  but  at  present  seldom  rises 
above  forty.  This  enormous  difference  is 
entirely  attributable  to  the  total  change  of 
disdpUne  which  has  taken  place.  During  the 
former  system,  the  irregular  government  of 
the  prison  was  attended  with  filth  and  drunk- 
enness ;  and  Irequent  broils  produced  diseases, 
wounds,  and  bruises  of  every  kind.  Under 
the  new  order,  these  causes  of  evil  have  ceased 
—  the  disorders  are  confined  to  colds,  or 
such  acddents  as  are  common  everywhere. 
Only  two  prisoners  have  deceased  within 
four  years,  and  those  of  the  small  pox.  Ex- 
cept in  cases  of  contagious  maladies,  the 
sick  prisoners  remain  in  their  room :  in  such 
cases,  however,  they  are  removed  to  a  se- 
parate apartment." 

No.  7.  Phihidelphia ;  1796 :  Tumbull,  p.  20. 
— "A  good  proof  of  the  cleanliness  ofthe  place 
you  have,  when  I  mention  from  authority, 
that  out  of  8060  persons  who  were  confined 
in  the  several  apartments  of  the  prinso  (the 
debtors'  jail  induded,)  from  the  2Bth  day  of 
September  1780  to  the  5th  of  the  same  month 
in  1790,  only  twelve  died  of  natural  deaths. 
Since  the  latter  of  these  periods,  the  esta- 
blishment of  the  new  system  of  disdpline 
'has  produced  much  better  arrangements,  as 
well  in  respect  to  the  comfort  and  health  as 
to  the  good  order  and  government  of  the  pri- 
soners. This  has  been  evident  in  several  in- 
stances. The  physician's  bill,  which  formerly 
amounted  to  1280  dollars  a-year,  seldom  ex- 
ceeds at  present  160 ;  and  excepting  in  cases 
of  contagious  diseases,  not  more  than  two 
prisoners  have  died  from  June  1791  to  March 
1795,  a  period  of  nearly  four  years.  During 
the  &11  of  1793,  when  the  yellow  fever  had 
extended  its  fatal  ravages  over  every  part  of 
the  dty  and  suburbs  of  Philadelphia,  we  have 
from  Mr.  Carey,  in  his  account  of  that  cala- 
mity, that  only  six  persons  in  the  prison  were 
taken  sick  and  sent  to  the  hospital,  although 
the  situation  of  jails,  even  under  the  best 
administration,  makes  them  most  frequently 
liable  to  the  generation  of  contagious  and 
other  diseases.  At  this  time,  too,  were  con- 
fined there,  by  order  of  the  French  consul, 
106  French  soldiers  and  sailors,  besides  100 
other  prisoners,  composed  of  convicts,  va- 
grants, and  criminals  conunitted  for  trial.** 

Observations From  the  number  of  the 

prisoners  that  passed  through  the  prison  with- 
in a  given  space  of  time  —  from  the  mere 
number  alone,  as  compared  with  the  number 
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of  deaths  within  that  time,  no  veiy  precise 
induction  can  be  drawn :  another  pomt  to  be 
known  is,  what  was  the  average  duration  of  a 
prisoner's  continuance  there;  if,  for  example, 
about  half-a-year,  viz.  180  days,  this  would 
give  for  the  8000  in  ten  years,  four  hundred 
throughout  the  whole  of  every  year :  upon 
this  number,  12  in  the  ten  years  would  be  1 1 
death  per  annum  upon  the  four  hundred. 

In  this  parallel  between  the  two  systems, 
your  Lordship  may  have  observed,  on  the 
part  of  the  penitentiary  system,  whole  heads 
wanting,  and  those  very  material  ones.  Under 
the  head  of  miscellaneous  crimes  (given  as 
exemplifications  of  depravity,}  a  mere  blank : 
under  the  head  of  incendiarism  in  particular, 
a  complete  one.  The  case  is — that  among 
chronical  punishments  administering  a  coer- 
cive discipline,  it  is  the  peculiar  gloiy  of  the 
penal  colonization  plan,  that  under  it  the  list 
of  crimes  keeps  running  on,  as  if  no  coercion 
at  all  were  administered ;  or,  if  there  be  any 
difference,  in  rather  a  greater  proportion 
under  and  with  the  benefit  of  this  discipline, 
than  without  it.  In  this  point,  I  question 
whether  the  world  ever  saw  anything  under 
the  name  of  puniskntent  bearing  the  least  re- 
semblance to  It.  In  the  very  worst  ordered  gaol, 
the  discipline  has  at  any  rate  been  sufficient 
to  keep  the  prisoners  out  of  the  commission 
of  great  crimes :  even  the  hulks  have  suc- 
ceeded thus  fiir ;  even  the  worst  ordered  of 
those  archetypes  of  our  hulks  that  are  still 
to  be  seen  upon  the  continent —  the  galleys. 
No  forcible  robberies  are  committed — no  bur- 
glaries— no  churches,  no  hospitals  are  burnt- 
even  in  the  galleys. 

XII.  Central  Inspection  Principle  : 

Escapes,  for  toant  of  it,  from  the  American 

Prisons,  as  above. 
In  a  method  governed  by  the  consideration 
of  the  ends  of  penal  justice,  the  topic  of  es- 
capes seems  to  belong  to  the  head  of  /nca- 
sacttohoiiwincapacitation  for  firesh  offences. 
Why  ?  Because  under  any  mode  of  confine- 
ment the  effect  of  which  is  to  prevent  offences 
while  it  lasts,  the  effect  of  an  escape  is  to  break 
the  bridle,  and  leave  delinquency  to  run  on 
again  in  its  old  course.  Unfortunately,  in  the 
penal  colony  of  New  South  Wales,  die  place 
for  the  topic  of  escapes  is  not  quite  so  easy 
to  be  found.  When  a  man  escapes  out  of  it, 
the  scene  indeed  of  his  misdeeds  is  changed ; 
but  the  multitude  of  them,  being  during  the 
continuance  of  the  confinement  at  the  highest 
pitch,  is  not  in  much  danger  of  being  increased 
by  the  cessation  of  it.  Be  this  as  it  may,  the 
confinement  Of  the  prisoner  being  by  the  sup- 
position a  desirable  object,  an  escape  by  whidi 
be  is  liberated  from  that  confinement  must, 
happen  where  it  will — must,  were  it  only  for 
consistency's  sake,  be  ranked  among  undesi' 


rable  ones.  In  the  case  of  any  other  place  of 
legal  confinement — in  the  case  of  an  Americaa 
penitentiary -house  more  particularly — tliis 
character  will  be  seen  to  belong  to  it  without 
dispute. 

Good  as  the  penitentiary  system  has  prored 
itself,  wherever  it  has  been  established — good 
in  every  point  of  view — good  with  reference 
to  its  end — good  in  comparison,  with  reference 
to  every  other  system  of  confinement — I  hare 
never  given  it  as  altogether  perfect :  I  mean, 
in  any  of  its  existing  shapes.  I  have  reserved 
to  myself  the  submitting  to  your  Lordship, 
whedier  from  experience  as  well  as  by  rea- 
son,  the  addition  of  the  principle  of  central 
inspection  may  not  be  regarded  as  oJcuhited 
to  add  to  the  perfections  of  it.  Reforwution, 
economy,  and  prevention  of  escapes — incapa- 
citation thereby  for  firesh  offences  resulting 
from  escapes — m  respect  of  every  one  of  these 
objects,  I  have  ventured  to  state  it  as  emi- 
nently serviceable.  In  respect  of  reformation 
and  economy,  its  presence  having  never  been 
experienced,  the  loss,  if  any,  ftota  the  want 
of  it,  is  a  point  of  which,  as  even  the  existence, 
however  probable,  cannot,  strictly  speaking, 
be  demonstrated,  still  less  can  the  amount  be 
mathematically  ascertained.  In  the  article  Oi 
escapes,  the  amount  of  the  inconvenience  from 
the  want  of  it,  and  thence  of  the  benefit  that 
would  result  from  the  adoption  of  it,  is  rather 
more  open  to  demonstration.  A  postulate^  it 
is  true,  must  even  in  this  case  be  assumed : 
viz.  that  under  the  m  of  a  heeper,  with  ade- 
quate assistance  and  means  of  defence  at  hiy 
elbow,  he  at  the  same  out  of  the  readi  of 
assault,  neither  a  single  unarmed  prisoner, 
nor  any  number  of  unarmed  prisoners,  con- 
fined in  a  room  by  bars  and  bolts,  will  so 
much  as  attempt  to  escape  out  of  it.  This 
being  admitted,  whatever  escapes  have  been 
found  actually  to  have  taken  place  from  a 
prison  unprovided  with  this  security,  may  be 
set  down  as  having  the  want  of  it  for  their 
cause:  and  to  this  same  score  may  be  set  down« 
in  the  account  of  economy,  the  expense  of  all 
such  guards  whose  services,  i^  a  spot  exterior 
to  the  prison,  have  for  a  given  period  been 
kept  appropriated  to  this  purpose.  After  these 
remarks,  whatever  considerations  are  pre- 
sented to  view  by  the  ensuing  extracts  will, 
I  presume,  find  their  application  without  much 
difficulty. 

XIIL  Inspection  the  more  perfect  —  the 
more  perfect  the  Management ;  viz.  in  re- 
spect  of  Reformation,  Incafacttatioh 
as  to  Escapes,  and  Economy. 

No.  1.  Philadelphia;  between  1786  and 
April  1790,  under  the  ambulatory  jail-gang 
^stem,  being  the  first  attempt  at  refoirma- 
tion.  Liancourt ;  1795 :  p.  6. — **  Criminab 
loaded  wil^  irons,  and  scattered  through  the 
streets  and  along  the  roads,  presented  to  the 


Digitized  by 


Google 


Intpection  the  onbf  Security  against  Escape. 


public  the  spectacle  of  vice,  rather  than  of 
shame  and  misery ;  and  the  impossibility  of 
watching  them  properly,  fiidlitated  the  means 
of  excess,  of  drunkenness,  of  pillage,  and  of 
escape,** 

Observations. — Under  this  system,  it  may 
be  inferred  that  escapes  actually  did  take 
place,  with  more  or  less  frequency,  as  under 
such  a  system  might  naturally  be  expected. 

No.  2.   Philadelphia ;  1786  :    TumbuU  ; 

1796,  p.  14 **  Finding  at  length  that  the 

perseverance  of  the  *  Society  for  alleviating 
the  miseries  of  Prisons'  bid  £ur  to  an  ex- 
tinction of  all  hopes  of  their  continuing  in 
the  same  scene  of  confusion,  with  one  con- 
sent they  resolved  on  a  breach  of  prison. 
The  attempt  was  accordingly  made  on  the 
evening  of  the  day  the  new  order  of  things 
had  taken  place.  Fortunately,  few  of  them 
escaped:  [Fifteen,  as  per  Liancourt,  p.  31.] 
The  jailor  was  immediately  discharged ;  and 
since  that  period  [to  August  1796,]  almost 
*  every  project  for  the  same  purpose  has  failed, 
either  from  the  want  of  unanimity  of  the  most 
evil  disposed,  tiie  fears  of  those  less  so,  or 
the  decided  disapprobation  of  the  greatest 
proportion  of  the  prisoners  to  anything  of 
the  kind.'* 

No. 3.  lb.  Philadelphia;  1796:  TumbuU, 

p.  19 **  About  seven  [prisoners]  are  in  a 

shop,  one  of  whom  is  appointed  by  the  jailor, 
whose  duty  it  is  strictly  to  notice  all  offences, 
and  who,  in  default  of  it,  is  punished  accord- 
ing to  the  rules.  For  this,  however,  there  is 
little  or  no  necessity,  as  they  commonly  work 
muter  the  mutual  inspection  of  each  other.* 
The  keepers  conttanthf  parade  among  the  pri- 
somerst  in  the  court-yards  and  passages,  [vie. 
per  Liancourt,  p.  19.  Turnkeys,  four  in  num- 
ber for  the  whole  house.] 

Observations  —  "  Constantly  parade  among 
the  prisoners  ;"  i .  e.  constantly  have  some  of 
the  prisoners  themselves  in  view :  —  **  con- 
stanth  in  the  yards  and  passages  ;**  t.  e.  con- 
stants have  in  view  more  or  less  of  the  ^ace 
occupied  by  the  prisoners :  —  constantly ;  i.  e. 
in  the  day  time?  But  in  the  night  ?  have  they 
them,  all  of  them,  and  all  night  long,  in  view? 
Unquestionably  not;  if  they  had,  die  escapes 
indicated  by  the  word  almost^  in  No.  1 ,  could 
not,  humanly  speaking,  have  taken  place. 

So  fitf  at  least  as  mere  inspection  is  con- 
cerned, the  work  of  the  four  keepers  would, 
in  a  prison  upon  the  central  inspection  prin- 
ciple, have  been  performed,  and  much  more 
effectually  and  clear  of  ahnosts,  by  a  single 
keeper ;  at  the  same  time  that,  on  my  plan, 
the  economy  of  the  concern  would  of  itself 
have  afforded,  as  well  as  demanded,  all  night 
long,  the  aasistance  of  a  number  of  observing 
eyes. 

No.  4.  New  York ;  1802 :  Eddy,  p.  18 


The  nrkonere  under  the  inspection  of  each 
~  A  pretty  dieck  that  would  be  in  New 


other! 
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**  Absolute  reliance  ought  not  to  be  placed  on 
the  strength  of  any  prison,  let  their  .calls  be' 
ever  so  well  constructed.  Nothing  will  pro- 
babhf  prevent  escape  but  the  unremitting  vigi- 
lance of  the  keepers,  and  a  strict  watch  day 
and  night." 

No.  5.  lb.  p.  19.  _  <<  It  wpuld  have  been 
more  secure,  if  all  the  cells  and  the  rooms  in 
the  wings  adjoining  had  communicated  with 
one  and  the  same  passage;  since  the  sasne 
person  who  watched  the  wings  might  at  the 
same  time  have  attended  to  the  celU.  It  was 
probably  owing  to  this  defect  that  the  escapes 
were  made  from  the  ecus,  which  might  have 
been  prevented  by  a  suitable  watch." 

No.  6.  lb.  p.  37.  —  ;*  When  day-light  dis- 
appears, a  small  lamp  is  lighted  in  each  room 
and  in  the  halls ;  and  then  the  assistant  keep- 
ers go  on  watch  in  the  halls  and  corridors, 
whidi  command  a  view  through  grated  doors 
of  each  apartment:  they  walk  to  and  fro 
during  the  night,  dividing  the  watch  between 
them." 

No.  7.  lb.  p.  29 **  In  consequence  of  some 

escapes,  the  legislature,  at  the  last  sessions, 
authorised  the  governor,  or  the  person  ad- 
ministering the  government,  to  raise  a  guard, 
to  be  called  <  The  State  Prison  Guard.' 

"  The  annual  expense  of  this  guard  will  be 
about  7000  dollars  (£1575.)  Though  the 
security  of  the  prison  is  of  the  highest  conse- 
quence, since  the  efficacy  of  mild  punishments 
depends  on  their  certainty ;  yet  it  is  probable 
that  an  increase  of  the  nunU}er  of  keepers 
[i.  e.  within  the  prison]  and  a  more  perfect 
arrangement  of  them,  would  have  been  equally 
effectual  to  that  security,  and  would  create 
not  half  the  additional  expense  of  the  present 
guard." 

Observations A  more  perfect  arrange- 
ment of  the  apartment,  viz.  upon  the  central 
inaction  principle,  would  have  been  much 
more  effectual,  and  saved  the  expense  not 
only  of  the  guard  itself,  but  of  the  proposed 
succedaneum  to  it. 

No.  8.  lb.  p.  54 **  About  twenty-two  of 

the  most  obdurate  criminals  are  kept  confined 
and  at  work  in  the  separate  apartments,  and 
are  not  suffered  to  come  out,  or  to  have  any 
communication  with  other  prisoners,  but  are 
constantly  watched  by  keepers  day  and  night." 

Observations.  — Without  the  benefit  of  the 
central  inspection  principle,  by  which  the 
whole  inhabitancy  would  have  been  watched 
by  a  single  keeper  without  effort,  how  severe 
the  obligation  of  such  vigihmcy,  how  inordi- 
nate the  expense ! 

That  these  precautions  were  neither  un- 
necessary, nor  so  mudi  as  sufficient,  appears 
but  too  plainly  from  the  account  of  escapes, 
as  given  by  the  same  intelligent  and  ze^ous 
administrator,  whose  labours  had,  under  the 
invincible  disadvantage  of  ill-adapted  archi- 
tecture, been  applied  to  the  prevention  of 
them. 
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TABLE, 
Abstracted  from  Eddy's  Account  of  the  Penitentiary-House  in  New  York,  p.  79 ;  showing' 
(as  far  as  is  there  exhibited)  the  Numbers  of  Prisoners  received  into  the  said  Prison^ 
and  discharged  from  thence — by  Death,  Escape,  Pardon,  and  Expiration  of  Sentence — 
in  five  years  ending  1801 :  together  with  the  Number  remaming  in  Prison  at  the  end  of 
the  year  last,  mentioned. 
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From  this  it  appears,  that  in  the  case  of 
that  prison,  the  number  of  the  prisoners  that 
have  escaped  has,  within  the  five  years  in 
question,  been  almost  equal  to  the  number 
who  have  died  in  it;  between  l-3d  and  l-4th 
of  the  number  who  have  been  discharged  out 
of  it  by  pardon ;  between  l-8th  and  l-9th  of 
the  number  discharged  by  expiration  of  their 
sentences;  and  between  1.27th  and  l-28th 
of  the  whole  number  received  into  it. 

If  a  man  may  be  allowed  to  quote  himself, 
a  few  observations  written  on  the  same  sub- 
ject on  another  occasion*  will  not  here  be  al- 
together  out  of  their  place.  "  If  in  a  building 
on  this  plan,  anything  of  disorder  is  supposed, 
it  must  be  because,  though  in  words  the  adop- 
tion of  it  may  have  been  admitted,  the  state 
of  things  that  would  be  the  necessary  result 
of  it  is  not  present  to  the  mind.  The  disor- 
der supposed,  is  supposed  to  be  out  of  sight; 
which  in  fact  it  never  could  be.  From  the 
want  of  this  advantage  proceeds  that  anxiety, 
the  intensity,  and  at  the  same  time  the  inef- 
ficacy  of  wluch  »  apparent  in  every  page  of 
the  rules  and  orders  that  one  sees.  Officers 
frequently  to  go  into  the  wards — frequently 
to  hear  complaints — master  frequently  to  go 
into  every  ward,  and  inspect  tlie  persons  there- 
in, on  a  particular  day  of  the  weeh  especially — 
twice  a^weeh  the  matron  to  inspect  every  pari 
of  the  house — paupers  to  be  kept  clean — of- 
ficers frequently  to  tahe  a  view  of  them  — 
paupers  to  come  down  into  the  dining-hall  to 
be  mustered  and  employed —  doors  to  be  locked 
that  they  may  not  harbour  in  the  wards  in  the 
day  time; — nurse-children  frequently  to  be 
visited —  once  a-month  at  least ;  —  apprentices 

frequently  to  be  visited  by  the  messenger 

This  from  the  regulations  of  one  of  the  first- 
rate  poor-houses.  All  this  an  attempt — and 
that  probably  in  a  great  degree  an  unavailing 
one — to  effect  by  great  exertions,  not  a  hun- 


*  Papers  intituled.  Pauper  Management  Im- 
proved ;  first  printed  in  Youne^t  Annalt.  anno 
1797  and  179a; 


dredth  part  of  what  on  the  central  inspection 
plan  would  take  place  of  itself,  without  a 
man's  stirring  from  his  chair." 

Being  thus  fiu*  engaged  in  self-piracy,  I  will 
e*en  b^  leave  of  your  Lordship  to  go  so 
much  further  as  to  transcribe  a  passage  on 
the  same  subject  from  another  work:  I  mean 
the  book  entitled  Panopticon;  containing  an 
exposition  of  the  central-inspection  principle, 
with  a  view  to  the  variety  of  different  pur- 
poses to  whidi  it  presented  itself  as  applica- 
ble. The  insertion  may  perhaps  be  the  more 
pardonable,  inasmuch  as  though  the  first  of 
the  three  little  volumes,  of  which  the  work 
consists,  was  in  1791  reprinted,  and  perhaps 
sold  in  Ireland,  by  order  of  the  government 
of  that  day,  yet  neither  that  partial  re-impres- 
sion, any  more  than  the  original  impression, 
can  have  ever  found  its  way  here  into  the 
shops.  At  the  same  time,  not  to  obtrude  as 
necessary,  what  may  perhaps  be  deemed  su- 
perfluous, it  stands  dismissed  to  the  bottom 
of  the  page.* 


*  A  collateral  advantage,  and  on  the  score  of 
fhigality  a  very  material  one,  is  that  which 
respects  the  number  of  the  inspectors  reqniaite. 
If  this  plan  required  more  than  another,  tbe  ad- 
ditional number  would  form  an  oliyection  which, 
were  the  difierence  to  a  certain  d^^ree  ooosider. 
abl&  mi^t  rise  so  high  as  to  be  conclusive :  so 
far  from  it,  a  greater  multitude  than  ever  were 
yet  lodged  in  one  house,  might  be  inspected  by 
a  single  person.  For  the  trouble  of  inniectioo  is 
diminished  in  no  less  proportion  than  tne  stricu 
ness  of  inspection  is  increased. 

Another  very  important  advantage,  whatever 
purposes  the  plan  may  be  applied  to,  particularly 
where  it  is  applied  to  the  severest  and  most  co- 
ercive purooses,  is,  that  the  under-keespen  or  in- 
spectors^ the  servants  and  subordinates  of  every 
kind,  will  be  under  the  same  irresistible  contitil 
with  respect  to  the  head  keeper  or  inspector,  as 
the  prisoners  or  other  persons  to  be  governed  are 
with  respect  to  them.  On  the  common  plana, 
what  means,  what  possibility,  has  the  pnaoner 
of  appealing  to  the  humanity  of  the  principal  for 
redress  against  the  neglect  or  oppression  ci  snb- 
ordinatesy  in  that  rigul  sphere,  out  the  few  op-^ 
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What  b  below  being  read  or  not  read,  let 
le  beg  of  your  Lordship  to  consider  whetlier, 


poftunitiei  which,  in  aoowded  prison,  the  most 
consdentloiis  keeper  catt  afibrd^but  the  none 
at  all  which  many  a  keeper  ihinkt  fit  to  g^ve 
them?  How  different  would  their  lot  be  upon 
this  plan! 

In  no  instance  oonld  his  subordinates  either 
perform  or  depart  from  their  duty,  but  he  must 
know  the  time  and  degree  and  manner  of  their 
doingsa  It  presents  an  answer,  and  that  a  satis- 
fsctoiy  one,  to  one  of  the  most  puzzling  of  poli- 
tical questioDS.  Qui$  cuttodlet  iptot  auiodesf 
and  as  the  fulfflUng  of  his  as  well  as  their  duty 
would  be  rendered  so  much  easier  than  it  can 
«Ter  have  been  hitherto,  so  mifht  and  so  should 
anj  departure  from  it  be  punished  with  the  more 
inflrrible  sererity.  It  is  this  drcumstanoe  that 
venders  the  influence  of  this  plan  not  less  bene- 
ficial to  what  is  called  Uberiy^  than  to  necessary 
eoerdon ;  not  less  powerful  as  acontroul  uponsuliL 
ordinate  power,  than  as  a  curb  to  delinquency ; 
aa  a  shiod  to  innocence,  than  as  a  sc(mrge  to 
guHt  Another  advantage,  still  operating  to  the 
same  ends,  is  die  great  load  of  trouble  and  dis- 
gust iHiicn  it  takes  off  the  shoulders  of  those 
orraaional  inspectors  of  a  higher  order,  such  as 
fmdget  and  other  magUtratet^  who,  called  down 
to  Uiis  bksome  task  from  the  superior  ranks  of 
lilie^  cannot  but  fed  a  proportionable  repugnance 
to  the  discharge  of  it  TUnk  how  it  u  with 
them  upon  the  present  plans,  and  how  it  still 
'  be  upon  tlie_best  jplans  that  have  been 


hitherto  devised !  The  cells  or  apartments,  how< 
ever  constructed,  must,  if  there  oe  900  of  them, 
(as  there  were  to  have  been  upon  the  peniten- 
tiary-house pUo)  be  opened  to  the  visitors  one 
by  ODCk  To  do  their  Dusiness  to  any  purpose, 
they  must  approach  near  to,  and  come  almost  in 
contact  witii,  each  inhabitant,  whose  situation 
beiitf  watdied  over  acootding  to  no  other  than 
the  loose  methods  of  inspection  at  present  prac- 
ticable, will  on  that  account  require  the  more 
minute  and  troublesome  investigation  on  the  part 
of  these  occasional  superintendents.  By  this  new 
plan,  the  disgust  is  entirely  removed,  and  the 
tioable  of  gcmig  into  such  a  room  as  the  lodge 
Is  no  more  Uian  the  trouble  of  going  into  any 
otbec 

Were  Newgate  upon  diis  plan,  all  Newgate 
mi^t  be  impected  by  a  quarter  of  an  bourns 
▼ist  to  Mr.  Ackerman. 

Among  the  other  causes  of  that  rductance, 
none  at  present  so  forcible,  none  so  unhappily 
vdl  grounded,  none  which  affords  so  natural  an 
•■case,  nor  so  strong  a  reason  asainst  accepting 
of  any  excuse,  as  the  danger  of  ktfectUm:  a  cir- 
cumstance which  carries  death,  in  one  of  its  most 
tremendous  forms,  from  the  seat  of  guilt  to  the 
aeat  of  instioe,  involving  in  one  common  catas- 
trophe the  violator  and  the  upholder  of  the  laws. 
But  in  a  niot  so  constructed,  and  under  a  course 
of  diadpline  so  faisured,  how  should  infection 
ever  arise?  or  how  should  it  continue  ?  Against 
ovcry  danger  of  this  kind,  what  private  house  of 
the  poor  .one  might  ahnost  say,  or  even  of  the 
most  opulent—can  be  equally  secure  ? 

Nor  Is  the  disagreeableness  of  the  task  of  su- 
pq inleialence diminished  by  thisplan  ina  mudi 
mater  degree  than  the  efficacy  orit  is  increased. 
OnallotlMn,  be  the  superintendent's  visit  ever 
so  unexpected,  and  his  motions  ever  so  quick, 
lime  there  must  always  be  forpreparations,  blind- 
VOL.  IV. 


fi4i 

if  the  too  fiunous  prison  in  Cotdhath  Relde 
had  been  upon  any  such  plan,  those  com- 


inir  the  real  state  of  things.  Out  of  nine  hundred 
ceils,  he  can  visit  but  one  at  a  time;  and,  in  the 
meanwhile,  the  worst  of  the  others  mav  be  ar- 
ranged, and  the  inhabitants  threatened  and  tutored 
how  to  receive  him.  On  this  plan,  no  sooner  is 
the  superintendent  announced,  than  the  whole 
scene  opens  instantaneously  to  nis  view. 

In  mentioning  inspectors  and  superintendents 
who  are  such  by  office,  I  mu«t  not  overlook  that 
system  of  inspection,  which,  however  little  heed- 
ed, will  not  be  the  less  useful  and  efficacious : 
I  mean  the  part  which  individuals  may  be  dis- 
posed to  take  in  the  busineis,  without  intending 
periuqis,  or  even  without  thinking  of,  any  other 
effects  of  their  visits,  than  the  gratification  of 
their  own  particular  curiosity.  What  the  inspec- 
tor's or  keeper's  family  are  with  respect  to  nim^ 
that  and  more  will  these  spontaneous  visitors  be 
to  the  superintendent :  stsistanti.  depudes  in  so 
hx  as  he  is  fidthful,  witnesses  and  judges  should 
he  ever  be  unfidthful  tp  his  trust  Soastheysre 
but  there,  what  the  motives  were  that  drew  them 
thither,  is  perfectly  immaterial :  whether  the  re- 
lieving their  anxieties  by  the  affecting  prospects 
of  their  respective  friends  and  rdadves  thus  de- 
tained in  durance,  or  merely  the  satisfying  that 
general  curiosity,  which  an  establishment  on  va- 
rious accounts  so  interesting  to  human  feelings, 
Duy  naturally  be  expected  to  exdte. 

You  see  I  take  for  granted  as  a  matter  of  course, 
that  under  the  neoessarv  regulations  for  prevent- 
ing interruption  and  cUsturbance,  the  doors  of 
these  establishments  will  be,  as,  without  veiT 
special  reasons  to  the  contrary,  the  doon  of  aU 
public  establishments  ought  to  be,  thrown  wide 
open  to  the  body  of  the  curious  at  large :— the 
great  open  commi^ef  of  the  tribunal  of  tne  world. 
And  woo  ever  objects  to  such  publicity  where  it 
is  practicable,  but  those  whose  motives  for  ob- 
jection, afibrd  the  strongest  reasons  for  it  ? 

Decoinposing  the  pUn,  I  will  now  take  the 
liberty  of^offenng  a  few  separate  considerations, 
applicable  to  the  different  purposes  to  which  it 
appean  capable  of  being  applied. 

A  penitentiary-house  more  particulariy  is  (I 
am  sorry  I  must  correct  myselt,  and  sajr  was  to 
have  been)  wiiat  every  prison  mi^ht,  and  in  some 
degree  at  least  ought  to  be,  designed  at  once  as 
a  place  of  tafe  cuitody  and  a  plsce  of  labour. 
Every  sudi  pUoe  must  necessarily  bcL  whether 
designed  or  not,  an  hoipUals  a  place  wnere  sick- 
ness will  be  found  at  least,  whether  provision  be 
orbe  not  made  for  its  relieC  I  will  consider  this 
plan  in  its  application  to  these  three  distinguish- 
able purposes. 

Affainst  escapetf  and  in  particular  on  the  part 
of  felons  of  every  description,  as  well  before  as 
after  conviction— persons  from  the  despera^eness 
of  whose  situation  attempts  to  escape  are  more 
particulariy  to  be  apprehended,  it  would  afford,  as 
I  dare  say  you  see  already,  a  deeree  of  security, 
which  perhaps  has  been  scarcely  nitherto  reached 
by  conception,  much  less  by  pnu;tice.  Over- 
powering the  guard  requires  an  union  of  hands, 
and  a  concert  among  minds.  But  what  union^ 
or  wiiat  concert,  can  there  be  among  persons,  no 
one  of  whom  will  have  set  eyes  on  any  other 
from  the  first  moment  of  his  entrance  ?  Under- 
mining walls,  forcing  iron  bars,  requires  com- 
monly a  concert,  alwajrs  a  length  of  time  exercpt 
from  interruption.   But  who  would  think  of  be- 
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plaists  vHiidi  faave  given  so  nuicfa  troubb  to 
so  many  Rigbt  Honourable  and  Honourable 
Crentlemen  eould  ever  bave  obtruded  tbem- 
aelves  ?  —  wbether  ihe  ground  for  tbose  com- 
plaints, sucb  as  it  was,  could  ever  bave  bad 
existence? — wbetber  the  time  of  so  many 
public  men,  whose  labour,  so  much  to  their 
regret,  was  ior  so  many  weeks  employed  upon 
this  irksome  service  (men  worthy  of  better 
occupations,)  would  not  have  been  saved, 
and  tiie  peace  of  the  metropolitan  county, 
together  with  the  situation  of  its  veteran  re- 
presentative, have  remained  undisturbed? 

At  different  times  a  sketdi  on  the  oentral- 
tnspectioQ  plan  has  been  shewn  to  jailors : — 
at  no  time  without  producing  an  exclamation : 
Ahf  if  my  jail  were  like  this,  my  task  would 
be  a  safe  and  easy  one  ! 

Different  men,  different  opinions:  where 
is  the  suligect,  my  Lord,  that  will  not  dis- 
pli^  the  d&fierence,  especially  when  motives 
pompt  opinions,  and  situations  convert  them 
mto  laws? 

One  man,  upon  being  told  of  a  prison,  in 
which  every  prisoner  was  without  intermis- 
fion  exposed  to  an  inspecting  eye.^-"  Then 
they'll  all  get  out,"  says  he.  This  was  one 
of  those  men,  whom,  under  the  ancien  re- 
gime,  gentlemen  used  to  sepd  out  to  govern 
kingdoms :  accordingly,  so  long  as  he  reigned, 
he  took  effectual  care  there  should  be  no  such 
Jul  to  get  out  of  in  his  dominions,  spite  of 
everything  that  could  be  said  to  him  by  sub- 
ordinates. 

Another  man,  upon  seebg  the  model  of  a 
prison  round  like  Ranelagh,  with  this  differ- 
ence, that  excepting  iron  bars  and  supports 
as  in  work-shops,  the  circumference  was  all 
glass,  exclaimed  immediately — *'  This  prison 
will  be  too  dark :  the  keepers  in  the  middle 


ginninff  a  work  of  hours  and  dsjr*  without  any 
tolerable  prospect  of  making  so  much  as  the  first 
motjon  towards  it  unobserved  ?  Sudi  attempts 
have  been  seldom  made  without  the  assistance 
of  implements  introduced  by  accomplices  from 
without  But  who  would  expose  themselves  even 
to  the  slightest  punishment,  or  even  to  the  mor- 
tification of  the  aisappointment  without  so  much 
as  a  tolerable  chance  of  escaping  instantaneous 
detection  ?  —  who  would  think  of  bringing  in 
before  the  keeper^s  face  so  much  as  a  small  file, 
or  a  phial  of  aquafortis,  to  a  person  not  prepared 
to  receive  any  such  thins,  nor  in  a  condition  to 
makauseofitf  Upon  all  plans  hitherto  pursued, 
^  thickest  walls  nave  been  found  occasionally 
unavailing :  upon  this  plan,  the  thinnest  would  be 
sufiident ;  a  orcumstanoe  which  must  operate,  in 
a  striking  degree,  towards  a  diminution  of  ihe 
expense. 

In  tWs,  as  in  every  other  application  of  the 
plan,  you  will  find  its  lenient,  not  less  conspi- 
cuous than  its  coercive  tendenqr;  insomuch  that 
if  you  were  to  be  asked,  who  had  most  cause  to 
wish  for  its  adoption^  you  might  find  yourself  at 
some  loss  to  determine  between  the  malefactors 
themselves,  and  those  for  whose  sake  diey  are  con- 
signed to  punishment 
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will  never  be  able  to  see  their  prisoners.**  The 
room  it  was  in,  bang  none  of  the  lightest, 
ocular  demonstration  was  so  fiff  on  htt  side. 
By  I  know  not  by  what  accident,  this  reetn 
missed  being  added  to  the  four  reasons  for 
relinquishment :  though,  sure  enou^,  there 
was  a  time,  my  Lord,  when  they  lay  sU  to- 
gether safe  and  snug  in  the  same  place.  Akst 
my  Lord!  why  were  they  ever  suffered  l# 
get  out  of  it  f  There,  there  indeed,  was  sa 
escape.' 

Behold  here  agun,  my  Lord,  another  go- 
vernor of  kingdoms:  a  task  a  man  seems  to 
be  set  down  to,  when  he  is  fit  fior  nothiqg 
else.  AlasI  my  Lord!  what  a  truisra  was 
the  deathbed  observatioD  of  Chancellor  Oieeit' 
stiem  to  hb  son :  Nescie,  mtfiU,  quampvnd 
sapientid  mundms  regitur  !* 

XV.  Fruit  of  the  Penitentiary  System,  in 
point  of  Example  as  well  as  Beformation. 
Decrease  of  Crimes, 

No.  1.  PhiUdelphia;  1793:  Lowne8,p.98. 
— *•  Our  streets  now  meet  with  no  interrup- 
tion fix>m  those  characters  that  formerly  ren- 
dered it  dangerous  to  walk  out  of  an  evening. 
Our  roads  in  the  vicinity  of  the  dty,  so  cod- 


*  While  correcting  the  press,  an  mckknt  oc» 
curs,  tnm  which  it  should  seem  that  Ametien 
prisons  are  not  the  only  places  of  cenfinement 
from  which,  when  correcting  eyes  are  wandag, 
or  off  their  station,  or  opposed  by  walls,  a  msa 
may  find  means  to  make  his  escape. 

Timet,  December  16,  1802.— 'O.  Murphy,  s 
convict,  who  made  his  escape  from  the  Captivny 
hulk  on  Wednesday  se*nnight,  was  taken  urn 
Fareham,  and  lodged  in  the  Bridewell  st  Ooi^ 
pent  He  made  his  escape  from  that  prison  m 
Wednesday  last,  by  scaDtig  the  walls,  and  got 
clear  off.  This  is  the  fbwrth  time  he  hss  con- 
trived to  get  out  of  confinement  since  be  wss 
sentenced  to  transportation ;  once  tnm  Newgate, 
ftom  the  hulk  at  Woolwich,  from  the  Cspovitj 
at  Portsmouth^  and  fVom  the  gaol  as  above. 

Query  \st.  How  many  times  in  the  same  pe* 
riod  would  this  ingenious  person  have  effected 
his  escape  from  a  prison  on  the  panopticon  pUn, 
out  of  an  apartment  exposed  night  and  day  to 
the  view  of  several  pairs  of  eyes,  themselveiiin- 
seen  by  him,  and  commanding  the  whole  circle 
without  so  much  as  a  change  oif  place  ? 

i^uery  2d,  What  obstacle,  if  any,  did  noWe 
lords  expect  would  be  opposed  to  any  sach  iage* 
nuity  in  diese  four  places  of  confinement  toge- 
ther with  the  rest  of^them,  350  or  so,  tfaroughoat 
England,  by  the  gentleman  who,  confinhig  bis 
inspection  to  the  hulks,  takes  four  peeps  at  dion 
in  a  year,  at  £87  a  peep  ? 

Query  3dL  Was  it  lest  neble  eyes  should  be 
suspected  of  being  constantly  asleep,  thatrab- 
ordmate  esres  were  commissi^ied  to  be  penodn 
cally  awake  ?  . 

Query  Aih,  When,  for  the  single  P««T»«5 
this  nominal  inspection,  Parliament  wss  csfled 
upon  for  a  fVesh  act  {42  Geo.  IIL  c  28,  24» 
March  1802,]  might  it  not  have  been  as  wdl, 
if  some  show  of  obedience  had  been  paid  to  we 
two  already  existing  acts,  of  which,  if  obeyed, 
real  inspection  woum  have  been  the  fruit  ? 
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•tantly  infested  with  robbers,  are  seldom  dis- 
tarbed  by  those  dangerous  characters.  The 
few  instances  that  have  occurred  of  the  latter, 
last  fill!  were  soon  stopped.  The  perpetra- 
tors proved  to  be  strangers  quartered  near 
the  city,  on  their  way  to  the  westward. 

**  Our  houses^  stores,  and  vessels,  so  perpe- 
tually disturbed  and  robbed,  no  longer  expe- 
rience those  alarming  evils.  We  lie  down  in 
peace — we  sleep  in  secwrity, 

*'  There  have  been  but  two  instances  of 
Uurglanes  in  this  city  and  county  for  near  two 
years.  Pickpockets,  formerly  such  pests  to 
society,  are  now  unknown.  Not  one  instance 
has  occurred  of  a  person  being  convicted  of 
this  offence  for  two  years  past.  The  number 
of  persons  convicted  at  the  several  courts 
has  constantly  decreased.  Thirty  and  up- 
wards at  a  session  have  frequently  been 
added  to  the  criminal  list :  at  this  time,  when 
both  city  and  county  courts  are  but  a  few 
days  distant,  there  are  but  five  for  trial  t 
Such  have  been  our  measures — such  is  the 
state  (^things — and  such  the  effect.  If  any 
one  can  assi^  other  causes  for  them  than 
are  here  aiUheced,  they  must  have  other  op- 
portunities, other  means  of  information  than 
I  am  acquainted  with." 

No.  a.  Philadelphia;  1796:  Tumbull,  p. 
91. — **  It  appears  that  since  the  late  im- 
provements in  the  penal  code,  offences  have 
dnninished  in  a  proportion  of  about  one  half; 
and  when  we  recollect  that  the  first  table 
contains  the  offences  of  the  dty  and  county 
of  Phibdelphia  only,  we  may  pronounce  that 
they  have  decreased  throughout  the  whole 
state  nearly  two  thirds.  The  two  periods  are 
equal,  and  the  latter  commences  from  1791, 
from  the  new  discipline  not  having  taken 
place  previous  to  that  time.  The  most  ma^ 
terial  point  gained  with  respect  to  offences, 
tf  the  dtwunution  of  the  most  heinous  ones, 
whidi  are  still  in  a  greater  proportion.  They 
ftaod  in  the  table  as  follows : — 

Under  the  Old  Under  the  New 
ftratein-lnthe  System-inthe 
City  &  County,  whole  Btate. 

Burglary,  ...  77  ...  16 
Robbery,  ...  39  ...  5 
Murder,  ...  9  .  .  .  0 
Arson,  ....  0  ...  1 
Rape,  ....  0  .  .  .  I 
Bigamy, ....     1     ...    1 


Total, 


126 


24 


Observations,  —  This  is  a  success  indeed  I 
a  success  reported  at  first  after  a  trial  of 
about  two  years:  confirmed  afterwards,  as 
per  last  accounts,  bv  a  further  experience  of 
between  three  and  four  years.  According  to 
the  figures,  the  first-rate  crimes  reduced  to 
less  than  n fifth  of  their  former  number:  but 
even  this  degree  of  sucoeis^  prodigions  as  it 
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is,  fiUls  short  of  the  proportion  really  ob- 
tained. The  larger  number  (the  126)  during 
the  prior  period  is  for  the  capital — Philadel- 
phia— city  and  county  alone: — the  smaller 
number  (the  24)  dunng  the  subsequent  pe- 
riod— the  period  of  improvement — is  for  lUl 
Pennsylvania — for  the  whole  state.  But  in 
the  jail  of  this  same  state,  in  December 
1792,*  at  a  time  when,  for  the  whole  state, 
the  number  of  convicts  of  all  sorts  was  37, 
out  of  these  37,  the  number  for  the  city  and 
county  taken  together  was  but  24 ;  that  is, 
was  not  quite  so  much  as  two  thirds  of  the 
number  for  the  whole  state.  Assuming,  for 
supposition's  sake,  that  at  the  point  of  time  in 
question  (August  25,  1796,)  the  proportion 
was  still  the  same,  it  would  follow,  that  at 
this  latter  point  of  time,  out  of  the  24  for 
the  whole  state,  no  more  than  16  were  for 
the  dty  and  county: — ^in  this  latter  period  of 
five  years,  no  more  than  16  fi'om  the  same 
portion  of  territory,  which  in  the  earlier  pe- 
riod of  the  same  length,  had  furnished  con- 
victs of  the  same  description,  to  the  number 
of  126.  If  instead  of  the  126,  the  number 
had  been  128,  the  proportion  of  convicts  for 
the  latter  period  would  have  been  no  more 
than  one-eighth  of  the  number  for  the  for- 
mer—  instead  of  four  fifths,  the  decrease 
would  have  amounted  to  seven  ei^ths. 

Permit  me  on  this  occasion  to  add,  my 
Lord,  that  the  difference  thus  produced  — 
the  distinction  thus  noted  —  between  the 
number  of  first-rate  crimes  and  the  number 
of  crimes  of  a  less  mischievous  complexion, 
is  matter  of  particular  satisfaction  to  me.  It 
gives  the  permit  of  experience  to  some  gpecu- 
lative  and  therefore  contraband  ideas,  con- 
signed long  ago  to  some  of  the  useless  papers 
I  have  already  hinted  at.  After  the  dimi- 
nishing the  number  of  crimes  of  all  sorts  and 
sizes  taken  together,  another  distinguishable 
though  concomitant  object  should  be  (so  it 
appeared  to  me,)  by  a  system  of  due  propor- 
tions  as  between  punishments  and  offences, 
to  shove  down,  as  it  were,  the  number  of  the 
higher  crimes,  to  convert  the  higher  ones  as 
fiu*  as  can  be  done  into  inferior  ones — which 
inferior  ones  will  then  be  found  such  to  the 
mischief  of  which  it  is  in  the  power  of  money 


*  34  December  1792.  Bradford  and  Lownes, 
P.10&— .Report  of  Inspectors  of  the  Prison.  By 
the  same  rqwrt,  under  the  influence  of  the  for* 
mer  system,  no  more  than  about  one  year  and  a 
half  before,  viz.  3d  of  May  1791,  the  number 
was  as  high  as  143. 

In  1791,  accx>rding  to  the  census  iot  the  United 
States,  the  population  of  the  dty  and  county  was 
about  one  eighth  of  that  of  the  whole  state  (as 
54, 391  to  434L  373 :)  the  number  of  the  criminals 
in  the  rest  of^  the  state  bdng  but  13,  when  that 
of  the  dty  and  county  was  24,  this  gives  the 
degree  of  criminality,. in  the  country  situation 
no  more  than  about  one  sixth  of  ditto  in  the 
/owsdittoi 
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to  apply  a  cure.     This  done,  the  mischief 
might,  with  the  help  of  a  few  obvious  and  ne- 
cessary precautions,  be  brought  within  the 
healing  influence  of  the  principle  of  inntrance : 
the  principle  applied  with  so  much  success 
to  t^e  tedndng  the  quantum  of  suffering 
from  various  other  causes.     Under  the  head 
of  Compensation,  I  have  already  troubled  your 
Lordslup  with  a  reference  to  the  humble  en- 
deavours I  had  used  to  throw  my  mite  into 
this  treasury.    What  I  do  not  pretend  to  say 
is — that  against  mischief  from  criminality, 
any  more  than  against  mischief  from  fire  or 
water,  the  door  could  be  altogether  shut  by 
this  means  or  any  other :  but  what  I  fear  not 
to  say  is — that  by  this  means  the  mischief 
from  criminality — from  such  crimes  as  are 
committed  (not  to  speak  of  defalcations  that 
might  be  made  from  the  mass  of  mischief, 
by  defiadcations  from  the  absolute  number  of 
crimes,)  might  be  made  to  undergo  a  degree 
of  reduction,  beyond  anything  which  in  this 
country  at  least  has  ever  yet  been  looked  up 
to  as  within  the  reach  of  hope.     The  great 
point  is,  to  dear  the  country  of  those  crimes, 
each  instance  of  which  is  sufficient  to  awaken 
and  keep  alive,  in  every  breast  within  a  cer- 
tain circle,  the  fear  of  boundless  injury  to 
person  or  property,  as  well  as  of  destruction 
to  life  itself — in  comparison  of  this  wide- 
spreading — this  almost  universally  extending 
mischief — this  fear  of  boundless  injury — the 
sum  of  the  mischiefs  resulting  in  each  in- 
stance from  losses  and  other  injuries  actually 
sustained  by  particular  individuals  would  be 
found  relatively  inconsiderable.     From  the 
number  of  these  superlatively  terrific  crimes, 
seven  eighths  or  thereabouts  appear,  in  the 
instance  in  question,  to  have  actuallv  been 
strudk  off  in  actual  experience.    In  Mis,  or 
any  other  country,  my  Lord,  would  not  the 
same  advantage  have  been  worth  purchasing 
at  the  same  price  ? 

In  speaking  of  the  price,  it  would  be  in- 
correct, I  doubt,  to  state  it  as  consisting  of 
such  exertions,  merely  as  would  be  requisite 
for  the  establishment  of  a  penitentiary-house. 
Another  cause  which  appears  to  have  contri- 
buted, and  perhaps  in  at  least  an  equal  degree, 
to  tiie  procUiction  of  the  effect,  is — ^the  abo- 
lition, next  to  a  total  one,  of  the  punishment 
of  death.  If  this  be  so,  then  to  the  account 
of  exertions  must  be  added  the  effort  (no 
slight  one)  necessary  for  giving  up  the  fe- 
Tourite  punishment ;  the  punishment  so  dear 
to  vengeance,  hard-heartedness,  prejudice, 
and  indolence.  On  this  subject.,  let  tiie  fol- 
lowing feet  speak  in  the  first  ^lace :  — 

No.  1.  Philadelphia;  1786:  Liancourt; 
1796,  p.  88.  —  *«  In  the  year  1786,  after  the 
law  had  been  passed  which  abolished  the  pu- 
nishment of  death  and  established  the  new 
system,  two  prisoners  arrested  for  crimes 
(which  according  to  the  ancient  jurispru- 


dence were  punishable  by  death,  and  by  tlitf 
new  one  only  by  imprisonment,)  preferred  to 
be  judged  according  to  the  ancient  law,  rmtlKr 
thim  be  subjected  to  so  long^  and  rigoroiis  • 
detention;  and  particularly  to  that  woUtary 
coi^inement  which  they  started  from  witA 
horror,  though  they  bad  never  experienced 
its  bitterness.  They  were  confirmed  in  thia 
choice  hy  the  hope  of  a  free  pardon  ;  an  evcat 
which  would  have  restored  them  to  imae- 
diate  freedom.  One  of  them  was  not  de- 
ceived in  his  expectations;  the  other  suffered 
death.'* 

Observations,  —  From  this  instance,  mj 
Lord,  may  it  not  be  inferred,  and  may  not 
an  instance  thus  happily  apposite  be  pro- 
nounced sufficient  of  itself  to  support  the 
inference  — that  it  is  not  merely  in  the  waj 
of  reformation,  but  by  its  subserviency  to  the 
still  superior  end,  example,  that  penitentiary 
punishment,  when  well  conducted,  operates 
with  so  palpable  an  effect  in  diminutioB  of 
the  multitude  of  crimes?  This  same  instance, 
is  it  not  moreover  sufficient  to  support  the 
further  inference  that  death,  ¥rhidi  reforms 
only  by  annihilation,  which  tncapadtates  for 
crimes  only  by  incapacitating  m  everything 
—  that  death,  of  which  tiieonly  reoommea* 
dation  is  its  supposed  superior  efficiency  in 
the  way  of  example,  yields  even  in  this  point 
to  that  which  is  so  much  superior  to  it  in 
every  other  ?  Turning  again  to  pemtentiary 
punishment,  and  comparing  the  exemplifies 
tion  here  given  of  the  terror  inspired  by  it, 
while  as  yet  unexperienced,  with  the  pre- 
ceding accounts  of  the  deportment  and  ap- 
parent state  of  mind  of  the  patients  under  aid 
during  the  infliction  of  it,  is  it  not,  in  botk 
points  of  view,  everything  that,  for  the  sake 
of  aU  parties,  one  would  wish  to  find  it  ?  — 
does  it  not,  as  fiff  aS  is  oompatilde  with  the 
melancholy  complexion  of  the  case,  exhibit 
that  combmation  so  desirable  in  every  care 
the  utile  cum  duke  f  In  prospect  terrible,  tm, 
experience  tolerable  ? 

Observe,  my  Lord,  how  the  separate  ex- 
periences on  both  sides  are  confirmed  and 
crowned  by  this  comparative  experience.  Of 
the  ^ciency  of  penitentiary  punishment,  the 
separate  exemplifications  have  just  been  pre- 
senting themselves  to.  your  Lordship's  view. 
Of  the  inefficiency  of  capital  punishments, 
observation^  upon  observations  occur  in  the 
annals  of  the  penal  colony  as  recorded  by  its 
chief  magistrate.  At  the  time  of  executicai,* 
at  the  time  of  dissection,!  on  a  variety  of 
other  occasions,  such  as  on  ^  minds  moght 
have  been  expected  to  be,  and  on  other 
minds  would  have  been  impresdve.  The  in- 
sensibility of  the  survivors  to  the  fete  of  their 
comrades  and  associates  is  matter  of  surprise 
no  less  than  concern  to  the  historian  wiM» 
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intnessed  it.  Confronted  together,  these 
contrasted  masses  of  experience,  consistent 
though  unconnected,  would  of  themselves 
afford  a  proof  of  no  light  weight  in  the  scale 
of  prudential  conjecture ; — would  afford  that 
Bort  and  degree  of  proof,  which  of  itself  might 
appear  of  raffldent  strength  to  support  a  cor- 
respondent practical  inference,  with  its  cor- 
respondent  measure.  But  what  an  accession 
of  force  is  added  to  these  separate  experi- 
ments, when  thus  supported  by  a  corrobora- 
tive of  so  rare  a  complexion,  as  that  which 
is  afforded  (to  use  the  language  of  Lord 
Bacon)  by  this  eonjmnct  expmment  I  —  the 
experiment,  I  mean,  in  which  the  two  punish- 
ments  being  put  in  the  opposite  scales  of  the 
same  balance,  and  in  the  same  minds,  the 
punishment  of  death  is  found  light  —  the 
more  temperate  and  regulated  mode  of  pu- 
nishment outweighing  it. 

XV.  New  South  Wales  —  Economt  — 
Prospects^  as  per  last  accounts. 

The  subject  of  reformation  being  thus  far 
considered,  economy  presents  the  only  re- 
maining topic  on  which  any  very  material 
lights  can  be  thrown  by  the  ulterior  accounts. 
On  Uiis  subject,  the  evidence  might  be  sup- 
posed to  have  been  favourable,  or  at  least  less 
unfovourable  than  before,  if  so  conspicuous 
a  topic  were  passed  over  altogether  without 
notice.  At  tiie  outset  my  intention  was,  to 
have  exhibited  the  passages  as  before  m  ter- 
mums.  Frightened,  however,  at  the  mass  of 
paper  already  fiUed,  I  give  up  the  greater 
part  of  the  attempt  I  had  projected  on  this 
ground,  upon  your  Lordship's  patience,  con- 
fimitf  myself,  for  the  present  at  least,  to  a 
briefindication  of  the  topics,  with  references 
instead  of  quotations. 

Respecting  expense f  past  or  future — I  mean 
expense  to  government,  the  ulterior  accounts 
afford  not  to  my  view  any  indications  wortJi 
referring  exclusively  to  that  head.  Two  other 
co-ordinate  heads  comprise  everything  that 
presents  itself  as  worth  mentioning :  —  per- 
petoal  probability  of  sudden  destruction  — 
hopelessness  of  a  nan-convict  population  — 
the  existence  of  one,  a  circumstance  that 
seems  all  along  assumed  as  a  condition  sine 
qua  non  to  the  ultimate  success  (whatever 
nay  be  understood  by  success)  of  the  14 
jrears'  experiment ; — assumed  by  the  concur- 
ring opinions  of  the  late  governor,*  and  the 
late  €iie(  magistrate,t  gentlemen  whose  opi- 
nions on  this  as  on  every  other  head  cannot 
but  be  as  weighty  in  the  scale  of  opinion  as 
any  observations  of  mine,  were  I  to  take  upon 
me  to  present  them  in  that  character,  would 
be  Hght.  As  to  success,  what  sort  of  result 
is  to  be  understood  by  that  expression  is  a 


*  Letter  I,  p.  180. 

t  L  Collins  p.  986;  II.  40, 100,  210. 


question,  for  the  answer  to  which  I  must  beg 
leave  to  refer  your  Lordship  to  the  gentle- 
men themselves,  by  whom  the  word,  or  what 
amounts  to  it,  has  been  employed.  What  I 
myself  should  mean  by  it,  has,  I  hope,  for 
some  time  been  tolerably  dear — accomplish- 
ment of  the  several  already  enumerated  ends 
of  penal  justice.  Be  this  as  it  may,  in  the 
notice  given  by  this  previous  announcement, 
I  daim  some  merit,  my  liord ;  because,  if 
the  resmlts  in  question  be  not  worth  regardhig, 
the  proof  is  still  less  so :  the  paper,  if  thus 
far  read,  is  thrown  by,  and  so  much  of  your 
Lordship's  time  is  saved. 

Three  main  causes  of  fimiine,  and  destruc- 
tion by  famine  perpetually  impending  over 
the  ever-so-much  **  im{n'oved*'  colony:  each 
of  them  ademute  to  the  effect,  according 
to  the  time.  Fire — drought  —  inmndation  — 
for  so  the  case  seems  to  be — there  is  always 
either  too  little  water  or  too  much.  Fire,  by 
the  malice  or  phrenzy  of  the  colonists  them- 
selves, converted  alike  by  good  or  bad  go- 
vernment into  intestine  enemies.*  Fire,  again, 
by  hostility  of  external  enemies,  the  native 
savages,  ever  ready,  ever  able,  to  return  evil 
for  evil,  and  for  good  likewise :  f  fire,  even 
spontaneous,  or  in  the  language  of  law  and 
religion,  hy  the  visitation  of  God.X  From 
all  ^ese  sources  together,  danger  of  fire  con- 
tinually brooding  over  the  whole  colony,  and 
covering  every  acre  of  ground  contained  in 
it.  Of  inundation,  the  danger  not  quite  so 
.universal,  being  confined  to  the  setUements 
on  George's  River  and  the  Hawkesbury,|  the 
only  spots  tiiat  present  any  hope  of  agricul- 
tural advantage.§  On  the  other  hand,  what 
it  wants  in  universality  made  up  in  point 
of  certainty,  grounded  on  the  topographical 
features  of  the  country,  and  by  the  very  latest 
accounts  (dated  August  1801,)  realized  to 
such  a  degree,  that  «*  many  of  the  settlers  who 
had  farms  on  the  banhs  had  in  despair  totaUy 
abandoned  them."^ 

To  these,  more  awful  scourges  might  be 
added,  insect  vermin,  grubs**  and  caterpil- 
lars ;tt  plagues  as  destructive  and  as  frequent 
as  inundation :  more  and  more  includible  than 
fire.  These  minor  plagues  indeed  (it  will  oc- 
cur) have  their  equivalent  in  other  countries. 
True  —  but  then  such  otiier  countries  have 
unplagued  neighbours  to  draw  upon  for  re- 
lief. 

As  there  are  years  in  which  the  crop  does 
not  amount  to  above  a  third  of  what  it  does 
in  others ;((  hence,  to  guard  against  dearth, 
if  dearth  could  be  guarded  against,  would 
require  amply  stocked  magazines:  —  recep- 

•  IL  Collins,  17,  69,  72,  129, 132, 197, 277. 
Supra,  pp.  221-2. 

t  IL  Collins,  16, 31,  S2, 39, 40,  d6, 68, 204, 209. 
f  lb.  126, 139, 199, 334.      Ji  lb.  199,  289,  334. 
§  lb.  467,  Let  L  p.  17a     f  H.  Collins,  334. 
••  lb.  203.  ft  lb.  272.  «  lb.  136. 
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tedes  in  which,  over  and  above  the  ordinary 
provision  for  an  ordinary  year,  more  than 
iwo-thirds  of  a  year's  crop  should  be  kept 
constantly  in  store.*    The  quantity  of  land 


*  In  my  uninformed  situation,  I  should  have 
found  it  a  matter  of  extreme  difficulty  to  make 
any  thing  like  a  tolerably  correct  calculation  of 
the  proportional  quanti^  of  provisions  requisite 
to  be  kept  in  store.  From  this  difficulty  the 
passages  m  the  first  part  of  Captain.  Collins'  his. 
tory  relieve  me  in  some  measure,  by  fixinff  the 
Quantity  at  a  two  years'  stocL  In  November l789| 
this  in  fact  was  the  proportion  landed  i*  ana 
as  to  opinion  in  February  1790,  after  near  two 
years'  experience,  the  same  quantity  '*  at  the 
hast'*  was  what  '*  the  governor,  in  all  his  dis- 
patches, had  unifonnly  declared  the  strong  ne- 
cessity of  having  in  store  for  some  time  to 
come."!*  The  date  of  this  opinion  (it  may  be 
observed)  was  a  time  at  which  the  proportioo 
fumishea  by  the  colony  itself  was  as  yet  but  very 
inconsiderable :  whereas,  by  the  last  accounts, 
the  quantity  ftimished  by  the  colon;^  within  the 
year  appears  to  have  been  nearly,  if  not  com. 
T^etely,'sufficient  for  the  consumpuon  of  the  jrear. 
To  state  the  question  with  perfect  precisian  would 
require  more  discussion  than  it  were  worth ;  but 
at  any  rate  it  does  not  appear  that  the  demand 
for  a  tecurity'fund  of  this  sort  is  varied  in  any 
determinable  proportion  by  the  diffbrence  re- 
specting  the  source  looked  to  for  the  supply.  At 
toe  time  of  that  calculation,  the  danger  to  be 
provided  against  was  the  danger  o^non-^urivaU : 
at  present,  if  the  internal  resources  of  the  settle- 
ment are  to  be  trusted  to,  and  no  more  provisions 
are  to  be  sent  thither  from  without,  the  danger 
to  be  provided  against  is  the  internal  danger — 
the  danger  composed  of  non-production  on  the 
one  hand,  and  dettructUm  on  the  other.  The 
two  years*  proviaiona  spoken  of  as  received  in 
the  colony  almost  two  years  after  the  arrival  of 
the  first  and  principal  expedition,  was,  it  should 
be  observed,  so  much  over  and  above  whatever 
stock  was  at  that  dme  expected  here  at  home 
to  have  been  raised  within  the  colony.  The 
breeding  part  of  the  live  stock,  it  may  on  the 
other  hand  be  observed,  is  a  resource  capable 
of  being  added  to  the  part  destined  for  con- 
sumption, together  with  the  vegeUble  stock  in 
store.  True :  but  the  live  stock  itself  depends  up. 
on  the  vegetable  stock — a  bad  crop  may  reduce, 
and  in  the  same  proportion.-the  men  themselves, 
and  the  cattle  that  should  feed  them. 

The  natural  course  of  thinn  teems  to  be— 
that  to  save  the  expense,  which  is  the  certain  eril, 
and  that  which  comes  most  home  to  gentkmen 
here  at  home — the  supply  should  ftomoencefoff. 
ward  be  kept  constantly  deficient  .—the  calamity, 
till  it  happens  again,  being  as  usual  regarded 
as  impossible.  Of  the  two  rival  results  _on  the 
one  hand  sufficiency,  and  thence  expenae  en  the 
other  hand  deficiency,  and  thence  tarainc-thst 
the  fiunine  should  happen  now  and  then  to  thin 
the  ranks  andlighten  the  budget,  as  before,  seems 
at  any  rate  the  most  convenient  result,  and  so  far 
the  most  probable.  Imak  of  a.  moderate  taxmne, 
of  the  customary  established  scantling ;  for  if^  in. 
stead  of  a  fourth  or  so,  the  whole  population  were 
to  be  carried  off*  by  this  or  any  other  cause  at 
once,  this  would  be  a  sort  of  innovation :  it  might 


I.  Collins,  83. 


^  Ibid.  97. 


cultivated  on  government  aeconat  not  betn^ 
yet  so  much  as  a  tenth  part  of  the  whole 
quantity  m  cnHure,t  it  follows,  that  to  make 
any  toleraUe  provision  against  ftmine,  two- 
thirda  of  a  crop,  phis  ths  niae-tenths  of  a 
crop,  must  be  bought  on  govenunent  Mooait 
of  the  settlers,  and  a  constant  overplus  to 
that  same  amount  be  kept  op  by  the  aane 
Here,  then,  comes  a  coastaatly  rmi 
ity  for  a  prodigious  quantity  eppartmtljf 
superfluous.  If  the  demands  of  this  neceanty 
are  yielded  to,  then  comes  a  proportionally 
heai7  expense,  and  in  the  natural  conrae  of 
thinp,  suspicions  at  home  ia  conaequeaee, 
reprimands  in  consequence  of  these  sospi- 
dons : — if  in  consequence  of  these  satspicioiw 
and  reprimands,  or  otherwise,  the  demands  of 
the  necessity  are  not  yielded  to,  then,  oo  the 
other  hand,  comes /niitiie.* — nor  tiiat  akne, 
but  along  with  it  the  insufficient  exertions  m 
the  way  of  expense  made  as  heretofore  in 
fightingagainstthe  fiunine.  Beaujen  in  all  this 
(your  Lordship  may  perhaps  observe)  for  op- 
position :  if  opposition  were  to  find  a  ^anoe 
to  bestow  upon  such  trifles,  and  if  half  a  down 

possibly  make  a  sensation;  and  it  seems  not  im- 
probable, that  the  b^nnin^  the  business  a^ain 
de  novOL-an  operation  requirmg  thought— might 
find  somebody  to  ohject  to  it 

It  appears,  already,  that  an  ^vpreheoded  sear. 
city,  such  as  that  which  struck  off  ^'  a  third  of 
the  ration"  in  January  1800,  had  not  been  un. 
derstood  to  warrant  the  governor  in  forbearing 
to  lessen  the  encouragement,  the  influende  or 
which  was  all  he  had  to  trust  to  for  any  ineraasa 
in  the  supply.  It  was  but  the  month  befers  that 
*<  they  were  told  [the  settlers  ui  a  body]  i^frc- 
pare  far  the  reduction  that  would  ceriinnly  take 
place  in  the  next  season,*"*^.  At  this  time  there  was 
not  *'  more  than  *  six  months"  provisions  in  the 
store  at  fiiU  allowance,"  for  in  the  next  month 
(January  1800,)  when  the  reduction  of  the  nukm 
took  place,  there  was  ^^not  more  than  jfcv  ;*^  and 
it  was  at  toe  very  moment  of  this  declaiatioa  of 
scarcity,  that  an  actual  defalcation  to  theamonnt 
of  6  per  cent — an  unpredicted,  previous  to  the 
predicted  one — was  made  ftom  the  price.  Eco. 
nomy  appears  to  have  been  at  this  time  the  order 
of  the  day,  and  the  order  must,  humanly  speak* 
ing,  have  come  from  gentlemen  here  at  hoaM^ 
Men  neither  embrace  starvatioQ  nor  any  a|i. 
proach  to  it,  unless  forced.  Is  it  natniaL  wal 
when  tine  governor  was  not  contented  with  leas 
than  a  two  years'  stock,  another  governor  should 
be  so  well  contented  with  a  five  months'  stock,  as 
to  take  precisely  that  time  for  reducing  the  only 
enceoiManent  men  had  for  raising  mora  ? 

Suppknmt  to  Sm^t  Directions  to  ServamU, 
—Kiug^s  Upper  Servants^-^U  you  want  to  show 
what  credit  you  have  with  your  master,  and 
how  little  you  care  for  nlnsayers,  take  asbad  a 
measure  as  you  can  find ;  baa  by  repugnance  to 
its  pretended  ol]^ect,  and  doubly  bad  on  aecouat 
of  the  expense.  Then,  to  show  your  eeaeooBy, 
instead  or  giving  the  measure  ap,aiarve  it,  w«h 
the  people  oonc^ned  in  it;  which  saves  so  much 
expense.  f  L  ColHns,  p.  334. 

<  IL  Collins  274>  278.  '  lb.  28X 
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IlKNisuid  ^onvictt  in  New  South  Wale*  were 
WOTtk  half  the  pdae  tin*  have  been  teen  to  be 
t^ben  about  half  a  doien  seditionists^  or  mp- 
yo&t^9tia!ABt^2^m  Coldbatk  FUlds,  Istke 
neeemrj  proTiuon  made?  Outcry  against  the 
corjMKse; — is  it  withholden?  then  in  God's 
•wn  good  tine  cones  the  famine^  wbidi,  if 
H  were  the  ftshion  to  look  to  any  such  dis- 
tance, wovld  be  a  still  better  thing  than  the 
expense. 

So  again,  about  the  chandler's  dkep  already 
spoken  of.*  Is  the  shop  sent  out  thither  and 
opeaed  ?  —  then  again  comes  the  expense  in 
that  shape.  Are  &  governor's  promises  on 
that  head  kepi  by  gentlemen  here,  aa  in  my 
instance  they  have  been  keeping  their  own  en- 
gagements for  these  nine  years  ? — then  comes 
the  impOTcrishneBts  of  the  settlers — the  alp 
veady  established  reason  for  keeping  ap  that 
eautuiity  of  price  f  by  which  the  expense  is 
let  in,  aad  the  pabBc  money  let  out  at  another 
creviee. 

It  would  be  something,  if  at  any  expense 
the  securi^  eould  after  all  be  porchaeed ; 
bat  as  the  secority  increases  on  one  hand,  so 
does  the  danger  on  the  other.  These  maga- 
sinesy  are  they  scattered  orer  the  iaoe  ef  the 
eoontry  ?  —  so  many  stations,  so  many  points 
to  guard  against  depredation.  Are  they  kept 
tefether  in  oae  mass? — ^the  more  comprehen- 
siye,  then,  the  destruction  they  are  exposed 
to  aaffer  from  the  devouring  flames.  Each 
Caligula  (ia  a  state  of  tlungs  capable  of 
giving  birtn  to  many  Galigulas)  beholds  his 
wish  thus  realized :  all  heads  standing  upon 
one  neck,  and  capable  of  beiag.cut  off  at  bne 
sttcke.  The  supposition,  can  it,  in  that  situa- 
tion, be  deemed  a  forced  one  ?  Even  in  the 
mild  climate  of  the  mother  country,  when 
symptoms  of  dearth  break  out,  does  not  the 
actual  cautery  stand  in  the  materia  medica  of 
ihe  populace,  upon  the  list  of  remedies  ? 

But  not  to  speak  of  a  whole  stock  of  set- 
tlers, how  shinild  so  much  as  a  single  settler, 
henc^orward  at  least,  ever  find  his  way  thi- 
ther, without  insanity  on  his  part,  or  cruel 
treachery  on  the  part  of  those  who  sent  him  ?} 
Ko  tolerably  assured  source  of  supply,  either 
lor  accustomed  comforts,  or  so  mudi  as  ne- 
cessary tools  and  implementsi  —  no  tolera- 
bly assured  market  far  produce  when  raised.§ 
The  chance  depending,  in  the  first  place,  upon 
the  real  wants  of  government ;  in  the  next 
place,  upon  the  arbitrary  will  and  pleasure  of 
a  single  person,  in  a  situation  capable  of 
making  a  tyrant  out  of  a  Drt^an  or  a  THtue,^ 
Storehouses  and  dwelling-places  requiring  re- 


•  If.  Collins,  97,  sopn,  p.  216. 

t  lOs.  per  bushel  m  December  1799;  IL  Col- 
Una,  p.  2/6:  in  Norfolk  Island,  16s.  in  Januaiy 
im;Ib.l96u  t  Letter  L  p.  182. 

ilL  Collins  92, 105, 114,  206,  260, 274,  306. 
Ib.l06L 
lb.  126, 260, 274, 276. 


patra  every  year*  and  even  on  those  tenns 
(such  is  the  law  of  the  climate)  not  capable 
of  befaig  made  to  hold  together  above  ten 
yeare.'f  Property  (supposing  it  acquired)— 
property  (not  to  speak  of  perton)  incapd^le 
of  being  removed^  and  exposed  all  the  time  to 
depredation  f  as  well  as  to  so  unprecedented 
an  assembli^  of  the  causes  of  dietructioin  as 
that  referred  to  as  above.  No  stirring  from 
hone  without  a  special  Ueernse ;  an  instru- 
ment to  be  inspedied  and  confiitned  every 
two  or  three  mHes,  by  a  man  who  may  not 
be  to  be  found,  or  may  refuse  to  look  at  it,} — 
every  action  ef  life  depending,  ultimately  or 
immediately,  upon  the  caprice  of  a  governor, 
^diose  caprice  is  without  controul,  and  whose 
whole  course  of  government  (as  I  propose  to 
myself  the  honour  of  stating  to  your  Lord- 
ship ere  long)  is  one  unintermitted,  howso- 
ever excuiSeable,  violation  of  law.  While  a 
niche  in  arock  is  to  be  had  viNota  Zembla — 
I  beg  leave  to  ask,  my  Lord^^couldaman  in 
his  senses,  supposing  him  appiiled  of  all  these 
circnmstances,  regard  any  otherwise  than  with 
abhorrence,  the  idea  of  becoming  a  settler  in 
New  South  Wales  ?  — in  a  country  peopled 
ahnost  entirely  with  characters,  the  imports^ 
tion  of  whom  into  any  other  **  community," 
though  it  were  in  the  smallest  irambers,  is 
compared  by  the  chief  magistrates  to  the 
**  importation  of  the  phtgue,  or  the  yeUow 
fever  ?"|| 

After  the  view  already  given  of  the  esta- 
blishment, with  reference  to  the  avowed,  or 
at  least  only  avowable,  ends  of  its  institu- 
tion, the  sketch  likewise  given  of  the  eoeiUual 
probability  of  its  destruction  would  to  some 
eyes  be  productive,  not  of  regret,  but  satis- 
&ction :  a  8atis£Eu:tion  the  more  complete,  the 
nearer  that  probability  were  looked  upon  as 
approaching  to  certainty.  The  worse  the 
system,  the  more  fortunate  that  the  main- 
tenance of  it  should  be  thus  hopeless.  Once 
admitted,  this  hopelessness  would  ease  gen- 
tlemen of  the  responsibility,  save  them  the 
expense  of  thought,  relieve  them  from  the 
burthen  of  reflection  and  debate.  Such,  I 
am  inclined  to  think,  would  be  the  effect  of 
the  picture  on  some  eyes :  —  whether  your 
Lordship  be  or  be  not  of  the  number,  is  a 
point  altogether  above  the  reach  of  the  best 
observations  that  can  possibly  be  made  fitmi 
so  humble  an  observatory  as  mine. 

XVI.  English  Hulks  and  **  Improved 
PaisoNB'*— 7V>pics  deferred. 

After  so  much  as  has  been  said  of  the  two 
specially  contrasted  systems — ^the  system  of 
penal  colonization  on  the  one  hand,  the  penu 
tentiary  eyetem  in  its  most  improved  realiced 
form,  as  likewise  in  its  supposed  still  more 


•  n.  Cdlins  13a 
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improved,  though  as  yet  unrealized  Ibnn, 
on  the  other — a  supplement  of  a  very  mo- 
derate length  would  suflBce  to  complete  the 
review  of  the  several  modifications  of  chro-' 
nical  punishment  that  have  as  yet  been  either 
exemplified  or  proposed  among  Britons  and 
men  of  British  race.  *'  Hulks**  and  **  im- 
proved prisons'*  are  the  heads  under  one  or 
other  of  which  all  the  yet  remaining  mat- 
ter might  be  comprised.  Principles  being 
already  laid  down,  a  small  number  of  addi- 
tional pages  would  suffice  for  the  application 
of  them  to  these  two  topics.  At  present, 
however,  considering  how  large  the  draughts 
are  which  I  have  been  venturing  to  &vw 
already  upon  a  time  so  precious  as  your  Lord- 
8hip's--how  complete  the  uncertainty  is  to  a 
man  at  my  humble  distance,  in  what  pro- 
portion, if  in  any,  this  or  any  such  draughts 
from  any  sudi  quarter  will  ever  be  honoured ; 
considering  with  what  imperturbable  serenity 
your  Lordship  was  pleased  to  view  the  out* 
line,  which  it  has  been  the  business  of  this 
and  the  former  letter  to  fill  up  —  how  inca- 
pable it  was  of  producing  on  your  Lordship's 
part  anv  other  perceptible  effect  than  a  philo- 
sophiciu  reflection  on  the  supposed  frame  of 
mind  by  whidi  some  other  papers  that  accom- 
panied it  were  supposed  to  have  been  pro- 
duced ;  considering  how  impossible  it  is  for 
me  to  know,  or  so  much  as  to  conjecture, 
whether  the  lot  of  convicts,  or  that  portion 
of  public  security  which  depends  upon  the 
disposal  of  them,  has  ever  yet  been  regarded, 
or  is  ever  destined  to  be  regarded,  as  worth 
a  moment's  thought,  either  by  your  Lord- 


ship, or  by  any  of  those  other  exalted  per-^ 
sons  with  whom,  when  anything  is  acted, 
your  Lordship  acta ;  considering  bow  muca 
easier,  in  certain  circumstances,  repose  ia  than 
action,  silence  than  justification,  or  even  ex- 
cuse ;  taught  by  a  course  of  nine  years'  expe- 
rience, how  much  superior  your  Lordship's 
situation  is  to  every  level  of  practical  re- 
sponiibiliiy— how  much  inferior  nuae,  and 
every  pubUc  subject  that  has  the  misfortune 
to  be  connected  with  it,  is  to  every  level  of 
effectual  and  exigible  right ;  recollecting,  widi 
an  emotion  of  not  altogether  unintmsted 
sympathy,  the  mortification  experienced  by 
the  well-bred  visitor  at  Mrs.  Salmon's  drde, 
whose  homage  to  a  well-dressed  lady  waa 
not  sufficient  to  procure  him  tiie  return  of 
so  much  as  a  nod ; — putting  all  these  things 
together,  my  Lord,  I  have  determined  to 
consult  my  own  ease  at  least,  whether  your 
Lordship's  be  or  be  not  connected  with  it, 
by  reserving  to  an  occasion  of  future  contin- 
gency what  little  may  require  to  be  said  on 
those  other  unbteresting  topicaabo  ve  glanced 
at ; — and  accordingly  £of  the  present,  waitiqg 
with  the  necessary  resignation  that  nod,  which 
at  one  time  it  v^as  said  to  be  in  your  Lord- 
ship's contemplation  to  bestow,  I  have  the 
honour  once  more  to  subscribe  myself  my 
Lord,  your  Lordship's  most  obedient  and 
humble  servant, 

Jeremy  Bentham 


Queens  Square  Place, 

Weetminster, 
nth  December  1802. 
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PLEA  FOR  THE  CONSTITUTION,  &c. 


PREFACE. 
In  two  already  printed  Letters,*  having  for 
tbcir  direct  object,  not  the  iegaHty,  as  here, 
but  the  policy  of  the  penal  colonization  sjrs- 
tem,  hints  were  given  respecting  the  iUega- 
HHe*^  which  are  the  subject  of  the  present 
sketdi.  At  the  same  time,  the  publication 
of  them  in  the  ordinary  mode  was  Ibrbome,^ 
and  the  circulation  of  them  confined  to  a  few 
sdect  hands :  lest,  before  there  should  hare 
been  time  for  the  application  of  a  parliamen- 
tary remedy,  the  information  thus  given,  of 
the  iUegality  of  the  government  there,  should, 
by  any  of  tiiose  indirect  dmnnels  which  are 
not  wholly  wanting,  £nd  it»  way  into  the 
cdony,  and  be  followed  by  any  of  those  dis- 
orders, of  which,  in  a  community  so  com- 
posed, a  state  of  known  anarchy  might  so 
niturally  be  produc^ve. 

On  that  same  occasion,  mention  was  made 
of  the  case  of  the  Ship  Glatton^  which  in 
September  or  October  had  sinled  with  con- 
victs for  New  South  Wales.t  On  all  former 
occasions,  the  vessels  in  vHiich  convicts  had 
been  conveyed  had  been  private  vessels :  the 
powers  given  by  the  various  transportation 
acts  not  being  applicable  to  king's  ships, 
tlie  person  to  transport  the  convicts  was  to 
be  a  private  individual :  —  he  was  to  execute 
the  basioess  by  contract;  and  the  service  to 
whidi  flie  convicts  were  tol)*  subjected,  was 
to  be  tendered  exclusively  either  to  the  per- 
son so  transporting  them,  or  to  some  other 
person  or  persons,  to  whom  by  such  contract- 
ing transporter  the  right  to  such  service  had 
been  assigned.  The  Qlatton  is  a  king's  ship : 
the  first,  if  I  mistake  not,  that  had  ever  been 
employed  in  that  service.  Setting  aside  the 
possible  fiction  of  the  king's  captain  having 
been  converted  for  this  purpose  mto  an  inde- 
pendent contracting  merchant,  and  the  king's 
governor  into  a  character  of  similar  descrip- 
tion, it  follows,  that,  iii  point  of  law,  neither 

*  Lettva  loLofd  Pelham,  givii^  a  compam- 
Uve  view  of  the  system  of  Pfloal  ColoQiaatioB  in 
Nev  South  Walo^  and  the  Home  Penitentiary 
Syitem,  Ac 

*  Letter  I.  p.   90. 


has  the  captain  during  the  voyage,  nor  will 
the  governor  have  at  the  condusioa  of  it, 
any  more  power  over  these  exiles,  than  ha 
would  have  over  any  other  passenger.  Tho 
eventual  consequences,  in  respect  ^  treapasB, 
mwrderf  and  so  forth,  are  too  complicated,  yet 
at  the  same  time  too  obvious,  to  be  unfolded 
here. 

This  intimation,  though  from  so  obtcupe  a 
quarter,  has  not  been  altogether  without  its 
fruit.  I  speak  of  the  transportation  fodlita- 
ting  act,  the  act  of  43  Geo.  IIL  c  15,  dated 
29th  December  1802;$  astatute  which,  from 


•  i$  Qeo.  llL  e.  li^  29th  December  ym.^ 
'*  An  act  to  facilitate  and  render  more  easy  die 
transportation  of  offenders.** 

**  Whereas  it  is  expedient  that  provision  should 
be  made  for  transferring  the  services  of  efibtdera 
transported  in  his  Mi^esty**  ibips  or  vcsseia,  in 
cases  where  no  eonmct  is  altered  into,  or  seen- 
rity  given  in  respect  of  such  transportatioii)  and 
that  his  M^ty  should  therefore  be  empowered 
to  nominate  ana  appoint  persons  to  have  a  pro- 
perty in  the  service  of  such  offenders ....  be  it 

enacted that  whenever  his  Majesty  ehall 

please  to  give  oiders  for  the  tiansportalHM,  in 
any  ships  or  vesseU  belonging  to  nis  JUMsety, 
of  any  offender  or  offenders,  who  already  have. 
or  hereafter  may  be  senteneed  to  be,  transported 
to  any  place  or  places  within  his  MiuesQrs  dc^ 
minions  beyopa  the  seas,  it  shall  be  fatwnil  t&r 
his  Majesty,  by  «iy  order  under  his  n^al  sign 
mMiimi^  to  give,  if  he  shall  dunk  fit^  to  any  per^ 
sea  or  ponons  neaoinated  and  appointed  fiir  thai 
purpoae,  in  such  ocder,  a.pr9Pcrty  in  the  servica 
of  any  such  offender  or  <menaers,  for  such  term 
or  terms  of  life  or  years,  or  any  part  thereof  re- 
spectively, for  which  sudi  oroider  or  offfeudera 
was,  or  wane  ordered  to  bis  tnmsported,  as  fo  hia 
M^eatf  shall  seeaa  fit;  and  on  saoh  noaunatioH 
and  aepointmentL  such  ofiteider  or  offenden  ma^ 
be  delivered  to  the  peison  or  peasons  so  oomi<* 
nated  and  ^mointad,  without  any  security  being 
required  or  given  for  the  transportation  of  such 
offender  or  offenders ;  and  every  person  so  no- 
minated and  ajppointed,  and  his  or  their  assigns, 
shall  have  the  ukepioperty  in  the  service  of  sodi 
offender  or  offenders,  as  if  such  person  or  persons 
had  contracted  and  given  security  to  transport 
such  offender  or  offenders,  in  the  manner  re- 
quired by  the  act  of  the  twenty-fourth  year  of 
His  Miucsty*s  reign,  intituled.  An  act  Jbr  the, 
^eciuai  transportation  offitons  and  other  ojpm- 
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its  almost  unexampled  brevity,  may,  without 
much  expense  of  paper,  find  a  place'  at  the 
bottom  of  the  page. 

The  occasion  which  called  forth  this  ma-' 
nifestation  of  parliamentary  wisdom,  was  the 
then  and  still  intended  expedition  of  the  Ship 
Calcutta,  anoUier  king's  ship  with  a  similar 
lading,  on  a  commission  of  exactly  the  same 
nature. 

In  this  act,  the  powers  I  had  ventured  to 
point  out  as  necessary  for  the  ship  that  sailed 
without  them,  are  precisely  the  powers  that 
have  been  provided  for  tlie  ship  that  is  now 
to  sail ;  and  so  fisur  all  is  right.  But  the  ship 
that  sailed  without  them, — ^what  provision  is 
made  in  the  act  for  her  case?.  None  what- 
ever. To  the  case  of  all  such  convicts  as 
may  come  to  be  transported,  at  any  time  sub- 
tequeiU  to  the  29th  of  December,  the  powers 
ate  capable  of  being  applied :  to  whatever 
have  been  sent  off  before  that  time,  they  are 
not  applicable.  Captain  Woodrifl^  whenever 
lie  sails,  will  sail  (I  doubt  not)  in  the  charac- 
ter of  a  lawful  agent  of  the  crown,  provided 
with  lawful  powers:  but  Captain  Colnett, 
(to  whom  I  beg  to  be  understood  not  to  im- 
pute the  smallest  particle  of  moral  blame,) 
Captain  Colnett,  for  any  warrant  or  protec- 
tion that  has  been  afforded  him  by  this  act, 
cannot  have  sailed  in  any  other  character 
than  that  of  a  kidnapper.  For  the  exile,  con- 
finement, and  bondage  of  Captain  Woodriff's 
cargo  of  convicts,  there  will  doubtless  be  a 
sufficient  warrant  under  this  act.  For  ^e 
confinement  and  bondage  of  Captain  Colnett's 
cargo,  there  is  no  better  vrarrant  than  there 
would  be  for  the  like  coercion,  if  an  equal 
number  of  his  Majesty's  titled  subjects,  swept 
out  of  a  birth-day  bul-room,  were  to  be  the 
objects  of  it.  Needless  m  toto,  or  else  in- 
sufficient by  half:  such,  upon  the  fiice  of  this 
statement,  is  the  dilemma,  out  of  which,  if 
any  gentleman  in  a  long  robe,  or  without  a 
robe,  is  able  to  extricate  the  measure,  he  will 
do  good  service. 

The  act  is  simply  enactive :  it  is  not  de- 
ckarative.  By  being  made  declarative  it  might 
have  been  made  virtually  retrospective :  but 
declarative  clauses  are  seldom  to  be  found, 
without  an  introductory  escort  of  sometimes 
real,  but  more  frequentiy  pretended  *'  doubts," 
Here  the  preceding  illegality,  of  the  powers 
which  it  was  the  business  oif  this  act  to  con- 
fer, was  beyond  aU  doubt.  In  the  personal 
character  of  the  truly  honourable  servant  of 
the  crown,  on  whose  shoulders  the  meiduu 
nism  of  this  disastrous  business  pressed,  I 
behold,  with  pleasure,  a  cause  sufficient  to 


dersy  and  to  authorize  the  removal  of  prUonert 
in  certain  catesy  and  for  other  purpotes  therein 
mentioned^  or  any  other  law  now  in  force ;  any 
thing  in  the  said  act,  or  any  other  act  or  actx,  to 
the  contrary  notidthstanding.** 


account  for  the  exclusion  oi  this,  as  well  as 
all  other  disingenuous  pretences. 

Being  without  retroepect  in  effect,  the  act 
is  still  more  palpably  destitute  of  every  ope- 
ration of  that  land,  expressed  in  direct  terms. 
The  cause  of  the  deficiency  is  not  less  per- 
ceptible in  this  case  than  in  the  -other.  The 
emotion  of  disgust  and  alarm,  with  which 
an  eye  of  legal  and  constitutional  sensibtlity 
could  not  but  have  shrunk  on  this  occasion 
firom  eyerj  such  retrospective  g^ce,  may  be 
anticipated  in  some  measure  firom  the  very 
title-page  of  this  Essay,  and  I  flatter  myadf 
will  be  pret^  distinctly  warranted,  as  wdl  as 
accounted  for,  by  the  tenor  of  the  ensuing 
pages.  So  fi>ul,  so  frightful,  was  the  ulcer, 
the  surgeon  durst  not  look  it  in  the  fiice. 

Thus  then  stands  the  matter  at  this  boor. 
The  same  act  by  which  legality  has  been 
given  to  the  expedition  idnrnt  to  saii,  con- 
fesses the  illegality  of  that  which  is  already 
on  its  way.  A  deeper  probe,  a  broader  plas- 
ter, are  still  necessary.  A  firesh  act  must  be 
passed  for  the  ship  Glatton,  or  all  pretence 
of  consistency — all  regard  for  official  decency 
— aU  regard  for  the  forms  and  fimces  of  thie 
constitution — must  be  disdaimed. 


SECTION  L 

SUBJECT  MATTBE  —  OBJECT  —  PLAH . 

On  the  ground  of  natural  justice,  as  well  as 
expediency t  a  view,  nor  that  a  slight  or  hasty 
one,  has  already  been  given  of  the  penal  co- 
lony.* 

The  object  of  the  present  essay  is  <^  an- 
other order :  the  business  of  it  is  to  axmwjwo 
the  same  establishment  on  the  ground  of  po- 
sUive  law :  and,  in  so  doing,  to  state  for  the 
consideration  of  such  of  my  fellow-subjects, 
if  such  there  be,  by  whom  the  constitution 
under  which  we  drew  our  breath  may  be  re- 
garded as  worth  preserving,  the  injury  it  has 
received  from  the  system  of  misgovemment, 
b^  which  this  nursery  of  martial  law  was  ori- 
ginally planted,  and  ever  since,  during  a  period 
of  more  than  fourteen  years  past,  has  been 
conducted  and  upheld. 

On  the  ground  ofpoUejf,  the  measure  had 
from  the  first  presented  itself  to  me  as  more 
than  questionable:  years  many  and  many, 
before  the  particular  inducements,  by  nHiich 
I  was  led  to  a  closer  investigation,  had  so  un- 
fortunately occurred  to  me.  On  the  ground 
of  legality,  it  was  not  till  very  lately  that  so 
mu^  as  a  suspicion  had  come  across  me. 

In  a  survey  taken  of  the  system  pursued  by 
the  government  of  the  colony  when  founded^ 
the  lams  passed  for  the  foundation  of  it  would 
not  remain  long  unnoticed.  Astonishment 
flashed  from  the  first  glance.  Compared  with 


*  Letters  to  Lord  Pdham,  ftc 
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•the  immensity  of  the  superatnicture,  the 
scantiness'  of  the  besis  exhibited  a  Colossus 
mounted  upon  a  straw.  Such  is  the  impres- 
sion, such  the  discovery,  if  so  it  may  be 
termed  by  anticipation,  that  gave  birth  to 
the  scrutmy,  of  which  the  following  pages 
are  the  result. 

Legislative  power  is,  and  all  along  has  been 
necessary,  for  the  maintenance  of  government 
in  the  colony  of  New  South  Wales.  Lawful 
power  of  legislation  eSdsts  not — has  not  at 
any  time  existed — in  that  colony.  Actual 
power  of  legislation  bas  at  all  times  been — 
still  continues  to  be — exercised  there.  The 
power  thus  illegally  assumed,  was  employed, 
as  it  had  been  assumed,  for  oppressive  as  well 
as  anti-constitutional  purposes.  Britons,  to 
whom  their  country,  witii  the  whole  world 
besides,  was  open  by  law,  have  been  kept  in 
confinement  in  that  land  of  exile.  Britons, 
free  by  law  as  Britons  can  be,  have  been  kept 
in  tlttt  land  of  enle  in  a  state  of  bondage. 
Such  are  the  propositions  which  have  pre- 
•ented  themselves,  and  which,  as  such,  it  will 
be  the  main  business  of  the  ensuing  pages  to 
establish. 

Other  propositions,  though  distinct  in  the 
expression,  imd  more  impressive  on  the  ima- 
gination, are  not  distinct  in  substance,  being 
virtually  included  in  the  foregoing  ones.  Of 
what  passes  there  imjuMtice,  a  great,  perhaps 
the  greater  part,  is  so  much  lawless  violence : 
magistrates  are  malefoctors  :  delinquency, 
which,  in  the  conduct  of  the  most  obnoxious 
oi  the  governed,  is  but  an  occasional  incident 
—  is  at  all  times,  on  the  part  of  the  govern- 
ing class,  and  especially  on  the  part  of  the 
head  of  that  class,  the  order  of  the  day.  To 
a  part,  probably  the  greater  part,  of  the  man- 
dates issued,  retiMtance  is  a  matter  of  right: 
liomioide,  in  the  endeavour  to  subdue  it, 
would  be_ha8  actually,  if  the  case  has  oc- 
curred, been — as  the  law  stands  at  present — 
murder.  Not  a  governor,  not  a  magistrate 
who  has  ever  acted  there,  that  has  not  ex- 
posed himself — that  to  this  hour  does  not 
stand  exposed  —  to  prosecutions  upon  prose- 
cntions,  to  actions  upon  actions,  from  which 
not  even  the  Crown  can  save  him,  and  of 
idiich  ruin  may  be  the  consequence. 

Connected  with  these  propositions  of  dry 
Aiv,  are  others  in  which  considerations  of  a 
sons/  nature  are  combined  with  legal  ones. 
Among  the  numerous,  or  rather  innumerable 
manifestations  of  hiwless  power,  are  indeed 
some — and  probably  (let  candour  add)  even 
by  &r  the  greater  number,  which  imiH)rt  no 
moral  blame :  which,  legality  apart,  import 
rather  praise  than  blame,  so  frr  as  praise  is 
due  to  necessary  prudence ;  and  which,  in  a 
word,  want  notlung  but  Ugalihf  to  be  lau- 
dabU  ones :  measures,  I  mean,  taken  for  the 
maintenance  of  authority  and  necessary  sub- 
ordination ;  measures  calculated  for  the  pre- 


vention of  mischief  in  all  its  various  shapes. 
To  this  division  will  be  found  to  belong, 
more  particularly,  if  not  exclusively,  the  acts 
of  the  possessors  of  power  upon  the  spot : 
measures  recommended  at  least  to  them,  if 
not  absolutely  forced  upon  them,  by  their 
providence,  by  their  experience:  measures 
finding,  perhaps  in  every  instance,  an  excuse — 
in  most,  if  not  all  instances,  a  justification 
(I  mean  always  in  a  moral  pmnt  of  view)  in 
the  mischieft  and  dangers  of  all  kinds,  with 
which  so  unexampled  a  state  of  society  is 
encompassed. 

To  acts  of  another  description  no  such 
justification,  no  justification  at  all,  scarce 
anything  that  can  be  termed  so  much  as  an 
excuse,  mforo  mortdi,  any  more  than  inforo 
legaU^  wiU  perhaps,  if  the  following  view  of 
the  matter  be  correct,  be  found  applicable. 
Such  are  the  acts  by  wbich  the  punishment 
has  been  continued  in  fact^  after  the  term, 
durmg  which  the  law  had  authorized  the  in- 
fliction of  it,  has  been  at  an  end.  Of  all  such 
oppressions,  the  guilt  will  be  found  to  belong 
indisputably,  and  I  hope  exclusively,  to  men 
in  power  here  at  home :  indisputabbf,  because 
the  exercise  of  such  oppressions  was  of  the 
essence  of  the  system :  necessary  to  the  pro- 
duction of  the  effect,  on  which  alone  so  much 
as  a  pretence  to  the  praise  of  utility  could 
ever  have  been  grounded :  exchisivebf,  because 
the  views  promoted  by  such  oppressions  were 
the  views  of  the  contrivers  and  arch-upholders 
of  the  system,  and  of  them  alone,  not  of  those 
local  agents  to  whom  the  execution  of  it  was 
committed ;  and  because  it  was  not  natural, 
that,  among  professional  men,  whose  profes- 
sion is  naturally  understood  to  exempt  them 
firom  the  investigation  of  legal  niceties,  so 
much  as  a  suspicion  should  have  arisen,  that  in 
a  system  put  into  their  hands  by  their  official 
superiors,  and  those  composing  the  supreme 
executive  authority  of  Ihe  state,  anything 
should  be  wanting  to  render  it  conformable 
either  to  the  spirit  or  the  letter  of  the  law ; 
especially  after  the  application,  which  on  that 
very  occasion  had  been  made  to  the  legisla- 
ture itself  for  powers,  and  powers  obtained 
in  consequence. 

Once  more,  it  is  not  in  the  injury  to  indi- 
viduals  that  we  are  to  look  for  the  main  object 
of  the  present  pages :  nor  yet  in  the  so  much 
more  extensive  mischief  accruing  to  the  whole 
body  of  the  community,  fi^m  the  repugnancy 
of  ike  system  to  every  one  of  the  end»  of 
penal  justice.  These  are  the  topics  already 
handled  at  least,  if  not  exhausted,  elsewhere.* 
The  grievance,  by  which  alone  the  present 
representation  was  called  forth,  is  of  a  still 
higher  order.  It  consists  of  the  wound  in- 
flicted on  the  whole  body  of  the  people,  in 
what  used  to  be  felt  to  be  the  tenderest  part 


*  Letters  to  Lord  Pelham,  &c 


Digitized  by 


Google 


854 


A  PLEA  FOR  THE  CONSTITUTION. 


ESscT.  a 


— a  woimd  in  tlie  vitals  of  that  oonstitutioii, 
which,  to  our  fore&then  at  least,  was  an  ob- 
ject df  such  fond  attachment,  a  subject  of 
such  unremitting  jealousy.  Over  British  sub* 

1'ects,  the  agents  of  the  crown  have  exercised 
egislative  power  without  authority  from  par- 
liament :  they  have  legbkted,  not  in  this  or 
that  case  only,  but  in  all  cases :  they  haver 
exercised  an  authority  as  oomi^etely  autocra- 
tical as  was  ever  exercised  in  Russia :  they 
have  maintained  a  tyranny  —  not  the  once- 
€uned  argumentative  tyranny  of  forty  days, 
but  a  too  real  tyranny  of  fourteen  years :  — 
they  have  exercued  it,  not  only  over  this  or 
that  degraded  class  alone,  whose  %Dominy 
may  seem  to  have  separated  tbeb  lot  from 
the  common  lot  of  their  fellow-subjects,  but 
over  multitudes  as  free  from  blemish  as  them- 
selves :  they  have  exercised  it  for  the  purpose 
of  exercising  the  most  gtoring  of  oppressions : 
for  the  purpose  of  inflicting  punishment  with- 
out cause  upon  those  on  whom  the  whole 
fond  of  just  and  legal  punishment  had  already 
been  exhausted. 

The  conclusions  to  which  the  investigation 
tends  being  thus  announced,  the  proof  will 
constitute  the  principal  matter  of  the  ensuing 
pages. 


SECTION  IL 

POWER  OP  LEGISLATION  —  ITS  NECESSITY  IN 
NEW  SOUTH  WALES. 

The  power  of  making  regulatumt  considered 
as  reposed  in  any  other  hands  than  those  of 
the  supreme  authority  of  a  state,  is  neither 
more  nor  less  than  leginlative  power ^  though 
derived  from  a  superior  power  of  the  same 
kind,  and  acting  under  the  controul  of  it. 

A  general  right  of  legislation  is  one  of  those 
brandies  of  power,  the  existence  of  which 
may  be  stated,  without  much  fear  of  contra- 
diction, as  necessary  in  every  political  com- 
munity whatsoever,  old  established  or  new 
established:  necessary — if,  for  short  spaces 
of  time,  not  absolutely  to  the  very  being  of 
the  state,  yet  at  all  times  to  the  welUheing 
of  it. 

In  this  country,  during  the  infont  and  ric- 
ketty  period  of  the  constitution,  the  want  of 
so  important  an  article  in  the  list  of  the  powers 
of  government  was  but  too  notoriously,  as 
well  as  frequently  and  severely  felt,  in  the  in- 
tervals between  parliament  and  parliament 

In  a  colony — in  a  new  formed  community 
— much  more  in  the  colony  in  question^  at 
the  time  in  question — a  colony  not  yet  formed, 
but  to  be  formed  —  the  existence  of  such  a 
power  may  be  pronounced  altogether  neces- 
sary to  the  very  existence  of  the  inSuit  esta- 
blishment. 

The  creation  of  such  powers  is  a  security 
that  surely  was  never  before  omitted  in  the 


case  of  any  thing  that  wat  ever  called  a  ok 
hiuf:  never,  even  in  the  case  of  a  colony 
estttblished  on  the  natural  and  ordinary  foou 
ing,  by  a  population  composed  prindpally  or 
exclusively  of  free  settlers,  impelled  thither 
by  the  principle  of  social  industry.  £fow 
much  more  urgent  the  demand  for  it  in  the 
case  of  a  population  composed  as  in  New 
South  Wales  I  composed  aJmost  exclusively 
of  such  disturbed,  discordant,  dissocial  de- 
ments 1 

It  is  a  security  never  yet  omitted  in  colo- 
nies the  least  remote,  in  local  situation,  from 
the  mother  country.  How  much  more  indis- 
pensable in  a  population  to  be  transported 
from  Britain  to  the  very  furthest  point  of  the 
globe,  at  a  distance  more  than  twice  as  great 
as  that  of  the  eastern  dependencies,  and  more 
than  four  times  as  great  as  that  of  the  wes- 
tern r 

In  the  act  of  founding  a  colony ,  as  distin- 
guished from  an  originally  independent  state, 
two  parties  are  necessarily  concerned: — the 
destined  inhabitants  of  the  new  territory,  and 
the  legal  founders  of  it,  their  accustomed 
rulers,  from  whom  they  derive  permission  to 
quit  their  mother  country,  and  assistance  to- 
wards establishing  themselves  in  this  ne  w  one. 
But,  on  the  part  of  the/oimd^s,  as  thus  dis- 
tinguished, unless  it  be  the  accidental  contri- 
bution of  pecuxiiary  assistance,  what  was  ever 
understood  to  be  done  by  the  founding  of  m 
colony,  but  the  conferring,  on  persons  of  cer- 
tain descriptions,  settled  or  about  to  settle 
in  the  territory  of  the  colony,  the  necessary 
assortment  of  the  powers  of  government  f  an 
assortment  of  which  the  power  of  legislation 
has  never  been  suspected,  I  believe,  of  being 
anything  less  than  a  necessary  ingredient. 

From  one  source  or  another — from  within 
or  from  without — from  intrinsic  au^ority 
or  from  extrinsic — who  ever  heard  of  the 
foundation  of  a  state,  dependent  or  indepen- 
dent, without  a  power  in  it  to  make  laws  t 
No,  surely :  Lucina  sine  concubitu  is  not  a 
more  palpable  absurdity,  than  the  idea  of 
founding  a  colony  without  providing  any  le- 
gislative powers  for  it. 

Supposing  the  whole  mass  of  law  existing 
in  the  mother  country  to  be  transplanted  in 
one  lot  into  the  colony,  judicial  power  might, 
in  this  case,  be  of  itself  admitted  to  be  suffi- 
cient :  admitting  always  (what  never  can  be 
admitted)  that  no  need  will  ever  occur  for 
the  imposition  of  fresh  obligations.  But  even 
in  the  oldest  established  communities,  that 
need  is  occurring  every  day ;  and  surely  the 
more  novelihe  situation,  the  more  urgent  and 
frequent  must  be  the  demand  for  fresh  obli- 
gations.    I  say  obligations :  for  it  is  by  sudi 


*  Speaking  of  space^  I  measure  it  here  by 
time:  for,  of  the  two  quantitieS|  time<»quanti^ 
of  it  necessary  for  intercourse^w  the  onljr  one  a 
intrinsic  imp<«tance  with  a  view  to.pracoce; 
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inftrumeiits,  and  such  'alone,  thai  anv  pro- 
vision can  be  made  for  the  unfbreseealMe  and 
infinitely  diversifiable  train  of  exigeiunes,  of 
which  such  a  situation  could  not  but,  in  point 
of  reason,  be  expected  to  be  productive. 

One  onussion  it  is  time  I  should  confess^ 
in  the  observation  of  which  the  reader  ma^r 
not  improbably  have  been  beforehand  with  me. 
In  speaking  d  the  existence  of  such  a  power 
as  necessary,  I  ought  to  have  added,  or  the 
beiief  of  its  existence.  To  many  an  eye  the 
distinction  might  appear  an  useless  refine- 
ment ;  for  without  a  really  existing  power  of 
legislation,  how  in  the  nature  of  things,  it  may 
be  ssked,  can  the  heUrf  of  it  be  produced? 
or,  if  it  could  be,  who  would  set  about  pro- 
ducing it,  and  to  what  end  or  use  ? —  questions 
pertinent  enough  these,  but  not  unanswer- 
able.   The  reader  will  soon  judge. 

The  expedition  was  fitted  out.  It  left  the 
seat  and  source  of  regular  government.*  A 
governor  went  out  with  it :  and  with  him 
went  not  out  the  smallest  particle  of  legis- 
lative power,  derived  from  the  only  source 
of  legislative  power — from  the  source,  from 
whence  other  and  inferior  powers  (Judicial  I 
mean)  that  at  the  same  time  were  sent  with 
him,  had  been  derived — in  a  word,  from 
]pvHament. 

An  act,  brought  in  by  administration,  had 
been  obtained  of  parliament  to  serve  as  li 
■uiction  im  the  measure :  **  An  act  to  enable 
his  Majesty  to  establish  a  court  of  criminal 
judicature  on  Uie  eastern  coast  of  New  South 
Wiles,  and  the  parts  adjacent,  "f  Sudi  is  the 
title  of  the  act:  — no  such  power  as  that  of 
l^shtion  is  in  the  title ;  no  sudi  power  is 
in  the  act.  What  powers,  then,  are  there  in 
the  act  ?  Powers  for  creating  courts  of  judi- 
cature, and  no  other.  This  was  the  professed 
bnsineis  of  the  act :  this  the  only  business  t 
the  very  title  says  as  mudi.  Powers  are  given 
by  it — ^to  do  what  ?  to  create  any  new  rights  ? 
to  impose  any  new  ohUgations  f  No  such  thing. 
Nodung  but  to  punish  *'  outrages  and  tnisbe^ 
hanours,*'X  ^^  what  outrages  and  misbe- 
htvioors  ?  "  Such"  rand  sudi  alone)  **  as  if 
committed  in  this  return  would  be  ,  .  ,  treason 
erminrision  there<iftfelong  or  misdemeanour, " 
—**  Whereas,"  says  the  preamble,  "  it  may 
he  found  necessary  that  a  colong  wad  civil  go- 
vemment  should  be  established  in  the  pkce." 
"  To  establish  a  civil  government — that  a 
"ovil  government  should  be  established*^ — 


•  13th  May  1787. 
.  in.  c.  2. 


„ Collins,  La. 

+  27  Geo.  in.  c.  2. 

t  Outrages^  What  a  word  for  the  basis  of  a 
•ystem  of  legislation !  "  Outragety'^  too,  as  wdl 
ss^mMdkavkwrtj**  when  the  import,  vasue 
iod  dedamatory  as  it  is,  it  is  at  any  rate  m- 
diidedinmi«&cAavloiir«. 

n  ^  And  whereas  it  may  be  found  necessary, 
that  a  eokmy  and  a  civil  government  should  be 
tttuliihed....  And  thai  a  court  of  criminal  jn- 
liidictioD  should  also  be  established with 
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fX  least,  established  somehow  and  by  some- 
body —  was  the  professed  object  of  the  act. 
/'  A  civil  government  to  be  established,**  and 
no  power  of  making  general  regulations — >no 
power  of  making  laws — no,  not  in  any  case 
whatever — is  comprised  in  it!  If,  without 
parliament,  power  could  be  found  for  legis- 
lating in  all  other  cases,  and  for  all  other  pur- 
poses, whv  not  for  the  establishment  of  this, 
or  any  other  court  of  justice  ? 

Under  this  provision  of  the  law,  an  ordi- 
nance, suppose  of  the  prohibitive  class,  is  is- 
sued by  the  governor  m  New  South  Wales. 
In  the  words  above  quoted,  we  have  a  stan- 
dard for  the  validity  of  such  ordinance.  The 
act  prohibited  by  it,  is  it  of  the  number  of 
those  acts  which  woiUdbe  **outrages"  or  "  mis- 
behaviours"  if  committed  **  in  this  realm  ?"§ 
If  not,  then  is  the  ordinance  by  which  it  thus 
stands  prohibited,  illegal  and  void :  void  be- 
vond  dispute,  unless  the  power  of  making 
laws  binoing  "  in  this  realm"  belongs  to  the 
governor  of  New  South  Wales,  or  some  other 
person  or  persons  legislating  in  New  South 
Wales. 


SECTION  ra 

LIOULATION — HOW  FAR  LAWFUL  IN  NEW 
SOUTH  WALES. 

All  this  while,  from  the  time  of  the  first 
landing  of  the  first  expedition  to  the  time 
at  which  the  historiographer  of  the  colony 
took  his  leave  of  it,  that  is,  from  January 
1788  to  September  1796,  ordinances  were 
issued  by  the  governor,  and,  as  it  should  seem, 
by  his  sole  authority.  Instructions  were  also 
from  time  to  time  received  by  him  from  his 
superiors  here  at  home,  and  ordinances  issued 
in  consequence  of,  and  therefore  (it  may  be 
presumed)  in  conformity  to,  these  instruc- 
tions. And  these  ordinances  are  not,  like  the 
king's  proclamations  in  Great  Britain,  mere 
acts  of  monition,  or  other  acts,  grounded  on 
pre-existing  acts  of  the  legislature,  but  origi- 
nal acts  of  legislation,  forbidding,  and  there- 
by converting  into  **  misbehaviours"  a  variety 
of  acts,  such  as,  if  performed  **  in  this  realm, 
whether  in  England  or  in  Scotland,  would  not 
have  been  **  misbehaviours,"  would  not  have 
belonged  to  the  class  of  *'  misdemeanours,"  or 
to  any  of  those  higher  classes  of  delinquency 
(treason,  misprision  thereof,  ot  felony")  spe- 
cified as  such  in  the  act. 

This  assumption  of  power,  how  shall  it  be 
accounted  for  ?  On  the  part  of  the  governor, 


authority  to  proceed  in  a  more  summary  way 
than  is  used  within  this  realm,  according  to  tne 
known  and  established  laws  thereof **  Sec- 
tion 1.  Preamble. 

§  **  This  realmf"  What  realm?  Of  the  im- 
propriety and  inexplicability  of  the  term,  notice 
will  be  taken  a  few  pages  fmher  on. 
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there  can  be  little  difficulty.  Whatsoever  were 
given  to  him  for  law,  by  his  superiors  at  the 
Council  Board,  or  the  Secretary  of  State's 
office,  would  naturally  enough,  one  may  al- 
most say  unavoidably,  be  tt^en  by  this  tea 
attain  for  law.  By  this  sea  captain :  for 
such  has  been  the  profession  and  rank  of 
every  gentleman  who  has  ever  as  yet  been 
investal  with  this  important  office. 

On  the  ^art  of  these  authorities  at  home, 
some  imagination  or  other  must  necessarily 
have  been  entertained  about  the  right — either 
that  a  right  to  confer  on  the  governor  this 
power  was  actually  existing  in  the  authority 
thus  assuming  and  exercising  the  power ;  or 
at  least  that  of  the  existence  of  such  right 
a  belief  would  be  entertained  by  the  several 
parties  interested — a  belief  which,  though 
it  were  ill-grounded  and  erroneous,  would, 
so  long  as  it  continued  to  be  entertained  by 
all  parties,  have  the  same  effect  as  if  well- 
grounded  and  correct. 

On  the  first  supposition,  they  went  to  work 
bona  fide,  believing  that  to  be  Ugal  which  was 
determined  to  be  done.  In  the  other  case, 
conscious  of  the  illegality  of  the  course  they 
were  pursuing,  they  determined  to  persevere 
in  it  notwithstanding ;  perpetual  fraud  trust- 
ing for  its  success  to  perpetual  and  universal 
ignorance. 

Of  two  such  opposite  conceptions,  whidi, 
then,  is  it- that,  on  the  face  of  it,  carries  the 
strongest  probability  of  having  been  enter- 
tained? 

The  first  hardly,  for  what  is  there  that 
can  be  found  to  countenance  it?  Legisli^ve 
power  exercised  by  an  officer  of  the  crown, 
for  such  a  course  of  years,  without  authority 
from  parliament  1  On  what  possible  ground 
could  any  conception  of  the  legality  of  such 
a  system  be  seriously  entertained  ? 

I  will  make  the  best  case  for  it  in  my 
power:  I  will  ransack  imagination  for  possible 
grounds. 

That  the  supposition  was,  in  the  whole  er- 
tent  of  it,  without  foundation,  would  indeed 
be  evidently  untrue.  That  there  was  and  is 
a  considerable  stock  of  lawful  power  in  the 
colony  to  work  with,  is  palpable  enough.  That 
that  power  was  of  a  nature  to  serve  as  a  sue- 
cedaneum,  so  far  at  it  went,  to  a  regular  and 
expressly-constituted  legislative  power,  must 
also  be  admitted :  numifest  enough,  I  accord- 
ingly admit,  it  is,  that  a  power  of  legislating 
over  certain  persons,  and  in  certain  caset,  was 
virtually  among  the  contents  of  it.  But,  in 
addition  to  all  such  persons  and  cases,  legis- 
lation (so  the  fact  is)  has  been  exercised  there 
(as  indeed  it  required  to  be  exercised  there) 
over  abundance  of  other  persons,  and  in  abun- 
dance of  other  cases. 

To  show  this,  I  will  in  the  first  place 
exhibit  a  short  survey  of  the  stock  of  the 
colony,  live  and  dead,  persons  and  things. 


thrown  into  classes  with  this  view.  H  wiD 
then  be  easy  enough,  and  with  a  degree  of 
accuracy  sufficient  for  the  purpose,  to  go  orer 
them,  and  say  of  each,  this  stands  subjected, 
or  this  does  not  stand  subjected,  to  the  powm 
of  all-embracing  legislation,  that  have  brai 
exercised  in  New  South  Wales,  by  the  lole 
authority  of  the  king's  governor  of  New  Sooth 
Wales. 

In  the  course  of  a  period  of  nine  yean  ind 
a  half^  comprised  in  the  history  given  of  the 
colony  by  its  chief  magistrate,  the  inhibi- 
tants,  considered  in  respect  of  their  subjec- 
tion to  any  ordinances  of  the  governor  (or  of 
any  other  person  or  persons  pretending  to  the 
exercise  of  legislative  authority  there)  may  be 
distinguished  into  the  classes  following :~ 

1.  Offieert  and  privates,  in  the  land  branch 

of  the  king's  military  service,  subject  to 
orders,  as  such,  under  the  mutimf  act, 

2.  Officers  and  privates  in  the  naval  branch  of 

the  king's  military  service,  subject  to  or- 
ders, as  such,  under  the  articUs  of  war, 

3.  Persons  in  the  king's  service  in  a  dvil  ct- 

padty :  as  such,  not  subject  either  to  the 
articles  of  war  or  the  mutiny  act:  sochai 
chaplains,  surgeons,  superintendents,  ffc 

4.  Commanders  and  crews  of  British  visss^ 

in  private  service. 

5.  Commanders  and  crews  of  foreign  vetsek, 

6.  Convicts  still  in  a  state  of  legal  bondage: 

the  terms  of  punishment  specified  in  their 
respective  sentences  being  as  yet  unex- 
pired. For  distinction's  sake,  they  may 
be  called  convicts  non-ewmndpeted  ie 
jure,  or,  still  more  shortly,  non^expirm. 
The  reason  of  this  distinction,  and  the 
nomenclature  founded  on  it,  iHll  appev 
immedmtely. 

7.  Wives,  children,  and  other  relatives,  if  an?. 

of  non-expirees. 

8.  Expirees,    Convicts  emancipated  dejure: 

dejure,  in  contradistinction  to  de  fad0. 
The  distinction  is  altogether  a  necesory 
one:  for,  in  point  of  fii^,  one  of  the  cha- 
racteristic features  of  the  estaUiahment, 
and  crimes  of  its  foundation,  was— that 
those  who  by  law  ought  without  excep- 
tion to  have  been  free,  were,  and  were 
to  be,  in  a  multitude  of  instances,  retaised 
in  bondage, 

9.  Wives  and  diildren,  and  other  rektiTes, 

of  expirees, 

10.  Unblemished  settlers :  that  is,  all  settlers 

not  belonging  to  classes  6, 7>  or  8,  or  any 
of  the  preceding  dasses.  Inthisinstsnoe, 
and  for  this  purpose,  the  term  free  setdfft 
(the  term  employed  elsewhere)  would 
not  serve :  since,  if  law  had  been  the  stan- 
dard, classes  7, 8,  and  9  would  have  been 
9isfree  as  these. 

1.  2.  With  reference  to  the  two  fint  of 
these  ten  classes  (Armg  and  NavgJ  the  right 
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of  legislation  may  pais  DHtliout  dispute.  Con- 
ditions migbt  be  stated  as  requisite — limita- 
tions might  be  suggested — but  the  discussion 
would  be  superfluous.  For  ihe  purpose  of 
the  argument,  I  suppose  and  admit  proper 
measures  to  have  been  taken,  and  by  the  pro- 
per authority,  to  subject  all  persons  of  these 
two  descriptioos  to  the  authority  of  the  go- 
▼emor  in  that  bdialf. 

3.  Orer  persons  of  the  third  class  (servmU 
qf  the  erown  in  civil  capacities,)  supposing 
power  to  be  given  to  ihe  governor  to  dismiss 
them  firom  tiieir  respective  situations,  this 
power  operates  of  course  as  a  means  of  tJi/fii- 
flter,  tending  to  produce  a  disposition  towards 
a  gmral  submission  to  his  will,  howsoever 
signified.  Setting  aside  this  means  of  influ- 
ence, tiieir  condition  is  noways  difierent  from 
that  of  class  10th,  unblemished  settlers. 

4.  With  reference  to  commanders  and  crews 
of  British  veteeU^  the  right  might  also  be 
admitted,  for  the  purpose  of  the  argument : 
— though,  in  this  instance,  it  appears  liable 
to  particular  objections,  whidi  will  be  men- 
tioned presently. 

5.  With  respect  to  the  commanders  and 
crews  of  foreign  vessels,  the  right  shall,  for 
the  ame  purpose,  pass  unquestioned. 

0.  With  respect  to  non-expirees  (convicts 
still  in  a  state  of  legal  bondage,)  their  legal 
subjection  to  the  governor,  and  consequently 
to  all  such  orders  as  a  master  in  Englimd  has 
it  in  hb  power  to  issue  to  an  indited  ser- 
vant, may  be  pronounced  unimpeachable :  I 
mean,  supposing  the  course  directed  in  that 
bdialf  by  the  act  to  have  been  pursued  ;*  and 
suppoang  the  civil  brandies  of  the  law  of 
^tgland,  or  of  Scotland,  or  of  both  together, 
or  of  Great  J3ritain,  to  have  grown  up  in 
New  South  Wales,  like  so  many  weeds,  with- 
out having  been  ever  planted  there :  of  whidi 
more  will  be  said  presently.  That  the  spirit 
of  the  old  transportation  system,  which  it  is 
the  professed  object  of  the  act  to  continue, 
CMmot  have  been  conformed  to,  I  have  al- 
ready had  occasion  to  explain  in  another  place.! 
Bat,  if  the  words  of  the  act  have  been  pur- 
sued, in  the  manner  that  wiU  also  be  stated, 
I  tee  nothing  to  hinder  the  power  of  the  go- 
vernor from  haviqg  been  rendered  unimpeadi- 
ahle  in  relation  to  this  dass:  always  assuming 
the  folfibnent  of  the  unfiilfillable  conditions 
just  mentioned. 

•MOcaIILses8.2,c66,gl,  13:  which  it 
may  have  been  till  of  late;  but  could  not  have 
been  hi  the  case  of  the  ship  Olatton,  which, 
having  ssUed  in  September  or  October,  with 
tboQt  4M  convicts,  without  any  legal  power  for 
eeotigning  them  to  bondage,  gave  ocowion  for 
mt  act  pMsed  in  December,  by  which  legality 
has  been  intebded  to  be  given  (and  therefbre  I 
eondude,  without  having  yet  seen  it,  was  given) 
•athetian8action,byanejrfwrt/&ctolaw.  [Not 
glvou  see  Preface,] 

t,LettefstoLoiaPdham.  Letter  I.  p.  190. 
Vol,  IV. 


7.  8.  9.  10.  Over  expiree  convicts,  their 
wives,  children,  and  other  dependent  rela- 
tives— over  tiie  wives,  children,  and  other 
dependent  relatives,  even  of  convicts  them- 
selves in  a  state  of  legal  bondage — over  un- 
blemished settlers^the  governor  neither  had, 
nor  could  have  had,  nor  without  fresh  autho- 
rity fitHn  parliament  can  ever  have,  any  more 
povrer  (I  speak  always  of  legal  power)  than 
I  have. 

Over  any  stores  entrusted  to  his  care,  the 
^vemor,  in  his  quality  of  agent  to  his  Ma- 
jesty, the  legal  proprietor  of  tibose  stores,  will 
have  had  the  same  legal  power  as  any  other 
proprietor  anywhere.  These  stores  being  in 
a  large  proportion  among  the  necessaries  of 
life,  fixim  the  proprietorship  of  these  means 
of  subsistence,  must  of  course  result  a  pro- 
portionable degree  of  influence. 

But  influence — natural  influence — is  one 
thing :  legal  power  is  another.  To  the  pro- 
duction oi  an  effect  by  influence,  consent  is 
necessary :  special  consent  frecedent^  given 
to  each  act,  by  the  production  of  wUdi  the 
influence  has  folfiUed  its  purpose:  to  the 
production  of  the  same  effect  by  power,  no 
such  consent  is  necessary.  Were  tiie  gover- 
nor to  say  to  this  or  to  that  man,  being  a  man 
not  in  bondage  to  him — "  Do  such  or  such  a 
fiece  of  work,  or  you  shall  have  no  bread 
served  out  to  you  to-day — an  order  thus  sanC' 
tioned  nuiy  be  admitted  to  be  legal,  though 
without  any  previous  authority  given  by  par- 
liament for  the  issuing  of  it.  But  iS,  addiess- 
ing  himself  to  the  same  man,  and  peaking  of 
the  same  piece  of  work,  the  governor  were  in 
like  manner  to  say  (as  he  has  so  often  done) — 
«*  Do  this,  or  you  shall  be  whipped" — here 
would  be  an  ordinance  illegal  and  void. 

The  same  thing  may  be  said  of  stny  general 
ordinance  addressed  to  aU  persons  without 
distinction,  with  or  without  any  special  sanc- 
tion annexed  to  it,  and  whatever  may  have 
b^n  the  utility  or  even  necessity  of  it :  so 
fiir  as  the  persons  bound,  or  otherwise  af- 
fected by  it  in  point  of  interest,  are  persons 
subjected  by  any  special  legal  commission,  to 
orders  from  the  ^vemor,  so  for,  and  as  to 
those  persons,  it  is  good  and  legal  Beyond 
this,  and  as  to  all  other  persons,  the  same 
ordhianoe  is  illegal  and  void.  As  for  example: 
orders  that  no  persons  shall,  for  sudi  atune, 
go  beyond  such  and  such  bounds  :|  orders 
that  no  man  shall  build,  or  begin  to  build, 
a  vesael  of  a  site  beyond  sudi  and  sudi  di- 
mensions.! 

I  take  mr  granted  (always  for  the  purpose 
of  the  argument,)  that  whatever  power  of 
legidatioQ  could  be  given  by  the  crown,  td 
anybody,  to  be  exercised  in  this  colony,  has 
all  along  been  given  by  the  crown  to  the 
several  successive  governors.     All  this  not- 

ILC(rflin8,286,295. 
LCoUins,169,488;  TI.53. 
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withstanding— all  this  being  admitted — what 
I  maintain  is,  that,  no  sudi  authority  having 
been  given  to  the  crown,  in  the  only  act  in 
question,*  by  the  legislature,  it  was  no  more 
in  the  power  of  the  crown  to  confer  any  such 
power  of  legislation  ^except  the  limited,  and 
not  so  denominated,  out  only  virtual  powers 
of  legislation  above  excepted)  on  the  gover- 
|ior,  or  any  other  person  or  persons,  than  in 
mine. 


SECTION  IV. 

AMB&ICAN,  &C.  LEGISLATION  NO  PRECEDENT 
FOB  NEW  SOUTH  WALES. 

The  nature  of  the  case  not  fomishing  any 
just  grounds  fior  the  assumption  of  any  such 
legislative  power  as  has  ai^ually  been  ezer- 
Qsed,  I  come  now — (still  acting  under  the 
difficulty  already  recognised)  —  I  come  now 
to  fish  out  imaginary  and  possibly  pretended 
grounds,  at  a  venture. 

True  it  is  accordingly,  certainly  in  general, 
and  £Dr  aught  I  know,  without  exception — 
and  as  such  I  shall  admit  it  —  that  aqiong  all 
the  charters  in  which  the  governments  in  the 
several  existing  English,  British,  or  quondam 
British  colonies  in  America  (West  Indies 
included,)  have  respectively  had  their  rise, 
there  is  not  one,  for  the  granting  of  whidi 
any  powers,  previously  or  subsequently  to  the 
concession  of  it,  had  been  obtained  from  par- 
liament. 

Still  more  clearly  true  it  is,  that  even  in 
the  instance  o£  Georgia  (the  last  colony  es- 
tablished before  the  revolt,  established  at  so 
late  a  period  as  in  the  sixth  year  of  the  reign 
of  the  late  King,)  when  an  act  of  parliament 
was  passed,  having  for  the  object  of  one  of 
its  dausesf  (as  dedared  in  what  may  be  called 
a  cknue  in  its  longwinded  title,)  the  **  en- 
abling his  Majesty  ....  to  pav  ....  ten 
thousand  pounds  to  the  trustees  for  establish- 
ing the  colony  of  Georgia"  no  powers  are 
given  to  the  crown,  any  more  than  in  any 
preceding  or  subsequent  act,  for  the  purpose 
of  legalinng  such  powers,  as  the  crown  must 
then  recen%  have  been  creating  for  the  go- 
vernment of  that  ccrfony. 

But,  since  that  period,  and  brfore  that  of 
the  passing  of  the  act  for  the  foundation  of 
the  colony  of  New  South  Wales,^  this  prac- 
tice of  organizmg  governments  for  British 
dependencies,  in  territories  out  of  Great  Bri- 
tain, by  the  sole  power  of  the  crown,  may,  I 
think,  be  said  to  have  been  relinquished,  and 
virtually  acknowledged  to  be  indefensible. 
I  mean,  by  the  precedent,  set  by  the  act  com- 
monly called  the  **  Quebec  Act,**l  in  which, 
whatever  was  done  in  the  way  of  establish- 

•  27  Oea  IIL  c.  2.         +  1787. 

t6  0eaIILc86,§7.    |[  14  Geow  III.  c  83. 


ing  subordinate  powers  of  legisUttioii,  was  io 
that  case,  as  well  as  in  the  case  of  judicatun, 
done  either  by  parliament  itself,  or  by  antbo- 
rity  therein  given  to  the  crown  by  Parlia- 
ment. 

Even  in  the  same  reign  which  thus  gave 
birth  to  the  latest  instance  of  unperliamentsry 
colonization,  and  not  more  than  seven  yean 
after  that  instance,  the  legality  of  the  pnt- 
tice  appears  to  have  been  regarded  as  matter 
of  doubt,  at  least  by  parliament  it8el£§   At 
this  time,  among  the  American  colonies,  theie 
were  many,  that  under  the  po.wers  of  legis- 
lation granted  to  them  from  the  crown,  bad 
passed  acts  of  their  own,  restricting  penosnl 
libertjf  (as  in  New  South  Wales)— r^tricting 
the  right  of  departure  out  of  the  precincts  of 
their  respective  territories.  Acts  made  (ays 
the  preamble  of  the  British  act)  "  £w  the 
preventing  the  carrying  off,  fiW  the  slid 
colonies  or  plantations,  any  servant  or  slave 
without  the  consent  of  the  owner,  or  the 
carrjing  off  from  thence  any  other  person  or 
persons  whatsoever,  until  such  persons  shaO 
have  taken  out  his  ticket  from  the  secretary's 
office  within  such  respective  colony  or  plao- 
tadon,  in  such  manner,  and  under  such  pe- 
nalties and  forfeitures,  as  in  and  by  the  nid 
several  laws  is  declared  and  provided."  But 
even  at  this  time,  so  little  satisfied  was  par- 
liament of  the  legality  of  the  restrsints  thus 
imposed  — in  other  words,  of  the  IqpUity  of 
the  powers  under  which  they  were  imposed 
—  so  fiff  at  least  as  among  the  persons  that 
legislated  upon  were  included,  viz.  "  coid- 
manders  of  private  ships  of  war,  or  mercfasnt 
ships  having  letters  of  marque," — thatm  the 
act,  and  by  the  clause,  from  the  preamble  of 
which  the  passage  above  quoted  is  copied, 
provision  is  made  for  the  declared  purpose  of 
giving  legality  to  those  same  laws :  "  Be  it 
enacted,*'  says  the  statute,  **  that  all  com- 
manders (as  above)  shall^  upon  their  going 
into  any  of  those  ports  or  harbours,  be  aH^fsd 
and  they  are  hereby  determined  to  be  subject, 
to  the  several  directions,  provisions,  penalties, 
and  forfeitures,  in  and  by  such  laws  msds 
and  provided,  anything  in  this  act  to  the 
contrary  notwithstanding."  5 


§  IS  Gea  II.  c.  4,  §  20.  Na  1740. 

f  The  words  ^^  are  hereby  determined  to  be 
iubject**  might,  if  they  had  stood  alone,  have 
been  taken  lor  words  of  mere  adjuSeat¥m,**» 
But  before  these  come  words  of  enactment '*  iMM 

besubject*'    Fmi;^  the  non  obstante  dam 

it  might  a^n  be  argued,  that  notbingmorM"^ 
meant  by  Uiis  provinon,  than  to  save  those  colo- 
nial laws  from  being  overruled  by  the  other  pfo- 
visions  in  the  same  statute:  and  therefoe,  thst 
the  effea  of  this  section  in  it  was  nothing  more, 
than  to  leave  the  legality  of  these  ooloQisl  legis- 
lations upon  its  ovm  bottom.  But  upon  exs- 
mining  the  act  it  will  be  found,  that  then  a  v^ 
any  part  of  it  to  which  the  movision  in  this  see- 
don  bears  any  specific  or  eltectual  repun^* 
It  is  only  from  some  perfectly  vague  and  mcoa- 
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Sect.  V.]       In  America,  the  Crown  had  no  right  to  legislate  without  Parliament. 

Among  the  powers  actually  exerdsed  in  New 
South  Wales,  with  or  without  instructions  SECTION  V. 

iram  hence,  conformahly  or  unconformably 
to  such  instmctions,  is  that  of  prohibiting 
or  "  preyenting*'  masters  of  private  vessels 
frooa  **  carrying  off  persons"  from  the  colony, 
widioat  special  permission  fr^m  the  governor, 
particHlarizing  each  person  permitted  in  each 
instance.  Upon  the  exercise  of  these  powers 
depends  the  whole  system  of  government  in 
thiii  penal  colony :  every  use  which  anybody 
could  ever  fimcy  it  good  for,  or  capable  of 
being  oiade  good  for.  Even  in  America,  and 
so  early  as  the  year  1740,  the  legality  of  these 
powers  was  looked  upon  as  being  so  ^fues- 
tumable  at  least  (to  say  no  more),  as  to  re- 
quire for  the  confirmation  of  it  the  authority 
ii  Parliament.  In  America,  these  powers 
were  thus  ccmfirmed,  and  were  therefore  legab 
but  in  New  South  WaUe  the^  have  not  been 
thus  confirmed ;  for  America  is  the  only  place 
mentioned  in  the  act  —  American  laws  the 
only  "  bws,"  New  South  Wales  has  nothing 
in  it  that  ever  wasa  imo,  or  so  much  as  called 
a  iaw,  and  America  (God  be  thanked)  has  no 
I  colony  in  it  as  New  South  Wales. 


259 


dusive  inferences  that  any  such  apprehension 
cofdd  arise.  But  it  requires  little  acauaintance 
with  our  statute  law  to  nave  observed,  now  ready 
such  apfirehensioDS  are  to  present  themselves, 
and  bow  ready  the  dnuigfatnnan  is  to  quiet  them 
with  the  qistamary  non  obetante  opiate.  Seven 
Tcais  had  at  this  time  scarce  elapsed,  since  par- 
liament,  in  the  very  act  of  supplying  with  money 
die  embryo  colony,  sat  still  axid  saw  the  crown 
monopolize  die  supplying  it  with  the  powers  of 
coveziunent.  But  at  this  latter  period  (1740) 
mt  tide,  it  seems,  had  already  turned :  and  the 
wonder  win  be  the  less,  that  S4  years  afterwards, 
when  a  new  oomtitution  was  to  be  given  to 
Q^eiec^  narliament  exercised  the  whole  autbo- 
]||^,  and  took  upon  itself  the  whole  manage- 
ment of  the  business. 

Will  it  be  said^the  confirmation  of  these  co- 
lonial laws  was  necessary,  so  far  and  so  fttronly, 
aa  they  undertook  to  bind  o<A«r«  of  his  Miyesty's 
antoects,  natives  of  the  mother  country,  visitmg 
die  colonies  for  a  time  only  in  the  course  <n 
office  or  of  trade?  I  answer  in  the  words  of  the 
court  of  King*s  Bench  in  a  case  that  will  presently 
be  mendoned.*  Amonv  the  "  propositions,  in 
which  both  sides  seem  to  be  pevfecdy  agreed,  and 
which  indeed  are  too  dear  to  be  oootiovertea,'*  is 
**  The  4th,  that  the  law  and  l^ladve  govem- 
t  of  every  dominion  equally  affects  all  per. 


and  moperty  within  the  limits  thereof;  and 
Is  the  mle  of  decision  for  all  questions  which 
arise  there.  Whoever  purchases,  live^  or  sues 
diere,  pots  himsdf  under  the  law  of  the  place. 
An  EngBahmtm  in  Ireland,  the  Isle  of  Man,  or 
the  Plantations,  has  no  privileges  distinct  from 
the  nsdves.**  So  &r  Lord  Mansfield,  If,  then, 
these  Amoican  laws  were  binmng  upon  any^ 
body — ^were  binding  upon  Americans^  they  were 
ab^mdy}jmdhig}SjponEnf^lUimen,  Tney  needed 
no  act  of  parliament,  to  confirm  them  in  their  ap- 
plication to  Knglishmen  and  so  forth. 

•  Campbell  and  Han,  Cowper*!  Reports,  p.  20a 


EVEN  IN  AMERICA,  THE  CROWN  HAD  NO  RIGHT 
TO  LEGISLATE  WITHOUT  PARLIAMENT. 

Relinquished,  as  it  has  been,  no  otherwise 
than  taeitfy,  if  at  all  (for  the  point  is  pot 
worth  arguing,)  if  the  power  had  been  de- 
clared iUegal,  and  abolished  by  express  words, 
it  would  not  have  been  so  disposed  of  with- 
out very  sufficient  grounds.  That  over  Eng- 
lish subjects  in  England,  or  anywhere  else, 
the  king  should,  by  himself  or  by  others, 
exercise  legislative  power,  without  the  con- 
currence of  parliament,  was  repugnant  to 
the  constitution,  was  repugnant  to  Magna 
Charta. 

True  it  is,  for  aught  I  know,  that  till  the 
reign  of  Gkiorge  the  Second,  till  the  year 
1740  at  least,  as  above,  it  never  had  been 
disputed  or  doubted  of:  and  the  train  of  pre- 
cedents by  which  it  has  been  exercised,  com- 
mences with  what  appears  as  the^s^  charter 
given  to  the^s<  colony,  in  the  reign  of  James 
die  First,*  in  1606,  or  thereabouts. 

But,  in  the  days  in  which  the  practice  thus 
originated,  the  exclusive  right  of  parliament 
to  legislative  power  was  far  fi'om  being  de- 
fined as  now.  Even  within  the  territory  of 
England — on  this,  and  that,  and  other  ground 
— die  king  by  his  proclamations  would  be 
legislating  without  parliament,  and  even  in 
spite  of  parliament.  Whatever  parliament 
would  endure  to  see  him  do,  this  and  more 
he  was  sure  to  do  without  parliament  By 
monopolies,  by  ship-money,  by  dispensations 
of  penal  statutes,  on  one  pretence  or  another, 
he  was  even  levying  money  without  parliar 
ment.  The  very  existence  of  parliament  was 
a  matter  of  perpetual  contingency.  At  all 
times  it  depended  upon  the  king's  pleasure 
whether  there  should  ever  be  another.  And 
so  long  as  he  could  contrive  to  go  on  with 
existing  powers,  and  upon  existing  funds,  he 
had  everything  to  lose  and  nothing  to  gain, 
by  calling  to  his  aid  any  such  troublesome 
assistance. 

Even  in  Lord  Cohe*s  time,  had  this  mode 
of  legislating  without  parliament  been  ques- 
doned  in  the  King's  Bench,  it  would  not 
have  stood  its  ground :  at  least  if  Lord  Coke 
had  at  that  time  been  in  disgrace,  and  the 
decision  had  depended  on  Lord  Ckike. 

**  King  Edward  the  Sixth  did  incorporate" 
(says  he  t)  "  the  town  of  St.  Alban's,  and 
granted  to  make  ordinances,  fcc.  They  made 
an  ordinance  upon  pain  of  imprisonment,  and 
it  was  judged  to  be  against  this  statute  of 
Magna  Charta.  So  it  is  i/such  an  ordinance 
had  been  contained  in  the  patent  itself."  Thus 
fiir  Lord  Coke.     The  train  of  reasoning  is 


•  See  L4nd*s  Remarks  on  the  acts  of  the  13th 
parliament  reladve  to  the  colonies,  177^ 
1 2d  Inst  54. 
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evident.  It  was  by  the  glaring  illegality  in 
the  case  last  mentioned  (which  is  ihe  feigned 
case,)  that  light  was  thrown  on  the  covert 
illefi^ty  in  the  fonner  case,  which  was  the 
retu  case.  It  was  a  case  actually  decided, 
decided  in  the  Common  Pleas,  and  reported 
bv  Lord  Coke  himself.*  The  decision  was 
given  in  the  38th  year  of  Elizabeth,  and  even 
Elizabeth  submitted  to  itf 

Had  the  first  charter  that  was  ever  granted 
ibr  the  foundation  of  an  English  colony  (say 
the  charter,  granted  in  1606,  for  the  coloni- 
sation of  ihe  tract  of  land  then  comprised 
under  the  denomination  of  Virginia  by  James 
the  First,)^ — ^had  this  first  charter  been  ques- 
tioned as  illegal — as  contrary  to  the  decision  in 
the  St.  Alban's  case,  in  vain  would  it  have 
been  to  have  said, — **  This  case  is  different : 
THAT  applies  to  Englishmen  wishing  to  legis- 
late in  England :  this  applies  to  Englishmen 
wishing  to  legislate  in  a  distant,  and  as  jet 
unplanted  region."  To  warrant  any  such  dis- 
tinction, there  was  neither  principle  nor  prece- 
dent. Not  principle:  because,  as  to  hardship, 
if  Englishmen  are  to  be  legislated  upon 
otherwise  than  by  parliament,  how  was  the 
hardship  lessened  by  their  being  in  the  then 
wilderness  of  America?  in  a  quarter  of  the 
globe,  so  far  out  of  the  reach  of  the  protect- 
ing hand  of  parliament  ?  Not  preeedaU :  for, 
of  an  attempt  to  subject  them  to  legidation 
in  this  mode,  the  instance  in  question  is,  by 
the  very  supposition,  the  first  instance. 

The  right  of  thus  granting  away  the  powers 
of  parliament  passed  (it  is  true)  unquestioned. 
Why  ?  because  nobody  ever  started  up,  to 
whom  it  had  happened  to  conceive  himself 
as  being  concerned  in  interest  to  question  it. 
For,  if  a  man  went  from  England  to  live 
there,  it  was  because  he  found  it  more  agree- 
able to  him  to  live  there  under  those  laws, 
than  to  live  in  England  under  English  laws : 
and  if  at  any  time  a  man  preferred  English 
laws,  England  was  at  all  times  open  to  re- 
ceive him.  Whatever  was  the  cause,  such 
at  least  was  the  effect :  the  right  remained 

•  Coke*s  Reports,  part  6,  p.  64.  Case  of  the 
corpontion  of  St  Aman^s,  aJled  by  him  Clark' t 
Case. 

J^  There  was  something  more  in  this  than  in 
inary  cases.  A  snake  was  seen,  or  thought  to 
be  seen,  in  the  ffiass.  Even  in  that  age  of  gene- 
ral al:Jection  ana  judicial  dependence,  the  judges 
spied  it  out,  and  took  fire  at  it.  What  little  con- 
stitutional  blood  a  man  could  at  that  time  find 
in  his  veins,  it  called  up  in  their  cheeks.  More 
it  meant  (say  they)  than  meets  the  ear.  This  is 
an  attack  upon  Magna  Charta :  that  peculiar  and 
inestimable  security  of  Englishmen^  which  (so 
often  has  it  been  orcken  into)  has  more  than 
thirty  times  been  confirmed,  ^  Ccst  ordinance 
est  encounter  le  statute  de  Magna  Charta,  ciqi>.  i^ 
NuUus  liber  homo  imprisonetur.  Quel  act  ad 
estie  oonfirm,  et  estably  oustre  30  foits,  et  Ussent 
le  plaintiff  ne  poit  alter  la  ley  in  tiel  case.** 
f  See  Lind  on  the  Colonies,  p.  94, 177d. 


unquestioned ;  and,  remaining  imqnestioned, 
usurpation  had  time  to  dothe  itaelf  in  the 
garb  of  law. 

Admitting,  that  on  any  one  mass  of  terri- 
tonr,  having  English  owners,  ai^  not  being, 
or  having  passed,  under  the  dominion  of  any 
fonaga  power,  the  concurrence  of  the  three 
estates  IS  necessary  to  legislation,  no  reason 
can  be  given  why,  on  any  principle  eitiier  of 
vtiUty  or  analogy,  it  shodd  be  less  necessary 
on  any  other  spot  so  drcnmstanoed.  By  re- 
moteness from  the  natal  soil — from  the  seat 
of  connexion  and  protection — the  hardship 
of  whatever  is  looked  upon  as  tgramuf  is  not 
lessened  but  enhanced.  The  sense  of  It&er^ 
(of  what  is  meant  by  liberty  in  one  of  its 
thousand  senses)  has  not  been  found  to  eva- 
porate by  expatriation  in  English  slel^  as  the 
sense  of  smcil  has  been  said  to  do  in  Engfish 
dogs.  Of  Englishmen  surely  it  may  be  ssid, 
if  of  any  men,  Ccehim,  non  animum  waUaat, 
qui  trane  mare  eumtnt. 

For  whom,  or  what,  was  it  that  the  pro- 
tection afibrded  by  Magna  Charta  was  in- 
tended ?  For  the  inhabitamU  of  the  land,  or 
for  the  soil  only  ?  —  for  the  flesh  and  blood, 
or  only  for  the  stocks  and  stones  ? 

A  lawyer,  who  should  attempt  to  get  rid 
of  the  application,  of  the  case  of  the  charter 
given  to  certain  inhabitants  of  St.  Alban's. 
to  the  case  of  a  charter  granted  to  c^iain 
inhabitants  of  other  places  in  England,  must 
answer  boldly  —  **  Only  for  the  stocks  and 
stones.  Englishmen,  the  moment  they  get 
out  of  sight  of  the  stocks  and  stones  of  Eng- 
land, for  whom  alone  Magna  Charta  was 
designed,  are  neither  worth  protecting  nor 
worth  governing.**  But,  unless  it  be  on  a  spot, 
which  being  under  foreign  owners,  aflbrds  a 
protection  and  a  governance  of  its  own,  in 
what  book  will  he  find  a  colour  for  saying, 
that  Englishmen,  by  being  out  of  sight  m 
English  ground,  are  either  out  of  the  pro- 
tection or  out  of  the  fooemanee  of  an  Eng- 
lish parliament  ?  Limited  as  the  power  of  an 
Engfish  king  is  over  Englishmen  in  England, 
in  what  book  will  he  find  that  it  is  absolute 
over  them  everywhere  else  ? 

Will  the  portion  of  ooneemt,  of  popular 
consent,  given  in  the  first  instance  to  these 
charters,  or  the  consent  given  in  succeeding 
times  to  the  laws  made  m  America,  in  the 
several  colonies,  in  consequence  of  these 
charters — will  any  such  sanction  be  urged  in 
proof  of  the  original  validity  of  a  piurely  royal 
act,  thus  attempting  to  legislate  over  Eng- 
lishmen without  parliament? 

Alas  t  what  a  doud  of  illusions  is  involved 
in  that  little  word  consent,  employed,  as  ib  is 
but  too  common  for  it  to  be  employed  I  But» 
without  plunging  into  any  such  discussions, 
it  is  sufficient  to  say  here,  that  no  sodi  «a* 
parliamentary  consent  had  any  weight  in  the 
St,  Alban's  case.    There  never  could  have 
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N.  S,  WeUh  LegisUuiom  void,  for  want  of  an  A$»embhf, 


been  applied,  to  the  law  ci  any  American 
MBemMy  of  succeeding  times,  the  actmal  con- 
sent of  so  great  a  proportion  of  individuals 
to  be  governed  by  it,  as  there  probably  was 
in  the  St.  Alban^s  case.  But  this  did  not 
liinder  the  attempt  made  in  that  case  ^  (the 
attempt  on  the  part  of  the  king,  in  comuno- 
tioQ  with  a  portion  of  the  inhabitants  of  that 
one  town,  to  legislate,  on  pun  of  imprison- 
ment, over  the  rest)  from  being  disallowed : 
disallowed  on  the  ground  of  its  being  an  in- 
iRasion  of  the  rights  of  parliament. 

What  is  the  consent  required  by  the  oon- 
stitudoo  to  give  validity  to  a  law?  The 
consent — not  of  a  part  surely,  but  of  the 
whole.  It  is  not  the  consent  of  that  part  of 
the  king's  subjects  for  whose  exclusive  ad- 
vantage the  law  is  made,  that  is  sufficient  to 
give  ^didity  to  a  law,  by  which  others,  not 
sharing  in  the  benefit,  are  attempted  to  be 
bound :  if  it  were,  there  would  never  be  any 
want  of  consent  to  the  worst  law.  Ndther 
then,  nor  since,  has  the  consent  necessary  to 
give  validity  to  any  English  law,  been  either 
more  or  less  than  tiie  consent  of  the  two  sets 
of  trustees  for  the  whole  body  of  the  king's 
subjects.^ the  two  other  estates  of  Parlia- 
ment. 

The  question  is,  whether  the  king,  with 
tlie  a«ent  of  a  few  persons  named  by  him- 
self^ had  it  in  his  power  to  repeal,  pro  tanto, 
the  statute  called  Magna  Charta  f  The  an- 
swer  is  given  by  the  judges  in  the  St.  Alban*s 
case :  *'  L'assent  ne  poet  alter  la  ley  in  tiel 
case.**  If  this  be  not  the  very  best  of  French, 
better  English  at  least  cannot  be  desired. 

To  supply  what  is  thus  in  contemplation 
of  law  wantmg  in  point  of  consent,  will  any 
audi  topic  as  that  of  abstract  utility  be  re- 
sorted to?  Will  it  be  urged,  in  the  view  of 
giving  validity  to  the  illenl  mass  of  pretended 
law,  that  the  benefit  of  all  parties  followed 
from  it?  This  benefit,  admitting  it  in  its  full 
extent,  this  benefit,  destined  to  be  reaped  in 
afrer  ages,  will  it  give  retro-active  vididity 
to  an  act  void  firom  the  very  first  instant? 
If  so,  at  what  point  of  time  was  it  that,  on 
ft  sudden,  and  without  any  efficient  cause,  an 
illegal  act  was  thus  converted  into  a  legal 
one? 

Legality^  it  must  be  remembered,  not  ex- 
pedienqf,  not  abstract  utility,  is  the  question 
here :  to  confound  the  two  ideas  wtmld  be 
to  tear  all  law  up  by  the  roots.  Admitted 
in  the  fiillest  extent,  the  alleged  expediency 
would  prove  no  more  than  this,  vix.  tiiat,  had 
James  the  First  obtained,  by  a  law  of  parlia- 
ment, authority  fi>r  the  foundation  of  his  first 
colony — authority  for  the  powers  conveyed 
by  the  charters,  in  virtue  of  which  this  co- 
lony was  founded— had  the  king  so  done— . 
ft  law  to  that  effect,  if  passed,  would  have 
been  a  good  law :  and  so  in  regard  to  the  I 
aeveral  other  rca/cok>nies,  reo/ charters,  and  I 
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correspondent  ideal  laws.  But,  the  expe- 
diency of  ail  these  ideal  laws,  does  it  prove 
them  real  ones?  does  it  prove  that  any  such 
acts  of  parliament  were  actually  passed  ? 

When  a  practice  is  repugnant  to  acknow- 
ledged principles,  the  case  of  general  war» 
rants  is  sufficient  to  show  how  little  force 
there  is  in  mere  official  precedents,  however 
numerous  the  train  of  them,  and  however 
ancient  the  commencement  of  it.  For  the 
purpose  of  that  case,  a  list  of  general  warrants 
(a  list  of  the  cases  in  whidi  authorities  of 
that  description  had  been  issued  by  the  ser- 
vants of  die  crown)  was  published  at  the 
time.*  It  begins  with  the  Restoration ;  not 
surely  because  there  were  none  of  any  ear- 
lier oate  (for  such  there  must  have  been  in 
numbers,)  but  because  it  was  not  conceived 
that  authorities  of  that  kind,  issued  at  any 
less  constitutional  period,  could  possess  any 
tolerable  chance  of  being  looked  upon  as  good 
precedents. 

Prior  to  the  issuing  of  the  first  general 
warrant,  there  was  no  direct  judicial  dedsion 
against  general  warrants,  as  there  was  against 
legislative  power  exerdsed  by  the  crown, 
without  parliament,  in  the  case  just  men- 
tioned :  yet  general  warrants,  ^ite  of  the 
number  of  precedents  and  length  of  the  prac 
tice,  could  not  stand  their  ground.  Against 
general  warrants  there  was  nothing  but  prin- 
eiple.  Against  colonization  charters  there  is 
the  prindple,  and  a  direct  judgment  grounded 
on  it.  And  who  is  there  that  will  deny  that, 
in  the  scale  of  common  law,  a  tiiousand  un- 
judicial official  precedents  are  not  equal  to 
one  judicial  one? 


SECTION  VL 

NULLITY  OP  LBQISLATION  IN  NSW  SOUTH 
WALES,  FOa  WANT  OF  AN  ASSEMBLY  TO 
CONSENT. 

All  this,  however,  is  but  skirmishing — mat- 
ter of  illustration,  not  of  necessary  argument. 
For,  though  the  right  of  the  crown  to  found 
colonies  (as  the  American  colonies  were 
founded)  without  parliament,  were  ever  so 
well  established,  a  claim  in  that  quarter  to 
exerdse  or  create  legislative  powers,  to  be 
exercised  over  EInglishmen,  Scotchmen,  or 
Irishmen,  in  New  South  Wales — in  thb  co^ 
long  sui  generis — in  this  so  denominated,  but 
perfectly  nondescript,  and  newly  discovered 
spedes  of  colony — would  not  be  the  less  un- 
founded. 


*  The  docnments  printed  in  that  list  would  not 
be  found  all  of  them  to  come  within  this  descrip- 
tion :  but  of  one  sort  or  other  there  are  136.  Tne 
tide  of  the  book  in  my  possession  is — '*•  Covic* 
taken  from  the  Records  of  the  King's  Bench,  of 
Warrants  by  Secretaries  of  Statc,*^  &c  4to, 
1763.  No  bookseUer's  name. 
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In  all  the  several  charters  by  which  legis- 
lative power,  whether  per  se  or  per  alios,  was 
exercised  by  the  king,  there  were  two  com- 
mon features,  and  &ose  most  indispensable 
ones :  —  1.  Consent  on  the  part  of  Uie  colo- 
nists as  to  their  subjection  to  such  powers — 
irrevocability  of  the  privil^es  granted  by 
such  charters — irrevocability  of  the  king's 
act,  whereby  such  powers  were  created,  or 
the  right  of  creatmg  them  conferred. 

The  irrevocability,  though  a  feature  per- 
fectly distinct  from  &e  consent,  was  a  natural, 
and  one  may  almost  say,  a  necessary  conse- 
quence of  it ;  or  rather  preliminary  to  it.  For 
what  man  of  common  prudence  would  have 
gone  to  embark  his  property  and  his  pro- 
spects, under  a  form  of  government,  in  wlucfa, 
so  long  indeed  as  it  remained  unchanged,  he 
looked  upon  them  as  safe,  but  at  the  same 
time  without  any  security  against  its  being 
changed  at  any  time — changed  into  some  un- 
known arbitrary  form,  under  which  every 
thing  would  go  to  wreck — changed  without 
his  being  heard,  and  at  the  suggestion  of  some 
court  &vourite,  whose  object  would  be  of 
.  course  to  extract  plunder  from  the  change  ? 
• — Not  general  satire — particular  history  is 
here  in  view:  Elizabeth  and  James,  with 
their  favourites  and  their  monopolies. 

The  irrevocability  of  the  sanction  given  by 
the  crown  was  therefore  of  the  very  essence 
of  the  case.  This  attribute  of  it  was  recog- 
nized all  along  by  the  judicial  power.  Even 
in  the  most  arbitrary  times,  the  crown  itself 
never  pretended  that  its  own  charters  of  this 
kind  were  revocable  at  its  own  pleasure. 
The  utmost  of  its  pretensions  was — that  for 
certain  causes,  these  powers  of  subordinate 
government  were  susceptible  of  being  for- 
feited :  it  belonged  to  the  judicial  authority 
in  that  behalf  (the  Court  of  King^s  Bench)  to 
pronounce — to  pronounce  judicially  in  each 
case — upon  the  existence  of  any  such  cause 
of  forfeiture.  And  in  the  annals  of  that 
court,  and  of  the  colonies,  are  contained  di- 
vers instances  of  prosecutions  instituted  on 
that  ground,  against  colonial  governments, 
and  of  resignations  made  of  charters,  under 
the  apprehension  of  such  prosecutions.* 

As  to  consent  (by  which  I  do  not  mean 
a  presumptive,  constructive,  fictitious,  pre- 
tended, general  consent,  but  actual,  direct, 
individual,  consent ;)  immaterial  as  the  cir- 
cumstance is  in  this  view,  under  a  govern- 
ment already  formed,  in  a  territory  into  the 
precincts  of  which  a  man  has  been  introduced 

either  by  birth  or  voluntary  self-conveyance 

nugatory  as  any  argument  grounded  upon  it 

would  be  in  the  ordinary  state  of  things 

yet  in  a  new  formed,  or  forming  government 
—  in  a  new  planted,  or  about  to  be  planted, 


•  SiC  liiml.  Remarks  on  the  Acts  of  the  13th 
Parliament,  1775. 


colony — every  thing  depends  upon  it:  utility, 
and  therefore  that  law,  which  so  fiir,  and  so 
&r  only  as  it  has  utility  for  its  basis,  is  any 
thing  better  than  oppression  and  abase,  de- 
pends upon  it  altogether.  To  a  man's  being 
bom  m  a  country,  his  consent  cannot  be 
taken — but  to  hb  bemg  amveyed  to  it,  his 
consent  can  be  taken ;  and,  on  its  being  takea 
or  not,  depends  a  Pandora's  box  of  miseries 
and  injuries. 

In  New  South  Wales,  not  only  was  this 
most  indispensable  of  all  requisites  to  the 
foundation  of  a  colony — to  the  estaUishment 
of  legislative  power  in  a  colony,  wanting -« 
notoriously  wanting — on  the  part  of  the  ^esX 
mass  of  the  intended  population ;  but  the 
getting  rid  of  so  troublesome  a  condition — 
the  weeding  it  and  eradicating  it  out  of  the 
about-to-be-new-planted  colony, was  the  very 
object — the  professed  object — the  sole  pro- 
fessed object — of  the  foundation  of  this  vast 
receptacle  of  penal  suffering.  If^  in  point  of 
&ct,  it  should  ever  acquire  a  title  to  the  name 
of  a  **  colony" —  (the  name  bestowed  upon  it 
in  the  tenor  of  the  law  made  for  the  found- 
ation of  it,)t  it  could  only  be  in  so  &r  as  the 
persons  sent  thither  against  their  wills,  and 
having  a  legal  right  of  departing  firom  thence 
at  the  expiration  of  certain  terms,  should,  by 
irresistible  power,  m  defiance  of  that  right,  be 
kept  there  each  to  his  life's  end. 

In  common  intendment — in  common,  and 
not  merely  in  vulgar,  but  in  deliberate  and 
well-considered  language — permanence  of 
inhabitancy  is  acknowledged  to  be  of  the 
very  essence  of  colonization.  Accordingly, 
in  the  disputes  that  of  late  have  arisen  on 
the  affiiirs  of  the  East  Indies,  the  language  on 
one  side  is,  **  To  do  thus  or  thus  would  be 
colonization : — as  you  tender  your  existence, 
forbear  to  colonize." 

Force  under  the  law,  was  to  plant  men 
there ;  force  against  law,  was  to  keep  them 
there  :  and  when,  under  the  law,  they  were 
planted,  it  was  for  this  very  and  only  end 
and  purpose — that  against  law  they  might 
be  kept. 

NoLENTES  per  popuhs  dot  jura  should  be 
the  royal  motto,  in  this  as  purely  royal,  as  it 
is  daringly  anti-parliamentary,  cohmy  of  New 
South  Wales. 

So  much  as  to  the  first  mentioned  condi- 
tion, consent — consent  to  habitancy  and  sub- 
jection. But  this  condition,  a  condition  so 
inseparable  to  the  foundation  of  every  cokmy 
that  is  any  thing  better  than  a  bastile,  being 
so  essentially  wanting  to  the  foundation  of 
this  colony,  it  seems  almost  superfluous  to 
extend  the  observation  to  the  other  kindred 
condition — irrevocability  of  privilege.  That 
which  was  never  granted,  cannot  easUy  be 
revoked.    So  fiu-  the  inhabitants — the  chosen 
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infaabitants  of  New  South  Wales — are  secure 
enough.  What  was  never  possessed,  cannot 
be  forfeited. 

If  common  sense  be  not  of  itself  convincing 
enough,  e'en  let  us  translate  it  into  common 
law.  In  their  day,  the  American  Constitu- 
tions were  legal  ones :  be  it  so.  But  they  were 
by  charter :  here  there  is  none.  No  charter 
either  has  ever  yet  been  granted — or  is  in  a 
way  very  soon  to  be  applied  for  by  the  inha- 
bitants, or  any  iidiabitants  of  New  South 
Wales.  Yet  has  the  colony  been  **  founded" 
I  suppose: — founded  as  Mr.  Pitt  and  Bfr. 
Rose  found  colonies.  — No  charter ,  no  colony. 
In  that  one  te(mnical  expression,  are  conden- 
sed the  two  substantial  and  rational  grounds 
of  nulltty :  no  consent  to  subjection — no  ir- 
revocalnlity  of  privilege. 

All  this  while  a  sort  of  a  colony  there  is — 
I  am  perfectly  aware  of  it — that  is,  or  has 
been  supposed  to  be,  capable  of  existing  with- 
out diaiters,  and  in  which  the  advisers  of 
the  crown  have  accordin^y  been  used  to  find 
themselves  pretty  much  at  their  ease.  I  men- 
tion it,  to  save  gentlemen  the  trouble  of 
catching  at  the  shadow  of  an  argument.  It 
is  the  sort  of  colony  that  has  been  obtained 
by  conquest;  having  surrendered,  with  or 
without  capitulation ;  having  or  not  having, 
at  the  treaty  which  confirmed  the  cession  of 
it,  a  stipulation  made  in  fiivour  of  it ;  having 
or  not  having,  antecedently  to  its  surrender, 
a  constitution  of  its  own.  All  or  any  of  these 
Tarleties,  might  upon  occasion  afibrd  consi- 
derable amusement  to  any  learned  gentleman, 
who,  along  with  his  brief,  should  have  ac- 
quired a  taste  for  the  natural  history  of  the 
law  of  colonies.  But,  as  to  any  practical  use 
for  them,  happily  in  tke  case  of  New  South 
Wales  there  is  none.  To  the  host  of  follies 
included  in  the  circumstance  of  distant  pos- 
session,  this  colony  at  least,  with  all  its  pe- 
culiarities and  all  its  faults,  has  not  added 
that  vulgar  and  crowning  folly  of  distant 
conquest.  It  is  needless  to  enquire,  what  on 
this  occasion  might  have  been  the  virtue  of 
a  string  of  wampum :  no  wampum,  nor  any 
substitute  for  wampum,  has  either  been  re- 
ceived or  given  in  New  South  Wales.  When, 
from  their  immense  continental  island.  Be- 
niOong  and  Yem-mer^ra-wannie*  did  us  the 
hoiioor  to  bestow  a  glance  upon  this  our  lit- 
tle one,  it  was  in  de  character  of  private 
gentlemen,  travelling  for  their  amusement, 
or  at  least  for  our's :  they  signed  no  treaty 
with  his  Majesty,  nor  brought  with  them  any 
diplomatic  powers. 

The  flaw  is  an  incurable  one :  if  it  were 
not,  it  would  be  none.  No  charter  ever  could, 
can  now,  or  ever  can  be  granted.  It  is  not 
a  case  for  charters:  all  the  wax — all  the 
parchment  in  the  king's  stationary  office — 

•  Collins,  p.  251. 
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all  the  law  on  all  his  woolsacks — would  not 
nmke  one.  A  charter,  make  it  of  what  or 
how  you  win,  must  have  somebody  to  accept 
it.    But  a  charter — a  thing  to  keep  men  m 

New  South  Wales Who  is  there,  or  who 

ever  can  there  be,  to  accept  it  in  New  South 
Wales  ?  A  charter  to  empower  a  fi«e  man 
to  lead  a  life  of  slavery,  and  to  be  flogged  as 
often  as  he  endeavours  to  escape  from  it!  f 

Instructions  and  counter  instructions — in- 
sinuations and  counter  insinuations — instruct 
tions  in  form  and  instructions  not  in  form ; — 
despotism  acting  there  by  instructions,  and 
without  instructions,  and  against  instructions ; 
— all  these  things  there  may  be,  and  will  be, 
in  abundance.  But  of  charters — unless  such 
instructions  be  called  charters ; — ciconstitU' 
tions — that  anybody  that  can  help  it  will  be 
governed  by; — of  any  lawful  warrants^  un- 
less fi^>m  Parliament ;  —  from  the  presei^  day 
to  the  day  of  judgment  there  will  be  none. 

No,  most  assuredly ;  no  parchment,  no  wax, 
no  cement  is  there  whatever,  that  can  patch 
the  no-constitution  of  it  together  for  a  mo* 
ment  longer,  or  prevent  the  improved  c(dony 
from  being  converted,  any  day  in  the  year^ 
into  a  still  worse  chaos  than  it  is.  No  plas* 
ter  of  any  kind  can  be  laid  on  upon  this  uni- 
versal sore,  by  any  other  than  the  all-healing 
hand  of  Parliament. 

If  this  view  of  the  law  be  not  just,  and  if 
the  penners  of  the  New  South  Wales  act 
were  not  themselves  sensible  of  its  being  so, 
wherefore  apply  to  parliament  for  powers, 
for  the  organization  of  a  judicial  establish- 
ment in  that  colony  ?  Judicial  power  is  in 
its  nature  inferior,  subordinate  to  legislative. 
If  the  crown  had  an  original  right  to  create 
the  superior  power,  how  can  it  have  been 
without  the  right  of  creating  the  subordinate  ? 
If,  bv  the  American  charters,  the  king  creates 
legislative  [towers,  by  the  same  charters  he 
creates  powers  of  judicature ;  or  what  comes 
to  the  same  thing,  confers  authority  for  the 
creation  of  such  powers. 

This  argument,  it  must  be  acknowledged, 
supposes  something  like  consistency  on  the 
part  of  the  penners  of  the  act ;  and  of  con- 
sistency what  traces  in  it  are  to  be  found? 


SECTION  VII. 

NULUTT  OP  governor's  ORDINANCES.  FOB 
WANT  OF  A  COURT  TO  TRY  OFFENCES 
AGAINST  THEM. 

One  imagination  more,  for  a  last  effort; 
With  or  without  a  declaration  to  that  effect 
by  the  king's  governor,  the  laws  of  England, 
(let  it  be  said,)  such  as  they  exist  at  present, 
and  such  of  them  as  are  applicable  to  the 
state  of  things  in  the  new  colony,  transport 


t  Letter  I.  to  Lord  Pelhani,  p.  1U3. 
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themselves  in  one  great  dmss  into  New  South 
Wales.  After  them,  transport  themselves, 
as  they  came  out,  all  subsequently  manu&c- 
tured  masses  of  law,  common  as  well  as  sta- 
tute, such  of  them  as  are  so  applicable,  and 
in  as  £u>  as  they  are  so  applicable,  each  in  an 
air  balloon  of  its  own  miUdng,  without  any 
body  to  send  them  out,  or  mi^  it  possible 
for  them  to  be  known  when  they  are  arrived. 
Moreover,  along  with  the  first  great  mass, 
transports  itself  in  like  manner  the  right  of 
tatabUahing  courU  ofitaHce  for  the  tnal  m 
sdl  offences  against  all  sudi  masses  of  Emg^ 
iitk'made  law,  present  and  future,  as  they 
eame  in;  under  the  ringle  condition,  that  the 
mode  of  procedure  in  such  courts,  in  each 
sort  of  case,  shall  not  be  different  from  the 
mode  of  procedure  in  the  same  sort  of  case 
pursued  in  England.  Why  these  conditions? 
— for  this  reason.  The  drcumstanoe  that 
rendered  the  authorrty  of  parliament  neces- 
sary for  the  legalization  of  the  sort  of  court 
which  it  has  actually  been,  employed  in  lega- 
lixmg,  is — that  that  court  not  calling  in  tiie 
assistance  of  a  jury,  though  the  cases  are  jury 
cases,  the  mode  of  proceeding  under  it  is  not 
according  to  the  law  of  England.  Being, 
therefore,  the  sort  of  court  whidi  the  king's 
agent  with  all  his  powers  had  not  quite  power 
enough  to  make,  thence  came  the  necessity 
of  sending  it  out,  reatfy-iMde  by  ihe  king,  in 
pursuance  of  powers  obtained  from  Parlia- 
ment for  the  making  it. 

Unfounded  this,  a  great  part  of  it  at  least, 
in  principle  or  in  fiu:t.  But  even  if  all  the 
dreams  in  it  were  truths,  the  government  of 
New  South  Wales  would  not,  in  point  of  le- 
gality, be  one  jot  the  better  for  them.  These 
courts,  made  ^fter  the  English  pattern,  serve 
for  the  trial  of  offences  against  English-made 
laws: — allowed;  but  ^e  offences,  for  the 
trial  of  whidi  proper  courts  are  wanted,  are 
not  offences  against  English-made  laws.  By 
^ndiat  courts,  then,  in  New  South  Wales  are 
these  non-EMgUsh  offences  to  be  tried?  Not 
by  these  supposed  New  South  Wales  made 
courts,  since,  by  the  supposition,  it  is  only 
for  the  trial  of  Englisk-made  offences  thi^ 
they  can  be  nuide  to  serve.  Not  by  the 
grand  court,  the  establishment  of  whidi  was 
the  sole  business  of  the  statute :  for  it  is  to 
the  trial  of  EngHah-made  offences  that  that 
court,  by  the  express  words  of  the  statute, 
stands  confined: — the  court,  when  "con- 
vened," is  to  be  **  for  the  trial  and  punish- 
ment of  all  such  outrages  and  misbehaviours, 
as,  if  committed  within  this  realm,  would  be 
deemed  and  taken,  according  to  the  laws  of 
Miff  r«db,  to  be  treason  or  mbprision  thovof, 
fielony  or  misdemeanour;*'  —  not  aU  **  out- 
rages and  misbehaviours"  withomt  exception, 
but  such  alone  as  would  be  "  misdemeanours" 
and  so  forth,  '*  if  committed  within  this 
realm," 


[Sbct.  VIL 


The  governor  Tsappose)  issues  an  ordioanca 
(such  as,  it  will  he  seen,  he  has  issued  in 
abundance,)  prohibiting  an  act,  whidi  would 
not  have  bcsn  either  **  misdemeanour"  or 
*(  misbehaviour,"  '*  if  committed  within  thia 
realm."*  Admit  then,  that  it  is  really  in  the 
power  of  the  crown  to  communicate  to  the 
governor,  in  his  individual  capadtyrthe  power 
he  ha«  so  often  exerdsed,)  the  complete  power 
of  legislation.  Power  of  legislation  alone 
being  thus  communicated  to  him,  pO¥rer  of  jm- 
diceiure  (except  in  the  case  of  acts  that  would 
be  offences  **  if  committed  in  this  realm,")  not 

*  Obliged  to  copy  from  the  act  die  wotds, 
**  this  ream,**  it  is  mipossible  to  avoid  notidng, 
to  what  a  degree  even  the  scanty  scrap  of  power 
undertaken  to  be  created  by  it,  is  torn  io  tatleta 
by  diese  two  words: — a  proof  bow  little  of  ihe 
nund  of  the  l^pblatnre  was  bestowed  upon  this 
business,  and  bow  slight  any  inference  that  caa 
be  drawn  from  what  was  aetuaUy  done  by  it,  to 
what  was  laifMded  or  in  eoalflmijs/iofi  to  be  done. 
*«  7MffrAilm*«— whatreahn?aninsttbeUwof 
what  realm  must  an  act  be  an  oflwnoe,  tnable  un- 
der the  court  so  constituted  ?  Against  the  law  of 
England  ?  of  Scotland  ?  or  of  Great  Britaia,  i.  e. 
of  both  together  ?— If  an  act,  being  an  offence— 
not  against  any  law  passed  sboe  the  Union,  but 
only  agahist  the  law  of  England,  as  it  stood  before 
theUmon; — if  such  an  act  bean  offence  triaUe 
in  diis  court,  so  must  an  act  whidi,  though  not 
an  offence  aninst  the  English  law,  is  an  oAnce 
against  the  S'cof/itA  law.  To  ^oial  otrf  the  con- 
fusion, is  the  only  thing  to  the  present  purpose  s 
to  attempt  to  clear  it  up  would  take  a  volume. 

Injuries  purely  cixfil,  might,  for  aught  I  know, 
be  '^misbehaviours;*  but  are  they  ^  mtsdemM- 
noursV*  I  mean  hi  the  legal  sense  of  the  word, 
according  to  the  law  of  England.  Take  for  ex- 
ample acts  purdy  negative.  Non-Payment  of 
iehtsz  non-performance  of  contracts,  &c;  &c. 
Blackstone,  at  least,  is  as  dedded  as  possible  in 
the  negative.  [B.  Iv.  ch.  1.1  And  now  stands 
this  matter  unoer  the  law  of  Scotland$ 

England,  I  take  for  granted — England  alone 
_wailooked  toas  the  standard  of  evoythingthai 
was  to  be  done:  into  Scotland,  not  so  mi^  as 
the  mind  of  our  legislators  had  ever  trareUed. 

Offences,  involving,  inthedescription  of  than, 
denominations  common  or  prc^per.- names  or 
pbtces,  persons,  and  things — thmgs  reai,  things 
incorporeal^  i.  e.  fictitious— such  as  ojicts,  Ac. 
&&,  may  not  improbably  be  found  to  oe  inoom. 
missible  (i.  e.  actt,  though  of  like  tendency,  may 
not  be  qfbnces,  or  not  punishdbk)  in  territories 
where  »ithplaces,persons^  things,  ftc.  are  not  to 
befbund.  Even  in  Englano,  Bum  speaks  of  Eng- 
lish laws  rendered  in  this  way  incacecutaMe; — 
instancing  those  ^  which  appdnt  an  offender  to 
be  whipped  by  the  commofi  hangman — where 
perhaps  there  is  no  sudi  officer.**  [BumU  Jus- 
tice. Conclusion.]  Instances  are  innumerable: 
I  give  this  as  most  likdy  to  be  familiar.  Of- 
fences punishable  in  England  by  an  eccMu' 
tical  court  only — are  tney  *^  misdemeanours^ 
hi  New  Souti)  Wales? 

Points  like  these  might  be  started,  enough  to 
fill  a  vdume :  all  unresolved,  and  many  unr^v- 
able.  The  whole  act  is  but  a  vast  mine  of  nulli- 
ties and  kofoiU,  Found  a  odony  out  of  an  aa 
like  this  ?  Build  a  house  as  wdl  out  of  a  load 
or  two  of  brick-bats^ 
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Mug  giFen  to  him  or  anybody,  what  would 
be  be  the  better  for  it?  He  has  power  to 
ertate  the  oflence,  but  neither  he  oor  any- 
body elae  has  any  power  to  fmm$k  or  try  the 
offender  for  it,  when  committed.  The  go- 
Temor,  by  his  proelamatum$,  has  power  to 
€maet  new  law8.  Be  it  so.  But  has  he  like- 
wise powers  to  create  Star  Chambers — to 
punish  such  as  shall  fiul  of  obeying  those  pro- 
dbmaations?  Where  is  the  court  to  try  any 
such  <^enoe  ?  The  court  created  under  the 
statute?  By  the  statute  itself  it  stands  pre- 
cluded ^as  hath  just  been  seen)  from  med- 
^Ding  with  them.  A  court  ofKing's  Bench,  or 
soy  other  court  to  be  erected  by  the  governor 
snderhis  uutruetumsf — those  instructions 
tHiidi  are  to  be  to  thi§  colony,  what  charters 
Wre  been  to  all  ether  colonies?  Nor  that 
■either.  Power  or  no  power — instructions 
smo  instructions — thus  much  seems  dear 
cwM^  — .  that,  down  to  the  time  of  Mr.  Col- 
lina's  ijuttting  the  colony  in  September  1796, 
BO  audi  court  (no  court  other  than  what  has 
been  called  thm  a  civil  c<mrt,  in  addition  to 
the  court  for  the  erection  of  whidi  special 
power  is  given  by  the  statutes)  had  ever  in 
lact  been  holden.  A  court  to  be  composed 
of  the  governor  alone,  for  the  trying  of  of- 
liRices  created  by  the  governor  alone?  If  so, 
here  then  we  have  the  very  quintessence  of 
4eapotism ;  too  rank,  one  should  have  thought, 
even  for  the  meridian  of  New  South  Wales. 
It  is  Star-duunber  out  Star-diamberiaed : 
l^Eislature  and  judicature  confounded  and 
lodged  together,  both  in  one  and  the  same 


Is  it  true,  then,  that  even  such  a  court — 
s  court  thus  arbitrary  —  might  have  been 
created,  and  that  without  any  powers  from 
Pariiament  ?  If  so,  then  (as  for  at  least  as 
**  nusdemeanours"  are  concerned,)  there  was 
BO  need  of  Parliament,  for  the  establishment 
of  the  i^  arbitrary  sort  of  court,  therein  es- 
tablishedand  described:— .acourt  composed 

of  **  the  judge-advocate together 

with  six  officers  of  his  Bfajesty's  forces  by  sea 
or  land ;"  the  governor  not  sitting  among 
them  indeed;  though,  being  the  person  to 
*'  convene"  the  court,  he  possesses  (as  it  was 
evidenUy  intoided  he  should  poness)  the 
power  of  choosing,  on  each  occasion,  sudi 
members  for  it,  as,  on  that  occasion,  he  thinks, 
himsdf  most  sure  of.  The  condusion  is  then 
—  that  in  spite  of  all  suppositions,  whatever 
ordinances  he  enacts  and  executes,  are  on  a 
double  ground  illegal :  first,  because  there  is 
DO  law  for  enacting  them ;  and  again,  because 
there  is  no  law  for  executing  them. 

So  mudi  for  law.  In  fact,  in  what  set  of 
cases  the  governor  makes  use  of  this  court, 
an4  in  what  cases  he  does  without  it,  or 
whether  any  precise  line  ia  drawn  between 
them,  is  more  than  on  the  foce  of  the  docu- 
\  (I  mean  the  judge-advocate's  printed 
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journal)  I  should  expect  to  be  able  to  pro- 
nounce. As  for  as  I  have  yet  seen,  I  should 
suppose  no  certain  line :  but,  in  ^ch  indi- 
vidual case,  if  it  seems  of  importance  enough, 
the  court  is  convened :  if  not,  whatever  be 
the  offence  —•  English  made,  or  colony  made 
— ^the  governor  does  what  he  pleues  with  it, 
without  troubling  anybody  else,  unless  it  be 
the  man  who  is  to  give  the  lashes,  or  to  **  puU 
the  house  down/**  Itc  as  the  case  may  be. 


SECTION  VIIL 

nMO'i  LAW-8SmVANTi  NOT  INrALUiLI. 

But,  (says  somebody)  do  you  consider,  Sir, 
by  what  authority  all  these  acts,  thus  diarged 
1^  you  with  illegality,  were  done?  It  is  not 
the  minister  alone,  and  Ait  subordinates,  that 
are  implicated.  This  is  not  mere  treaswry 
business.  The  acts  have  not  only  the  king's 
name  and  signature  to  them,  but  the  sanction 
of  the  whole  cmmdUboardt  with  the  opinions 
of  this  and  that  and  t'other  great  Sgniiarg  of 
the  law  induded  in  it. 

My  answer  is — all  this  makes  little  differ- 
ence. It  goes  no  forther  than  to  show,  that, 
as  fov  a  certainty  a  surprise  was  put  upon 
parliamentf  so  probably  enough  a  surprise 
was  also  put  upon  the  counciUboard :  upon 
the  counol-board,  induding  the  legal  learn- 
ing  and  legal  authority  belonging  to  it.  On 
putting  the  dry  question  of  law — **  Has  not 
the  crown,  without  special  powers  from  par- 
liament, powers  to  organize  a  constitution  for 
a  new  colony  ?'*  the  answer,  judging  from 
the  supposed  precedents  of  the  American 
colonies,  may,  not  very  improbably,  have  been 
in  the  affirmative :  — .  especially  if  given  on 
slight  consideration,  as  it  naturally  enough 
might  be,  in  a  case  where  no  opposition  was 
apprehended. 

But,  surprise  or  no  surprise,  God  be  thank- 
ed, it  is  not  in  the  power  of  the  king's 
counsellorsf  to  inflict  upon  a  single  Briton 
an  atom  of  punishment  of  their  own  creation, 
much  less  to  inflict  illegal  punishment  upon 
Britons  by  thousands,  and  to  make  ex  post 
facto  penal  laws  by  doiens,  m  repugnancy  to 
so  many  laws  of  parliament,  induding  Mag^ 
na  Charta  and  the  Bill  of  BighU.  Let  the 
sanctions  lent  to  the  measures  be  what  they 
may — by  whatever  pretences  —  and  from 
whatever  names  obtained — wholesale  oppres- 
sion was  the  object  of  it,  wholesale  oppression 
has  been  the  result. 


•  Cdlfais,  II.  ,     .        ^ 

•|>  I  mean  legal  power,  and  under  the  constitu- 
tion, while  it  stands:  If  indeed  it  falls,  and  des- 
potism  rises  in  the  place  of  it,  then  indeed  tudi 
power  as  that  in  question  exisu  at  anv  time, 
without  difficulty :  and  i  converse^  if  sucn  power 
exists,  the  constitution  is  atanend,  and  despotism 
standa  in  the  place  of  it. 
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What  does  appear  in  point  of  fiM^t,  and 
from  very  \n^  authority,  is — that  in  matters 
of  colonial  legislation,  there  has  been  a  time, 
and  even  since  the  accession  of  his  present 
Majesty — when  his  Mqesty's  Uw-advisers  in 
this  behalf  have  not  been  altogether  masters 
of  this  part  of  their  business :  so  at  least,  in 
the  court  of  King's  Bench,  in  the  fiunous 
Oranada  case — the  great  and  only  adjudged 
case  since  the  foundation  of  the  first  colony, 
that  has  any  bearing  upon  this  point — (Lord 
Mansfield  being  spokesman) — was  the  opi- 
nion of  the  judges.*  *'  The  inattention  of 
the  king's  servants"  (speaking  of  his  Majesty's 
law-servants)  is  the  circumstance  to  whidi, 
as  the  sole  cause,  the  dispute  then  on  the 
carpet  is  ascribed  by  that  discerning  judge. 
The  power  of  legislation,  as  exercised  in  that 
colony,  in  the  way  of  taxation,  on  the  20th 
of  July  1764,  by  the  king  alone,  without  the 
concurrence  of  any  other  authority  —  either 
that  of  parliament  here,  or  that  of  an  assem- 
bly of  the  colony  there  —  exercised  on  the 

ground  of  its  beuig  a  conqueeed  colony 

is  there  supposed,  though  but  arguendo,  to 
have  been  in  itself  indisputable.  But,  before 
that  day,  to  wit,  on  the  7th  October  1768, 
these  lus  Majesty's  careless  servants,  not 
knowing,  or  not  minding  what  they  were 
about,  had  so  managed  as  to  divest  him  of 
it:  and  it  was  after  having  so  done,  that,  for- 
getting what  they  had  done,  they  picked  it 
up  again,  and  in  the  name  of  their  royal  mas- 
ters  exerdsed  it  as  above :  "  inverting,*'  says 
Lord  Mansfield,  **  the  order  in  whidi  the  in- 
struments should  have  passed,  and  been  no- 
toriousbf  published,  the  last  act"  was,  under 
their  management,  **  contradictory  to,  and  in 
violation  of  the  first :"  and  this  is  the  <*  in- 
attention" spoken  of.  Here,  then,  was  an 
occasion  on  which,  according  to  Lord  Mans- 
field and  the  rest  of  the  judges  in  the  King's 
Bench,  his  Majesty's  law-servants  did  not 
know  what  they  were  about :  and  this  occa- 
sion was — the  same  as  that  now  in  question 
—  that  of  the  making  or  mending  a  consti- 
tution for  a  colony.  This  was  in  1763  and 
1764 :  and,  forasmuch  as  a  mistake  of  this 
sort  was  actually  made,  and  by  his  Majesty's 
law-advisers,  I  think  I  may  venture,  from  the 
demonstrated  error  of  that  prior  time,  to  in- 
fer the  possibility  of  an  error  on  the  like  sub- 
ject, on  the  part  of  the  same  description  of 
persons,  in  1786  and  1787.  The  arguments 
ab  auctoritate  and  ab  impossibili  being  thus 
cleared  away,  the  other  arguments  may  with- 
out much  rashness  be  trusted  to  their  own 
strength. 

•  Campbell,  t.  Hall,  Cowper's  Reports  1783. 


SECTION  IX. 


NULLITY  OF  NEW  SOUTH  WALES  LEGISLA- 
TION, PROVED  BY  THE  ORANADA  CASE. 

If  any  addition  could  be  wanting,  to  Uie  proof 
already  given,  of  the  illegality  of  the  legisla- 
tive power  exerdsed  by  the  sole  authority  of 
the  crown  in  this  colony,  it  might  be  drawn, 
and  with  full  assurance,  firom  this  Gnmads 
case. 

From  the  whole  tenor  of  the  argument  of 
the  court,  as  delivered  by  Lord  Man^fieli, 
and  taken  in  short-hand  by  the  reporter  iiip 
that  case,  two  propositions  may  be  deduced 
with  full  assurance : — 

1.  That  in  no  case  had  toiy  judicial  decision 
been  given,  down  to  that  time  (1774,)  re- 
cognizing the  right  of  the  croum  to  leg^date,. 
without  parliament,  over  an  English  colony, 
howsoever  acquired,  ^whether  by  conquert, 
as  Granada  was,  or  unihout  conquest:)  that 
therefore,  as  to  every  point  not  necessarily 
comprised  in  the  decision  given  in  that  Gra- 
nada case,  the  question,  so  fiir  as  concerns 
judicial  decision,  in  contradistinction  to  extra- 
judicial opinion,  remained  open  to  that  day; 
and  fixmi  thence,  it  may  be  added,  to  the  pre- 
sent. The  above-mentioned  decision  in  the 
St,  Alban's  case  —  the  decision  disafBrmiqg 
the  king's  right  to  legislate  over  Englishmeii 
without  parliament — has  therefive  noddog 
to  contradict  it. 

2.  That,  although  by  that  ai|pmient,  in  the 
case  of  the  foreign  innabitants  of  a  country 
acquired  by  conquest,  the  right  in  question  is 
qffirmed:  yet,  in  that  same  argument,  in  the 
case  of  a  colony  acquired  in  any  other  way 
than  by  conquest,  it  is  expressly  disqghmed; 
and  in  particular,  it  is  disaffirmed  in  the  case 
of  all  t^e  several  other  colonies  at  that  time 
in  existence. 

3.  On  one  condition  indeed,  it  is,  u  the 
non-judicial  opinion  relied  on  by  that  same 
argument,  ui  a  certain  way,  affirmed:  and  the 
condition  is — that,  as  in  those  other  colonies, 
a  share  be  taken  by  an  assembly  of  the  colony 
in  the  exercise  of  the  right.  But,  by  the 
affirmance  of  the  right,  restrained  as  it  is  hy 
this  condition,  the  case  of  Bfr.  Pitt,  in  has 
exercise  of  it,  will  not  be  bettered.  For,  of 
any  legislative  assembly  in  tiie  penal  colony  of 
New  South  Wales,  there  has  never  been  %o 
much  as  a  shadow. 

Nor,  even  thus,  is  the  affirmance  given  to 
the  right  a  distinct  and  positive  one.  It  it 
only  not  disaffirmed,  beouise  not  deputed ; 
both  parties  ^he  crown  and  the  local  assem- 
bly) being  alike  engaged  by  their  respective 
views  and  interests  to  assume  it.  Th<»e  pro^ 
positions,  being  of  such  importance,  may  seem 
to  have  a  claim  to  very  specific  proof:  such 
proof  shall  not  be  wanting. 

Of  all  these  propositions  proof  will  be  af^ 
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forded  at  the  lame  tune,  by  the  two  only  au- 
tliorities  fltated  as  having  any  bearing  upon 
the  caae.    These  are  — 

1.  A  dietmm  in  1606  by  Lord  Coke,  Chief- 
Jostioe,  in  his  report  of  the  fiunous  case  called 
CahiM*8  ea$e :  the  case  in  whidi,  on  the  ac- 
cession of  James  the  First,  a  right  on  the 
peri  of  Scotelmen  to  certain  privileges  of 
EngHakmetiy  was  claimed  and  allowed.  2.  A 
wm-jmdieial  opinion,  given  in  1702  by  two 
practising  lawyers — one  of  them  at  l^si  at 
that  time  a  servant  of  the  crown — Sir  Philip 
Yorhe  (afterwards  Earl  of  Hardwicke)  and 
Sir  Gement  Wearg,  on  a  question  relative  to 
the  right  of  the  crown  to  tax  Jamaica :  an 
opinion  which,  so  £u>  as  it  went  to  the  aiBrro- 
anoe  of  the  right,  in  the  case  of  a  colony  ob- 
tained by  conquest,  appears  to  have  had  for 
its  ground,  and  only  ground,  that  same  ante- 
colonial  dictum  thrown  out  in  Calvin's  case. 

As  to  what  is  said  in  Calvin's  case,  not 
applying  (if  to  any  colony)  to  any  other  than 
a  colony  acquired  by  conquett  (such  as  New 
South  Wales,  most  certainly,  is  not,)  to  scru- 
tinize into  it  is  a  task  that  may  here  be  spared. 

The  proposition  is  a  mere  dictum :  colla- 
teral, and  not  even  very  perceptibly  relevant, 
to  the  case  in  hand,  the  woids  of  it,  when 
extracted  and  wiped  dean,  as  it  has  been  very 
carefully  by  Lord  Mansfield,  firom  the  por- 
tentous mass  of  absurdity  and  atrocity  with 
which  he  found  it'  entangled,*  are  as  follows : 
—  *'  If  a  king  comes  to  a  kingdom  by  con- 
queat,  he  may  diange  and  alter  the  laws  of  that 
kingdom :  but  if  he  comes  to  it  by  title  and 
Tof  ]  detcent,  he  cannot  change  tiie  laws  of 
hiottelf,  without  the  consent  of  parliament." 

Of  the  opinion  given  by  Yorke  and  Wearg, 
the  account  given  by  Lord  Mansfield  is  in 
these  words:  — 

**  In  the  year  1722,  the  assembly  of  Jamaica 
being  refractory,  it  was  referred  to  Sir  Philip 
Torke  and  Sir  Clement  Wearg,  to  know  what 
eoold  be  done,  if  the  assembly  should  obsti- 
nately continue  to  withhold  all  the  usual  sup- 
plies. They  reported  thus :  —  •  If  Jamaica 
was  still  to  be  considered  as  a  conquered  island, 
the  king  had  a  right  to  levy  taxes  on  the  in- 
habitants :  but  if  it  was  to  be  considered  in 
the  name  tight  as  the  other  colonies,  no  tax 
could  be  imposed  on  the  inhabitants,  but  by 
an  assembhf  of  the  island,  or  by  an  act  of  par- 
liament,* 

'*  They  considered  the  distinction  in  law 


*  Pronouncing  the  laws  of  every  infidel  (i  e, 
noo-christian)  oountzy  void  in  the  lump,  anid  so 
forth:  Turkey,  Hindostan,  and  China,  for  ex- 
ample. Whenever  the  khan  of  the  Tatars 
sounded  his  trumpet  after  eating  his  dinner,  it 
m  to  allow  other  princes  to  eat  theirs.  When 
this  christiao  barbarian  thus  sounded  his  trum- 
pet, it  vas  to  prohibit  other  oocentates  from  eat- 
ing their  dinners:  st  least  from  eating  them  in 
peace  and  quietness.  AU  infidels  (he  sayji)  are 
perpetual  enemies. 


aa  dear,  and  an  indbputable  eonseqtience  of 
the  isluid's  being  in  ihe  one  state  or  the 
other." 

**  In  the  one  state,"  says  Lord  Mansfield, 
**  or  the  other."  Neither  did  he,  therefore, 
any  more  than  those  whose  opinions  he  was 
adopting,  know  of  any  third  state.  They  re- 
cognized not  any  such  state,  as  that  of  a  co- 
lony acquired  otherwise  than  by  conquest,  toad 
yet  capable  of  being  legishited  upon  by  the 
crown  alone — by  the  crown,  without  any  fiir- 
ther  sanction,  either  that  of  a  local  assembly, 
or  that  of  the  supreme  legislative  body  in  the 
mother  country — without  any  check  at  all 
upon  absolute  autocratic  power  —  without 
the  necessity  of  any  consent,  either  on  the 
part  of  anv  special  deputiea  from  that  parti- 
cular division  of  his  Abjesty's  subjects,  or  on 
the  part  of  the  representatives  df  the  whole. 

In  the  case  which  drew  this  argument  firom 
Lord  Blansfield,  the  point  he  was  bound  to 
determine,  and  which  he  accordingly  did  de- 
termine, waa— that,  as  matters  stood,  the  power 
of  taxation,  as  exercised  by  the  crown  in 
Granada,  HMisaot  legal.  Another  point  whidi, 
beingat  liberty  to  speak  to  it  or  not,  he  thought 
fit  to  speak  to  was,  that  if  matters  had  been, 
otherwise,  such  power  would  have  been  legal. 
If,  hi  humble  imitation  of  such  high  and  sin- 
cerely respected  authority,  and  in  precisely 
the  same  view,  vis.  that  of  seeing  important 
constitutional  questions  settled  on  the  broad- 
est and  most  solid  grounds,  it  may  be  allowable 
for  an  obscure  ex-lawyer,  on  this  same  groimd, 
to  travel,  as  the  phrase  is,  a  little  way  out  of  the 
record,  I  will  venture  to  state  it  as  a  question, 
which,  notwithstanding  the  opinion  so  dis- 
tinctly given  by  that  great  lawyer  in  the  af- 
firmative, remains  still  quite  open,  whether, 
even  In  die  case  of  conquest,  in  any  colony 
acquired  since  the  Revolution,  Trinidad  fas 
example,  the  right  of  the  king  to  legislate 
without  parliament — I  mean,  without  express 
authority  from  parliament —  would,  tn  case  of 
dispute,  be  found  maintainable  in  law  ? 

Over  Englishmen,  it  stands  expressly  ne- 
gatived (as  already  mentioned)  by  Magna 
Charta,  and  by  the  interpretation  put  upon 
that  statute,  by  the  judicial  decision  given  in 
the  St.  Alban*s  case. 

Oyer  foreigners,  inhabitants  found  existing 
in  a  colony  acquired  by  conquest,  it  would 
(I  am  mudh  inclined  to  think)  be  regarded 
as  negatived,  as  well  9fi  over  Englishmen,  by 
the  two  connected  constitutional  principles, 
recognised  in  the  4ih  and  5th  artides  of  the 
Bill  of  Rights :  viz.  that  neither  in  actu  nor 
in  potentia,  shall  a  king  of  England  have,  as 
such,  without  the  express  allowance  of  par- 
liament, either  a  separate  army  of  his  own, 
or  a  separate  purse.  And  in  this  light,  it 
appears  fi-om  Edmund  Burhe,^  that  the  Bill 

?■  Spcedi  upon  American  Uxation,  19th  April 
4;  3d  edition,  177d,  p.  64. 
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of  Rights  WM  most  publicly  (m.  in  the 
Home  of  Conmioiis)  and  constamtly,  and,  for 
anything  that  appears,  without  contradiction, 
oonndered  by  Qtorge  OrenviUe^  himself  a 
lawifer — (according  to  Burke,  even  too  much 
of  a  lawyer) — before  he  was  a  minitter,  and 
this  not  on  the  ground  of  polity  merely,  but 
of  actual  law. 

Be  thb  as  it  may,  what  is  certain  is — that 
the  question  is  still  open,  notwithstanding 
the  dedsion  in  the  Oranada  case ;  because 
in  that  case,  though  an  opinion  was  given, 
affirming  the  right  of  the  crown  to  legislate 
in  case  of  conquest,  that  opinion  was  not  ne- 
cessary to  tiie  decision  then  pronounced. 

How  much  better  for  this  country,  as  well 
as  so  many  other  countries,  would  it  have 
been,  if  instead  of  fishing  for  drops  of  sense 
out  of  the  extnjudicial  ravings  of  Lord  Coke, 
.men  of  law  had  attended,  on  the  one  hand, 
to  the  direct  decision  of  the  judicial  autho- 
rity, as  reported,  in  sober  tiiough  very  ener- 
fetic  language,  by  the  8amt  God  (»  their 
idolatry,  in  the  St.  Alban's  case ;  on  the  other 
hand,  to  that  of  the  legisUdve  authority,  as 
dispkying  itself  in  the  Bill  ofRighU!  If 
they  had,  nothing  in  the  way  of  legislation 
would,  from  first  to  last,  have  been  done  in 
Engli^- America,  but  by  parliament,  or  with 
txpreu  authority  from  parliament.  It  would 
not  then  have  been  so  mudi  as  dreamt  o( 
that  it  was  in  the  power  of  the  king,  by  con- 
federating with  a  part  of  his  subjects,  with- 
drawing themselves  for  this  purpose  to  a 
vacant  territory  remote  from  the  eye  of  par- 
liament—that it  was  in  the  power  of  his  law- 
servants,  by  any  such  management,  to  oust 
parliament  of  its  rights :  I  mean  its  exclusive 
right  of  legislation,  as  established  in  the  St. 
Alban's  case.  -^  Dissension  would  then  have 
been  nipped  in  the  bud;  and  the  American 
war,  with  all  its  miseries,  and  all  its  waste  of 
Uood  and  treasure  on  all  sides,  would  have 
been  saved. 

Unfortunately,  in  the  St.  Alban's  case,  the 
scene  not  Ijring  in  America,  nor  any  thought 
being  entertained  by  anybody  about  America, 
no  such  word  as  America  is  to  be  found.  Of 
colonies^  as  litUe :  for  at  tiiat  time  scarce  had 
any  such  idea  as  that  of  colonization  ever  pre- 
sented itself  to  any  English  mind.  And  thus 
it  happened,  that  when  America  came  to  be 
the  order  of  the  day  with  lawyers,  nothing 
appeared  in  their  common-place  books,  to 
guide  them  to  that  case. 

What  is  curious  enough,  is — that  in  the 
very  first  instance  of  a  grant  of  land  made  by 
a  charter  from  the  crown  of  England  to  in- 
tended settlers  in  America,  these  portions  of 
American  ground  were  declared  to  be  put 
upon  tiie  same  footing  in  point  of  law,  as  if 
contained  within  a  spot  of  JEnaUsh  ground; 
— the  manor  of  East  Greenwich*  And  with 


*  *  All  the  lands  within  the  precincts  of  the 


the  St.  Alban's  case,  then  comparatively  « 
recent  one,  before  their  eyes — with  this  case, 
one  of  Ihe  most  prominent  cases,  in  the  most 
prominent  of  all  law  books,  frill  in  thdr  teeth, 
were  these  crown-lawyers  audacious  enough 
to  make  their  king  grant,  to  these  inhabi- 
tants of  Eait  Ortenwick,  privileges  whidi 
had  already  been  declared  illegal,  not  four- 
teen years  before,  when  granted  to  the  inha> 
bitants  of  St.  AIban*$.  But  the  grant  was 
of  the  number  of  those  exertions  of  prerc^ga- 
tive,  whidi  were  not  expected  to  come  before 
an  English  court  of  justice,  anv  more  tfasn 
they  were  intended  for  the  eye  of  parlianw*nt 
Parliament,  never  for  two  days  together  sure 
of  its  own  existence,  had  too  mudi  of  its  own 
and  the  ipriiole  nation's  business  upon  ha 
hands,  to  be  inquisitive  about  a  handful  of 
obscure  adventurers,  who,  turning  their  \mtkB 
upon  their  country,  betook  themselvea  to 
other  laws.t 

All  this,  except  what  concerns  the  want 
of  power,  on  the  part  of  the  servants  of  the 
crown  here  in  England,  to  legislate  over  Eng- 
lishmen in  New  South  Wales,  and  witfaiimt 
any  of  those  limitations,  without  which»  or 
some  of  them,  no  sudi  power  had  ever  been 
exercised  by  any  servant  of  the  crown  of 
England  anywhere  else,  is,  as  I  have  already 
observed  and  acknowledged,  a  mere  work  oif 
supererogation,  with  reference  to  New  South 
Wales.  But  there  are  other  places,  with  re- 
ference to  which  it  may  be  not  altogether  so 
immaterial :  — say  JVinidad  for  example. 

Mischievous  as  the  effect  of  these  ques- 
tions might  be,  if  ill-timed,  I  start  them  widi- 
out  any  sort  of  scruple.  Pteliament  being 
now  sitting,  the  tendency  as  well  as  the  ob- 
ject of  them  is,  not  to  create  confrision,  but 


colonies  (viz.  between  34  and  45  desrees  of  kti- 
tude)  were  on  petition  to  be  granted  dv  the  king,* 
**  to  be  holdcn  of  the  king,  as  of  his  manor  of 
East  Greenwich,  in  Kent,  m  free  and  oommoo 
soocage  only,  and  not  in  capite.**  Limd^  Remads 
on  the  Acts  rebting  to  the  Colonies,  p.  94. 

i*  Another  example  may  help  to  show  the  force 
and  virtue  of  such  exercises  <n  regal  power,  in 
the  tiiMncbaoi precedents.  Onthe23aofMardi 
1609,  about  three  years  after  the  first  diarter,  a 
second  is  granted  to  the  same  company,  with  ad- 
ditional  powers.  Among  these  u  a  power  to  any 
two  of  toe  council  of  the  company  resident  in 
England,  to  tend  out  of  England—to  icnd  out 
to  their  colony — '^  there  to  be  proceeded  against 
and  punishecL  as  the  governor,  deputy,  or  coun- 
cil tnere  shall  think  meet** — any  persons  who, 
after  engaging  in  the  service  of  the  company, 
and  havmg  received  camest-money,  shall  chber 
have  refused  to  go  out  thither,  or  nave  returned 
from  thence.* 

What  cared  these  men  (I  mean  tiie  crown-law- 
yers who  drew  this  charter)  about  the  8U  Alban** 
case^  and  the  court  of  judicature  that  decided  hf 
As  httle  as  about  Magna  Charta  which  it  ex- 
poundedt  as  little  as  their  snocessort,  who  drew 
vbtNewSouth  JValef  Act  in  Mr.  Pitt. 

•  lind.  Part  II.  §  1,  p.  100^ 
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to  prevent  it.  How  denreble,  on  every  ae- 
eoimt,  that  rights  of  sudi  importance  ahoold 
be  fisced  at  once  upon  the  rodk  of  legiihUum^ 
Instead  of  being  left  to  totter  upon  the  quick- 
sands of  expected  judicature,  waiting  lor  *'  the 
competition  of  opposite  analog^  1"*  Can  it 
be  worth  while  to  leave  so  mudi  property 
a  prey  to  insecurity — so  many  confident  ez- 
peetiiions  a  prey  to  disappointment — for  the 
diance  of  saving  a  little  longer  the  stump  of 
s  rotten  prerogative,  and  perhaps  the  pride  of 
ft  few  lawyers? 

But,  ail  collateral  questions  dismissed, 
thus,  on  the  ground  of  law,  stands  the  go- 
vernment of  New  South  Wales.  Over  Bri- 
tons or  Irishmen,  in  or  out  of  Great  Britain 
and  Ireland,  the  king,  not  being  himself  pos- 
sessed of  legishtive  power,  can  confer  none. 
To  confer  it  on  others — those  others  being 
bis  instruments,  placeable  and  displaoeable 
by  himself  at  any  time,  is  exactly  the  same 
thing  as  to  possess  and  exercise  it  himself. 

llie  displaceable  instruments  of  the  crown 
— the  successive  governors  of  New  South 
Wales — have,  for  these  fourteen  years  past, 
been  exercising  legislative  power  without  any 
authority  from  parliament :  and  either  with- 
out any  authority  at  all  from  anybody,  or  at 
most  without  any  authority  but  from  the 
king :  and  all  along  they  have  been,  as  it  was 
most  fit  Uiey  shoidd  be,  placed  and  displaced 
at  bis  Majesty's  pleasure. 

And  among  those,  over  whom  legislative 
povrer  has  thus  been  exercised,  have  been  in- 
dividuals by  hundreds,  or,  ere  this,  by  thou- 
sands, who,  so  fiir  from  subjecting  themselves 
to  this  power  hf  their  own  consent,  or  having 
been  subjected  to  it  by  any  consent  on  the 
part  of  their  ancegtors^  under  whom  they  were 
bom  and  bred,  have  all  along  been  domg  their 
utmost  to  make  their  escape  out  of  the  reach 
<iftt:  and  this  very  absence  of  consent — the 
very  energy  and  notoriety  of  their  repugnance 
— b  among  the  very  grounds  on  which,  in 
the  most  important  case  of  all,  that  of  con- 
fining to  this  land  of  bondage  such  as  are  firee 
by  law,  the  power  thus  exercised  over  them 
vroold,  if  at  all,  be  justified. 

Of  two  things,  one.  Either  there  is  not 
at  thb  moment  anylegal  power  of  legisla- 
tion in  New  South  Wake,  or  there  is  not  any 
legal  power  of  legislation  in  Great  Britain — 
Magna  Ckarta  is  waste  paper.  If,  without 
httk  support  fitHn  parliament,  the  consti- 
tutioo  of  New  South  Wales  stands,  that  of 
Great  Britain  and  Ireland  is  no  more.  If, 
without  autbority  fi^Hn  parliament,  the  king 
can  legislate  over  Britons  and  Irishmen  in 
New  South  Wales,  so  can  he  in  Great  Bri- 
tain and  Ireland.  It,  without  authority  firom 
parliament,  the  king  can  confine  to  that  place 
of  exile  any  such  quondam  bondsmen,  recon- 

•  P*ley. 


stituted  fireeraen  by  tho  expiration  of  tiieir 
legal  terms  of  bondage,  so  likewise  can  he 
deal  by  freemen  who  never  were  in  bondage. 
If  men  of  either  description  can  be  thus  con«- 
fined  when  there,  with  equal  right  may  they 
be  »ent  there.  The  King  is  i^solute :  and, 
instead  of  convening  LordB  and  Commons  to 
Westminster  Hall  to  join  witii  him  in  making 
laws,  may  send  them  to  have  laws  made  up- 
on them  in  New  South  Wales. 


SECTION  X. 

OOVBENOB*8  ILLEGAL  ORDINANCES 
SXBMPLinED. 

1.  For  Prevention  of  Famine. 

Thus,  then,  stands  legislation  there  in  point 
of  right.  In  point  of  fact,  1  have  already 
observed,  there  has  not  been  any  deficiency 
of  it ;  or,  if  there  has,  it  has  not  had  the  de- 
ficiency in  point  of  law,  or  any  suspicion  of 
such  deficiency,  for  its  cause.  Ten  dasses, 
comprising  the  whole  population  of  the  co- 
lony, have  already  been  brought  to  view: 
half  of  them,  or  thereabouts,  subject  by  law, 
in  one  way  or  other,  to  a  certain  degree  at 
least  (for  aught  appears,)  to  the  governor's 
legislative  power :  the  other  half,  not  thus 
subject  to  it.  No  traces  of  any  such  distinc-- 
tion,  in  point  of  right,  appear  in  point  of  fact, 
RegardUns,  or  (to  embrace  the  more  probable, 
as  well  as  more  candid  supposition)  traop- 
prized  of  any  such  distinctions,  he  legislated 
chance-medley  upon  all.  The  terms  of  each 
ordinance  or  mandate  being  general — address- 
ed to  all  alike — no  exception  of  this  or  that 
denomination  of  persons — neither  exception 
nor  tpec^ication  (which  is  as  much  as  to  say 
an  exception  of  ail  denominations  not  speci- 
fied)— obedience  appears  to  have  been  ex- 
pected and  exacted  from  all  alike.  De  jwe, 
a  limited  monarch  (though  most  strangely 
limited) — de  facto,  he  was  an  absolute  one : 
as,  indeed,  in  the  situation  in  which  he,  and 
everybody  under  him,  had  been  so  unneces- 
sarily placed,  it  was  sometimes  at  least,  if 
not  always,  necessary  that  he  should  be. 

To  satisfy  the  reader  at  one  and  the  same 
view,  that  of  legislation  there  was  little  or 
no  want  in  one  sense,  and  at  the  same  time  a 
most  urgent  and  perpetual  want  in  the  other 
— that  there  was  pl^Ug  of  legidation,  accom- 
panied all  along  by  a  most  urgent  need  of  it 
— here  follows  a  list  of  the  dbief  objects  or 
purposes,  which  the  ordinances  actually  is- 
sued appear  to  have  had  in  view.  To  class  a 
set  of  laws  under  the  very  heads  which  point 
out  the  reasons  of  them — such,  if  not  a  very 
ordinary  mode  of  classification,  is  neither  an 
uninstructive,  nor  surely  an  unfiiir  one. 

In  tiie  journal  of  the  late  judge-advocate 
of  the  cobny,  indications  more  or  less  distinct 
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may  be  found,  of  a  set  of  ordinances,  of  one 
sort  or  other — in  number  between  sixty  and 
seventy — issued  within  a  period  commencing 
with  the  arrival  of  the  first  expedition  on  the 
20th  of  January  1788,  and  ending  with  the 
month  of  September  1796 ;  a  period  of  not 
quite  nine  years. 

Among  the  objects  or  final  causes  of  these 
regulations,  the  following  appear  to  have  been 
the  principal  ones :  — 

1.  Security  against  scarcity  and  famine. 

2.  Security  against  depredation,  and  other 

mischief  from  wiuiin. 

3.  Security  against  mischiefs  from  without, 

viz.  against  ii\juries  from  the  native  sa- 
vages. 

4.  Security  against  accidents  by  fire. 

5.  Prevention  of  drunkenness. 

6.  Enforcement  of  attendance  on  divine  wor- 

ship^ 

7.  Prevention  of  emigration — whether  on  the 

part  of  ntm-expirees — of  expirees  —  or 
both  together  without  distmction. 

These  objects — were  they  of  no  moment? 
The  mischiefe  thus  guardedagainst— was  there 
anj^hing  singular  or  unexampled  in  them  ? — 
anything  which,  to  a  man  of  ordinary  fore- 
cast, legislating  in  England  could  be  expected 
to  be  invisible  ? 

^  Without  entering  into  particular  examina- 
tions, thus  much  may  be  averred  in  general 
terms  without  error — that  among  these  or- 
dinances are  many  either  altoge&er  indis- 
pensable, or  indisputably  useful:  speaking  all 
along  of  such  as,  being  introductory  of  new 
iaw,  adapted  to  the  particular  exigencies  of 
the  spot,  became  creative  of  so  many  cor- 
respondent offences,  such  as  would  not  be 
**  misdemeanours  or  felonies,  treasons  or  mis. 
prision  thereof,**  ifcommittedin  **  this  realm;"* 
to  use  the  words  employed  by  the  act,  in  the 
description  of  the  only  offences,  which  the 
only  court  of  justice  legalized  by  it,  received 
autbority  from  it  to  punish. 

In  every  instance,  the  stronger  the  neces- 
sity of  eadi  illegal  ordinance,  the  clearer  the 
innocence  of  the  local  lawgiver,  if  not  in  a 
legal  point  of  view,  at  least  in  every  other : 
but  the  more  clear  his  innocence,  the  more 
flagrant  the  guiH  of  those  who,  sitting  in  the 
bosom  of  security,  sent  him  out  thus  to  le- 
gislate with  a  halter  about  his  neck,  and 
without  legal  powers  I  Guilty,  if  in  their 
dreams  they  thus  exposed  him:  how  much 
more  so  if  awake ! 

From  the  sort  of  account  given  of  these 
several  ordinances  by  the  judg^-advocate  (un 
account  which  had  no  such  scrutiny  as  tnis 
for  its  object,)  to  speak  with  decision,  and 
at  the  same  time  wiUi  correctness,  as  to  the 

*  In  whatever  sense  the  word  this  reahn  be 
'undertteod.    Vide  supra,  p.  264. 


legality  of  the  ordinance,  is  not  in  every 
instance  possible.  In  many,  perhaps  imst 
instances,  one  and  the  same  ordinance  will 
have  been  in  part  illegal,  in  part  legal:  legal, 
in  so  &r  as  it  bears  upon  the  faculties,  active 
or  even  passive,  of  persons  belonging  to  the 
classes  above  distinguished  as  l^^y  sub- 
jected to  the  authority  of  the  governor ;  ille- 
gal, in  as  &r  as  it  bears  in  like  manner  upoa 
persons  not  so  subjected. 

For  showing,  by  the  tenor  of  the  ordin- 
ances themselves,  the  urgency  of  the  demsod 
for  legal  authority  for  the  issuing  of  than, 
and  thence  the  guilt  of  those  by  whom  it  wis 
left  unsupplied,  I  select,  out  of  the  above 
seven  cases,  the  three  most  prominent  ones : 
famine,  drunkenness,  and  escape. 

The  absence,  coupled  with  the  Heed,  of  any 
of  the  powers  of  government — this  combi- 
nation, as  frir  as  it  extends,  is  anarchy.  Fa- 
mine and  anarchy  are  the  grand  intestine 
foes,  which  all  infant  settlements  have  to 
struggle  with.  Each  leads  on  and  exaspe- 
rates the  other.  From  one  or  other,  or  both, 
many  expeditions  of  this  sort  have  suffered 
more  or  less  severely :  some  have  perished 
altogether.  Such  has  been  the  case  where 
the  spot  has  been  comparatively  at  next  door 
to  the  source  of  power  and  supply:  io  Ame- 
rica for  example,  at  scarce  a  quarter  of  the 
distance.  To  any  considerate  eye,  how  much 
more  repulsive  the  danger  in  New  Swtk 
Wales  f 

This  double  source  of  destruction  ought  to 
have  been  foreseen ;  and  with  an  ordmary  de- 
gree of  intelligence  and  attention  would  hive 
been  foreseen :  and  being  foreseen,  should  of 
itself  have  been  sufficient  to  prevent  the  es- 
tablishment— if  not  of  any  colony— at  lessi 
of  any  colony  so  composed.  In  a  country 
so  situated  and  circumstanced  —  of  itself 
yielding  nothing  in  the  way  of  sustensnoe, 
and  at  that  unexampled  dutance  from  the 
nearest  country  that  yielded  anything— it 
was  in  the  very  nature  of  the  enterprise,  to 
deliver  up  the  persons  sent  upon  it,  to  the 
scourge  o£  famine :  it  was  in  the  very  oatore 
of  the  enterprise,  to  give  birth  to  enormous 
exertions,  in  the  way  of  national  expense,  in 
the  view  of  protectmg  them  against  the  af- 
fliction :  it  was  in  the  very  nature  of  the  en- 
terprise, that  such  exertions  should  be  more 
or  less  ineffectual  Such  was  the  tendenof  of 
it — such  was  the  event ;  many  sunk  under  the 
pressure :  the  remainder,  for  months  together, 
stood  between  life  and  death.  Death  most 
evidently  have  been  the  general  lot,  had  it 
not  been  for  the  exercise  ^  those  powers,  of 
which  the  founders  of  the  establishment  Acre 
at  home  had  left  it  destitute. 

Such  negUgenoe,  to  give  it  the  gentlest 
name,  being  too  flagitious  to  be  suspected, 
was  not  in  that  Ultima  ThuU  followed  with 
those  consequencesy  of  which  it  wiight  hare 
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beeo  productive,  in  a  situation  communicating 
more  freely  with  the  centre  of  information. 
Against  anarchy,  a  battalion  of  well-armed 
soldiers,  to  keep  in  order  a  band  of  unarmed 
convicts — such  a  remedy,  expensive  as  it  is, 
must  be  allowed  to  be  a  Urong  one :  conti- 
nual as  the  apprehensions  are,  that  it  wiU 
not  be  strong  enough. 

Examples  of  Ordinances,  having  for  their  ob- 
ject security  against  Scarcity  and  Famine, 

1.  Page  23,  March  1788.  "  Much  damage 
....  by  hogs  —  ....  Orders  given  .... 
any  hog  caught  trespassing,  to  be  killed  by  the 
person  who  actually  received  any  damage 
from  it." 

2.  Page  28,  May  1788 "  The  governor 

....  directed  every  person  in  the  settlement 
to  make  a  return  of  what  live-stock  was  in 
Ills  possession  —  " 

3.  P&ge  96,  JfarcA  1790.— **  It  being  found 
that  great  quantities  of  stock  were  killed,  an 
order  was  immediately  given,  to  prevent  the 

farther  destruction  of  an  article  so  essential 
in  our  present  situation." 

4.  Page  101,  27M  March  1790.  —  "  Da- 
mage  was  received  from  the  little  stock  which 
remained  alive :  the  owners  not  having  where- 
withal to  fieed  them,  were  obliged  to  turn 
them  loose  to  browse  ....  It  was  however 
ordered,  that  the  stock  should  be  kept  up 
dmring  the  night,  and  every  damage  that  could 
be  proved  to  have  been  received  during  that 
time  was  to  be  made  good  by  the  owners  — 
....  or  the  animals  ....  forfeited.*'  — 

5.  Page  105,  between  the  3d  and  the  7th  of 

April  1790 *'  All  private  boats  were  to 

be  surrendered  to  the  public  use."  This  was 
for  fishing :  a  determination  having  been 
taken  "  to  reduce  still  lower  what  was  aJready 
too  low"  (the  ration.)  **  In  this  exigency, 
the  governor  had  thought  it  necessary  to 
assemble  all  the  oflBcers  of  the  settlement — 
civil  and  military  —  to  determine  on  ... . 


6,  Page  104,  between  the  3d  and  7th  of 

April  1790 *♦  The  lieutenant-governor 

....  called  a  council  of  aU  the  nova/and  ma- 
rine officers  in  the  settlement,  when  it  was 
mianimously  determined,  that  martial  law 
should  be  proclaimed;  that  all  private  stock, 
poultry  excepted,  should  be  considered  as  the 
property  of  tiie  state !" 

Of  the  several  acts  of  d^Bobedience  with 
reference  to  these  respective  ordinances,  how 
many  are  there  that  would  have  been  **  mis- 
demeanours,** if  committed  in  England  ?  — 
Scarce  a  single  one. 

The  ordinances  aU  prudent  and  expedient: 
—  upon  the  feice  of  them,  at  any  rate :  some 
.at  l^st  necessary;  necessary  to  a  degree  of 
orgenc^  to  which  even  conception  cannot 
readh  m  England.    Sanction,  the  physical : 


penalty  of  non-legislation,  not  scarcity  only, 
but  famine, 

SECTION  XI. 
governor's  illegal  ordinances 

EXEMPLIFIEp. 

2.  For  Prevention  of  Drunkenness. 

Improvidence  —  Indolence  —  Helplessness  — 
all  extensive  as  well  as  intense,  to  a  degree 
scarce  conceivable  in  this  couittry,  were  the 
prominent  features  of  this  reformation  colony, 
down  to  the  time  when  its  historiographer 
took  his  leave  of  it.'  But  of  all  these  weak- 
nesses,  drunkenness  was  the  principal  and 
perennial  source.f 

Prevention — anything  like  complete  pre- 
vention— ^being  out  of  the  question,  to  snatch 
from  this  vice  what  could  be  snatched  from 
it  of  its  prey,  would  be  as  important  an  ob- 
ject as  it  was  a  natural  one,  to  a  governor 
legislating  on  that  spot.  But  important  is 
not  strong  enough.  In  this  country,  well- 
being  only ;  in  that,  even  being  was  attached 
to  it.  Upon  sobriety,  depended  labour :  upon 
labour,  the  means  of  immediate  subsistence. 
In  that  state  of  things,  to  legislate  against 
drunkenness  was  to  legislate  against  famine. 
The  means  chosen  might  be  more  or  less  ap- 
posite; the  result  more  or  less  successful. 
But  the  endeavour  was  as  necessary  as  /t/e  is 
necessary:  and  for  this  endeavour,  the  autho- 
rity obtained  from  parliament  was  as  insuf- 
fiaent  as  for  all  the  others. 

Here,  as  in  the  case  of  famine,  the  same 
natural  incompatibility  established  between 
the  expedient  and  the  lawful:  to  the  gover- 
nor  the  same  distressing  option  between  legal 
duty  and  moral,  supposing  the  difference  to 
have  been  present  to  his  view. 

Among  the  ordinances  actually  issued  by 
him  on  Qm  groUnd,  it  will  be  only  by  acci- 
dent, if  any  one  be  found,  that  was  not  ex- 
pedient :  it  will  be  only  by  accident,  if  any 
one  can  be  found,  that  was  not  illegal.  As 
to  the  test  of  illegality,  it  is  already  given. 
To  apply  it  to  the  several  ordinances,  article 
by  article,  would  to  lawyers  be  unnecessary, 
to  non-lawyers  tedious  beyond  endurance. 

No.  1.  Collins,  I.  p.  175 :  78th  August  1791. 
— **  Spirituous  liquors ....  Ordered  that 
none  should  be  landed,  until  a  permit 
had  been  granted  by  the  judge-advocate : 
and  the  provost-marshat  lus  assistants, 
and  two  principals  of  ^e  watch,  were 
deputed  to  seize  all  spirituous  liquors 
which  might  be  huided." 

No.  2,  p.  300 :  Jidy  1793.  —  ««  Spirituous  li- 
quors.    Notice"  (by  the  lieutenant-go- 

•  LeUer  I.  to  Ijord  Pelham,  p.  175  to  177. 
t  lb.  p.  190  to  1U6. 
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vemor,)  '*  that  vny  person  attempting 
to  sell  spirituous  kquora  without  a  U- 
eence,  might  rely  on  its  being  seized, 
and  the  house  of  the  offinding  pttrtiet 

riled  down,** 
,  p.  449 :  18*A  January  1796 "  The 

governor  forbade  all  persons ....  to  dU^ 
HI  spirituous  liquors ....  on  pain  of  iuch 
steps  being  tahen  for  their  punishment  as 
would  effiectuaUy  prevent  a  repetitidn  of  so 
dangerous  an  offence**  **  m  pursuance 
of  these  directions,"  pursues  the  text, 
"  several  stills  were  found  and  destroyed,** 
Rather  more  of  the  mystery  of  despo- 
tism than  of  the  certainty  of  law  in  the 
above  sanctionative  part:  but,  by  the 
practical  commentf  the  mystery  was  un- 
ravelled. 

The  forbidden  practice  is  spoken  of  as 
being  '*  in  direct  disobedience  to  his  Ma^ 
jestys  commands,**  Here  then  we  have  one 
instance  at  least,  in  which  the  name  of  Ma- 
jesty was  profimed,  for  the  purpose  of  giving 
an  apparent  sanction  to  these  violations  of 
law,  whidi  were  found  better  adapted  to  the 
purposes  and  dispositions  of  ministers,  than 
the  legal  authority,  which  might  or  might 
not  have  been  obtainable  from  parliament. 

No.  4,  p.  483. — **  Direction  by  the  governor 
....  that  noneof  those  persons  who  had 
obtained  licences  should  presume  to  carry 
on  a  traffic  with  settlers  or  others  who 
might  have  grain  to  dispose  of,  hy  paying 
for  such  grain  in  spirits,'*  Then,  m  case 
of  contravention,  comes  the  menace  in 
the  established  mysterious  style:  their 
licences  would  immediately  be  recalled, 
and  such  steps  taken  for  their  punish- 
ment, as  they  might  be  thought  to  deserve,  ** 
Also  that  '*  trading,  to  the  extent  wlUch 
he  found  practised,  was  strictly  forbidden 
to  others,  as  well  as  to  those  who  had 
licenced  public  houses."  Observations, 
in  various  shapes,  present  themselves : 
amongst  others  a  question,  how  a  man 
was  to  know  whether  he  was  safe  or  no 
under  this  law  ?  But  as  to  what  may  ap- 
ply more  particularl  v  to  individuals  there, 
this  is  not  a  place  ror  observations. 


SECTION  XII. 

SXPUIEES  FORCIBLY  DETAINED. 

No.  I.  CoUins,  L  p.  74 :  Jufy  1789.  —  Li- 
berty of  departure,  and  freedom  from  bond- 
age on  the  spot,  both  refused  to  a  number  of 
expirees  at  the  same  time ;  on  the  ground  that 
no  evidence  of  the  original  commencement 
and  length  of  their  respective  terms  was  to 
be  founl* 

•  Collins,  I.  p.  74:  July  1789 <'  Notwith- 

standing  little  more  than  two  years  had  elapsed 


There  being,  for  anything  that  appeared, 
no  authority  for  treating  them  as  oonvicts, 
the  legal  consequence  would  have  been,  in 
England,  and  in  short  under  any  system  of 
of  law  but  that  of  New  South  Wales,  that 
they  should  have  been  treated  as  freemen. 
Instead  of  that,  they  were  kept  in  confine- 
ment and  bondage  there,  till  a  time  wiiidi 
might  never  happen. 

The  omission  of  the  papers  in  question  is 
ascribed  by  the  historian,  as  by  a  candid  in- 
terpreter it  naturally  would  be,  to  '*  over- 
sight," and  the  oversight  is  spoken  of  as  bemg 
**  unaccountable,**  What  is  curious  enoi^  is, 
that  this  omission  is  not  the  only  one  of  the 
same  kind.t  But,  even  though  it  were  the 
only  one,  indications  are  not  altogether  want- 
ing, such  as  might  lead  to  a  suspicion  at  least, 
as  to  the  cause.  In  the  list  of  convicts,  with 
their  respective  terms  and  days  of  sentence, 
given  by  Grovemor  Phillip,^  five  persons  are 
named  whose  terms  Mrere  to  expire  in  the 
very  month  in  question,  July  1789.  Of  these 
there  was  not  one  whose  remaining  penal 
term,  on  the  day  of  his  being  shaped  for 
transportation,  or  at  least  on  the  day  of  the 
ship's  sailing,  was  so  long  as  two  years  and 
three  months ;  nor,  on  the  day  of  his  landing^ 
more  than  eighteen  months.  Deducting,  if 
it  be  but  six  months,  for  the  time  requisite 
for  return,  had  these  convicts,  all  of  them, 
had  a  vessel  in  readiness  for  them  to  embark 
in  for  Engbind,  and  embarked  and  arrived 
accordingly,  so  as  to  have  reached  England 
by  the  end  of  their  respective  terms,  there 
would  have  remained  no  more  tiian  a  twelve- 
month for  them  to  have  continued,  according 
to  their  respective  sentences,  on  the  spot  to 
which  they  were  conveyed  at  so  heav^  an 
expense.  Is  it  natural,  that  after  renoaming 
in  confinement  in  England  for  near  five  years 
out  of  his  seven,  a  man  should  have  been  sent 
out  to  the  antipodes  with  a  view  of  his  not 
being  kept  there  for  more  than  a  twdve- 
month  ?    If  not,  then  the  non  inventus,  upon 

since  our  departure  from  Ena^d,  several  eoo- 
victs  about  tnis  time  signified  that  the  respective 
terms  for  which  they  hsA  been  transported  had 
expired,  and  daimea  to  be  restored  to  the  privi- 
leges  of  free  men*  Unfortunately,  by  some  un- 
accountable  oveisigfat,  the  papers  necessary  ta 
ascertain  these  paraculars  had  been  kfi  by  the 
masters  of  the  transnorts  with  their  owners  in 
England,  instead  of  oeingbrcmdit  out  and  de- 
posited in  the  colony ;  and  as,  mus  situated,  it 
was  equally  impossible  to  admit  or  to  deny  tbe 
truth  of  their  assertions,  they  were  toM  to  wait 
till  accounts  oOnld  be  received  from  England; 
and  in  the  meantime,  by  continuing  to  labour  for 
the  public,  they  would  be  entitled  to  share  ^bc 
public  provisions  in  the  store.  This  was  by  no 
means  satisfoctory ;  as  it  appear£d  they  expMted 
an  assurance  fWmi  the  governor  of  receiving  some 
gratuity,  for  employing  their  fomre  time  and  la- 
bour for  the  benefit  of^the  settlement.** 

t  See  Collins,  II.  23, 131,267, 931. 

t  Voyage,  Appendix,  p.  Iv. 
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the  docaments  by  which  ^eir  fireedom  would 
hsTe  been  estabUshed,  may  not  appear  alto- 
gether 80  unaccountable  as  without  this  com- 
parison of  circumstances  it  would  naturally 
appear  to  be. 

What  is  certain^  from  Grovernor  Phillip's 
list,  is — that  certain  persons,  J?pe  in  number, 
were  in  this  predicament  in  this  same  month. 
What  appears  little  less  so  is,  that  the  per- 
sons  claiming  their  liberty  in  that  same  month 
were  those  same  persons :  *'  cottMcious  in  their 
own  mindM  that  the  sentence  of  the  law  had 
been  fulfilled  on  them,**  are  the  terms  em- 
ployed on  this  occasion,  in  speaking  of  these 
same  persons,  by  their  ever-candid  historian 
and  judge. 

What  the^  claimed  on  this  occasion  was, 
in  the  first  mstance,  pay,  upon  the  footing 
oi freemen:  what  was  announced  to  them  on 
this  head  was,  that  "  by  continuing  to  labour 
for  the  public,  they  would  be  entitled  to  share 
the  public  provisione  in  the  store  ;*'  that  is, 
be  kept  from  starving,  on  condition  of  their 
being  kept  in  bondage* 

The  supposition  of  an  intentional  suppres- 
ston  anywhere,  is,  it  is  true,  no  more  than  a 
bare  surmise :  a  suspicion,  given  as  nothing 
more,  and  which,  if  unfounded,  may  be  easily 
disproved.  In  the  meantime,  the  probability 
of  it  will  not  be  found  diminished  by  Nos.  6, 
7  8  9  10. 

'  No.  2.  Collins,  I.  74.  July  1789 It  was 

on  this  same  occasion,  that  one  of  the  claim- 
ants in  question,  having  in  presence  of  his 
Excellency  **  expressed  himself  disrespect- 
folly  of  the  lieutenant-governor,  was . . .  sen- 
tenced to  receive  600  lashes,  and  to  wear 
irons  for ...  six  months."  What  the  words 
thus  punished  were,  does  not  appear:  but 
what  does  appear  beyond  doubt  is  —  that  if 
there  had  been  no  such  violation  of  law  on 
the  one  part,  there  would  have  been  no  such 
violation  of  respect  on  the  other. 

No.  3,  p.  159.  April  1791.  — Information 
given  by  Uie  governor  to  the  convicts,  "  that 
none  would  be  permitted  to  quit  the  colony 
fHio  had  wives  and  children,  incapable  of 
maintaining  themselves,  and  Hhebf  to  become 

*  Quere,  At  what  iime^  and  by  what  means^ 
and  by  whotnt  were  these  facts  aAcertaioed  at  last, 
tat  the  purpMe  of  their  insertion  in  the  above- 
mentioned  printed  Htt.  In  the  printed  voyase, 
ihe  date  on  the  title-page  is  1789:  the  date  in  the 
dedication  is  the  26tn  of  November  in  that  year. 
Annong  the  materials  of  which  the  publication  is 
compoMd,  all  the  ofA«r  articles  at  least  were  trans- 
mitted from  New  South  Wales.  If  it  was  from 
New  Sooth  Wales  that  this  document  was  traniu 
miued  with  the  rest,  the  time  of  its  being  sent 
from  thence  must  have  been  considerably  ante~ 
rior  to  the  time  in  Question.  On  this  tupposi- 
tioo.  they  most  aetUBlly  have  been  in  New  South 
Wales,  at  the  very  time  when  ^^  it  was  found  that 
th^  were  left  by  (be  masters  of  the  transports 
witn  their  owncn  m  fingUnd  **  Collins,  1. 74. 
\oh.  IV 


burthenaome  to  the  Asttlement,  until  they  had 
found  sufficient  security  for  the  maintenance 
of  such  wives  or  children,  as  long  as  they 
might  continue  after  them.**  Considering  the 
latitude  of  the  discretion  assumed  by  some  of 
these  terms,  this  notice  may  be  considered  as 
a  pretty  effectual  embargo  upon  the  whole 
married  part  of  the  community  of  expirees. 

No.  4,  p.  109.  Jubf  1791.  —  Information 
given  by  Uie  governor  to  the  expirees,  that 
those  who  wished  not  to  become  settlers  in 
New  South  Wales  were  **  to  labour  for  their 
proffitions,  stipulating  to  worh  for  twelve  or 
eighteen  months  certain  ;**  and  that  afterwards, 
on  condition  of  their  entering  into  such  en- 
gagement (is  not  that  the  meaning?)  **  no 
obstacles  would  be  thrown  in  the  way  of  their 
return  to  England;**  but  that,  as  to  **  assist' 
once**  for  any  such  purpose,  nobody  was  to 
expect  it.t  Illegal  detention,  for  twelve  or 
eighteen  months,  nobody  was  to  know  which, 
which  is  called  **  cerfotii ;"  and  this  at  any 
rate  universal: — illegal  bondage,  for  the  same 
uncertain  certainty,  and  equaily  universal. 
And  at  the  end  of  this  certainty,  what  was 
to  be  their  fiite?  As  to  the  means  of  de- 
parture, they  were  to  get  away  if  they  could, 
but  they  were  to  have  no  '*  assistance :"  as 
to  their  condition  so  long  as  they  staid  (that 
is,  as  to  the  greater  part  of  them,  so  long  as 
they  livedj  they  were  to  be  either  bond  or 
free,  as  it  might  happen :  nobody  was  to  know 
anything  about  the  matter.  Such  is  legis- 
lation in  the  antipodes :  such  is  legislation  by 
the  servants  of  the  crown :  such  b  legisli^ 
tion  without  parliament. 

No.  5,  p.  190.  Sd  December  1791 Sailed 

the  Active  and  Albemarle  for  India,  After 
their  departure,  expirees  were  missing.  "  Pre- 
vious to  their  sailing,  the  governor  was  aware 
of  an  intention,  on  the  part  of  the  seamen,  to 
fodlitate  such  their  departure.  He  diereupon 
instructed  the  master  to  deliver  any  persons 
whom  he  might  discover  to  be  on  board,  with- 


•f  I  cannot  take  upon  myself  to  affirm  with 
absolute  certainty,  whether  the  sense,  in  which 
the  passase  presented  itself  to  me,  be  in  allparts 
correct  To  keep  dear  of  misrepresentation,  Ihere 
transcribe  it  at  full  length  ^ 

^'  The  conricts,  whcwe  terms  of  transportation 
had  expired,  were  now  collected,  and  by  tfie  au- 
thority of  the  sovemor  informed,  that  sodi  of 
them  as  wished  to  become  settlers  in  this  coun- 
try  should  receive  every  encouragement;  that 
tliose  who  did  not,  were  to  labour  for  tbdr  pro. 
risiona,  stipulating  to  work  for  twelve  to  eighteen 
months  certain ;  and  that  in  the  way  of  such  as 
preferred  returning  to  England  no  obstacles  would 
oe  thrown,  provided  they  could  procure  passages 
from  the  masters  of  sucn  ships  as  might  arrive ; 
but  that  they  were  not  to  expect  any  assistance 
on  the  part  of  government  to  that  ena.  The  wish 
to  return  to  their  friends  appeared  to  be  the  pre- 
vailing idea,  a  few  only  giving  in  their  names  as 
Kttlers,  and  none  engaging  to  work  for  a  certain 
time.'*   Collins,  I.  m, 
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&ut  permuBum  to  quit  the  eolony,  w  prison- 
ere,  to  the  commaiKHng  oflioer  of  the  fint 
British  setUement  they  nhoiild  touch  at  in 


No.  6,  p.  23a  Auguti  1702.-.**  Such  [ex- 
pirees]  as  should  be  de^rous  of  returning 
to  England  were  informed,  that  no  obstacle 
would  be  thrown  in  their  ww,  tkmf  being^' 
(t.  e.  all  of  them  being)  *'  at  tiberty  to  ship 
themselTes  on  board  A  such  vessel  as  would 
give  them  a  passage."  Such  was  the  inten- 
tion mmouMced,  What  was  the  intention  at 
that  same  time  entertained  f  The  following 
words  explain  it : — Now  it  was  that  '*  it  was 
understood  that  a  clause  was  to  be  inserted, 
in  all  future  anUraete  for  shipping  for  this 
country,  subjecting  the  masters  to  certain 
penalties,  on  certificates  being  received  of 
their  having  brought  away  any  convicts  or 
other  persom  firom  the  settlement  without 
the  governor's  permission :  and,  as  it  was  not 
probable  that  many  of  them  would,  on  their 
return,  refrain  from  the  vices  or  avoid  the 
society  of  those  companions  who  had  been 
the  causes  of  their  transportation  to  this 
country,  not  many  oould  hope  to  obtain  the 
.  sanction  of  the  governor  for  their  return." — 
Not  <*  obtain**  it?  Agreed.  But— not  so  mudi 
as  '*  htme**  to  obtain  it  ?  not  even  at  the  very 
time  when  it  was  expressly  promised  to  them  ? 
— a  promise  made  to  all;  and  this  at  the  very 
time  when  it  was  determined  that,  a  fow  only 
excepted,  none  should  ever  receive  the  be- 
nefit of  it  I 

No.7,p.268.  \mFehruaryn92 Inten^ 

tion  executed.  Howsoever  it  may  have  been 
as  between  the  intention  announced  and  the 
intention  entertained,  between  the  intention 
entertained  and  the  execution  that  ensued 
there  was  no  repugnance.  On  this  day  sailed 
for  Canton  the  Bdlona.  Into  this  ship  had 
been  received  six  persons  from  the  settle- 
ment :  two  of  them,  expirees,  bjf  permission ; 
two  others,  expirees  also,  but  wUhoui  permis- 
sion; the  remaining  two,  non^expirees.  Of 
the /our  ktter  it  is  stated,  that  they  had  been 
**  secreted ;"  also  that  they  were  **  discovered," 
«<  the  ship  being  smoked."  That  they  were 
acoordinglv  re-landed  at  least,  if  not  other- 
wise pumshed,  may  pretty  safely  be  concluded, 
though  not  expressly  mentioned. 

Of  the  two  non-expirees  it  is  stated,  that 
<«  they  had  not  vet  served  the  JuU  period  of 
their  sentences.'  From  this  it  seems  not  un^ 
reasonable  to  condude  that  this  full  period 
would  have  arrived  before  their  arrival  in 
Great  Britain.  If  so,  then  neither  by  their 
arrival,  any  more  than  by  their  departure, 
would  they  have  gone  beyond  the  exercise  of 
their  renovated  rif^. 

No.  S,  p.  26S.  XSth  February  1703.~At 
this  time  the  expectation  *<  about  the  danse 

.  ••  in  the  charter  party,  for  preventing  diip- 
Busters  from  receiving  any  person ....  from 


the  colony,  withovt  tiie  expiess  ooDsest  and 
order  of  tiie  governor,"  was  found  to  be  rea- 
lised. The  Bellona  came  provided  witk  this 
dause.  She  had  sailed  from  England  ontiie 
8th  of  August  1792. 

Na  9,  p.  283.  24a  April  1793.~/»fai- 
tion  executed  a  second  time.  Sailed  the  Shah 
Hormuiear  and  Chesterfidd.  *'  But  few 
convicts  [expirees]  were  allowed  to  quit  the 
colony  in  these  diips."  On  a  subsequesl 
occasion,  in  November  1794,  the  number 
recdved  on  board  the  same  number  of  alnpa 
(the  Endeavour  and  the  Fanqr)  had  been  meer 
a  hundred :  whereof  by  permission,  50 ;  with- 
out permission  near  50  naore.    lb.  p.  396L 

No.  10,  p.  316.  2d  October  1793 Luei^ 

tion  executed  a  third  time.  Sailed  the  Bod- 
dingtons  and  Sugar-cane  for  BengaL  "Fhm 
the  Sugar-cane  were  brought  up  this  day. . . . 
two  expirees:  they  had  got  on  board  withoot 
permission.  —  Pumshed  with  50  lashes  each, 
and  sent  up  to  Toongabbe.** 

In  the  continuation  of  the  history,  no  ear- 
press  statements  of  detention  have  been  aiei 
with.  The  historian  not  bdng  at  this  time 
present  in  the  colony,  the  precision  exhibited 
in  the  former  volume  no  longer  presents  it- 
self in  the  same  degree.  During  the  latter 
period,  the  conception  whidi  it  seems  to  be 
the  object  to  present  to  view,  is  rather  the 
removal  of  the  restraint  than  the  continimnce 
of  it.  It  Im  not,  however,  the  less  percepti- 
ble, that  even  at  this  time  it  was  restrmmi 
that  constituted  the  general  rule,  and  that 
whatever  instances  of  the  exercise  of  the  op- 
posite liberty  took  place,  were  the  result  of 
so  many  fecial  permissions,  and  constitnted 
but  so  many  exceptions  to,  vaA  confinnationi 
of  the  rule. 

No.  11,  IL  p.  11.  6th  December  1796._ 
"  Although  they  every  day  saw  that  no  ob- 
stade  was  thrown  in  tiie  way  of  the  convict 
who  had  got  through  the  period  of  his  Cmu- 
Dortation  with  credit  and  a  good  charaeUr^ 
but  that  he  was  suffered  to  depart  with  the 
master  of  any  ship  who  would  receive  bias, 
and  a  certificate  given  to  him  of  his  betag  a 
firee  man,  yet.  Ice"  By  this  it  appears  as 
plainly,  that,  among  expirees  themsdves, 
there  were  some  to  whom  the  liberty  of  de- 
parture was  Tefiised,  as  it  does  that  there 
were  others  to  whom  it  was  granted. 

Na  12,  lb.  p.  49.  SeptewAer  1797 *<  Aa 

the  masters  were  selthm  refused  permlssiea 
to  ship  sudi  as  were  free."  From  this  pas- 
sage it  fdlows,  that,  at  this  time  likewise, 
though  there  were  but  fiw  tnstsaees,  vet 
there  were  sosis,  in  whidi  such  persusawa 
was  refused. 

No.  13,  lb.  p.  45.  August  1797.  — Sailad 
the  Britannia  and  the  Gai^ea.  <*  Tbeeoaa. 
mander  of  tKe  ktter  was  permiiied  to  tdka 
on  board  several  eouTieti  that  bad  ~ 
free." 
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No.  14,  p.  125.  SepUmber  1796.— 8«led 
the  Bvwell  lor  Chinik  **  Her  coramMider 
WW  alUmed  to  receive  on  botrd  about  50 
pertons,  who  had  cooDideted  their  period  of 
tranaportatioii* 

No.  15,  p.  57.  October  1797. —  "De- 
cwaiing  daily  as  did  the  number  of  working 
sen  in  the  employ  of  government,  yet"  [at 
thii  time  it  is  stated  that]  «  the  governor 
ooiiU  not  refiue  granting  certificates  to  sueh 
eonvicts  as  had  served  their  respective  terms 
of  transportation;  and  no  less  than  125  men 
were  at  tius  time  certified  by  him  to  be  firee. 
Most  of  these  people  had  no  other  view  in 
obtaining  this  certificate  than  the  enabHmg 
<AsM,  when  an  opportunity  offered,  fo  ^  tJlie 
mttiememt^  or  following  their  own  pursuits 
till  that  time  should  arrive.'*  Could  not  re- 
fimf  Why  so?  He  had  without  any  difficulty 
sefiised  on  the  former  occasions,  mentioned 
la  Noa.  1,  3,  4,  5, 7, 10:  what  was  there  to 
prevent  him  now?  From  hence  it  should 
Mem,  that  by  this  time  some  legal  scruples 
had  arisen,  in  some  breast  or  other,  either  in 
the  colony  or  at  home :  and  that  from  thence 
it  was,  in  the  first  place,  that  the  granting  <^ 
die  certificate,  cf  or  aboni  the  expiration 
of  each  man*s  term,  was  regarded  as  m  some 
■easMre  ohUgatonf;  in  the  next  place,  that 
the  effect  of  such  certificate,  when  obtained, 
was  to  confer  on  the  individual  the  liberty 
of  departure : — a  primd  fade  liberty  at  any 
rate,  though  probably  subject  at  dl  times  to 
revocation  by  special  order. 

No.  16,  p. 29a  Awgmet  1800._««  Several 
oefftificates  were  granted  this  month,  to  per- 
aons  who  had  served  their  terms  of  transpor- 


SECTION  XHL 

SXnmBIS,  DURING  DXTKNTION,  KEPT  IN  A 
STATS  OF  BONDAGB. 

No.  17»  L  74.  Jufy  1767.  —  Freedom  from 
honda^f  refused  along  with  libertv  of  depar- 
twe^  on  the  same  ground,  vis.  the  want  of 
evidence  of  the  commencement  of  the  term 
of  servitude.    See  above,  Nos.  1  li  2. 

No.  18,  L 169.  My  ndh^Expireee,  who 
wished  mot  to  become  settlers  in  New  South 
Wales,  ordered  to  work  there  for  twelve  or 
eighteen  months  certain.    See  No.  4. 

No.  10»  L  206.  AprU  1792 —  Expirees 


To  fourteen  of  them 
the  choice  of  the  plaee  where  they  were  to 
labour  (where  these^eneii  were  to  hejoreed 
to  labour)  is  stated  as  an  **  indulgence" 

No.  20,  L  474.  4tk  October  1796.~iVb 
OMfiroe  was  now  allowed  '*  to  remove  hmMeU 
without  permission  from  tke  tmbUe  work. 

in  pMbUe  ordere^  mm  wiAdrew  themselves 
• ...  on  the  day  of  their  servitude  ceasing.*' 


Fortkie  *'  tkeif  were  punisked^  and  ordered 
aooMM  to  labour" 

No.  21,  IL  p.  22.  February  1797 "  Se- 

veral  convicts  who  had  served  their  respec- 
tive terms  of  transportation,  having  applied 
to  be  discharged  from  the  victualling  books 
of  the  colony,  and  allowed  to  provide  for 
themselves,  it  was  determined  that,  once  du" 
ring  a  given  time,  certificates  of  their  having 
so  served  their  several  sentences  should  bo 
granted  to  theni,  together  with  the  permis- 
sion they  solicited.**  —  Once  during  a  given 
time:  t.  e.  once  »-year,  once  a-quarter,  or 
once  a-month,  &c,  if  the  sense  that  presents 
itself  to  me  is  what  was  meant.  Tms  being 
the  case,  the  time  when  each  man  was  re- 
stored to  liberty,  was  the  time — not  when 
his  rigkt  to  it  commenced — not  when  law  and 
juetice  required  that  he  should  be  restored 
to  it — but  a  time  which  recommended  itself 
to  the  imagination,  by  some  sudi  idea  as 
that  of  ordler  and  regularity : — at  any  rate, 
by  some  idea  or  other,  which  in  the  order  of 
importance  occupied  in  certain  conceptions  a 
higher  rank  than  that  of  ilswand/kshctf.  What 
would  be  the  feelings  of  the  good  people  in 
England,  if,  by  the  mfluence  of  any  such  love 
of  order  on  the  mind  of  a  secretary  of  state 
or  sheriff^  piisoners  were  in  future  to  be  dis- 
charged from  prisons  Aere,  not  as  at  present, 
when  their  respective  terms  are  up,  but  in 
gangs  together,  say  every  quarter-day  ?  so  that 
a  man,  for  example,  whose  sentence  was  for 
a  month,  should,  for  the  sake  of  good  order , 
be  kept  in  jail  three  months  longer,  all  but  a 
day  or  two,  if  his  month  happened  to  end  a 
day  or  two  after  quarter-day  ? 

No.  22,  lb.  IL  p.  23.  iforcA  1797 '*  It 

appeared  by  ih»  booke,  in  which  were  entered 
the  eert^ioatee  granted  to  the  convicts  who 
had  a^ain  become  yi-ee  people,  that  there  were 
at  this  time  not  less  than  600  men  off  the 
store,  and  working  for  themselves  in  the  co- 
lony :  forming  a  vast  deduction  of  labouring 
people  from  &e  public  strength,  and  adding 
a  great  many  chances  against  the  safety  of 
private  and  public  propnty,  as  well  as  pre- 
sent security." 

Legality  (let  it  never  be  out  of  mind)  is 
the  object  of  inquiry  here,  not  abstract  ex- 
pedienqf.  So  far  as  security  and  ecoNos^  were 
oonoemed,  legality  and  expediency  seem  to 
have  been  in  a  state  of  perpetual  repugnance. 
Legality  required  that  each  man  should  be 
liberated  firom  bondage  the  instant  the  time 
comprised  in  his  sentence  was  at  an  end:  ex- 
pediencg  (had  legality  been  out  of  the  ques- 
tion) would  perhaps  have  required  that,  in 
a  society  so  constituted,  he  never  should  be 
discharged  at  any  time.*   But,  as  to  the  con- 


•  See  Lstteis  L  and  IL  to  LoidPdham.  "^And, 
(on  the  occasion  just  mentioned  (No.  21,)  of  the 
expirees  ^  who  having  withdrawn  dicmsdves 
fVom  the  public  work  immediate  upon  the  ex* 
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trivance  for  making  the  discharges  in  the 
lump,  at  fixed  periods,  it  is  not  quite  so  ap- 
parent how  expediency  was  served  by  it,  as 
it  is  that  hw  was  violated  by  it.  What  a 
system  1  under  m^ch,  in  one  way  or  other, 
it  was  impossible  not  to  do  wrong  I  in  which 
mischief,  in  a  variety  of  shapes — fi'equently, 
perhaps,  vtter  destruction — would  have  been 
the  consequence  of  anj^hing  like  an  exact 
conformity  to  the  rules  of  leuQ  I 

In  a  situation  like  this,  the  conduct  of  the 
heal  powers  may  on  each  occasion  be,  upon 
the  whole,  blameable  or  unblameable,  as  it 
may  happen :  but  the  system  itself  under  which 
they  are  obliged  to  act,  what  can  it  be,  other- 
wise than  blameable  —  blameable  in  the  ex- 
treme — upon  aU  occasions  ? 

In  all  these  transactions — in  all  this  time — 
is  it  in  the  nature  of  the  case,  that  the  sys- 
tem of  illegal  detention,  such  as  it  is,  should 
have  been  carried  on  in  the  penal  colonv, 
otherwise  than  in  consequence  of,  and  m 
general  in  conformity  to,  instructions  received 
f^om  home  ? 

Much  argument  does  not  seem  necessary 
to  prove,  that  the  difference  between  punish- 
ment  of  this  sort  for  a  limited  term,  and 
punishment  of  the  same  sort  for  life,  was  no 
secret  to  those  by  i/diom  it  was  obliterated 
'  in  practice.  But  by  a  particular  &ct  a  sort 
of  impression  will  often  be  made,  beyond  any 
that  can  be  made  by  general  inference. 

In  September  1794,  in  a  smgle  page,  an 
account  is  given  of  no  fewer  iban  sixteen 
convicts  existing  at  one  time  (one,  in  from  a 
hundred  to  two  hundred  or  some  such  mat- 
ter,) in  whom  symptoms  of  reformation  had 
been  supposed  to  be  discovered.*  The  sup- 
posed penitents  here  in  question  were  non- 
expirees:  to  different  individuals  amongst 
them,  different  and  very  carefully  measured 
degrees  of  indulgence  were  extended.  To 
one  of  them  ( WiUiam  Leach)  whose  **  term*' 
under  <*  his  sentence  of  transportation"  had 
been  for  seve6  years,  of  whidi  term  a  part 
only  had  elapsed,  "  permission,*'  it  is  stated, 
was  given  **  to  quit  this  country"  (New  South 
Wales :)  but  clogged  with  the  condition  of 
his  not  returning  to  England,  so  long  as  his 
**  term**  remained  "  unexpired." 

Here,  then,  the  pimishment,  we  see,  was 
analysed,  and  its  cotistttuent  elements  sepa^ 

piration  of  their  terms  of  legal  servitude,  were 
punished  and  ordered  again  to  labour**) — ^^  they 
seized,**  says  thehistorian  immediately  after,  ^*  the 
first  opportunity  of  running  away.**  ^^  We  were 
well  oonvinosd,**  it  is  added,  ^'  that  by  these  peo' 
pie  and  those  who  harboured  them^*  [viz.  the 
expiree  settlers  in  general]  ^*  every  theft  toot 
eommitted.*'    L  p.  474. 

*  It  is  almost  the  first  discovery  of  the  kind 
mentioned,  and  I  believe  quite  the  last:  unless  it 
be  that  in  the  instances  of  the  few  permissions  of 
departure  granted  to  expirees^  the  recognition  of 
such  a  change  majr,  as  far  as  those  instances  go, 
be  supposed  to  be  included. 


rated :  ihe  coi^inement  to  New  South  Wales, 
together  with  the  species  of  bondage  incident 
to  it,  was  remitted :  the  exile  was  left,  and 
for  the  whole  time,  in  fuU  force. 

The  written  instruments,  serving  as  evi- 
dences of  the  indulgences  thus  granted,  are 
termed,  on  the  occasion,  **  warrants  ofeman* 
cipation:**  and  to  these  warrants  the  *^  seal  of 
the  territory"^  (it  is  stated)  was  affixed.  What 
was  done  on  this  occasion  being  done  by  w 
msmy  formal,  and  of  course  (if  anything  like 
a  register  be  kept  there)  registered  acts,  it 
seems  difficult  to  suppose  but  that  it  must 
have  been  upon  Instructions  from  govern- 
ment here — Instructions  in  some  degree  cor- 
respondent in  point  of  formality — that  tiiey 
were  grounded.  If,  under  any  such  nice  dis- 
tinctions and  guarded  limitations,  power  was 
thus  given  for  permitting  individuals  to  quit, 
the  colony  before  the  expiration  of  their  re- 
spective sentences — given,  therefore,  in  con- 
templation of  the  precise  tenor  of  each  law — 
is  it  supposable,  tJiat  witiiout  Instbuctions 
equally  deliberate,  this  large  and  continuaDy- 
increasing  proportion  of  the  population  (the 
expirees)  should  have  been  detained  as  they 
were  detained,  though  against  law,  after  the 
expiration  of  their  respective  terms  ? 

Were  the  Court  of  Common  Pleas  to  give 
judgment "  in  an  appeal  of  death,**  they  would 
be  "  guiky  of  felony  "-^aayn  HaviHcins,  B.  L 
ch.  28,  §  5,  p.  169,  8vo.,  with  a  legion  of 
marginal  authorities  for  his  support. — Guiltyt 
why  guilty  ?  Then  comes  of  coarse  a  tech- 
nical reason :  f  but  the  rational  one,  whidi  it 
shades,  is  evident  enough ;  because,  without 
what  is  called  mala  fides — without  ertminal 
consciousness — consciousness  of  the  want  of 
right  to  do  what  they  take  upon  them  to  do— 
an  error  of  that  description  could  never,  by 
persons  of  that  description,  be  coounitted.| 


•f-  ^^  Because,  these  courts  having  no  more  ju- 
risdiction over  these  crimes  than  pnvate  persoos. 
their  proceedings  thereon  are  merely  voii,  and 
without  any  foundation.** 

X  Exile,  confinement,  antf  bondage.-.inflic- 
tions  perfectly  distinct— are  the  inmdients  of 
which  (as  already  noted)  the  complex  punish, 
ment  styled  transportation  is  composed.  It  his- 
he&k  80  at  all  times,  and  under  ixrtfa  systems: 
thourii  under  the  new  system  the  two  lastjneiK 
tioned  ingredients  possess  a  d^ree  of  inflexibi- 
lity, strongly  contrasted  with  tfieir  laxity  under 
the  old.  When  the  transportation  was  to  Ame- 
rica, the  bondage  mi^bt  be  bought  off  or  begged 
oS,  in  the  whMe  or  m  any  less  proportion,  by 
agreement  with  the  assignee  of  the  pro^er^  in 
the  oonvict*s  service :  .^the  bondage,  wfaicfa  was 
the  principal  infliction  of  the  two ;  and  with  it 
all  tne  accessory  accompaniments.  Under  the 
new  system,  neither  the  one  nor  the  other  b  re- 
missible, but  by  tfie  act  of  the  agent  of  the  crown, 
nor  therefore  (regularly  at  least)  but  upon  public 
grounds.  Under  the  new  system,  anin,  over  and 
above  the  extraordinary  aegne  of  tensioD  thos 
given  to  these  two  secondary  branches  of  the 
pumshment,  the  prinaary  branch,  the  exHe,  has 
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Statutes  transgresud — Habeas  Corpus  Act. 


SECTION  XIV. 

8TATUTB8  TEANSGRB88ED  BY  THE  LEGISLA- 
TION AND  GOVERNMENT  OF  NEW  SOUTH 
WALES. 

The  seta  of  legislation,  and  other  acts  of 
govenunent,  that  have  been  exercised  in  New 
South  Wales,  have  thus  been  stated,  in  a  ge- 
neral point  of  view,  as  being  contrary  to  law. 
It  remains  to  confront  the  several  heads  of 
transgression  that  have  thus  been  mamfested, 
with  the  several  constitutional  laws  and  prin- 
ciples of  law,  which  in  those  several  points 
have  been  transgressed  and  violated. 

L  Dransgresgions  in  breach  of  the  Habeas 
Corpus  Act — Penalties  thereby  incurred 
under  the  said  Act. 

**  And  for  preventing  ittegal  imprisonment" 
isys  the  act,*  **  in  prisons  beyond  the  seas; 
Be  it  further  enacted  .  .  .  that  no  subject  of 
this  realm,  that  now  is,  or  hereafter  shall  be, 
an  inhabitant  or  resident  of  this  kingdom  of 
England . . .  shall  or  may  be  sent  prisoner . . . 
into  ports,  garrisons,  islands,  or  places  be/ond 
the  seas,  which  are,  or  at  anytime  hereafter 
shall  be,  within  or  vrithout  the  dominions  of 
his  Majesty,  his  heirs  and  successors;  and 


leodTed  a  still  more  decided  enhancement,  by  the 
addition  made  to  the  duration  of  it.  For,  sup- 
poiing  the  conjtmement  in  the  penal  colony  to  be 
continued,  as  it  always  has  been^  to  the  legal  end 
of  each  poial  term  (widi  or  without  the  bondage^ 
aeoofdin^  to  the  fluctuating  decision  of  the  hxal 
despot,)  It  follows,  that  under  the  new  system, 
bj  the  mere  change  of  local  situation— I  mean 
by  the  substitution  of  the  superlatively  distant, 
and  compantively  inaccessible,  territory  of  New 
South  Wales,  to  the  so  much  nearer  and  more 
aoeeasible  coasts  of  British  America — an  addH. 
tioD  has  thus  been  made  to  the  •exile— an  addi- 
tion  which  can  never  have  been  so  little  as  four 
months,  and  may  have  amounted  to  years :  and 
in  future  instances  may  at  all  times  amount  to 
any  number  of  years. 

In  the  case  of  those  whose  offences  were  prior, 
in  pomt  of  time,  to  the  year  1787,  (the  date  of  the 
act  for  the  foundation  of  this  colony,)  this  addi. 
Qon,  though  by  that  act  rendered  conformable  to 
f>««  jeL  not  having  anything  like  necessity  for 
Its  justification,  could  not  by  any  act  be  renoered 
oonfonnable  to  natural  justice. 

Even  in  'all  subsequent  instances,  though  the 
•justice  was  at  an  end,  an  addition  of  no  small 
pM^pitnde  has  been  niade,  in  this  obscure  and 
indirect  mode,  to  the  severities  of  the  penal  sys- 
tern.  The  severer  the  additional  inflictions  thus 
vreguhrly  introduced,  though  in  a  manner  not 
absolutely  repugnant  to  law,  the  stricter,  one 
wottkl  have  thought,  should  have  been  the  cau- 
oon  obaerved,  to  avoid  addine,  to  the  imputation 
«l^  severity,  the  refrroacn  of  wanton  and  op- 
preinveiUegahtyandii\ju8tice.  That  the  eyes  of 
ra«  in  power  were  really  more  or  less  open  to  the 
dis^nctions  thus  confounded  by  their  practice,  is 
♦'"•need  by  the  discriminations  reported  in  the 
text. 

•  31  C.  II.  c  2,  §  12. 
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that  every  tuch  imprisonment  is  hereby  en- 
acted and  adjudged  to  be  iUegal ;  and  that  if 
any  of  the  said  subjects  .  .  .  hereafter,  shall 
be  so  imprisoned^  every  such  person  ...  so 
imprisoned  .  .  .  may  for  every  such  imprison- 
ment maintain,  by  virtue  of  this  act,  an  ac- 
tion or  actions  of  &lse  imprisonment,  in  any 
of  his  Majesty's  courts  of  record,  against  the 
person  or  persons  by  whom  he  or  she  shall 
be  so  committed,  detained,  imprisoned,  sent 
prisoner,  or  transported,  contrary  to  the  true 
meaning  of  this  act,  and  against  all  or  any 
person  or  persons  that  shall  frame,  contrive, 
write,  seal,  or  countersign  any  warrant  or 
writing  for  such  commitment,  detainer,  im- 
prisonment, or  transportation,  or  shall  be  ad- 
vising, aiding,  or  assisting  in  the  same,  or  any 
of  them  ;t  and  the  plaintiff  in  every  such  ac- 
tion shall  have  judgment  to  recover  his  treble 
costs  besides  damages,  which  damages  so  to 
be  given  shall  not  be  less  than  five  hundred 
pounds,  .  .  .  and  the  person  or  persons  who 
shall  knowingly  ^ome,  contrive,  write,  seal, 
or  countersign  any  warrant  for  such  commit- 
ment, detainer,  or  transportation,  or  shall  so 
commit,  detain,  imprison,  or  transport  any 
person  or  persons  contrary  to  this  act,  or  be 
anyways  advising,  aiding,  or  assisting  therein, 
being  lawfully  convicted  thereof,  shsdl  be  dis- 
abled firom  thenceforth  to  bear  any  office  of 
trust  or  profit  within  the  said  realm  of  Eng- 
land :  and  shall  incur  and  sustain  the  pains, 
penalties,  and  forfeitures  .  . .  provided  .  .  . 
by  the  statute  of  provision  and  prtemunire, 
. . .  and  shall  be  incapable  of  any  pardon  fi*om 
the  king." 

To  the  provisions  in  this  clause  there  are 
two  exceptions,  annexed  by  so  many  imme- 
diately succeeding  clauses: — one,  in  respect 
of  persons,  by  their  own  agreement  in  writing, 
contracting  to  be  transported  -,%  the  other,  in 
respect  of  persons  praying  to  be  transported  ;| 
as  it  seems  they  were  allowed  to  do  in  some 
cases,  as  still  in  Scotland,  to  save  themselves 
fi'om  severer  punishment. 

There  are  also  at  present  as  many  excep- 
tions as  there  are  posterior  statutes  autho- 
rising transportation,  these  exceptions  having 
for  their  extent  that  of  the  authority  given 
in  each  case  by  each  respective  statute :  but, 
forasmuch  as  by  a  statute  authorising  the 
crown  to  transport  offenders  for  a  term  there- 
in limited,  no  authority,  either  express  or  im- 
plied, is  given  to  '*  detain"  any  such  offender, 
in  any  case,  a  moment  beyond  such  limited 
time,  the  provisions  in  the  Habeas  Corpus  act 


•f-  To  the  applicability  of  the  habeas  corpus  act 
to  the  present  case,  the  woida  ^^  sent  prisoner,^* 
^^  «mM  imprisonment,^  and  *^  bein^  so  imprison^ 
edy*  furnish  an  objection,  which  it  is  easy  enough 
to  see.  and,  from  the  other  words  of  the  act.  not 
very  oifficult  to  refute.  The  discussion  has  oeen 
drawn  out  at  length,  but  would  be  too  long  for 
the  present  purpose. 

t  §  13.  II  §  14. 
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renMin,  in  the  instance  of  evtr^  coDYiet  lo 
detained  in  New  South  Wales,  m  fall  force 
and  virtue. 

The  several  acts  and  mode$  ofpartkipO' 
turn,  by  and  in  which  a  man  may  be  a  par- 
Uikst  in  the  crime  of  unlawful  imprisonment, 
are  here  carefully  enumerated  and  distin- 
guished.  As  to  acU,  commitment  is  one ;  de- 
tamer  is  another.  In  the  instance  of  the 
convicts,  the  commitment  has  not  been  un- 
lawful :  the  detainer^  after  the  expiration  of 
their  respective  terms,  has  been,  and  still  is. 
As  to  modes  of  participation^  the  description 
given  of  them  will,  I  believe,  be  found  suffi- 
ciently comprehensive.  To  appropriate  them 
to  this  or  that  great  person,  in  or  out  of  office, 
would  at  present  be  an  useless  labour.  The 
act  has  done  its  part :  the  books  of  the  council 
board  and  the  treasury — not  forgetting  the 
office  of  the  secretary  of  state  for  the  home 
department — these,  with  or  without  certain 
documents  from  the  colony,  and  a  little  ex- 
planatory oral  evidence,  which  need  not  be 
wantmg,  would  do  the  rest. 

It  is  almost  superfluous  to  observe,  that 
in  intendment  of  law,  every  place,  circum- 
scribed or  not  by  walls  ^~  every  place  in  which, 
without  sufficient  warrant,  a  man  is  kept 
agEunst  his  will — is,  to  this  purpose — as  for 
lUi  purposes  of  justice  it  is  most  necessary 
that  it  should  be — a  prison*  If  an  island 
larger  than  all  Europe  were  not  to  this  pur- 
pose a  prison,  one  of  the  two  equally  declared 
objects  of  the  law  would  be  definited,  and 
the  whole  text  of  it  turned  into  a  dead  letter. 

IL  Repugnancy  of  such  Transgressions  to 
Magna  Charta,  according  to  Coke  and 
Comyns, 

Thus  saith  common  sense:  and  —  what, 
fortunately  for  the  present  purpose,  is  much 
more  indisputable  and  dednve — ^us  saith 
Lord  Coke;  whose  comment,  though  the  par- 
liamentary text  of  it  be  of  so  much  earlier 
date,  is  not  here  inapposite:  nnce  the  Habeas 
Corpus  act — an  act  having  itfa^riui  Ckarta  for 
its  ground-work,  has  for  its  object  no  other 
than  the  affording  an  additional  protection  to 
this  part  of  the  rights  which,  by  that  sacred 
trumpet  of  the  constitution,  had  already  been 
proclaimed.  Step  by  step,  the  oracles  of  the 
legal  sage  will  be  found  advancing  to  the 
point,  and  at  length  coming  fully  home  to  it. 

1.  '*  No  man,*'  says  he,  **  shsJl  be  exiled, 
or  banished  out  of  his  country ;  that  is.  Nemo 
perdet  patriam,  no  man  shall  lose  his  country, 
unless*  he  be  exiled  according  to  Uie  Iftw  of 
the  land.t 

2.  **  No  man  shall  be  outlawed,  made  an 
exler,  put  out  <^the  law;  that  is,  deprived  of 
the  ben^t  of  the  law,  unless  he  be  outlawed 
according  to  the  law  of  the  hmd."t    Their 


•  Inst.  46,  589.       f  Inst.  46. 


Ilbid. 


time  of  lawful  pumshment  being  expired,  the 
quondam  convict  inhabitants  of  New  Sootk 
Wales,  by  being  kept  here  against  tkeir  wiUa^ 
are  they  not  inade  "  to  lose  their  couniwyf'' 
and,  by  being  thus  de  facto  removed  ovt  of 
the  reach  of  the  remedial  arm  of  justice,  a«e 
they  not  **/Nct  one  ^  tAe  law,''  as  eflectuOj 
as  if,  after  a  wrongful  judgment  of  ontlmwrj 
pronounced  against  them,  they  had  thus  been 
deprived  of  the  benefit  of  it  ipso  jure,  L  e. 
false  jure  f 

3.  **  By  this  lawof  the  land,  no  man  esM  be 
exiled,  or  banished  out  of  his  native  countrj, 
but  either  by  authority  of  parliament,  or,  m 
case  of  abjuration  for  felony,  by  the  oooibbob 
law.*'|  In  the  instance  of  eadi  of  these  ooi». 
victs,  there  is  a  time  for  and  during  wMcAl 
he  has  been  **  exiled  by  authority  ofparha* 
ment;"  and  so  &r  as  it  is  only  for  and  during 
this  time  that  he  is  kept  in  New  South  Wai», 
so  far  there  is  no  injury.  But,  after  the  ex- 
piration of  this  time,  idl  the  rest  of  the  tine 
during  which  he  is  kept  there,  he  is  kept  •*  in 
exile  and  in  imprisonment,  without  autkirity  of 
parliament.**  He  would  be  kept  in  exile,  la, 
with  the  exception  of  this  his  native  coontiy, 
he  had  the  choice  of  the  whole  world.  But, 
besides  being  kept  in  exile,  he  is  kept  ev«B. 
in  most  instances,  in  inqtrisonment,  eoofinec 
as  he  is  to  the  insulated,  however  extended, 
region  of  New  South  Wales. 

4.  "  This*'  [Magna  Charta]  **ua  hem^- 
dal  law,  and  is  construed  benignfy:  and  there- 
fore the  king  cannot  send  any  subject  of 
England,  against  his  will,  to  serve  lum  oat 
of  this  realm ;  for,  that  would  be  an  exile, 
and  he  should  ferdere  patriam :  no,  lie  can* 
not  be  sent  against  his  wiQ  into  Indaad,  to 
serve  the  king  as  his  deputy  there,  because  it 
is  out  of  the  realm  of  England :  for,  if  t^ 
king  might  send  him  out  of  this  realm  to  m^ 
place,  then,  under  pretence  of  service,  as  am* 
bassador,  or  the  like,  he  might  send  him  mte 
the  furthest  part  of  the  world,  which,  hesMf 
an  exile,  is  prohibited  by  this  act**  §  To  aeod 
the  meanest  <^  these  convicts  to  this  **Jkr* 
thest  part  of  the  world,**  against  hia  wiU, 
though  it  were  to  be  governor  there,  wovdd 
thus  be  an  offence :  an  offence,  in  the  first 
place,  against  Magna  Charta :  in  the  next 
place,  against  the  ifa^MW  Corpus  ccf.  These 
men,  not  one  of  whom  Bfajesty  itsdf  coidd 
order  to  continue  there,  were  it  even  to  be 
governor  there,  against  his  xrill,  these  are  the 
men  whom,  bu  thousands,  his  Blajesty*s  minis- 
ters are  keepmg  there  stUl  in  bondage. 

5.  If  *<  a  felon  ...  is  under  enstody  of 
the  king's  officer  [it]  is  an  imprlsonmeet  in 
law.**§  He  that  is  under  lawful  arresi  h 
said  to  be  m  prison,  although  it  be  no!  intra 
parietes  carcerisJ\ 

6.  "  Imprisonment  doth  not  only  extend  to 

il  II.  Inst  47.     §  Ibid,      f  II.  Inst.  M. 
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impntommtiUf  and  anioii,  but 'for  de^ 
imidmg  of  tlM  prisoner  longer  than  he  onglit 
wAere  he  wm»  at  first  lawMy  mprimmed,*** 

7.  **  If  any  man,  by  ooumr  of  any  authority, 
wA«re  Ac  ktik  nottaufm  that  particular  ease, 
arrest  or  imprison  any  man,  or  cause  him  to 
be  arretted  or  impriaoned,  this  is  against  the 
net ;  oacf  it  is  most  hateful,  when  it  is  done  hsf 
eommtenance  of  justice.* 

Had  Lord  Coke  been  a  prophet  as  well  as 
a  lawyer,  he  could  not  have  pointed  more 
Muely  to  the  present  case.f 

UL  JVansgressions  in  Breach  qf  the  Petition 
of  Rights  3C.  L  c  1. 

In  this  statute,  among  the  petitions  con- 
tained in  §  10,  after  the  redtal  that  •*  com- 
ansaions"  had  then  of  late  been  ''issued  forth" 
•*  for  prooeeding  by  martial  law,**  ii  this — 
'*  That  hereafter  no  commissions  of  like  na- 
ture may  issue  forth  to  any  person  or  persons 
whatsoever,  to  be  executed  as  aforesaid,  lest 
by  colour  of  them  any  of  your  Mi^ty's  sub- 
jects be  destroyed,  or  put  to  death,  contrary 
to  the  laws  and  franchise  of  the  hmd." 

After  this  comes  the  concluding  section 
(f  11,)  which  is  in  these  words :  — 

**  All  which  they  most  humbly  pny  of  jrour 
most  excellent  B^esty,  as  their  rights  and 
HhertieSj  aceording  to  the  laws  and  statutes 
of  this  realm:  and  that  your  Majesty  would 
^so  vottdisafe  to  declare,  that  the  awards, 
doings,  and  proceedings,  to  the  prejudice  of 
yam  people,  in  inqr  of  the  premisses,  shall 
not  be  drawn  hereafter  into  consequence  or  ex- 
ample:  and  that  your  Bf^jesty  would  be  also 
graciously  pleased,  for  the  further  comfort 
and  safety  of  your  people,  to  declare  your 
royal  will  and  pleasure,  that  in  the  things 
^bresaid,  all  gour  (officers  and  ministers  shall 
serve  gom  aceording  to  the  laws  and  statutes 
^  this  realm,  as  they  tender  the  honour  of 
your  Bfajesty,  and  the  prosperity  of  this  king- 
Qu&  quidem  petitione  lect&,  et  plenius 


•  11.  Inst  53. 

f  **•  Every  restraint  of  the  liberty  of  a  freeman** 
<says  die  A  oridgment  of  Chief  Baron  Comgm) 
^  win  be  an  imprisomnent,*^—.^  though  it  be 
in  the  high  street ,  or  elsewhere,  and  he  be  not  ]>ut 
tntoanypmofioriboMe.*'  Bendes  the  authority 
of  Lord  Coke^  as  above,  he  quotes  two  otheis 
iCro.  Car,  210;  per  Thorpe:  Fitxh.  Bar.  310.) 
I  have  them  not  at  hand,  nor  is  it  material 
Comyns  b  a  channel  that  addt  to  the  authority 
of  the  original  source,  instead  of  weakening  it 
And  (what,  if  there  could  be  a  doubt,  would  ren- 
der htainterpretatiooastill  more  apposite  onethan 
any  that  could  have  been  aiven  ^  Lord  Coke) 
Comyns  wrote  after  the  Habeas  Corpus  act. 

They  would  both  of  them  have  expressed  thenu 
sdves  more  fully,  though  scarcely  more  intelli- 
aiUy,  if  they  had  said^ Every  restraint  o(  the 
nberty  of  looooMition,  will  be  an  imprUonment : 
eveiT  restraint  upon  the  liberty  of  locomotion, 
en  the  part  of  a  freeman,  i.  e,  of  a  man  free  from 
sodi  restraint  by  law,  will  be  an  act  of  false  im- 
prisonmtMti 


intelleet&,  per  dietmn  Dominum  Regem  taU- 
ter  est  responsum  in  pleno  Parliamento,  vis. 
Soit  droit  fait  come  est  desire." 

In  fall  contradicrion  to  this  statute,  it  ap- 
pears from  the  journal  of  the  Judge- Advocate, 
that,  in  April  1790,  in  New  South  Wales,  hj 
the  governor  of  New  South  Wales,  martial 
law  was  actually  proclaimed.}  Inthepe^'oa 
of  right,  the  territory  on  which  the  commis- 
sions thus  branded  with  illegality  had  been 
executed,  stands  described  by  words  of  no 
greater  amplitude,  indeed,  than  the  words 
**thisretdm,**  Of  colimtes  no  mention  is  there 
made : — good  reason  why,  no  such  depend- 
encies being  at  that  time  in  existence.  |  But, 
if  the  principles  already  laid  down  in  this  be- 
half are  just,  no  just  reason  could  be  built 
on  this  ground,  for  regarding  the  petition  of 
right  as  being  in  this  point  of  view  inapph- 
cable  toNew  South  Wales.  In  the  first  place, 
what  should  hinder  that  settlement,  though 
at  the  distance  of  the  antipodes,  fix>m  being 
considered  as  parcel  of  *'  this  rlsalm  ?**  Not 
local  distance :  for  this,  as  we  have  seen  al- 
ready, did  not  hinder  the  whole  o>f  the  in- 
tended plantations  in  America  from  being 
parcel  of  the  manor  of  East  Greenwich.  In 
the  next  place,  among  the  petitions  contained 
in  the  concluding  section  above  quoted,  is 
this — **  That  your  Majesty  will  also  vouch- 
safe to  declare  that  the  . . .  proceedings  to 
the  prqudioe  of  your  people  in  any  el  the 
premisses  shall  not  be  drawn  hereafter  into 
consequence  or  example:**  and  moreover. 
**  that  m  the  things  qforesaid,  allyour  officers 
and  ministers  shall  serve  you  according  to  the 
laws  and  statutes  <^  this  realm." 

On  this,  as  on  all  other  occasions  of  ne- 
cessitg,  real  or  apparent,  I  impute  not  any 
moral  blame  to  Uie  governor :  moral  blame 
might,  for  aught  I  know,  have  been  imputable 
to  him,  had  he  acted  otherwi8e.§  Elsewhere, 

X  ^^  The  Lieutenant-governor,  immediatdy  af- 
ter the  loss  of  the  Sinus,  called  a  council  of  all 
the  naval  and  marine  officers  in  the  settlement, 
when  it  was  unanimously  determined  that  mattial 
law  should  be  prodairoed ;  that  all  private  stock, 
poultry  excepted,  should  be  considered  as  the 
property  Of  the  state ;  that  justice  should  be  ad- 
ministered by  a  court-martial  to  be  composed  of 
seven  officers,  four  of  whom  were  to  concur  in  a 
sentence  of  death  ....  The  day  following,  the 
troops,  seamen,  and  oonricta,  being  assembled, 
these  resolutions  were  publicly  rutd,  and  the 
whole  confirmed  their  engagement  of  sbiding  by 
them,  by  passing  under  the  idngV  colour,  woich 
was  displayed  on  the  ooeasion.*^  Collins,  1. 104. 

II  Charters  had  been  obtained,  as  above,  and 
in  a  certain  degree  acted  upon ;  but  any  settle- 
ment, understood  to  be  a  permanent  one,  had 
scarce  as  yet  been  made; 

fi  In  a  passage  in  the  third  Institute,  written 
wiUMmt  mention  of  the  petition  of  right,  and 
therefore.it  may  be  presumed  before  the  passing 
of  it,  *^  If  a  lieutenant,'*  says  Lord  Coke,  ''  or 
other  that  hath  commission  of  martial  authority, 
in  time  of  peace,  hang,  or  otherwise  execute,  any 
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bowerer — I  mean  to  his  Majeety's  "  offieen 
and  ministera**  here  at  home — I  see  not  how 
it  can  be  that  monl  Uame  diould  not  be 
imputable:  I  mean,  if,  under  etnutitutUmal 
blame,  moral  be  included — if  a  regard  for  the 
constitution  of  their  country — for  the  *'  law9 
and  statuUi  according  to  wkich"  they  are  thus 
pledged  '*  to  serve**  their  royal  master — have 
any  sort  of  place  among  the  articles  of  their 
moral  code.  Amongst  the  documents  whidi 
composed  the  legal  armature  of  the  gover- 
nor, was  any  such  power  as  that  of  declaring 
martial  law,  in  that  nursery  of  despotism, 
included  ?  If  so,  then  has  there  been,  in  that 
behalf,  on  their  part,  an  open  and  point-blank 
breach  made  in  this  constitutional  and  hard- 
earned  bulwark  of  the  constitution.  Again, 
be  this  as  it  may,  when  with  or  without  pre- 
cedent authority,  from  these  his  libjesty's 
**  officers  and  ministers,**  martial  law  had  ac- 
twdbf  been  procUumed,  was  information  of 
such  proceeding  officially  transmitted  to  them 
in  consequence  ?  That,  in  one  way  or  other, 
at  one  time  or  other,  information  of  this  fiict 
has  come  to  their  cognizance,  is  beyond  dis- 
pute :  if  not  by  the  next  conveyance,  and  in 
the  way  of  official  correspondence  (an  omis- 
sion not  naturally  to  be  presumed,)  at  any  rate 
it  was  received  by  them  in  1796,  through  the 
medium  of  the  press.  It  is  therefore  at  any 
rate  with  their  knowledge  that  the  petition  of 
right  has  thus  been  violated.  On  the  occasion 
of  this,  any  more  than  of  so  many  other  ex- 
ercises of  unconstitutional  powers,  have  they 
ever  condescended  to  apply  to  parliament — 
I  do  not  say  for  precedmt  authority — but  so 
much  as  for  an  ex  post  facto  indemnity  ?  Not 
they  indeed:  no,  not  in  any  one  of  the  multi- 
tude of  instances  that  have  called  for  indem- 
nity at  least,  if  not  for  punishment 

IV.  Transgreuums  in  Breach  of  the  Decla- 
ration of  RighuJ* 

This  statute,  so  fiuniliar  to  English  ears, 
and  once  at  least  so  dear  to  English  hearts, 
under  the  name  of  the  Bill  of  Rights,  opens 
with  the  recital  of  twelve  heads  of  trans- 
gression, «  whereby  the  late  King  James  the 
Second,  by  the  assistanae  of  divers  efil  coun- 
sellors, judges,  and  ministers  employed  by 
him,  did  endeavour  to  subvert .  .  .  the  laws 
and  liberties  of  this  kingdom.** 

Of  those  twelve  heads  of  royal  transgres- 
sion, of  which  in  those  days  England  had  been 
the  scene,  seven  at  least  present  themselves, 
as  having  had  their  counterparts  in  Nem 
South  Wales :  with  this  difference,  that,  in 

man  by  colour  of  martial«Uw,  this  is  murder; 
for  this  is  against  Magna  Charts,  cap.  3U. . .  and 
here  the  law  implieth  malice.**  The  law  andLord 
Coke  roav  imply  malice>as  they  please:  in  a  case 
Kuch  as  that  bdbre  us,  Ood  forbid  I  should  be 
nialidouR  enouirh  to  imply  it  t 
MW.III.W2,V.2. 


the  most  material  inttottTft,  tiie  tnongies- 
sioos  that  at  that  time  gave  birth  to  the 
Bevolution  in  this  oar  islaod  were  bet  pec- 
cadillos in  oomparison  of  the  enonnities  acted 
on  that  distant  theatre.  In  England,  the  auh- 
version  was  but  attempted:  at  the  antipodca 
it  has  been  completed — complete  in  design, 
from  the  first  moment — completed  in  the 
execution,  so  soon  as  occasion  called  for  it: 
the  subversion  of  English  liberties  having 
been  the  very  object  and  final  cause  of  the 
foundation  of  this  English  ctdony.  The  words 
of  the  clause,  which  it  became  necessary  to 
copy,  present  another  difference,  but  happQy 
too  striking  a  one  to  every  loyal  eye  to  re- 
quire any  forther  mention  of  it. 

No.  1.  Transgression  thelstin  Englmmd.  ^ 
"  B)r  assuming  and  exercising  a  power  of  dis- 
pensing with  and  suspending  of  laws,  and  the 
execution  of  laws,  without  consent  of  par- 
liament.** 

Analogous  Transgression  in  Nem  Sottk 
Wales,  —  Exercising  legislative  power  by 
the  hand  of  the  governor  there,  without  au- 
thority from  pariiament,  in  an  habitual  tram 
of  enumerated  instances,  to  the  number  of 
sixty  or  seventy,  or  upwards,  as  already  exem- 
plified in  §  10 :  besides  otiier  instances,  not 
as  yet  specifically  ascertainable.  The  word 
analogous  requires  correction.  It  is  evident 
enough  how  mconsiderable  the  transgression 
is  which  consists  in  the  mere  act  of  ditpenm- 
tion  or  suspension,  put  upon  here  and  there 
a  law  already  existmg,  in  comparison  of  an 
habitual  and  positive  exercise  of  an  illegal 
power  of  legidation,  m  all  cases. 

No.  2.  TVoas^esstoii  2d  in  Englmnd.  — 
«  Committing  and  prosecuting  divers  worthy 
prelates,  for  humbly  petitioning  to  be  excused 
from  concurring  to  the  said  assumed  power  of 
suspending  and  dispensing  with  laws." 

Analogous  Dransgression  in  New  South 
Wales, — Confining  within  this  land  of  illegal 
bondage,  and  even  without  **  prosecution^" 
punishing  by  arbitrary  power,  via.  with  whip- 
ping— divers  persons  formerly  guilty,  bat  who 
had  been  restored,  in  point  of  law,  to  the  con- 
dition of  innocent  persons,  by  the  expiration 
of  their  terms  of  legal  punishment,  f 

No.  3.  Transgression  3</  in  Englmnd.-^ 
«  Issuing  and  causing  to  be  executed,  a  eoai- 
mission  under  the  Great  Seal  for  erecting  a 
court  called  the  Court  of  Comnussioners  fix 
Ecclesiastical  Causes.** 

Analogous  Trans^essions  in  New  South 
Wales, — I.  Institutmg  a  court  called  a  ctvil 
court,  without  authority  from  parliament.^ 

2.  Punishing  divers  persons,  on  divert 
occasions,  in  divers  manners,  by  the  single 
authority  of  the  governor,  for  pretended  of- 
fences created  by  so  many  acts  of  legislative 
authority  exercised  by  the  governor :  for  ex- 

t  Supra,  §  12.       t  ColL  1.  p.  7. 
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ample,  in  some  instanoes,  by  destroying  stills,* 
pnUing  down  bouseSffdcaitroying  oars.  These, 
though  on  the  mention  of  them  presenting 
the  appearance  rather  of  **  outrages*'  com- 
mitted by  individuals,  were  among  the  acts 
done  by  the  governor  in  the  exercise  of  these 
illegal  powers. 

No.  4.  Tranagrouioti  the  M  m  EnglatuL 
— *'  Levying  money  to  and  for  the  use  of  the 
crown,  by  pretence  of  prerogative,  for  other 
time,  and  in  other  manner,  than  the  same  was 
granted  in  parliament." 

Amalogous  Tyansgreuion  in  New  South 
Waks, — Levying  for  the  use  of  the  crown  a 
tax  of  6d.  per  bushel  on  com,  and  other  taxes, 
applied  towards  the  expense  of  building  a  jail 
at  Sydney.^ 

No.  5.  TVoMsgreseum  the  7th  in  England, 
— **  Violating  the  freedom  of  election  of  mem- 
bers to  serve  in  Parliament.'* 

Analogous  Transgression  in  New  South 
Wales Legislation,  exercised  by  the  gover- 
nor alone,  without  authority  from  parliament 
at  home,  or  the  concurrence  of  any  assembly; 
standing  in  the  place  of  parliament,  in  New 
South  Wales. 

No.  6.  T\ansgression  the  lOth  in  England. 
— '*  Excessive  bail .  . .  required ...  to  elude 
tbe  benefit  of  the  laws  made  for  the  liberty 
of  the  subject.*' 

Analogous  Transgression  in  New  South 
Wales. — Married  men,  whose  terms  were  ex- 
pired, not  suflfered  to  quit  the  colony,  with- 
out finding  security  for  the  maintenance  of 
tbdr  wives  and  children,  if  left  behind.  H 

No.  7.  Transgression  the  1 IM  in  England. 
—**  Illegal  and  cruel  punishments  inflicted." 

Analogous  Transgression  in  New  South 
Vfales. — Perpetual  exile,  accompanied  with 
perpetual  confinement  and  perpetual  slavery, 
indicted  on  his  Majesty's  subjects,  altogether 
without  cause ;  whatever  offences  they  had 
been  convicted  of,  having  been  previously 
expiated  by  appropriate  lots  of  pmiishment, 
marked  out  by  law.     Of  the  mere  endeavour 


•  CoH  1. 450.  +  lb.  300,  471,  482, 

1  Colin.  41,  214, 283,  297. 

It  The  reaaonableneM  of  the  obligation,  sup- 
gwiing  the  imposition  of  it  had  been  guarded 
nom  abate  by  proper  cbecki,  and  warranted  by 
«v,  can  never  amount  to  a  justification  of  sucn 
^  act  of  coercion,  limited  as  it  was  by  no  such 
raecks,  and  sanctioned  by  no  such  warrant  And 
whence  came  thepretence  for  imposing  it?  From 
the  very  act  of  those  who,  in  bringmg  forward 
anytodi  plea,  must  take  advantage  of  their  own 
wro^,  ere  thnr  could  avail  themselves  of  it  By 
thatco^JQgalaneetion,  bywhidi  thesepoorfemales 
WRK  in  a  manner  compelled  to  avail  themselves 
m  the  means  afibrded  them  for  sharing  in  the  ex- 
ile of  their  husbands,  they  were  enticed  into  this 
«V?«;  and,  out  of  the  physical  bar,  which  there 
oppoied  itaelf  to  the  return  of  the  females,  a  legal 
bar  was  thus  constructed,  for  preventing  the  re- 
^ro  of  both  sexes,  males  as  well  as  feaudes. 
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to  escape  from  this  combination  of  illegal  and 
cruel  puniahments — the  humble  and  peace- 
able endeavour  without  anything  like  ybrce 
— an  additional  lot  of  illegal  pumshment,  il- 
legal whipping,  was  the  appointed  conse- 
quence. 

Under  this  head,  the  enormities  imputed 
to  James  the  Second  were  mere  peccadillos, 
in  comparison  of  the  more  palpably  *'  illegal^*' 
more  '*  cruel,**  and  above  all  prodigiously 
more  numerous  enormities  of  the  like  com- 
plexion, committed  under My  pen 

refuses  to  complete  the  sentence.§ 

After  the  statement  of  the  several  heads 
of  transaression  by  which  the  rights  in  ques- 
tion had  been  violated,  the  act  proceeds  to 
declare  the  rights  themselves  in  certain  ar- 
ticles, the  first  of  which  is  in  these  words : 
"  The  pretended  power  of  suspending  laws, 
or  the  execution  of  laws,  by  regal  autiiority, 
without  consent  of  parliament,  is  illegal." — 
But,  if  simple  suspension  or  dispensation  — 
(t.  e.  abrogation  for  a  time  in  individual  in- 
stances) be  thus  illegal,  how  much  more  flag- 
rant must  be  the  illegality  of  positive  enact- 
ment, and  that  without  any  lunitation  as  to 
the  nature  of  the  case? 

In  §  64y.  after  declaring  the  rights  and 
liberties  in  question  to  be  **  the  true  ancient 
and  indubitable  rights  of  the  people  of  this 


§  The  most  striking,  of  the  few  instances  of 
inordinate  punishment  that  could  have  been  al- 
luded to  in  this  article  of  the  bill  of  rights,  was 
the  whipping  (certainly  a  most  severe  one)  of 
Titus  Gates.  But  the  crime  for  which  Gates 
thiis  suffered  was  but  oncy  in  a  system  of  mur- 
ders  of  amost  terrificand  atrocious  complexion, — 
murder  by  the  hand  of  justice,  though  left  out  of 
that  denomiiuition  in  the  early  and  dark  ages  of 
our  law.  It  would  have  required  the  united  enor. 
mities  of  a  dozen  or  a  score  of  the  most  guilty 
among  the  colonists  of  New  South  Vt'^ales,  to  make 
up  a  mass  of  ffuilt  equal  to  that  which  issued  ttooi 
this  one  murderous  tongue. 

In  point  of  illegality ^  the  utmost  that  can  be 
allegML  against  the  penal  inflictions  thus  con- 
demned by  the  Bill  or  Rights,  is  an  excess— on 
the  side  of  severity  indeed,  but  in  the  exercise 
of  a  power  plainly  discretionary,  and  having  by 
law  no  speaflc  limits :  in  the  case  of  the  modem 
sjTstem  of  ille^  punishments,  the  legal  portion 
bad  in  every  mstance  been  marked  out  by  tbe 
clearest  limits :  and  it  is  by  the  palpable  trans- 
gression of  these  limits,  and  by  a  course  of  oon« 
tempt,  as  direct  and  pointed  as  it  is  possible  to 
manifest,  towards  the  repeatedly  declared  will  of 
the  supreme  power  by  which  these  limits  had 
been  marked  out,  that  the  enormities,  thus  cen. 
sured  by  the  ancient  constitution,  have  been  com^ 
mitted  m  these  our  daya. 

In  point  of  multitude  of  transgressioos,  for 
every  instance  of  punishment,  in  respect  of  which 
illegality  could  thus  have  been  imputed  to  the 
penal  system  of  that  time,  a  hundred  at  least 
might  be  found,  of  the  more  cruel  and  more.pal- 
pably  ille^  masses  of  punishment,  with  which' 
die  administration  of  penal  justice  has  thus  been 
stained. 
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IdngdoiD,''  fhe  act  condndet  with  **  dedaring 
and  enacting,**  that  '<  all  qffhers  <md  mmitters 
whattoever  shall  serve  their  BfajestieB  and 
their  successors  according  to  the  $ame  m  all 
timet  to  coflte.** 

The  wretches  in  question,  whatever  dmj 
have  been  their  crimes,  were  they  not — are 
they  not  still,  and  as  truly  as  the  rerv  best 
of  their  betters,  so  many  individuals  or  **  the 
people  of  this  kingdom?**  And  thus  it  is, 
then,  that  his  present  Majesty,  the  venerable 
and  beloved  successor  of  the  royal  founders 
of  these  rights  and  liberties,  has  been  *'  eerved* 
by  '*  the  qfficeri  and  ministers  of  hU  time  .-** 
thus  it  is,  that  the  '*  ancient  and  indubitable 
rights**  of  this  helpless  and  defenceless  por- 
tion of  his  people,  haVe  been  respected  and 
protected  by  these  his  "  oflicers  and  minis- 
ters." 

IV.  JVansgreetionM  in  breadk  qf  the  eeveral 
Traneportation  Act$,  bg  which  that  Pm- 
nithment  has  been  appointed  for  limited 
lengths  of  time. 

It  would  be  a  double  diarge  of  the  same 
article,  to  state  these  as  so  many  acts  of  de- 
linquency, distinct  from,  and  over  and  above 
those  already  referred  to,  in  their  character 
of  transgressions  against  the  Habeas  Corpns 
act.  It  is  by  these  several  statutes,  that  the  li- 
mits cf  legal  punishment  are  marked  out,  in 
the  several  respective  instances ;  it  is  in  the 
transgression  of  those  limits  in  each  instance 
that  consists  the  violation  offered  to  that  sa- 
cred law. 

It  would,  moreover,  be  a  waste  of  paper 
to  give,  by  a  string  of  references,  a  specific 
list  of  the  several  particular  laws  thus  trans- 
gressed :  it  would  be  making  so  many  useless 
transcripts,  from  the  already  existing  indexes 
and  abridgments. 

In  this  complicated  body  of  enormity,  per- 
spicuity requires  that  the  distinction  between 
the  two  main  branches  be  kept  in  view.  The 
one  consists  in  the  system  of  groundless,  as 
well  as  illegal  punishment ;  the  other  in  the 
•ystem  of  illegal  legislation  and  government : 
^.the  former,  in  the  oppression  exercised 
upon  individuals ;  the  latter,  in  the  usurpa- 
tion exercised  by  the  servants  of  the  crown 
over  the  authority  of  parliament :  —  the  for- 
mer, in  the  wound  given  to  the  penal  brandi, 
and  through  that  alone  to  the  constitutional 
hrandi  of  the  law ;  the  other  in  a  system  of 
delinquency,  striking  more  directly  against 
the  constitutional  branch.  The  relation  of 
the  latter  system  of  transgression  to  the  for- 
mer, is  that  of  a  means  to  an  eitd:  it  was  for 
the  purpose  of  the  oppression  exercised  upon 
individual  subjects,  that  the  authority  of  his 
Hijesty  in  parliament  was  thus  usurped  by 
his  **  officers  and  ministers." 

One  tiling,  in  regard  to  the  question  of  lam, 
requires  particularly  to  be  observed :  which 


is,  that  though  the  right  of  tiie  crown  to  W- 
gislate  in  tfa&B  new-founded  eohmy,  witko«ft 
tbe  concurrence,  cither  of  the  two  other  ea- 
tates  of  the  supreme  legislature  in  the  mother 
country,  orof  asubordinateassemblyoCfltaAca 
in  the  colony,  were  as  dear  as,  I  latter  aay- 
sel^  the  contrary  has  been  made  out  to  be« 
the  stain  of  illegality  would  not  even  tkoa 
be  deared  away:  for,  admittnig,  on  the  part 
of  the  King^sgovemor  of  New  South  Walea» 
the  right  of  legislaring  to  every  other  efl«ci 
imaginable,  even  then  no  such  suppositmi 
could  be  entertained,  consistently  with  mnj 
sort  or  degree  of  supremaqr  on  the  part  of 
parliament,  as  that  of  a  ri^t  of  maloag  or* 
^tinances  in  New  South  Wales,  in  direct  re- 
pugnancy to  the  several  acts  of  pariiament^ 
by  which  express  limitadotts  stand  snaezed 
to  the  several  lots  of  punishment  reapectivelj 
appointed  by  those  acts.  And  as  to  thie 
Habeas  Corpus  act,  should  even  the  letter 
of  that  sacred  diarter  be  (as  I  can  scarce 
conceive  it  to  be)  deemed  not  to  have  beea 
violated,  the  violation  of  the  spirit  of  it 
would  still  remain  as  plain  and  palpable,  aa 
it  could  have  been  in  anv  of  the  cases,  t^ 
experience  of  which  may  be  suppooed  to  have 
given  occasion  to  the  law. 

As  to  everything  that  ooncems  aeftaesaad 
extenuations  —  motives  by  which  any  of  the 
transgressors  may  be  BUpfwsed  to  have  been 
led  into  transgression  —  extenuations  thac 
may  be  supposed  capable  of  being  grounded 
on  those  motives — discussions  on  any  sudi 
topics  as  these,  might  in  the  present  state  of 
the  business  be  regarded  as  premature.  The 
essential  subject  H  solicitude  is  the  Oonsli. 
tution:  the  essential  operation  is  the  hediog 
the  wound  that  has  thus  been  given  to  it: 
that  object  being  accomplished  by  the  requi- 
site votes  and  laws,  even^thing  dee  may  ia 
comparison  be  deemed  of  light  importance ; 
and  may  without  mudi  danger  be  left  to  float 
upon  the  tide  of  popular  and  party  foroor. 
The  object  on  no  account  to  be  lost  sight  of 
u  futurity:  that  being  provided  for  at  any 
rate,  it  is  a  matter  of  Uttle  comparative  mo- 
ment what  degree  of  indulgence  may  aocom- 
pany  the  retrospect,  which  cannot  altogether 
be  omitted  to  be  taken  of  the /Mte.  Thie  foci 
of  transgression,  declared,  then  would  come 
the  consideration  of  the  censure,  if  any,  and 
the  deductions  or  set-ofi  to  be  made,  on  the 
score  of  motives,  intentions,  or  past  8ervieeB» 
real  or  supposed,  in  other  lines.  AU  would 
be  lost— the  constitution  would  be  betrayed 
and  sacrificed — i^  denied  by  the  lustre  that 
drdes  the  head  of  this  or  that  ardi-deliii- 
quent,  the  eye  of  parliament  were  to  diow 
itself  insensible  to  the  distinction  between 
right  and  wrong,  and  the  quality  of  the  cri- 
nmial  were  to  be  accepted  as  a  warrant  tat 
the  crime.  It  was  not  in  the  case  of  James 
the  Second — it  was  not  in  the  case  of  that 


Digitized  by 


Google 


Skt.  XIV.] 


Qm%  ^  Hm  Cnmmtd-^DmMHd  /cr  Infmrp. 


naagMed,  yet  most  rdigioot,  thoogli  so  iib> 
hftppily  re^oos  king :  it  saved  bim  not  from 
forfeiture,  much  less  from  verbal  censure. 
It  remains  to  be  seen,  wbether  the  oonstitu^ 
iioiH  wbich,  in  the  seventeenth  century,  even 
akiag  was  punished  and  expelled  for  violating. 
Is  to  be  ceanplimented  away,  and  made  a  sa- 
crifice o(  to  the  pride  of  this  or  that  domi- 
neering subject,  in  the  nineteenth  century — 
in  this  maturer  age,  in  this  supposed  period 
of  constitutional  improvement,  and  more 
frmly  established  rights. 

Compare  the  case  of  this  immense,  yet  too 
reali  because  uninspectable  Bastfle,  with  that 
of  the  scene  of  kindred  abase  in  miniature, — 
the  home-jail  thus  hyperbolized  and  stigma- 
tized—in CoWhUA  Fields  See  what  was 
the  conduct  of  parliament  in  the  one  case. 
Mid  fitMD  thence  say  what  it  ought  to  be — 
what,  if  consistencv  be  the  rule,  it  cannot  but 
be  in  the  other.  Information  to  parliament 
of  mismanagement  in  a  prison  —  a  lawful 
prison — enaployed  as  such  under  the  law  for 
the  suspension  of  the  Habeas  Corpus  act.  No 
principle  of  the  constitution  violated — no  an- 
Jthority  setting  itself  up  to  make  ordinances 
lepognaat  to  the  laws,  and  subversive  of  the 
authority  of  Parliament.  The  alleged  cause 
of  the  abuae,  malpractices  on  the  part  of  a 
single  jailor,  negligence  or  connivance  on  the 
pert  of  certain  magistrates,  his  official  supe- 
riors. On  Chis  ground — on  this  single  ground 
—an  address  is  presented  to  his  Majest]^  by 
the  House  of  Commons,  for  an  inquiry  into 
the  management  of  this  jail ;  an  address  pre- 
sented with  the  express  concurrence  of  the 
chancellor  of  the  exchequer ;  and  a  commis- 
sion of  inquiry  is  issued  accordingly  —  issued 
by  the  crown,'  and  executed.f 

On  the  present  occasion,  his  Majesty's  sub- 
jects kept  bv  hundreds,  ere  now,  perhaps,  by 
thousands,  in  a  state  of  exile  and  bondage, 
without  end  and  without  cause:  the  four 
grand  bulwarks  of  the  constitution  all  broken 
through,  for  the  very  purpose  of  this  cause- 
less snd  endless  punidiment ;  the  authority 
of  parliament  treated  by  the  servants  of  the 
crown  with  a  contempt  already  become  ha- 
bitual and  rooted:  —  is  the  supposition  so 
much  as  an  endurable  one,  that  after  infor- 
mation thus  exhibited,  though  it  be  by  so 
obscure  a  hand,  psrliament  should  sit  still  and 
silent,  exacUy  as  if  nothing  amiss  had  ever 
happened? 

When  on  that  occasion  the  motion  was 
made  for  the  address,  the  delicacy  of  the 
chancellor  of  the  exdiequer  of  that  day  would 
not  suffer  him  to  refuse  his  declared  concur- 
rence with  it.(    Would  the  supposition  be 


eo  mttck  as  a  decent  one,  that  the  Chancellor 
of  the  Exchequer  of  the  present  day  would 
show  so  little  respect  to  ^e  precedent  thus 
set  by  his  predecessor,  as  to  refose  to  the  very 
vitals  of  the  constitution  that  attention  which 
it  was  then  not  thought  decent  to  refuse  to 
the  poHee  of  one  of  the  prisons.  | 


|)  Without  a  thought  of  any  application  to 
existing  circumstances,  I  happenea  but  now  to 
open  the  reign  of  Charles  I.,  m  Humi,  If  pie. 
judioes  of  any  kind  be  deemed  imputable  to  that 
prince  of  historians,  they  will  hardly  be  of  that 
cast,  which  would  dispose  a  man  to  exaggerate 
the  mischief  resultiiig  firom  a  transgression  of 
the  limits  piescribeaby  the  constitution  to  the 
power  of  the  crown.  Whether  to  that  dispas- 
sionate,  acute,  and  comprehensive  mind,  the 
wounds  given  to  the  constitution  on  the  ffroimd 
of  the  poial  colony  would  have  prcsentea^thenu 
selves  as  matters  of  indifierenoe— as  incidents  in 
which  the  body  of  the  people  have  no  concern — 
is  a.quesdon,  the  answer  to  which  may  be  read, 
I  sbcNild  suppose,  without  much  difficiuty,  in  the 
following  pasiages  :— 


*  2d  September  1800;  printed  by  Honie  of 
Commons.    Order  dated  18th  December  1800. 

t  Heport  of  commissioners,  dated  Ist  Novem. 
ber  1800 ;  printed  as  above. 

%  Parliamentary  Register,  22d  July  1800. 


cttrity  against  the  further  extension  of  this  claim  ? 
.  •  •  Wherever  any  difficulty  shall  occur,  the  ad> 
ministratioo,  instead  of  endeavouring  to  dude 
or  overcome  it  by  gentle  and  prudent  measures, 
will  instantly  re|ment  it  as  a  reason  for  infnng. 
ing  aU  ancient  laws  and  institutions :  and  if  snSi 
maxims  and  such  mctices  prevail,  what  has  be* 
come  of  nadooal  Ubcrty  ?  what  authority  is  left 
to  the^res<  charter^  to  the  ttatutei^  and  to  Uiat 
very  petUUm  of  rights  which  in  the  present  reign 
baa  been  so  solemnly  enacted  by  the  concurrence 
of  the  whole  legislature?**  So  for  Hume.  The 
breach  of  those  two  coostitutiooal  safieguards  con. 
stituted  in  those  dajs,  according  to  the  historian, 
th^  superlative  of  tyranny.  The  Habetu  Corjnn 
ad  and  the  J?U<o^/{^fM«  have  since  been  added. 
To  triumph  over  those  more  ancient  laws,  the 
violation  of  which  cost  Charles  the  First  his 
crown  and  life,  was  not  enough  i  the  violation 
of  the  Habets  Corpus  act,  and  uie  Bill  of  Rights 
—a  course  of  systematic  violation  persevered  in 
for  fourteen  years — has  accordin|dy  been  added 
to  the  triumphs  of  ministers  in  these  our  times. 

Along  with  those  two  fundamental  laws,  othet 
^^  statutes*'  are  mentioned  by  the  historian  hi 
general  terms  t  and,  as  an  a^sKntvation  of  the 
tyranny,  the  Ihen  present  rogn  is  noted  as  the 
period  that  gave  birth  to  the  PetUioH  of  Rights 
one  of  those  two  fundamental  laws.  Statutes  of 
inferior  account,  in  crowds,  contribute  to  swell 
the  triumph  obtained  over  law  (with  gri^I  say  it) 
in  the  now  prcMcnt  reign :  and  among  them  the 
several  tratuportatUm  acU^  to  which,  m  numbers 
too  great  for  reference,  this  same  reign  has  been 
giring  birth. 

lb.  p.  814,  anno  1687.—'*  It  was  urged,** . .  • 
continues  the  historian,  ^'that  the  ptea  of  ne- 
cessity was  in  vain  introduced  into  a  trial  at  bw ; 
since  it  was  of  the  luiture  of  necessity  to  abolish 
all  law. . .  .**  p.  316.  "  And  as  to  the  pretension 
that  the  king  is  sole  judn  of  the  necessity,  what 
is  this  but  to  subjea  siu  the  privileges  of  the 
nation  to  his  arbitrary  will  and  plcMure?  To 
expect  that  the  public  will  be  convinced  by  such 
reasoning,  must  aggravate  the  general  indigna- 
tion, by  adding,  to  vk>lence  a^unst  mcn*s  per- 
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Bom,  and  their  vroperty,  lo  crad  a  mockeij  of 
their  uoderatanoiiig.'* 

lb.  p.  421,  anno  1641.-.''  In  thow  days,'*  ob- 
serves  the  historian, ''  the  parliament  thought** — 
and  according  to  him — '*' justlj  thought  that 
the  Idng  was  too  eminent  a  maffbtrate  to  be 
trusted  with  discretionary  power,  wiuch  he  might 
BO  easily  torn  to  the  destmction  of  liberty.  And 
in  the  event  it  has  hitherto  been  found,  that, 
though  some  sensible  inconveniences  arise  firom 
the  maxim  of  adhering  strictly  to  law,  yet  the 
advantaoes  overbalance  them,  and  should  raider 
the  En^ish  grateful  to  the  memory  of  their  an. 
oestors,  who,  after  repeated  contests,  at  last  esta- 
bhshed  that  noble,  though  dangerous,  prindj^" 
EsUbUshed  it?  So  ihesfthonf^i  (it  seems)  in  their 
times:  so  Hume  thought  (it  seems)  in  hit  time. 
In  these  <mr  time^  does  that  valuable  prindide 
remain  esublisheci  ?  or,  after  having  been  over- 
thrown  and  trampled  upon  for  these  fourteen 
years,  is  it  now  finally  to  be  abandoned,  and  to 
'remain  lifeless  and  extinct  for  ever? 

In  one  point,  indeed^  at  least  according  to 
the  view  given  of  it  by  tnis  historian,  the  piual- 
lel  would  be  found  to  fiuL  ^  The  imposition  of 
ship-money,  independent  of  the  consequences,** 
(viz.  the  anti-constitutional  consequences  above 
spoken  of) ''  was  a  great  and  evident  advantage 
to  the  public,  **  viz.  "*  by  the  judicious  use  which 
the  king  made  of  the  money  levied  by  that  ex- 
pedient.*' 

lb.  p.  319,  anno  1637.  —So  &r  as  to  the  nncon- 
stitutional  impost  of  that  day.  As  to  the  anti- 
constitutional  system  of  the  present  times,  what 
degree  of  '^judiciousness**  tnere  was,  dther  in 
the  desi^  of  it  or  in  the  "  m«**  made  of  it,  may 
be  seen  in  the  Letters  to  Lord  PdUiam,  by  any 
man  when  conscience  will  permit  him  to  loos  the 
9nbiect  in  the  face. 

lb.  p.  860,  anno  164a—*'  Thehwyershadde- 
dared,  that  martial  lav  would  not  be  exerdsed, 
except  in  the  presence  of  the  enemy ;  and  because 
it  had  been  found  necessary  to  execute  a  muti. 
neer,  the  generals  thought  it  advisable,  for  their 
own  safety,  to  anply  for  a  pardon  ftom  die 
crown.**— So  much  greater  was  the  respect  paid 
to  the  constitution  by  the  king*s  servants— Straf. 
ford  of  the  number — in  those  days,  than  in  these. 
See  above. 

lb.  p.  319,  anno  ISffJ, — The  cause  of  the  unfor^ 
tonate  pertinadty  on  the  part  of  the  misguided 
king,  and  the  decdtful  Apmm^  ^  which  it  rested, 
are  thus  delineated.  "Though  it  was  justly  ap. 
prehended,  that  sudi  ptecedenta,  if  patiently  sub- 
mitted to,  would  end  • . . .  in  the  establisnment 
of  arbitrary  authority;  Charles  dreaded  no  on. 
poiitioa  from  the  people,  idio  are  not  commonly 


much  aficted  with  consequences,  and  require 
some  striking  motive  to  engage  them  in  a  rcsisu 
ance  to  established  government** 

Such  at  that  time  had  been  the  reRamcey  but 
now  fdlows  the  result. 

lb.  p.  317,  anno  1637. — ^"  Hampden,  however,** 
observes  the  historian, "  obtained  by  the  trial  the 
end  for  which  he  had  so  generously  sacrificed  hu 
safety  and  his  quiet:  the  jieo^  were  roused  from 
their  lethargy,  and  became  sensible  of  the  dan- 
ger to  whicbtneir  liberties  were  exposed.  HMO 
national  questions  were  canvassed  m  every  com- 
pany ;  and  the  more  they  were  nramined,  the 
more  evidently  did  it  appear  to  many,  that  li- 
berty was  totally  subverted ...  slavish  princqileL 
they  said,  concur  with  illegal  practices;  •  • .  and 
the  privileges  of  the  nation,  transmitted  through 
so  many  ages,  secured  bv  so  many  lawa,  and 
purdiased  by  the  blood  or  so  many  heroes  and 
patriots,  now  lie  prostrate  at  the  feet  of  the  mo- 
narch. What  thouf  h  public  peace  and  natkmal 
industry  increased  the  commerce  and  opulence  of 
the  kingdom  ?  This  advantage  was  temporary, 
and  due  alone,  not  to  any  encouragement  given 
by  the  crown,  but  to  the  spirit  of  the  Engiish,  the 
remains  of  their  ancient  needom.  Whatthcnuh 
the  personal  character  of  the  king,  amidst  all  ms 
misguided  counsds,  might  merit  indulgence,  or 
even  praise  ?  He  was  but  one  man ;  and  the  pri. 
vileges  of  the  people,  the  inheritance  of  millions, 
were  too  valuaole  to  be  sacrificed  to  his  pr^ndioes 
and  mistakes.** 

lb.  p.  375,  anno  1640L— The  jeakmsv  of  the 
people  was  roused;  "  and,  agreeably  to  tne spirit 
of  nee  govemmentt^  no  less  mdignation  was  ex. 
dted  by  the  view  of  a  vkdated  constimtum,  thsa 
by  the  ravages  of  the  most  enormous  tyranny.** 
Such  was  the  language — such  the  spirit — of 
the  people  of  that  dav :  such  tfieir  lan^iage  and 
their  spirit,  when  botn  as  yet  were  temperate,  and 
had  not  burst  forth  into  the  wild  exmoeions  that 
ensued.  In  the  case  of  New  South  Wales,  bath 
provocations — the  "  violated  comstitmtionj'^  and 
the  "  enormoue  tyranny** — go  hand  in  hand: 
the  tjrranny,  the  end ;  the  violation  of  the  cooad. 
tution,  the  means.  What  will  now  be  the  spirit 
of  a  British  rarliament?  what  will  now  be  the 
spirit  of  the  British  people  ?  It  remains  to  be 
seen  in  what  de^pee,  ir  in  anv,  the  people  of  diii 
dayretain  the  virtues  of  theu  ancestors. 

They  must  be  degenerate  indeed,  if  they  are 
to  be  lulled  into  any  such  perroasion,  as  that  the 
constitution  will  be  capable  of  retaining  for  their 
benefit  iu  protecting  force,  af^  it  has  been  made 

giparent,  that,  with  ultimate  impunity,  it  may 
us  be  trampled  upon  in  the  most  vital  parts  of 
it,  fbr  inch  a  course  of  years. 
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TITLE  L 

Of  COniTS  OP  JUSTICE  IN  QBNBEAU* 

A&T.  L  —  The  fbtmtain  of  justice  is  the 
mation^  tknmgk  the  channel  of  the  Ugieh" 
tmre.  Justice  shall  not  be  aamiaistered  in 
tlie  name  of  the  kmg^  or  any  other  single 


Art.  IL — The  judges  shall  in  general 
be  elected  by  the  persons  subject  to  their 
jurisdiction ;  and  that  in  manner  hereinafter 
^»ecified. 

Aat.  IIL — No  office  conferring  judicial 
power,  or  the  exchuive  privilege  of  minister- 
img  hjf  particular  eervices  to  the  exercise  of 
ntck  power,  shall  be  created  6y  the  eoh  oicMo- 
rity  qf  the  king  for  oKg  purpose^  wiuch  leu  in 
order  to  be  sold. 

Aet.  IV. — Justice  shall  be  administered 
gratis.  ProTision  shall  be  made  for  the  mi- 
nisters of  justice  by  salaries.  All  exaction, 
or  acceptance  qf  fees^  bg  pereona  ang  wag 
eomeemed  in  the  adminiitration  of  JHetice,  i» 
ktrehg  declared  illegaL 

Aet.  v. — All  stamp^utiee  or  other  dutiee 
igios  law  proceedinge  are  herebg  aboliehed: 
md  all  laws  wiade  to  eneure  the  collection  qf 
ntck  dutiee,  are  90  far  forth  repealed, 

Aet.  VL — The  judges  have  no  share  in 
legislative  power.  Appointed  for  the  express 
purpose  of  enforcing  obedience  to  the  laws, 
their  duty  is  to  be  foremost  in  obedience. 
Any  attempt  on  the  part  of  a  judge  to  frus- 
trate or  nmieoessarily  to  retard  the  efficacy 
of  what  ke  tmderetanda  to  kaoe  been  the  de- 

*  In  this  Title  and  Title  IL  the  pasMges  in 
italics  point  oat  the  jprindpal  diffhrsnoes  between 
dds  Drau|dit  and  that  or  the  Committee  of  the 
National  Aiscmbly  of  Fiance,  delivered  hi  31st 
]>eo8fnbtr  1780.  In  the  other  Titles,  the  dif - 
ftrenee  beinc  total,  italioi  would  have  been  of 
noose:  [Almoogh  a  great  part  of  this  Draught 
is  repeated,  for  companaon  with  that  of  the  Com- 
mittee of  the  Aasemoly,  and  for  comment,  yet  as 

portion  (Titles  from  4  to  10  in- 

ui)lsnot 


dssive,  14  and  U)  Is  not  repeated,  and  there  are 
odber  variations,  it  Is  thoo^t  best  to  reprint  the 
dtaught  at  length,  as  first  publisbed.] 


dded  meaning  of  the  legislature,  shall  be  pu« 
nished  with  ^rfeiture  of  his  office. 

Aet.  VIL — But  rules  of  law  derivable 
from  decrees  ofjudaes  and  customs  of  courts 
in  times  past,  MaU  still  be  in  force,  so  long 
as  theg  remain  unsuperseded  bg  acts  of  the 
legislature. 

Aet.  VIIL — No  judge  has  any  power  to 
make  general  regulations;  not  even  relative  to 
the  mode  of  procedure  in  his  own  court. 

Aet.  Ix. — But  should  ang  case  arise  6e- 
fore  a  Judge,  in  respect  of  which  it  appears 
to  him  that  the  legislature,  had  the  same  been 
in  their  contemplation,  would  have  made  a 
provision  different  from  that  which  the  letter 
of  the  law  imports,  he  is  herebg  authoriud^ 
and  even  required,  so  to  deal  therein  as  it 
appears  to  him  thai  the  legislature  would  have 
wuled  him  to  do,  had  such  case  been  in  their 
contemplation:  taking  such  measures  withal, 
whether  bg  exacting  securitg,  or  sequestration 
of  goods  or  persons,  or  otherwise,  as  shall  be 
necessarg  to  prevent  the  happening  of  ang  ir^ 
remediable  mischief  in  either  event,  whether 
the  legislature  abide  bg  the  law,  or  alter  it. 

Aet.  X.  —  The  suspensive  power  herebg 
given  extends  even  to  such  laws  and  other  acts 
of  authoritg  as  shall  have  issued  from  the 
JmUional  Assemblg,  or  from  ang  subordinate 
authoritg^  at  ang  period  posterior  to  that  of 
the  convocation  of  the  present  National  As^ 
sew^bfy:  and  it  mag  be  exercised  with  still  less 
reserve  with  regard  to  such  former  laws  and 
nUes  of  law  as,  though  not  expressbf  aboHsked, 
mag  appear  unconformable  to  tke  principles 
wutnifested  bg  tke  National  Assembfy,  and  es- 
pecialbf  to  tkose  contained  in  tke  declaration 
qf  rights. 

Aet.  XL — Provided  akvagstkat  tke  judge, 
as  soon  as  possible  after  tke  cau  caOutg  for 
tke  exercise  of  suck  suspensive  power  kas  pre^ 
sented  itself  to  kis  notice,  shall  wmke  report 
tkereofto  tke  National  Assemhhf. 

Aet.  XIL  —  Copies  of  suck  report  skaB 
also  be  sent  to  tke  several  courts  qf  justice  to 
wkick  kis  court  is  subordinate:  so  tkat  tke 
dispatdting  ef  tke  original  report  be  not  de^ 
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layed  on  accomt  of  the  dupatchmg  of  meh 
copie*. 

A&T.  XIIL — In  tuch  report  ekatt  be  eom^ 
tamed — 

1.  A  statement  of  the  matter  of  fact  which 
has  happened  to  ctJifor  the  execution  of  the 
law. 

2.  A  quotation^  with  proper  refereneeSt  of 
the  passage  of  law  in  question. 

3.  A  statement  of  the  mischief  which  in  hit 
conception  would  ensue,  were  the  letter  of  the 
law  to  be  observed. 

4.  A  statement  of  the  couru  provisional^ 
taken  by  him  for  avoidance  of  such  mischief 
in  pursuance  of  the  power  given  him  by  Art. 

5.  To  such  report  he  is  at  liberty,  and  is 
hereby  invited,  to  subjoin  a  note  of  such  al- 
teration in  the  text  of  the  law,  as  appears  to 
him  wu)»t  proper  for  guarding  against  the 
mischief  in  question  for  the  future;  whether 
such  alteration  consist  in  defalcation,  addi- 
tion, or  substitution;  pointing  out  the  very 
words  in  which  the  passage  in  question,  after 
the  alteration  suggested,  ought  to  stand. 

Art.  XIV.  —  The  true  and  only  proper 
object  of  inquiry  in  the  exercise  of  this  sus- 
pensive power,  as  far  as  it  regards  laws  pos- 
terior to  the  convocation  of  the  present  Na- 
tional Assembly,  is,  not  what  ought  to  have 
been  the  intention  of  the  legislature  in  the  case 
in  question,  but  only  what  would  have  been  so, 
had  the  same  been  present  to  their  view. 

Art.  XV. — AM  judges  and  other  ministers 
of  justice  are  also  hereby  invited  to  make  re- 
port, at  any  time,  of  any  inconvenience  which 
appears  to  them  likely  to  ensue  from  the  literal 
execution  of  any  article  of  law,  even  although 
no  case  calling  for  such  execution  shall  have 
yet  arisen :  as  also  to  propose  questions  rela- 
tive to  the  import  of  any  passage  in  the  law, 
which  may  have  appeared  to  them  ambiguous 
or  obscure. 

Art.  XVI. — The  suhordinate  representa- 
tive assemblies,  in  the  exercise  of  the  powers 
of  adniinistration,  and  subordinate  legislation, 
lodged  in  their  hiuids  by  the  supreme  legisla- 
ture, are  [not?]  accountable  to  the  judicial 
power.  The  members  of  them  cannot  there- 
fore be  punished,  or  dted  to  appear  before 
it,  for  any  act  done  by  them  in  their  quality 
of  members.  Obedience  to  an  act  of  any  such 
assembly,  acting  within  the  sphere  of  the  autho- 
rity committed  to  it  by  the  sovereign  legisla- 
ture, is  to  be  enforced  by  the  courts  of  justice 
in  like  manner  as  to  an  act  of  the  National 
Assembly  itself.  But  for  that  purpose,  it  is 
necessary  that  the  courts  of  justice  should  take 
cognizance,  upon  every  occasion,  of  the  ques- 
tion, whether  in  such  instance  the  subordinate 
assembly  has  or  has  not  confined  itself  within 
its  proper  sphere,  and  to  decide  accordingly 
upon  the  validity  of  their  act. 

Art.  XVII.  —  The  judges,  elected  as  m 


[TiT.  L 

wutnner  hereafter  ordained,  shall  enjoy  thetr 
offices  for  life,  unless  divested  thereof  in 
manner  hereinafter  specified. 

Art.  XVIIL — Judicial  proceedinn^  from 
the  first  step  to  the  last  inclusive,  shall,  in,  aU 
cases  but  the  secret  ones  hereinafter  specified, 
be  carried  on  with  the  utmost  degree  of  pub- 
licity possible. 

Art.  XIX. — Every  subject  has  a  r^t  to 
plead  his  own  cause,  in  every  stage,  and  be> 
fore  every  court,  as  well  by  word  of  mouth 
as  in  writing ;  and  as  well  by  htmsey  as  by 
the  mimth  or  hand  of  any  person  of  his  choice, 
not  being  specially  debwrred  by  law. 

Art.  X.X.^~.  All  monopoly  of  the  right  ef 
selling  advice  or  service  in  matters  of  law 
(saving  provisionally  the  profession  of  a  no- 
tary) is  abolished.  Any  advocate  may  prac- 
tise in  the  capacity  of  an  attorney;  any 
attorney,  in  the  capacity  of  an  advocate:  and 
any  man,  not  speaalfy  debarred,  in  the  capa- 
city of  either. 

Art.  XXL — In  every  suit,  civil  as  weB 
as  penal,  both  parties  shall  attend  in  person 
at  the  commencement  of  the  cause,  in  presence 
of  each  other  and  of  the  judge  (unless  in  as 
far  as  they  may  stand  excused  by  special  rea- 
sons, in  manner  hereinafter  specified);  and  so 
from  time  to  time  during  the  continuance  of 
the  cause ;  there  to  depose,  and  to  be  inter- 
rogated, at  any  time,  they  or  their  represen- 
tatives, each  on  the  part  of  the  other,  in  the 
same  manner  as  witnesses. 

Art.  XXII. — All  privilege  in  matters  of 
jurisdiction  stands  abolished.  All  sul;jects 
stand  henceforward  upon  an  equal  footing,  in 
respect,  as  well  of  the  manner  of  plea&ig, 
and  the  order  in  which  their  causes  are  to  be 
heard  and  decided,  as  of  the  choice  of  the 
courts  before  which  they  are  to  plead. 

Art.  XXIIL  — The  constitutional  order 
of  jurisdiction  shall  not  be  disturbed,  nor 
the  subject  drawn  out  of  his  natural  court  by 
royal  commissions,  or  attributions  of  causes, 
or  arbitrary  evocations. 

Art.  XXiy.^Iie8olved,  That  this  Assem- 
bly  wiU,  with  all  convenient  speed,  proceed 
to  the  enactment  of  a  law  to  determine  in 
what  cases,  and  how,  the  power  of  evocation 
may  be  lawfully  exercised. 

Art.  XXV. ^-Resolved,  That  this  Aaaem- 
bly  will  proceed  with  all  possible  expedition 
to  frame  a  new  code  of  Procedure,  of  which 
the  object  shall  be  to  render  the  administra^ 
tion  of  justice  as  simple,  as  expeditious,  and 
as  little  expensive  as  possible. 

Art.  XXYL^Jtesohed,  That  this  Assem- 
bly will  proceed  with  all  possible  expedition 
to  frame  anew  code  of  Penal  Law,  of  which 
the  object  shall  be  to  render  the  punishments 
in  every  case  as  proportionate,  as  mild,  and 
as  apposite,  as  possible ;  never  loshig  sight  at 
the  maxim,  that  every  lot  or  degree  q/*punidi- 
ment  which  is  not  necessary,  is  a  viokitioit 
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of  the  rights  of  man,  and  an  offence  commit- 
ted by  the  l^^islator  against  society. 


TITLE  n. 

DttTUBUnON  AND  GRADATION  OP  THE 
COURTS  OP  JUSTICE. 

Art.  I. — In  every  jjomA  for  canton]  there 
diall  be  a  court  of  justice  ot  immediate  juris- 
dtcdtm,  under  the  name  of  the  Parish  Court* 
composed  of  a  single  judge;  saving  such  con- 
soiidations  or  divisions  of  parishes,  as  mag 
he  made  for  this  purpose,  in  virtue  of  the 
powers  hereinafter  given. 

Art.  II.  —  In  each  district  there  shall  be 
1  court  of  justice  of  immediate  jurisdiction, 
under  the  name  of  the  immediate  District 
CocTRT,  composed  in  like  manner  of  a  single 
jsdge. 

Art.  Ill — In  each  district  there  shall 
also  be  a  Court  of  Appeal,  under  the  name 
of  the  DiHrict  Court  of  Appeal,  composed 
U  Bke  manner  of  a  single  judge. 

Art.  IV — [In  each  department  there 
shsll  be  a  Court  of  Appeal,  under  the  name 
of  the  Department  Court,  composed  in 
Uke  manner  of  a  single  judge,}  iQutere,  the 
neeasity  of  this  court?] 

Art.  V.  _  At  Paris  there  shall  be  a  Court 
of  Appeal,  in  the  last  resort,  under  the  name 
of  the  Metropolitan,  or  Supreme  Court,  com^ 
posed  in  Hke  manner  of  a  single  judge. 

Art.  VI.  —  The  decrees  of  the  Metro- 
politan Court  of  Justice  shall  be  final,  ex- 
cept such  on  account  of  which  censure  shall 
have  been  past  on  the  judge  by  a  decree  of 
the  National  Assembly,  in  manner  hereinafter 
specijUd, 

Art.  VII —  To  each  of  the  several  classes 
of  courts  above  mentioned  is  given  authority 
over  all  sorts  of  persons,  and  in  every  sort  of 
cnse,  throughout  the  hingdom ;  saving  only, 
the  difference  between  jurisdiction  immediate 
nd  appellate,  and  the  authority  of  certain 
^ibunals  of  exception,  in  as  far  as  the  same 
it  Acreiy  achnowledged,  and  provisionally  con- 
firmed, • 

Art.  VIIL—  These  are,  1.  Courts-Mar- 
tial in  the  land  service  ;  in  as  far  as  the  powers 
of  suck  courts  are  confined  to  the  maintenance 
ofdiseipHne  among  military  men. 

Art.  IX. — 2.  Naval  Courts-Martial;  in  as 
far  as  their  powers  are  confined  to  the  main- 


•  The  difficulty  of  deciding  between  Parish 
UNirtt  sod  Couton  Courts,  and  between  the  adop- 
°«n  and  injection  of  the  Department  Courts,  ne- 
«mated,  in  lome  parts  of  this  dransht,  a  lati- 
2jMof  exprwaion,  and  thence  a  sort  of  obscurity, 
»hich  would  not  otherwise  have  had  existence. 
At  a  oeriod,  too  kte  for  the  requisite  alterations, 
I  nn  beeome  dear  in  my  own  mind  against  the 
•g5»rtwiftU  Courts,  andthe  auestidta,  as  between 
PamAand  Canton  Courts,  depends  upon  local 
Moaideiations,  not  within  my  reach. 


tenance  of  discipline  among  men  engdged  in  thi 
naval  department  of  the  pubUc  service. 

Art.  X. — 3.  Causes  relative  to  matters 
happening  at  sea,  on  board  orivate  pesselsf 
belong  to  the  jurisdiction  of  the  courts  of  any 
territory  where  the  vessel  is  in  harbour;  yiz. 
to  the  immediate  courts^  if  no  regular  judg^ 
ment  has  been  passed  in  virtue  of  any  lawful 
authority  on  board  the  vessel;  or,  \f  there 
has,  then  to  the  courts  of  appeal. 

Art.  XL— 4.  Courts  Ecclesiastical;  in 
as  far  as  the  powers  of  such  courts  are  con^^ 
fined  to  the  maintenance  of  ecclesiastical  die* 
cipline  among  ecclesiastical  men. 

Art.  XII.  5 — All  representative  assem-' 
blies  ;  for  the  purpose  of  putting  a  stop  to^ 
and  punishing  offences  committed  by  members 
or  others,  in  face  of  the  assembly. 

Art.  yillL-^All  courts,  other  than  tha 
tribunals  of  exception,  as  above  speckled, 
shall  be  comprised  under  the  common  appeU 
lotion  of  Ordinary  Courts. 

Art.  XIVj — In  every  ordinary  court  [hut 
the  parish  court,  and  in  every  parish  couri 
where  there  is  a  judge  specially  appointed,  as 
in  Tit,  F.]  there  shall  be  a  Pursuer-General 
and  a  Defender-general, 

Art.  XV. — Attached  to  the  authority  of 
the  judge,  as  well  as  to  that  of  the  pursuer* 
general  and  defender-general  of  every  ordi* 
nary  court,  shall  be  the  power  of  appointing 
substitutes,  or  deputies,  viz.  one  permanent 
and  occasional  ones  as  occasion  may  require. 

Art.  XVL — The  name  of  Advocate- Ge^ 
neral,  or  Public- Advocate,  shdl  be  common 
to  pursuers  and  defenders  general ;  and  ther 
name  o£  Magistrate  to  judges,  advocate-ge- 
nerals, and  the  permanent  deputy  of  each^ 


TITLE  in. 

OP  JUDGES  OP  THE  ORDINARY  COURTS.* 

§  I.  Appointment — Continuance  in  Office-^ 
Power  and  Rank. 

Art.  I — A  [Judge*]  (principal)  shall  be 
elected  by  the  electors  chosen  by  the  active 
citizens  of  the  territory  over  wluch  he  is  to 
be  [judge,*]  in  the  sante  manner  as  a  mem- 
ber of  the  administrative  body  of  that  terri- 
tory) parochial  [judges**]  excepted,  of  whom 
in  Tit.  v.,  and  metropolitan  [judges.**] 

Art.  II —  On  the  first  election,  to  be  eli- 
gible to  this  office,  a  man  must  be  seven  and 
twenty  years  of  age,  and  must  have  exercised 
the  functions  of  a  man  of  law,  for  three  yeaita 


*  With  the  variations  indicated  by  the  enau- 
ing  note&[  (he  oontenta  of  this  will  serve  for  Tit« 
XI.  Of  PuJtsuER-OsNERALs,  and  Tit  Xlh 
Of  Defender-Generals. 
f  Purs.  Oen.  Pursuer-GeneiaL 
'IDef.  Oen.  Defender-OeneraL 
.  C  Purs.  G.  Pursuer-Generals. 
i  Def.  G.  Defender.Generala^ 
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in  »  superior  court,  or  for  five  years  before 
an  infenor  tribunaL^ 

Under  the  denomination  of  Men  of  Law, 
are  comprised,  for  this  purpose,  1.  Judges  (^ 
every  description ;  2.  King's  advocates  and 
attomies,  and  their  substitutes;  3.  Advo- 
cates; 4  Attomies;  [5.  Secretariesof  courts? 
Gr^ffiert  f;i   [6.  Notaries?] 

Aet.  III.  —  No  vacancy  in  any  [judicial 
office^]  but  the  lowest  shall  be  filled,  but  out 
of  the  same  rank  of  [judges,**]  or  iJiat  next 
below:  but  [judges** J  in  Uiose  nmks  all  over 
the  kingdom  are  alike  eligible. 

A&T.  IV. — No  vacancy  in  the  lowest  rank 
of  [judges]^  principal  shall  be  filled  but  by 
some  one  who  has  served  in  the  station  of 
[judge]*  depute  permanent,  and  that  for  at 
least  [three]  years,  on  elections  posterior  to 
the  year  [1798.] 

A^T.  V.  The  [judge*]  principal  of  every 
court,  (except  the  parish  [or  canton]  court, 
and  the  metropolitan)  shall  hold  his  office 
for  life,  unless  divested  of  it  in  one  or  other 
of  the  fi>llowing  ways :  — 

1.  Resignation. 

2.  Forfeiture,  judicially  pronounced. 

3.  Amotion,  pronounced  by  the  sufirages 
of  a  minority  cf  the  whole  number  of  the 
electors  entitled  to  vote  at  the  last  preceding 
election,  general  or  particular,  holden  for  the 
dioioe  of  a  magistrate,  or  of  a  member  of  the 
administrative  body  df  his  territory. 

4.  Amotion,  pronounced  by  a  majority  of 
the  whole  number  of  members  of  the  admi- 
nistrative body  next  in  Twok  above  that  of 
the  territory  oi  which  he  is  [judge.*] 

Aet.  y  L — By  amotion,  wiUiout  forfeiture, 
a  [judge*]  loses  his  rank  as  such,  but  not  his 
salary,  nor  the  capacity  of  being  rechosen, 
even  immediately. 

A*T.  VIL — ^*  Every  judge,  for  the  enforce- 
ment of  his  decrees  judicially  given,  has,  in 
case  of  necessity,  the  command  over  all  per- 
sons,  without  distinction,  within  the  bounds 
of  his  territory,  the  king  only,  and  judges  of 
equal  or  superior  rank,  excepted. 

Art.  VIIL— When  a  [judge,*]  in  the  ex. 
erdse  of  his  fonction,  goes  out  of  his  own 
proper  territory  into  another,  he  takes  his 
[rank  and  power<]  with  him,  subject  only  to 
the  [rank  and  power<]  of  the  co-ordinate  and 
superior  [judges^]  of  that  territory. 

Aet.  IX.  —  A  judge  principal*  shall  have 


,  f  PuBf .  G.  Pursucr-gencraL 
IDef.  e.  Dcfendcr-OeneraL 
.  f  PuES.  G.  PuTsner^Jenerals. 
iDsp.  G.  Defonder-Gensnla. 
«  This  artide  is  copied  ftom  Tit  IV.  Art  v. 
nf  the  Committee's  draojriit,  relative  to  the  Ois- 
trict  Courts.    The  spsdfication  1  have  sattMned 
seems  requisite,  to  prevent  uncertain^. 
^fPuEs.  G.Offieeof  Puisuer^CknemL 
i  Dbf.G.  Office  of  Defender^Oenend. 
*  Purs.  G.  and  Dbf.  G..  Omit  this  article. 
Pons.  G.  and  Def.  G,  Authority. 


precedency  of  all  persons  over  whom  he  his 
power,  as  according  to  Art  XL ;  a  judge  of 
appeal  takinr  place  of  a  judge  of  inunediate 
jurisdiction  for'the  same  territory,  and  judjces 
of  the  same  court  according  to  the  prien^ 
of  their  app<nntment. 

Aet.  X Judicial  <ftr<ys  omgki  moi  toht 

neglected  far  any  other.  Acceptance  of  a  ja- 
diciid  office  vacates  every  other,  judicial  or 
not  judicial :  and  acceptance  of  an  olBee  not 
judicial,  vacates  every  judicial  one.  Mo^ 
less  shall  a  Judge  exercise  any  other  profies- 
wm,  such  as  that  of  notary,  advocate,  er 
attorney.  This  extends  to  Judgee-Depotei 
permanent,  but  not  to  judges  natival,  of  whoa 
m  Tit.  V. 

Aet.  XL — [A  judge  ought  to  ttanddear 
of  offence,  ana  of  sutpicion  of  partimStjf.  ^] 
No  [judge*]  shall  give  his  vote  at  any  elee- 
tion ;  nor  use  any  means,  direct  or  indirect, 
to  influence  the  votes  of  others. 

§2.  P<^. 

Art.  L  -—The  expense  of  the  salary  of  an 
[instituted  judge*]  of  the  parish  court  shall 
be  defrayed  by  the  parish : 
[Of  a  canton  court,  by  the  district :] 
Of  a  district  court,  by  ihe  district : 
[Of  a  department  court,  by  the  d^art- 
ment:] 

Of  the  metropolitan  court,  by  the  natioeL 
Art.  IL  — On  the  [  day]  pre»ding  iha 
day  of  election,  an  auction  shall  be  held  be- 
fore the  directory  of  the  administrative  body 
of  the  territory  charged  with  the  esMBse  i 
the  salary,  under  the  name  of  the  Patriotie 
Auction :  at  which  the  candidates  shall  be 
at  liberty  to  attend,  in  person  or  by  pstixy, 
in  order  to  declare,  each  of  them,  what  be  is 
willing  to  give,  if  anythmg,  to  the  common 
fund  of  the  territory,  in  the  event  of  his  bei^ 
elected  to  the  office.  And  thereupon  the  office 
shall  be  put  up  by  the  president,  ea^  bidder 
being  at  liberty  to  advance  as  often  as  he 
thinks  proper,  in  the  manner  of  a  ^H1«wlp1w^ 
auction. 

Art.  IIL  —  As  soon  as  it  appears  that  no 
candidate  will  make  any  fivther  advance,  eadi 
shall  give  in  an  undertaking  in  writii^f,  in 
which  shall  be  specified  what  he  binds  him- 
self to  give,  in  the  event  of  his  being  elet;ted. 
Art.  IV. — At  the  same  time  eadi  candidate 
shall  give  in  an  inventory  of  his  estate^  as 
well  in  possession  as  in  expectancy,  togeth« 
with  all  charges  thereupon,  with  an  <     ' 


t  PuEs.  GsK.  and  Def.  Gsw.  To  this  ar- 
tide  substitute — Acoqptanoe  of  the  office  of  Pur- 
suer [or  Defiender]  General  at  any  ooozt,  va- 
cates every  other;  and  acceptance  of  any  other 
offiee,  vacates  that  of  Puisuer  Tor  Detadv] 
GeasiaL  Nor  shall  a  Punaer  [or  Detedv] 
General  exerdse  die  jmfessieQ  of  aotaiy,  at 
voca«e»  or  attorney.  This  exisoda  to  Pa 
[or  Defender]  Geninalsand  DeiMites  pemu 

^  PuEs.  Geit.  and  Def.  Gee.    Omit 
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of  the  dear  vtlse  thereof  in  ready  money ; 
the  whole  being  signed  by  the  candidate  bim- 
fd£^  and  Terified  by  his  oath. 

AjtT.  y. — At  tiie  same  time  each  candi- 
dste  shall  give  in  a  paper  stating  bis  pret^n- 
■iwa,  of  what  natare  soever,  on  whidi  he 
gr— ail  hiahopeaef  being  chosen  s  such  as 
his  agOy  the  time  during  iihidi  he  baa  acted 
in  the  capacity  of  a  man  of  law,  in  what 
brandi  of  the  profession,  before  what  courts* 
and  the  like :  and  sndi  paper  shall  also  be 
signed  by  the  candidate  himself,  and  yerifled 
by  his  oath. . 

AxT.  y  L  —  The  above  inventory  may 
either  be  open  or  sealed :  if  sealed,  the  de- 
daration  of  its  verity,  condttding  with  the 
signature,  shall  be  on  the  outside:  and  it 
shall  be  reserved  unopened  till  the  event  of 
the  election  is  declared ;  at  which  period,  if 
he  whose  act  it  b  should  prove  the  success- 
ful candidate,  it  shall  thereupon  be  bndcen 
open;  if  not,  it  shall  be  returned  to  him  un- 


AxT.  yn. — The  above-mentioned  under- 
takings and  declarations  shall  forthwith  be 
printed  together  on  the  same  paper,  and  a 
copy  given  to  every  elector  [  ]  days  be- 
fiore  the  dectien. 

AftT.  yilL^K  the  election  having  fiOlen 
upon  one  of  the  bidders,  he  should  fail  in 
complying  in  any  particular  with  the  terms 
of  Ins  engagement,  his  right  to  the  office 
ihsll  theitnqMm  cease ;  and  upon  a  vacancy 
dsdarad  by  the  competent  court,  at  the  in- 
ttanoe  of  the  procurator  syndic  of  the  ad- 
ministimttve  body,  a  new  election  shall  be 
decreed:  but  time  may  be  allowed  him  for 
perfbnning  hia  engagement,  or  an  equivalent 
aeeepted  by  the  court  on  his  application,  the 
procorator  syndic  being  heard  on  the  other 
adi. 

AiT.  IX — The  penalty,  in  case  of  frlse- 
hood  in  a  declaration  given  in  o  above,  shall 
be,  if  the  ftlsehood  were  wilfiil,  forfeiture  of 
the  office,  together  with  the  purdiase-money, 
if  say  woe  peid:  if  the  &lsehood  happened 
throaj^  inadvertence  coupled  with  temerity 
V  negbgcBce,  n  discretionary  fine. 

Akt.  X. — From  the  salary  of  every  CJodge>] 
•ball  be  deducted  [25]  per  omt  upon  the  in- 
terest  of  the  capital  representing  his  private 
fortune;  yet  so  o  that  the  remainder  shall 
not  be  lem  than  [one  fourth]  of  the  whole; 
]"dms  in  as  fer  as  ainr  fivther  deduction  may 
have  been  comprised  in  the  undertaking  he 
^  delivered  in. 

AiT.  XL  —  In  the  ease  where,  his  salary 
>ot  having  undergone  the  utmost  deduction 
^J^udi  it  is  thus  susceptible,  any  accession 
nppens  to  his  fortune  by  succession,  dona- 
^  or  bequest,  to  the  value  of  [12,000] 
Bvres  or  upwards,  he  shall,  within  [half  a 

,  f  Pons.  Obk.  PuTsuer-Oeoerd. 
i  Dxr.  Obh.  Defender-Oeneral. 


year]  after  effiscts  to  that  amount  have  been 
received,  give  in  a  supplemental  declaration 
of  the  particulars  of  sucA  accession;  and,  upon 
an  account  settled  with  the  officer  who  stands 
charged  with  the  payment  of  his  salary,  a  prp* 
portumable  deduction  shall  take  place,  from 
the  day  when  such  supplemental  dedaration 
was  given  in. 

Ajit.  XIL — The  contribution  offered  at 
the  auction,  may  be  dther  in  ready  mone;^, 
or  in  any  other  shape ;  and  in  particular,  it 
may  be  in  the  shape  of  a  release  of  the  whole, 
or  any  part  of  the  appointed  salary :  and  in^ 
this  case,  the  deduction  prescribed  by  Art.  X. 
shall  be  understood  to  be  induded ;  but  no 
offer  shall  be  deemed  valid,  which  would  re- 
duce the  income  of  the  candidate  bdow  the 
amount  of  the  appointed  salary. 

Art.  XIIL  —  On  the  day  when  the  suc- 
cessful candidate  is  sworn  m,  and  previous 
to  his  being  sworn  in,  any  member  of  the 
corporate  assembly,  before  which  he  is  sworn 
in,  shall  be  at  liberty  to  put  to  him  all  such 
questions  as  may  tend  to  ascertain  the  truth 
and  suffidency  of  the  several  declarations  he 
has  given  in:  and  whoever  exercises  the  func- 
tions of  procurator  syndic,  is  specially  charged 
with  this  duty,  and  responsible  for  the  ne- 
glect of  it 

A&T.  Xiy.— That  time  and  opportunity 
for  scrutinizing  the  accuracy  of  the  inventory 
above  mentioned  may  not  be  wanting,  the 
Hudgedect*]  shall  not  be  sworn  in  tiU[  1 
days  after  it  has  been  broken  open,  nor  tiU 
[  ]  days  after  it  has  been  published  in  [the 
newspaper  most  current  in  the  place,'} 

Aet.  Xy In  case  of  amotion  without 

forfeiture,  the  salary  paid  shall  be  the  ap- 
pointed salary,  without  deduction :  and  any 
contribution  that  has  been  given  in  conse- 
quence of  the  patriotic  auction  shall  be  re- 
fonded,  but  without  interest. 

Aet.  XyL  —  In  case  of  resignation,  the 
contribution  shall  in  like  manner  be  refunded, 
but  no  salary  continued. 

§3.  Attendance, 

When  Injustice  sleeps.  Justice  may  do  the 
same, 

Aet.  L  —  The  [judgment -seat']  ought 
never  to  be  empty,  during  any  part  of  the 
juridical  day,  throughout  the  year:  in  an 
immediate  court,  never :  in  a  court  of  appeal, 
never  where  there  is  any  cause  on  the  paper, 
ripe  for  hearing. 

Aet.  IL  — The  juridical  day  shall  be  of 
[twelve]  hours :  viz.  from  [eight]  to  [eight,] 
allowing  only  [one]  hour  within  that  time, 
viz.  between  [two]  and  [three]  for  refresh- 
ment 

This  extends  not  to  the  judges  termed 
Natural. 
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A&T.  IIL  —  A  rjudge  immediate,^]  when 
Absent  from  the  nxed  judgment- seat  upon 
out-duty  (as  upon  a  view  or  the  examination 
of  a  sick  person,)  ought  to  take  care  that  it 
lb  4  filled,  if  possible,  by  some  [judge*]  depute 
permanent  or  occasional,  on  pain  of  being  re- 
sponsible for  the  fiulure. 

Art.  IV.  — a  (judge's »]  salary  shall  be 
reckoned  by  the  day,  and  paid  him  every 
fweek]  by  [Me  pm/master,']  It  shall  be  paid 
him  nowhere  but  upon  the  [judgment]  seat; 
or,  in  case  of  sickness,  in  his  own  apartment: 
a  day's  pay  bein^  deducted  for  every  day  of 
absence,  otherwise  than  upon  duty ;  except 
vacation-days  which  he  is  allowed  to  take, 
[^thirty]  in  the  course  of  the  year,  at  his 
choice;  provided  that  the  [judgment]  seat 
be  not  at  any  time  left  vacant. 

Art.  y The  day's  pay  thus  to  be  re- 
ceived shall  be  a  day's  pay  of  the  appoixted 
salary :  the  difference,  iif  any,  between  that 
and  the  clear  salary  remaimng  after  the  con- 
tribution furnished  according  to  §  2,  shall 
be  made  up  by  quarterly  advances,  which  the 
[judge*]  shaU  make  on  [the  usual  quarter- 
ams]  to  [the  paymaster  T]  nor  shall  he  be 
reimbursea  any  dd&dendes  occasioned  by  un- 
allowed days  of  absence. 

Art.  VL — Declaration  to  be  taken  by  every 
[judge*]  every  time  he  receives  his  salary: — 

I,  A.  J.,  solemnly  dedare,  that  since  the 
last  time  of  my  receiving  salary,  I  have  not 
at  any  time,  during  juridical  hours,  been  ab- 
sent from  the  duty  of  my  office,  except  during 
the  following  days,  viz.  [  ],  nor  absent 
from  the  judgment-seat,  except  tbe  following 
days,  when  I  was  out  upon  duty,  at  the  places, 
in  the  causes,  and  for  the  purposes  following, 
viz.  [        ]. 

Art.  VIL  —  A  copy  of  every  sudi  declara- 
tion, signed  by  the  [judge,*]  shall,  on  that 
same  day  in  which  it  was  made,  be  hung  up, 
in  a  conspicuous  manner,  near  the  judgment- 
seat,  there  to  remain  till  the  next  quarter- 
day. 

Art.  VIII.  —  A  [judge*]  is  to  be  under- 
stood to  have  been  absent  from  duty  on  any 
day,  if,  in  the  course  of  that  da^,  he  has  not 
sitten  at  least  [one  hour;]  and  if,  during  the 
rest  of  the  day,  he  has  not  been  within  [an 
hour's]  call  of  the  judgment -seat,  except 
when  out  upon  distant  duty :  word  being  left 
with  ^      ]  where  he  was  to  be  found. 

Art.  IX — ^r Judges^]  of  immediate  courts 
are  also  bouna  to  go  upon  duty,  in  cases  of 


r  Purs.  O.  Pursuer-General. 
t  Def.  O.  Defender-GeneiaL 
.  /  Purs.  G.  Puisaer-Generals. 
i  Def.  G.  Defender-Generals. 
^  Purs.  G.  Pursuer-General  of  an  immediate 
Court    Def.  G.  Defender-General  of  an  im. 
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fPuRS.  G.  Pur8uer-Genend*8. 
i  Def.  a  Defender-General's. 


necessity,  at  all  hours,  in 
specified. 


[Tit.  la 
manner  hereiaafter 


Art. 


$4.  Oath  of  Office. 
L  —  The  following  oatb  shall  be 


taken  by  every  jjudge*]  upon  bis  entraaee 
into  office.  Whue  pronouncing  it,  he  ihiU 
stand  up  before  the  judgmant-seat,  in  opoi 
court,  with  his  left  lumd  on  his  bosom,  sod 
his  right  lifted  up  to  heaven:  — 

I,  A.  J.,  being  nosed  by  the  choice  of  ny 
fellow-citizens  to  the  office  of  [  ], 

do  solemnly  promise  and  swear : 

[Art.  IL  " — 1.  That  so  long  as  I  con- 
tinue in  possession  of  my  said  office,  I  wiO, 
to  the  bMt  of  my  ability,  administer  justice 
to  all  men  alike,  to  high  and  to  low,  to  lidi 
and  to  poor,  not  suffering  myself  to  be  bissMd 
by  personal  interest,  by  hope  or  fear,  or  by 
fovour  or  aversion  towards  any  individosl  or 
class  of  men  or  party  in  ^e  state.] 

Art.  IIL— 2.  That  I  will  not  endeavor 
to  keep  secret,  but  on  the  contrary  study  by 
all  suitable  means  to  render  public,  the  pro- 
ceedings belonging  to  my  office,  in  all  caws 
in  which  the  law  ordains  them  to  be  public 

Art.  IY.— 3.  That  I  will  keep  secret, 
to  the  utmost  of  my  pov^er,  the  proceedings 
belonging  to  my  office,  in  as  for  the  law  or- 
dains them  to  be  secret. 

Art.  v.— 4.  That  I  will  not  on  any  se- 
count,  out  of  the  regular  coarse  of  jastiee, 
give  ear  to,  but  indignantly  reprove,  any  ap- 
plication that  may  be  made  to  ne  coneerniBg 
any  cause  in  contemplation  of  its  depoMiii^ 
or  coming  to  depend  before  me,  mudi  km 
give  any  opinion  or  advice  relative  thereto: 
and  that,  should  any  such  api^oation  be  oiads 
to  me  in  writing,  I  will  forthwith  produce 
and  read  the  same  in  open  court,  although  it 
should  be  contained  in  a  private  and  confi- 
dential letter. 

Art.  yL~5.  That  I  will  at  no  time  ac- 
cept any  gift  or  fovour  that  shall  have  been 
offered  me,  in  the  view  either  <^  influenong 
or  recompensing  my  conduct  on  any  parti- 
cular occasion  in  the  discharge  of  the  foae- 
tions  of  my  office :  and  that,  in  esse  of  b^ 
suspecting  any  fovour  to  have  been  done  or 
offered  me  vidth  any  such  view,  I  wiU  forth- 
with declare  and  nmke  pubHc  my  suspicion: 
nor  will  I  knowingly  and  wittingly  safer  say 
such  c^er  or  recompense  to  be  made,  on  say 
such  account,  to  any  person  dependent  upon 
or  connected  with  me ;  but  that,  oo  suspi- 
cion of  any  such  offer  or  recompense,  I  will 
forthwith  make  public  sudi  my  suspicion,  to- 
gether with  the  grounds  thereof,  and  thr 
names  of  all  parties  cancemed^ 


*"  Purs.  G.  and  D^f.  G.  For  this  claiue  ik^ 
tiUute  the  three  clautet  inserted  under  Tit  XL 
Art  Vn.  VIIL  IX. 
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AjtT.  VIL— 6.  That  I  will  not,  on  the 
occanon  ot  any  peeuniary  or  other  bargain, 
4iiectly  or  indirectly  avail  myself,  or  endea- 
Tour  to  avail  myael^  of  the  influence  or  au- 
thority of  my  ttation  to  obtain  aay  advantage 
to  myielf  or  any  other. 

Art.  VIIL — 7.  That  I  will  not  take  any 
part  whatsoever  in  an^  election;  nor  use  any 
BDcana,  direct  or  induect,  to  influence  the 
vote  of  any  other ;  excepting  only  the  public 
statement  of  my  pretensions  according  to  law, 
on  any  election  in  which  I  shall  myself  be 
candidate. 

Aet.  IX.  —8.  Tliat  I  wiU  not  willingly 
absent  myself  from  duty,  except  to  the  ex- 
tent of  the  time  allowed  me  by  the  law,  or  in 
CBK  of  unavoidable  necessity,  resulting  from 
sickness  or  otherwise;  nor  then,  without 
mddng  the  best  provision  in  my  power  for 
keeping  my  place  supplied. 

Aet.  X 9.  That  I  will,  as  &r  as  de- 
pends upon  me,  give  to  every  cause  that 
comet  into  my  hands,  the  utmost  dispatch 
that  shall  appear  to  me  consistent  with  the 
purposes  of  justice:  nor  will  I**  put  off 
any  cause,  or  give  to  any  cause  the  priority 
over  another,  but  for  special  reason  publicly 
dedared. 

Aet.  XL— 10.  That  I  will  at  no  time, 
through  impatience  or  otherwise,  knowingly 
canse  or  permit  justice  to  suffer  by  undue 
predpitatioo ;  and  in  particular,  that  I  will 
not  botow  less  attention  upon  the  cause  of 
the  poor  than  of  the  rich;  considering  that, 
where  small  rights  are  seen  to  be  contemned, 
great  ones  will  not  be  deemed  secure;  and 
that  importance  depends  not  upon  nomhial 
vtlue,  but  upon  the  proportion  of  the  matter 
in  dispute  to  the  circumstances,  and  its  rela- 
tion to  the  telings  of  the  parties. 

Aet.  XIL— II.  That  I  will  not,  through 
fiivour  to  thoae  who  profit  by  the  expense  of 
the  administraiion  Injustice,  connive  at,  much 
less  promote,  any  unnecessary  expense;  but 
en  the  contrary  study,  as  mudi  as  in  me  lies, 
to  confine  such  expense  within  the  narrowest 
bounds  compatible  with  the  purposes  of  jus- 
tice. 

Aet.  XIIL — 12.  That  I  will  not,  through 
impatience,  or  favour  to  the  professional  ad- 
vocate, show  discountenance  to  him  who 
pleads  hu  own  cause,  or  to  him  who  pleads 
gratuitously  the  cause  of  his  friend,  but  rather 
•how  indulgence  and  lend  assistance  to  their 
weakness. 

Aet.  XIV.  —.18.  That  I  wiQ,  in  all  things 
tondiBg  the  execution  of  my  office,  pay  obe- 
^enee  to  the  law:  and  that*  I  will  do  my 
utmost  to  carry  the  same  into  execution,  ac- 
cording to  whttb  shall  appear  to  me  to  be  the 
intent  of  the  legislature  for  the  time  being ; 

"  PvES.  6.  and  DxF.  O.   /mmtI— seek  to. 
•  Puas.  O.  and  Dsr.  O.   Inscrt^in  as  &r 
Si  appertains  to  mj  office. 


not  presuming  to  set  my  own  private  will 
above  the  will  of  the  legislature,  even  in  sudi- 
cases,  if  any,  where  the  provisions  of  the  law 
may  appear  to  me  inexpedient;  saving  only  ^ 
the  exercise  of  such  discretionary  suspensive 
power,  if  any,  with  which  the  legislature  may 
have  thought  fit  to  entrust  [me.  <] 

Aet.  XV.  — 14.  That  I  will  not  either 
make  or  revoke  any  appointment  of  a  depute, 
permanent  or  occasional,  with  a  view  to  fii- 
vour or  prejudice  any  suitor  otherwise  than 
according  to  justice,  but  fior  the  common 
convenience  of  suitors,  and  only  to  the  ex-, 
tent  of  the  number  which  shall  appear  to  m^ 
requisite  to  that  end. 

All  these  engagements  I  hold  myself  so- 
lemnly pledged  to  fulfil,  by  all  the  regard  I 
owe  either  to  the  displeasure  of  Almighty 
God,  or  to  the  indignation  and  contempt  of 
my  feUow-dtiaens. 

Aet.  XVL-^  a  copy  of  the  above  oath, 
printed  in  the  largest  type,  and  on  one  side 
only  of  the  paper,  with  the  signature  of  the 
[judge  *]  at  lengtl  to  every  dause,  and  at 
the  end  the  date  cf  €Le  day.  when  signed, 
shall  be  kept  hung  up  in  a  conspicuous  situa- 
tion, near  the  [judgment**]  seat,  so  long  as 
he  shall  continue  in  office. 

§  5.  Deputes. 

Aet.  L  —  The  duty  of  the  permanent 
judge*]  depute  shall  be  to  take  tiie  pUce  of 
lis  prindpal,  and  with  the  same  [powers,  Q 
whensoever  the  prindpal  shall  happen  to  be 
absent  fi^Hn  duty,  or  preoccupied  therein. 

Aet.  IL— The  [powerH  of  the  [judge*] 
depute  permanent  shall  last  as  long  as  his 
prindpal  continues  in  the  same  office,  and  un- 
til a  vacancy  in  the  office  is  filled  up ;  unlesa 
the  appointment  be  sooner  revoked,  whidi 
it  may  be  at  any  time,  or  terminated  in  any 
of  the  vrays  in  whidi  the  office  of  a  judge 
prindpal  may  be  vacated. 

Aet.  Ill To  the  station  of  [judge*]  de- 
pute permanent,  no  emolument  of  any  kind 
shall  be  annexed;  except  a  habit  of  office  to 
be  worn  while  on  duty,  and  a  mark  of  honour 
to  be  worn  at  all  times  during  his  continu- 
ance in  the  station :  and  in  rank  he  shall  take 
place  next  his  prindpal. 

Aet.  IV — A  [judge*]  prindpal  is  dvilly 
responsible  for  the  acts  of  his  deputes,  per- 
manent or  occasional,  having  recourse  to  them 
for  his  indemnity :  also  criminally,  in  case  of 
his  concurring  with,  or  barely  conniving  at, 
any  behaviour  known  to  him  to  be  criminal 
on  their  part. 

p  PuES.  O.  and  Def.  O.    Insert ^tht  re- 
claiming. 
4  Pubs.  O.  and  Def.  6.   The  Judge. 

f  PuES.  G.  PursueiU^enend. 
'  i  Def.  O.  DefendeiwOeneral. 
^  C  PuEs.  G.  PursDer.General*>. 
^  \  Def.  G.  DefenderUJeneral's. 
'  PuES.  G.  and  Def.  G.   Authority. 
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[Tit.  IV. 


Akt.  V A  [judge*]  depute  permanent 

duiU  pronounce  and  sign  the  eame  oath  o  a 
[judge*]  principal,  and  in  the  nme  manner ; 
excepting  only  the  words  ^permmeni  or]  in 
the  14th  danse ;  and  malong  the  requisite 
diange  at  the  oommencement  relative  to  the 
style  of  office. 

AaT.  VI. — A  permanent  [judge*]  depute 
is  bound  to  the  same  attendance  as  his  prin- 
cipal; except  tint  he  is  allowed  douUe  the 
number  of  vacation  days  in  the  year  (taking 
them  only  when  his  principal  is  upon  duty  J 
and  that  he  is  not  liable  to  be  called  to  nigfat- 
iuty  while  his  principal  b  in  the  way. 

Art.  VIL— Attached  inlike  manner  to  the 
office  of  [judge*]  principal,  shall  be  the  power 
of  appomting  occaaonal  [judges *>]  depute  for 
the  purpose  of  performing  duty  in  any  particu- 
lar cause,  or  relative  to  any  particular  point 
in  any  particular  cause. 

Aet.  VIII. — To  the  function  of  occasional 
[judge*]  depute  shall  belong  neither  emolu- 
ment nor  permanent  honour :  but  fen*  distinc- 
tion's sake,  he  may  wear,  while  on  duty,  a 
medallion,  or  other  stch  mark  of  office. 

A»T.  IX An  occasional  [judge*]  depute 

chall,  previously  to  the  first  time  of  his  taking 
upon  him  that  function,  pronounce  and  sign, 
in  tibe  presence  of  the  judge  who  appoints 
bim,  [an  oath  the  tame  as  the  above,  mutatU 
nmtamiU ;]  and  entry  of  his  having  done  so, 
ahall  forthwith  be  made  in  the  re^ster-bo(d: 
of  the  oourt. 

A&T.  X.— A  permanent  [judge*]  depute 
has  in  like  manner,  and  under  the  same  re*- 
sponsibility,  power  of  appointing  occasional 
i^]  depute.    But  it  is  to  be  expected 


that  he  exercise  it  only  in  case  of  necessity, 
«nd  for  the  reason  that  such  appointment 
cannot  be  made  by  the  [judge*]  principal : 
and  such  appdntment  is  at  any  time  revocable 
l)y  the  [judge*]  prindpal. 

Art.  XI As  often  as  any  act  is  done  by 

«r  before  a  [judge*]  depute,  either  permanent 
or  occasional,  mentbn  shall  be  maide  as  well 
upon  the  &ce  of  the  act,  if  written,  as  upon 
the  register-book,  by  or  before  whom ;  and, 
if  in  the  instance  of  a  [judge*]  depute  occa- 
sional, by  whom  appointed. 

Art.  XIL— Care  oug^t  to  be  taken  to 
avoid,  as  much  as  conveniently  may  be,  the 
shifting  of  the  same  cause  todifferent  [judges**] 
unless  when  the  pdnts  of  which  they  respec- 
tivdy  take  cognizance,  happen  to  be  totally 
independent  of  each  other :  that  [the  judge 
who  gives  judgment']  may  be  as  little  as 
possible  under  the  necessity  of  taking  the 
grounds  of  his  [opinion  *]at  second  hand,  from 

another  man. .^___ 

C  Purs.  6.  Pursuer4>eneial. 

*  4  DBF.  O.  Ddtoder-Oeneral. 
.  f  Pu  RS.  O.  Puisaer-Qeaerals, 

^  I  Def.  O.  Defendcr-Qcnenls. ' 

'  Purs.  O.  and  Dbf.  G.  eadi  person. 

*  Purs.  O.  and  Dbf.  O.   Proceedings. 


§6.  ReqwiuibiUty. 
Art.  L^The  pumshmentof  a  [judge*] 
for  nosbefaavioor  in  relation  to  hisoffiea,  nqr 
be  to  all  or  any  of  the  eflfeeta  foUowing*.— 

1.  Injunction  to  be  more  ctrcttn^eoC  m 
future. 

2.  Suspension  from  oOoe. 

3.  Deprivation. 

4.  IncapadtatioD  for  any  office,  or  iv  car- 
tain  (^oes. 

5.  Fine. 

6.  Imprisonment. 

7.  Obligation  to  nudce  satisfoctton,  in  de 
way  of  pecuniary  compensatJon,  or  otherwise^ 
to  the  party  injured. 

6.  When  the  effisct  of  the  misbehaviour 
has  been  to  produce  death,  or  any  other  cor- 
poral suffiirmg,  on  the  part  of  any  one,  in  the 
way  of  punishment,  or  otherwise ;  sodi  of- 
fence, i  accompanied  with  etn/  comciwct,* 
[mauvaiee  foi,']  shall  be  punidied  as  if  cgia- 
mitted  with  the  ofiender's  own  hands. 

Art.  II.— Judges,  pursuer-generals,  da- 
fender-generals,  and  their  respective  depatiei. 
being  privy  to  anv  misbehavionr,  accompsnisd 
with  evil' conscience,  on  the  part  of  each 
other,  and  not  informing  in  due  time,  are 
punishable,  as  for  connivance. 


TITLE  IV. 

OP  JURIBDlCnOK. 

Art.  I That  shall  be  styleda  maasas- 

tural  court,  within  the  territory  of  whii^  hii 
ordinary  and  fixed  abode  is  situated ;  tittt,  his 
occosiofut/ court,  widiin  the  territory  of  whicb 
he  Ittppens  to  be,  for  the  time  being:  the 
defendant,  fr>r  instance,  at  the  instant  he  re* 
edves  a  saanaons,  or  is  put  under  arrest 

Art.  IL —  Regulariy  all  caoses,  as  wefl 
penal  as  dvil,  belong  to  the  defendant's  «r- 
4fiNiai7  court :  if  he  has  more  ordinary  abodes 
than  one,  then  to  the  courts  correspondi^i 
to  any  one  of  such  abodes,  at  the  option  of 
the  pursuer. 

Art.  Ill But  it  may  be  dismissed  in  the 

state  in  which  it  is,  at  any  time,  from  any 
one  such  court  to  any  other,  at  the  requifl- 
tion  of  dther  party,  upon  oonsidefatiop  hid 
of  the  mutual  convenience  of  botii. 

Art.  IV. — Acausemayalsobecummeoced 
hn  the  defendant's  oceanomtd  court ;  suj^sct 
in  like  manner,  to  be  dismissed  to  his  ordiBary 
oourt. 

Art.  V But  a  cause  rdative  toimapf* 

able  property,  may  be  heard  and  deteraiiKd 
in  the  court  of  <Ae  sMft^-aMEfter.  Anysaefa 
cause  may  be  b^;un  there ;  and  if  begm  ■ 
the  defendant's  court,  or  elsewhere,  it  may  he 

*  AfoUdefinitioDoftfaeexpiesskii,  evil  ceo- 
sdence,  [$nauviAie  J^  iMtojUerl  Is  absolatcly 
necessary:  but  its  place  is  in  the  j^enal  Ged& 
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remoTed  from  thence,  by  either  of  the  par- 
ties, unleas  previously  iahihited  upon  hearing 
before  the  judge.  Bat  atthough  begun  there, 
or  removed  thither,  it  may  be  dismisBed,  by 
tlie  judge,  to  the  defendant's  oourt,  if  he 
thinks  proper,  in  consideration  of  mutual  or 
preponderant  convenieaee. 

Art.  VL  —  A  cause  relative  to  specific 
property  not  immovable,  shall  be  begun  in 
the  court  of  the  defendant ;  bat  m^  be  dis- 
missed to  the  oourt  of  the  sul^ject-matter, 
upon  consideration  of  mutual  or  preponderant 
convenience. 

Abt.  YII — A  cauerdative  to  a  subject- 
matter  siioated  in  more  jurisdictions  than 
one,  mav  be  heard  and  determined  in  any 
one:  and  the  decision  of  any  one  such  court 
nay  bind  the  whole  subject-matter ;  but  it 
may  be  dismissed  to  any  of  the  oti^rs,  on 
consideration  of  mutual  or  preponderant  oon- 
vraience. 

Any  aggregate  of  different  effects,  com- 
prised under,  or  referred  to,  by  one  and  the 
same  chdm,  are  to  be  considered  to  this  pur- 
pose, as  forming  one  and  the  same  subject- 
matter:  for  instance,  the  stock  of  a  ferm, 
situate  within  £vers  territories. 

Aet.  VIIL  —  A  cause  may  even  be  dis- 
missed to  the  fmnuer's  camt,  or  to  any  fo. 
reign  court,  upon  eonsUtoratta  of  preponde- 
rant convenience:  but  the  difibrence,  in  point 
of  convenience,  in  this  case  ought  to  be  con- 
siderable, and  clearly  established. 

Art.  IX. In  the  estimation  of  com- 
parative convenience,  the  pecuniary  drcam- 
stanees  of  the  parties  ought  particularly  to 
be  taken  into  acooont. 

Art.  X.  —  A  plaintiff,  instead  of  carrying 
the  cause  before  the  proper  court,  whether 
if  the  defendant  or  of  the  subject-matter, 
may -carry  it  before  the  court  of  any  territory 
adjoimng,  so  tiiat  the  seat  of  such  adjohung 
court  be  not  fivther  distant  than  that  of  the 
proper  one:  but  in  so  doing,  he  acts  at  the 
foril  of  costs,  should  the  distance  be  found 
greater. 

Art.  XL — A  plaintiff  shall  be  responsiUe, 
m  costs  and  damages,  as  for  vezatloa,  1^  with- 
out any  convenience  to  himself,  and  merely 
with  a  view  of  putting  his  adversary,  or  any 
one  else,  to  inconvenience,  he  commences  a 
suit  in,  or  removes  it  to,  a  court  known  to  be 
inconvenient  to  them,  even  though  the  court 
be  not  improper :  or,  even  with  views  of  con- 
^^enicnce,  if  the  comparative  convenience  be 
deemed  too  slight  on  his  side,  to  leave  him 
•oy  real  hope  of  saenig  the  cause  retained 
saere. 

^  An.  XIL — Where  there  are  more  phdn- 
tift  dan  one,  or  more  defendants  than  one, 
*b«  convenience  of  every  such  party  is  to  be 
taken  into  the  account. 

Art.  XIII — By  consent  of  all  parties, 
«ny  dvil  cause  may  be  carried  on,  in  the  first 


instance,  before  anv  immediate  ooUrt  what- 
ever; nor  shall  it  m  that  case  be  removed 
firom  thenoe  but  by  like  censenlt,  or  on  ac- 
count of  very  evident  predominant  oonve-. 
nience  manifesting  itodf,  sfaice  the  giving  of 
the  oonaentk 

Art.  XIV.  _  But  in  such  cases  it  behoves 
the  judge  to  be  upon  his  guard  against  causes 
coUusively  removed  to  a  distant  scene,  for  the 
purpose  of  prejudging  the  interest  of  a  third 
person :  and.  in  sudi  case,  besides  api^ying, 
should  the  case  admit  of  it,  the  punishment 
appointed  for  this  sort  of  fi«udu]ent  attempt, 
it  behoves  him,  by  suitable  notices  and  pub- 
lications, to  render  the  success  of  it  imprac- 
ticable elsewhere. 

Art.  XV —  Oauses,  penal  as  well  as  dvil, 
to  which  a  French  dtizen  is  party,  and  in 
which  the  cause,  of  action  arose  elsewhere 
than  within  the  territory  of  France,  belong 
regularly  to  the  defendant's  courts:  viz.  to 
the  courts  of  appeal,  if  judgment  has  already 
been  given  in  any  foreign  court ;  otherwise, 
to  the  immediate  courts :  but  in  both  cases 
subject  to  removal,  on  the  ground  of  pre- 
ponderate convenience. 

Art.  XVL  —  A  plaintiff^  who,  having 
commenced  a  suit  in  any  court,  commences 
another  suit,  relative  to  the  same  matter,  in 
the  coivt  of  another  district,  without  leave 
obtained  of  the  court  first  applied  to,  b  re- 
sponsible, as  for  vexation. 

Art.  XVII —  The  judgment,  order,  and 
warsant  of  every  court,  shall  be  held  good  in 
the  courts  of  every  other  territory,  unless 
reversed  in  a  court  above,  or  pending  the 
appeal  for  that  purpose.  Under  that  restric- 
tion, every  oourt  ought  to  lend  its  assistance 
to  the  execution  of  the  order  of  every  other. 

Art.  XVUL  —  An  order  or  warrant  of  a 
foreign  court  shall,  when  countersigned  by 
a  judge  of  the  territory,  receive  ti^  same 
obedience  as  if  issued  by  him  originally.  It 
may  even  be  obeyed  without  such  counter- 
signature; and  ought  to  be,  rather  than, 
on  account  of  the  delay  occasioned  by  the 
application  for  such  counter-signature,  any 
finlure  of  justice  shoidd  ensue :  unless  the 
person  whose  obedience  is  called  for,  has 
reason  to  suspect  the  genuineness  of  it,  or 
to  know  that  the  l^fslity  of  it  is  disputed  by 
the  court  of  the  territory  in  which  such  obe- 
dience is  called  for. 

Art.  XIX.  —  When  a  cause,  or  any  in- 
cidental operation  to  be  performed  in  the 
course  of  a  cause,  is  brought  before  a  judge, 
if  he  finds  himself  so  circumstanced,  m  any 
respect,  as  to  stand  exposed  to  the  action  or 
influence  of  any  cause  €f  pertiaUtjf,  he  ought 
fiirtiiwith  to  niake  known  every  mich  cause, 
except  m  tiie  case  hereinafter  excepted  (Art. 
XXIL)  and  decline  acting  accordingly:  but 
if  the  party  to  whose  prejudice  alone  such 
partiality,  if  it  existed  and  operated,  could 
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redound,  insists  upon  the  judge*8  taking  oog- 
mzance  notwithstanding,  he  may,  and,  rather 
than  there  should  be  any  fidlure  of  justice, 
he  is  bound  to  do  so. 

Art.  XX. — That  no  cause  of  partiality 
may  be  undisclosed,  any  questions  tending  to 
produce  sudi  disclosure  may,  at  any  time,  be 
put  to  any  judge,  by  or  in  behalf  of  any  per- 
son interested:  and  to  erery  such  question, 
if  pertinent  in  matter,  and  not  disrespectful 
in  manner,  the  judge  is  bound  to  make  answer 
on  the  spot. 

Art.  XXL  —  Examples  of  causes  of  par- 
tiality :  — 

1.  Pecuniary  interest  of  any  kind,  present 
or  future,  certain  or  contingent. 

2.  Relationship  by  blood,  or  alliance  to 
any  of  the  parties. 

3.  Intimate  acquaintance. 

4.  Enmity,  or  litigation. 

5.  Relation  of  landlord  or  tenant. 

6.  Relation  of  debtor  or  creditor,  if  to  an 
amount  of  sufficient  importance  to  create  any 
interest  or  dependence. 

In  accepting  cognisance,  or  declining  it, 
on  such  grounds,  the  judge  ought  to  govern 
himself  rather  by  the  actual  affection,  than 
by  the  external  cause. 

Art.  XXII.  —  And,  forasmuch  as  there 
may  be  secret  causes  of  partiality,  which  a 
man  could  not  disclose  without  great  pain 
and  prejudice  to  himself,  a  judge  may,  on 
such  consideration,  decline  junsdiction,  with- 
out cause  assigned,  whensoever  it  can  be 
done  without  fidlure  of  justice ;  doing  as 
much  as  in  him  lies,  to  save  the  parties  from 
suffering  any  prejudice  thereby. 

Art.  XXIIL  — Examples:  — 

Where  he,  or  a  son,  or  other  such  near  re- 
lation of  his,  has  any  secret  design,  declared, 
or  not  ^et  declared,  of  courting  any  woman 
in  mamage ;  or  soliciting  preferment,  or  other 
favour,  at  the  bands  of  any  person,  the  same 
being  party  to  the  cause,  or  connected  with 
one  who  is. 

Art.  XXIV.  —  In  any  such  case  he  may, 
without  blame,  silently  transfer  the  cogni* 
zance  to  a  judge-depute,  permanent  or  occa- 
sional; (or,  if  he  be  a  judge-depute,  to  his 
principal :)  but,  if  this  cannot  be  done,  he 
may  pray  the  party's  excuse,  on  the  general 
allegation  of  motives  of  delicacy,  referring 
him  to  an  unexceptionable  judge  of  some 
adjoining  territory,  or  in  the  case  of  a  pa- 
rish [or  canton]  oourt,  to  the  district  ooiirt 
above. 

Art.  XXV.  —  Although  parties  may,  by 
consent,  carry  a  cause  berore  a  court  which 
is  not,  in  any  respect,  a  proper  oii«,  yet  the 
judge  is  not  bound,  nor  ought  he  to  accept 
the  cognizance  of  it,  to  the  prejudice  of  the 
dispatch  due  to  the  suitors  of  his  own  terri- 
tory. 

Art.  XXVI.  — The  following  are  the 


cases  in  any  of  which  a  oourt  may  be  < 
a  proper  one,  to  the  purpose  of  ofaligiqg  the 
judge  to  take  cognizance:  — 
If  it  be— 

1.  The ctmrt  ci my drfendantf  ordiBarycr 
occasionaL 

2.  The  ordtnary  court  of  any  pknmt^, 

3.  A  court  nearer  tUuaUd  with  re^wct  to 
the  abode  of  any  of  the  parties  than  hu  owa. 

4.  The  court  of  the  «ic/^K<:<-«a<ler. 

5.  The  oourt  of  the  ctnue  of  actum  ;  s.  e. 
where  the  offence,  whether  public  or  private, 
was  committed. 

6.  In  case  of  contracts,  the  court  of  the 
territory  where  the  contract  was  entered  into. 

7.  A  court  adj<Hning  to  one  from  whence 
the  cause  has  been  dismissed,  on  the  grooiid 
of  an  avowed  cause  of  partiality  on  the  part 
of  the  judge,  or  through  motives  of  ddioKgr, 
as  by  Art.  XXIV. 

Art.  XXVIL  —  A  judge,  though  not 
bound  to  take  cognizance  of  a  cause  fiu-  the 
purpose  of  dtfinitwe  decision,  is  not  the  leas 
bound  to  do  any  act  which,  to  prevmit  frA- 
ure  of  justice,  may  be  necessary  to  be  per- 
formed before  the  cause  can  be  commeueed 
in  any  proper  court:  such  as  the  ezaminataosi 
of  a  witness  who  is  upon  the  point  of  depar- 
ture; the  arrestment  of  sudi  witness  if  ne- 
cessary; the  examination  or  seizure  of  efieeta 
capable  of  supplying  evidence ;  the  seizure  oC 
^ects  for  the  purpose  of  insuring  the  respea 
sibility  of  the  defendant  in  case  <xf  couTictioD  i 
and  the  like.* 

Art.  XX  VIIL  -^  CompUunto  of  misbeha- 
viour on  the  part  of  a  judge  in  the  ezecntioB 
of  his  office,  and  petitions  for  expedition  ou 
his  part  in  a  cause  depending  before  him,  shall 
be  preferred  only  to  the  oourt  of  appeal  to 
iHuch  his  court  is  inunediately  subject.  This 
extends  to  deputes  permanent,  as  well  as  to 
principals. 

Art.  XXIX — Other  actions,  aa  weQ  cri- 
minal as  civil,  in  which  a  judge  b  defendant, 
may  be  broup;ht  in  an  immediate  court  of  any 
territory  adjoining  to  his;  but  may  be  dis- 
missed from  thence  to  any  other  exoept  hb 
own,  on  the  ground  of  preponderant  conve- 
nience. 


TITLE  V. 

OP  the  parish  court. 

§1.  OftkeJmdgee, 

Art.  L  —  To  the  principal  ecdesMtical 
minister  of  every  parish  shall  bdoi^,  withia 


*  A  full  catalogue  of  these  ptecantkauoy  cz- 
pedieots  belongs  to  the  Code  of  Pkooedura. 

When  a  cause  is  already  comwtemced  before  a 
competent  court,  the  order  or  warrant  of  the 
judge  of  that  oourt  will  serve  to  compel  the  as- 
sistance of  all  fbreign  judges,  in  vktoe  of  Arc 
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ibe  limits  of  liis  parifh^  all  the  powers  of  an 
immediate  judge,  under  the  name  of  the  judge 
natural  of  that  parish;  iraless  where  sndi 
aathoritj  shall  have  been  superseded  by  the 
appointment  of  an  inttkuted  jud^. 

Art.  II. — The  district  assembly- may,  un- 
der the  controal  of  the  department  assembly, 
decree,  with  the  consent  of  «ny  parish,  that 
such  parish  shall  hereafter,  instead -of  the 
iMtfuroi,  hare  an  hatUnUed  judge ;  fixing  a 
sabry,  which  in  that  case  the  pwidi  shall 
be  bound  to  pay,  for  the  maintenance  of  the 
JTidfe. 

AtT.  IIL — Upon  a  raeancy  in  such  office 
ef  instituted  judge,  the  authority  of  the  na- 
tural judge  shall  revive  of  course,  and  con- 
tiaue  till  the  vacancy  has  been  filled  up. 

Art.  IV. — The  power  of  appointing  to  the 
office  of  parish  judge  shall  belong  to  the  dis- 
trict assembly,  subject  to  the  approbation  of 
the  municipality  of  the  parish ;  unless  where 
the  district  asaembly  hsA  transferred  it  alto- 
gether to  the  municipality,  which  it  ought 
to  do,  wherever  the  population  and  opulence 
of  the  parish  ia  such  as  to  afibrd  a  sufficient 
security  against  an  overbearing  influence  on 
the  election  in  the  hands  of  a  small  number 
of  individuals. 

AaT.  V.  —  In  the  same  way  may  be  ap- 
pointed any  additional  number  of  Fellow- 
judges,  upon  the  terms  of  fixing  a  competent 
permanent  salmry  for  every  su<£  judge.  But 
no  two  judges  shall  take  cognizance  at  the 
same  time  of  the  same  point  in  the  same 

AiT.  VI.  — The  district  assembly,  under 
the  oontroid  of  the  department  assembly,  mav 
gife  the  local  field  of  jurisdiction  of  any  parish 
court  an  extent  greater  or  less  in  any  degree 
than  that  of  the  parish ;  and  to  that  purpose 
may  new-model  the  local  divisions  of  any  part 
of  their  territory,  in  what  manner  they  deem 
most  convenient ;  regard  being  had  to  extent, 
population,  and  die  pecuniary  fiumlties  of  the 
inhabitants. 

AiT.  VII An  mstituted  parish  judge 

ihsll  hold  his  office  for  lifo,  unless  divested 
of  it  ia  one  or  other  of  the  following  ways, 
fix.— 

1.  Resignation. 

2.  Forfeiture  judicially  pronounced. 

S.  Amotion  by  the  suffii^^  of  a  majority 
of  the  whole  number  of  active  cttisens  b^ 
lenging  to  the  parochial  territory,  confirmed 
by  the  district  assembly. 

4.  Amotion  by  the  department  assembly. 

AaT.  VIII. — Amotion,  without  forfeiture, 
shall  not  deprive  him  of  his  salary;  but  may 
deprive  him,  if  so  ordered,  of  the  fiundty  of 
Mag  re-elected  into  the  same  seat. 

AiT.  IX — A  cause  commenced  in  a  parish 
fourt,  whether  it  be  before  the  natural  or  an 
instituted  judge,  mav  at  any  time  be  evoked 
by  the  immediate  district  court,  at  the  in- 


stance of  any  party,  but  upon  consideration 
had  of  the  mutual  convenience  of  all  parties. 
But  the  judge  of  the  district  court,  bdfore  he 
issues  the  order  of  evocation,  or  puts  a  party 
to  the  trouUe  of  showing  cause  against  it, 
should  assure  himself,  as  fiv  as  may  be  dono 
by  the  examination  of  the  party  applying  for 
it,  that  the  power  of  granting  it  be  not  abused 
to  the  purpose  of  vexation  or  unnecessary 
delay.  And  for  such  vexation,  should  that 
appear  afterwards  to  have  been  the  ohject, 
the  party  applying  for  such  order  shall  be  re- 
sponsible in  costs  and  damages. 

Art.  X. — Care  ought  to  be  taken,  on  the 
other  hand,  in  penal  causes,  by  the  pursuer- 
general  of  the  district,  that,  through  simpH- 
dtf  or  criminal  connivance  on  the'  part  of  a 
judge  of  a  parish  court,  the  powers  of  such 
court  be  not  abused  to  the  purpose  of  acquit* 
ting  an  offender,  by  suppression  or  pwtial 
examination  of  evidence,  or  to  let  him  off 
with  less  punishment  than  is  due ;  particu- 
larly in  cases  of  offences  merely  public,  where, 
there  being  no  person  specially  injured,  there 
is  no  person  specially  interested  to  appeal : 
and  to  this  end  he  may,  without  waiting  to 
appeal,  evoke  the  cause  to  the  imme^ate 
district  court  at  any  time. 

Art.  XI. — The  judge  of  a  parish  court 
nsay  and  ought  to  remit  the  cause  of  his  own 
accord  to  the  district  court,  wheresoever  it 
appears  to  him  that  the  purposes  of  justice 
would  be  better  answered  by  his  remitting 
it  than  by  his  retaining  it. 

Examples:  — 

1.  Wherever  it  seems  unlikely  that  the 
judgment  of  the  parish  court,  whichever  way 
given,  would  be  acquiesced  in :  as  may  happen 
from  the  intricacy  of  the  inquiry,  or  the  mag- 
nitude of  the  subject  in  dispute ;  especially 
in  a  court  where  there  is  no  oUier  than  the 
natural  judge. 

2.  Where  the  cause,  by  reason  of  its  com- 
plexity, is  of  a  nature  to  take  up  more  time 
than  could  be  spared  by  the  judge  from  hia 
other  official  occupations ;  at  the  same  time 
that  the  territory  affords  no  person  competent 
to  serve  in  that  bstance  in  quality  of  judge- 
depute  ' 

Art.  XIL  —  Examples  of  causes  apt  to 
be  of  a  nature  particularly  complex:  — 

1.  Causes  relative  to  matters  of  account ; 
especially  if  the  account  be  mutual,  and  the 
items  numerous.  Every  disputed  article  ia 
in  fiust  the  subject  of  a  distinct  cause. 

2.  Bills  for  work  done  by  artists  or  others, 
whose  work  it  is  difficult  to  judge  of;  such 
as  architects,  bailifib  in  husbandry,  stewards, 
attomies,  and  other  agents.  Ice. 

3.  Causes  relative  to  mercantile  accounts. 

4.  Causes  relative  to  the  division  of  the 
mass  of  property  left  by  a  person  deceased. 

5.  Causes  relative  to  the  division  of  insol- 
vents* estates. 
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6.  Games  relative  to  the  diriiion  of  com- 
mon lands. 

Art.  XIIL  —  Bat  noiwithstandiDg  sncfa 
remittal,  the  judge,  rather  than  eaSet  any 
eridence  to  be  lost,  ought  to  coUect  and  re- 
cord it,  if  thereto  required  on  either  aide. 

§  2.  Place  of  Judicature. 

Aet.  I.  •--  In  a  pariah  where  there  is  no 
instituted  judge,  the  ordinary  place  of  judi- 
cature shidl  he  the  parish  chundi ;  in  which 
the  natural  judge  or  his  deputy  shall  sit,  to 
transact  whatsoever  judicial  business  pre- 
sents itself,  every  time  of  divine  service,  in 
the  face  oi  the  congregation,  immediately 
after  the  service. 

Aet.  II.  —  Such  natural  judge,  or  his  de- 
puty, may  also  do  judicial  business  in  his  own 
house :  but,  for  the  sake  of  publicity,  in  all 
cases  where  secresy  is  not  required,  he  ought 
rather  to  prefisr  the  church,  if  the  business 
can  vrait  without  prejudice  to  the  next  time 
of  divine  service. 

Art.  IIL — In  penal  causes,  other  than  se- 
cret ones,  definitive  judgment  shall  never  be 
pronounced  by  the  natural  judge  elsewhere 
than  in  church ;  though  measures  in  the  na- 
ture of  execution  may  be  tidcen  provisionally, 
to  prevent  fiulure  of  justice. 

Art.  IV.  —  Causes  which,  being  com- 
menced in,  or  brought  to  church  at  a  tune  of 
divine  service,  cannot  conveniently  be  finished 
at  that  time,  may  be  adjourned,  on  notice 
then  publicly  given,  to  a  time  nearer  than 
the  next  time  of  divine  service. 

Art.  V — Every  Sunday,  before  the  con- 
clusion of  divine  service,  the  minister  shall 
read  a  list  of  all  the  causes  (not  secret)  in 
which  any  judicial  business  has  been  done  in 
the  course  of  the  week,  with  a  brief  intima- 
tion of  the  nature  of  the  business  done  in 
each. 

Art.  VL — Any  person  who  conceives  him- 
self to  have  reason  to  complain  of  anything 
done,  or  omitted  to  be  done,  in  the  way  of 
judicial  business,  by  such  natural  judge,  out 
of  churdi,  may,  <mi  Uie  next  Sunday  after  such 
ground  of  complaint  comes  to  his  knowledge, 
or,  if  on  that  day  prevented  without  his  de- 
fimlt,  on  the  first  Sunday  in  which  it  is  in  his 
power,  state  sudi  ground  of  complaint  to  the 
judge,  in  the  face  of  the  congregation:  on 
which  occasion  any  questions  relative  there- 
to may  be  put  to  him  by  or  in  behalf  of  the 
persons  interested:  and  to  every  such  ques- 
tion, if  pertinent  in  matter,  and  not  disre- 
spectful in  manner,  the  judge  is  bound  to 
make  answer  on  the  spot;  and,  if  thereto  re- 
quired, to  set  down  in  writing  eadi  question, 
with  his  answer,  or  refusal  to  answer,  pro- 
i^^eding  in  the  same  manner  as  in  the  making 
up  of  a  record  \proc^9  verbal^ 

Art.  VII — ^No  creation  shall  be  made,  as 
hy  §  1,  Art.  II.,  of  an  office  of  parish  jtidge. 


without  making  provision  at  the  same  tiaae 
for  a  justiceJuiu^  with  a  dweUing-house  fior 
the  judge.  And  until  sudi  hall  and  dwelling- 
house  are  built,  or  otherwise  provided,  the 
same  use  shall  be  made  of  the  church,  fiir 
the  purposes  of  justice,  by  the  instituted,  as 
might  be  by  the  natural  judge. 

Art.  VIIL— On  Sundays,  instead  of  the 
justice-hall,  the  court  shall  be  holden  bi 
diurch,  immediately  after  divine  service ;  and 
in  the  case  where  the  jurisdictioB  of  a  parish 
court  has  been  made  to  extend  over  diveto 
parishes,  then  alternately  in  the  churches  re- 
spectively belonging  to  those  parishes. 

Art.  IX. — ^Bfinutesof  the  judicial  business 
done  in  that  parish  since  the  last  time  of  sit- 
ting there  (such  minutes  being  drawn  np  upon 
the  plan  mentioned  in  Art  V.)  diall  then  also 
be  read  by  the  minister  before  the  cooclosion 
of  divine  service,  having  bean  fiimished  hiss 
for  that  purpose  by  the  judge. 


TITLE  VL 

OF  TBE  IMSfEDIATB  DISTRICT  COURT* 

Art.  L — To  the  immediate  district  eoort 
belongs  all  immedmte  judicial  power  (that  of 
the  tribunals  of  exception  excepted)  within 
the  territorial  limits  of  the  district,  in  con- 
currence with  the  several  pariah  for  canton] 
courts  within  the  district. 

For  other  matters  touching  its  iurisdiction, 
see  Tit  IL  IIL  IV.  and  V. 

Art.  II. — To  the  judge  of  the  i 
district  court,  the  ^rict  assembly, 
the  controul  of  the  department  assembly, 
may  add  as  many  fellow-judges  as  it  thinks 
proper,  with  the  same  powers,  rank,  and  sa- 
lary ;  provided  that  no  more  than  one  joilge 
shidl  act  at  the  same  time,  on  the  same  pointy 
in  the  same  cause. 

Art.  IIL  ~  The  salary  of  a  judge  of  an 
immediate  district  court  shall  be  [  3  ^^tta 
a-year. 

Art.  IV.  —  In  the  following  cases  there 
shall  regularly  be  no  appeal  from  the  distiict 
omirt  of  appMl  to  any  other  court :  — 

1.  Embezzlement. 

2.  Theft. 

3.  Defraudment,  except  where  operated  in 
the  way  of  forgery. 

4.  Robbery. 

5.  The  attempt  or  preparation  to  coonnit 
an  offence  of  any  of  the  above  kinds. 

6.  Homicide,  or  incendiarism,  in  prosecu- 
tion of  the  design  of  committing  an  ofienee 
of  any  of  the  above  kinds. 

Art.  V.  —  Appeal,  bowerer,  shaD  go,  in 
any  of  the  above  cases,  to  the  metropofitan 
court,  upon  a  requisition  made  for  that  pur- 
pose, and  signed  by  any  of  the  following  sets 
of  persons :  — 

1.  One  [fourth]  part  of  the  whole  num« 
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ber  t»f  the  members  of  the  department  as- 
sembly. 

2.  One  [fourth]  part  of  the  whole  number 
of  the  members  of  the  district  assembly. 

3.  One  [fourth]  part  of  the  whole  number 
of  the  members  of  the  community  of  the  town 
where  the  district  court  of  appeal  has  its  seat 

4.  One  [tenth]  part  of  the  whole  number 
of  tiie  active  citizens  of  the  town,  in  a  town 
of  4000  inhabitants,  one  twentieth  in  one 
of  8000  mhaUtants,  one  thirtieth  in  one  of 
12,000  inhabitants,  and  so  on.  [See  Decret 
gur  le»  Munieip.,  Art.  V.] 

Art.  YL — To  the  end  that  due  time  may 
not  be  wantinff  for  the  collection  of  signa- 
tures, [two]  days  at  least,  both  ezdusiTe, 
shall  intervene,  in  every  case,  between  the 
day  of  sentence  and  the  day  of  execution : 
within  ifHiidi  interval,  if  three  members  of 
any  of  the  administrative  bodies,  or  ten  of 
the  active  citizens,  above  mentioned,  concur 
in  signing^  and  presenting  a  preliminary  re- 
quisition  to  that  purpose,  [seven]  sudi  entire 
days,  reckoning  from  the  day  of  presentation, 
shall  be  given,  for  collecting  signatures  for 
a  definitive  requisition. 

Abt.  VIL  —  But,  although  appeal  be  ex- 
cluded, petitions  for  expedition  may,  at  any 
time,  and  in  all  causes,  be  preferred  from 
this  court  to  the  court  next  above,  as  well 
as  complaints  for  misbehaviour  on  the  part 
of  the  judge. 

Art.  Y IIL — In  dvil  cases,  on  a  judgment 
of  the  ifistrict  court  of  appeal,  execution  shall 
have  place  provisionally,  notwithstanding  the 
appeal ;  security  being  exacted,  and  the  other 
precautions  taken  which  are  prescribed  in  the 
code  of  procedure,  to  prevent  the  happening 
^  irreparable  damage. 

AftT.  IX.  —  So  in  penal  cases,  where  the 
punishment  decreed  is  no  other  than  pecu- 
niary ;  as  likewise  with  regard  to  such  part 
of  the  punishment,  if  any,  as  is  not  contested 
by  the  appeaL* 

Art.  X. — If,  for  want  of  such  precaution, 
•r  through  iosuffidency  of  the  precaution,  ir- 
reparable damage  should  actualljr  ensue,  the 
least  punishment  to  which  the  judge  can  be 
sentenced  is,  in  case  of  evil  intention  [moti- 
twise  /ot,]  forfeiture  and  incapadtation,  to- 
gether with  th^  obligation  of  making  sudi 
pecuniary  sstisfiM^tion  as  is  in  his  power :  in 
the  case  of  culpable  negligence,  or  temerity, 
iojunction  to  be  more  circumspect,  together 
with  a  fine  applicable  in  part  of  satiifiMstion. 

Abt.  XL — Examples  of  cases  of  irrepa- 
fihledunage: 

1.  Loss  of  female  honour,  by  delivery  into 
the  power  of  a  fidse  husband,  fiither,  goar- 
<Iin,  or  master. 

2.  Loss,  destruction,  or  damage  of  eflfeeto 
powwsed  of  a  vabie  of  afictum :  sudi  as  trees, 


*  This  aUodes  to  the  appeal  a  fiimii,  or  a(  In- 


serving  for  shelter  or  ornament;  favourite 
animals ;  uncopied  manuscripts ;  fiumly  pic- 
tures ;  matdiless  articles  of  natoral  history, 
antiquities,  &c. 

Art.  XII.  —  In  dvil  cases,  and  in  penal 
cases,  where  the  punishment  decreed  is  no 
other  than  pecuniary,  no  appeal  shall  be  suf- 
fered to  go  fi^Hn  the  district  court  of  appeal 
till  the  appellant,  if  not  a  pauper,  has  depo- 
sited in  tiie  hands  of  the  public  advocate,  on 
the  other  side,  [48]  livres ;  which  sum  shall 
be  forfeited,  over  and  above  costs,  if  the  de- 
cree of  the  court  above  is  unfiivounble  to  the 
appeal,  unless  the  judge  of  the  court  above 
enters  upon  the  instrument  of  appeal  a  cer- 
tificate of  reasonable  cause. 

Art.  XIII. — Nor  although  the  defendant 
be  a  pauper,  unless,  previously  to  the  appeal, 
his  advocate-general  at  the  court  appesiled 
from  shall  have  entered  a  like  certificate. 

Art.  XIV.  —  But  if  he  can  find  any  one 
to  advance  the  deposit,  as  likewise  any  re- 
sponsible person  to  be  his  security  for  the 
costs,  the  appeal  shall  go,  without  any  sudi 
certificate.  And  for  tlds  purpose,  two  full 
days  shall  be  allowed  him,  between  the  sit- 
ing of  judgment  and  the  executioo,  savmg 
an  precautions  necessary  to  prevent  the  exe- 
cution fitmi  being  eluded. 

Art.  XV.— .DeposH-money  thus  forfdted 
shall  go  to  [the  paymaster  of  tike  district!  to 
the  use  of  the  dis^ict,  and  be  comprised  in 
the  public  advocate's  quarterly  account  with 
[the  paymaster,]  according  to  Tit  XIV. 


TITLE  VIL 

or  THE  DISTRICT  COURT  OF  APPEAL. 

Art.  I.  —  To  the  district  court  of  appeal 
belongs  the  cognizance  of  all  causes  (those 
belonging  to  the  tribunals  of  exception  ex- 
cepted) in  the  way  of  appeal,  as  well  from 
the  immediate  district  court  as  from  ihe  se- 
veral parish  [or  canton]  courts  within  the 
district. 

For  other  mattera  touching  its  jurisdiction, 
see  Tit.  IL  IIL  IV.  and  V. 

Art.  IL  —  To  the  judge  of  the  district 
court  of  appeal  may  be  added  £ellow-judges, 
in  like  manner  as  to  the  judge  <^  the  imme^ 
diate  district  court,  according  to  Tit.  VI. 

Art.  IIL  —  The  salary  of  a  jud^  of  a 
district  court  of  appeal  shall  be  [  ]  livres 
a-year. 


TITLE  VIIL 

OF  THE  DEPARTMENT  COURT. 

Art.  I. — To  the  department  court  belangs 
the  cognizance  (^  all  causes  in  the  way  of  ap- 
peal from  the  district  court  of  appeal;  or  of 
complaint  for  misbehaviour  on  the  part  of 
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tbe  judge,  orof  pethioDfer  ezpeditioo;  but 
of  noaMuein  tbe  first  iDftmoe. 

For  other  oMtten  toadung  its  jarisdetion, 
•ee  Tit  IL  IIL  IV.  and  V. 

Abt.  IL — To  the  judge  of  the  depertment 
eourt,  the  department  aatemUy  may  add  at 
Bumy  fidlow-judget  at  H  thinks  proper,  with 
the  same  powers,  rank,  and  salary :  provided 
that  no  more  than  one  jodge  shall  act  at  the 
same  time,  on  the  same  point  of  the  same 


Aet.  IIL — The  salary  of  a  judge  of  a  de- 
partment court  shall  be  [    ]  livres. 

TITLE  IX. 

OP  THE  METBOPOLITAlf  COUBT. 

Aet.  I The  judges  of  the  metropolitan 

court  shall  be  elected  by  the  national  assem- 
bly. No  vacancy  shall  be  filled  but  out  of 
the  rank  of  judges  next  below. 

Art.  IL  —  A  judge  of  the  metropolitan 
court  shall  hold  his  office  for  life,  unless  va- 
cated in  one  or  other  of  the  following  ways: 

1.  Resignation. 

2.  Forfeiture  judicially  pronounced. 

.  3.  A  motion  by  a  nugority  of  all  the  mem- 
bers entitled  to  vote  in  the  national  assembly. 

4.  A  motion  by  a  majority  of  all  the  elec- 
tors and  members  entitled  to  vote  at  the  last 
preceding  election,  general  or  particular,  for 
the  choice  of  a  judge  of  the  metropolitan 
court,  or  of  a  member  of  the  national  as- 
sembly. 

Art.  III. — B;^  a  motion  without  forfeiture, 
a  metropolitan  judge  loses  his  judicial  rank, 
but  not  his  salary.  He  also  loses  his  capacity 
of  being  re-elected  during  the  continuance  <n 
the  same  legislature. 

For  other  matters  touching  its  jurisdiction, 
see  Tit.  II.  IIL  IV.  and  V. 

Art.  IV.  —  The  salanr  of  a  judge  of  the 
metropolitan  court  shall  be  [    J  livres. 

Art.  V. — To  the  metropolitan  court  shall 
belong  [  ]  judges,  with  equal  power,  rank, 
and  salary :  provided  that  no  more  than  one 
judge  shall  act  at  the  same  time,  on  the  same 
point,  in  the  same  cause.  But  as  many  as 
happen  at  any  time  to  be  unemployed,  may, 
and  ought  to  sit  as  assessors  without  vote. 

Art.  VI. — To  the  metropolitan  court  be- 
longs the  cognizance  of  all  causes  not  parti- 
cularly excepted,  in  the  way  of  appeal  from 
the  department  court  [or,  if  no  department 
courts,  from  the  district  courts  of  appeal.] 

Also  complaints  for  nusbehaviour,  and  pe- 
titions for  expedition,  even  in  such  cases  as 
are  excluded  from  appeal. 

Art.  VIL — Business,  as  it  comes  b,  shall 
be  distributed  among  the  several  judges  by 
rotation. 

Art.  VIIL  —  From  the  decree  of  a  judge 
of  the  metropolitan  court,  neither  can  any 


appeal,  nor  any  petition  for  expedition,  he 
preferred,  without  being  accompanied  with 
a  complahit  of  misbehavioor  on  the  part  of 
the  judge :  nor  can  any  order  for  expedition 
be  issued  to  him,  nor  any  change  be  made  in 
his  decree,  without  censure  passed  on  him  at 
the  same  time. 


TITLE  X. 
natiohal  assbxblt  court. 

Art.  L — Complatntagatnsta  judge  of  the 
metropolitan  court  for  misbdiaviour  cannot 
be  made  anywhere  but  in  the  national  as- 
sembly, nor  there  unless  signed  by  [six] 
members. 

Art.  IL  — If  received  by  the  assembly,  it 
shall  appoint  two  committ^s,  one  to  try  and 
report,  the  other  to  prosecute. 

Art.  IIL  _  Such  trial  shall  be  conducted, 
fit>m  b^;inning  to  end,  with  open  doors,  and 
with  the  utmost  possible  degree  of  poblidtj. 

Art.  IV.  —  No  criminal  accusation  shall 
be  preferred  in  the  national  assembl  v  sgaioft 
any  other  person  whatever  than  a  judge  of 
the  metropolitan  court,  except  for  offisnoes 
committed  in  fiice  of  the  assembly. 


TITLE  XL 

or  PURSUER-GENERALS. 

Art.  L* — The  fonctions  of  a  pursuer- 
general  of  an  immediate  court  shall  be,  in 
civil  matters  — 

1.  To  redaim  the  execution  of  all  laws  in 
the  execution  of  which  no  individual  has  any 
special  interest,  and  of  those  in  the  execution 
of  which  the  nation  has  a  special  interest  of 
its  own,  superadded  to  that  of  individual!. 

2.  «To  act  on  behalf  of  the  kiiig  in  his  in- 
dividual capacity,  as  well  in  the  character  of 
defendant  as  that  of  plaintiff. 

3.  To  act  on  behalf  of  every  [phtintif] 
who,  through  poverty  and  want  of  friends, 
is  unable  to  engage  any  other  advocate. 

4  To  obviate  any  prejudice  he  sees  likely 
to  result  to  justice  from  any  oversight  or  un- 
skilfolness  on  the  part  of  a  [ptamtiff"'}  who 
pleads  his  own  cause,  or  on  the  part  of  his 
advocate,  gratuitous  or  professionaL 

Art.  IL  —  In  penal  matters  — 

1.  To  superintend  the  proceedings  of  eveiy 
private  prosecutor ;  to  assist  him,  in  case  of 
oversight  or  unskilfulness ;  and  to  watdi  over 
him,  and  prevent  collusion  with  the  de- 
fendant. 

2.  To  reclaim  ihe  execution  of  all  peod 
laws,  by  performing  the  functions  of  prose- 
cutor where  no  private  prosecutor  has  first 


«I>sp.  O.    Omit  dus  paragraph. 
" Def.  O.  Defendant^ 
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preaented  himself  and  in  the  cases,  if  any, 
wh««  individuals  are  not  admitted  to  pro- 
aecute. 

Art.  IIL —  In  cases  where  the  adminis- 
intive  body  of  the  territory  for  which  he 
senres,  is  empowered  to  act  in  the  character 
of  porsuer  by  the  hands  of  its  procurator- 
syndie,  and  the  pursuer-general  is  not  en- 
gaged by  his  office  in  the  other  side,  he  has 
ocmcnrrent  anthori^  with  sndi  procurator- 
syndic,  each  cause  oelonging  to  that  one  of 
them  who  is  first  seized  of  it.  But,  to  pre- 
Tent  collusion  or  remissness,  each  of  them 
ham  m  right  to  receive  communication  of  all 
such  business  carried  on  by  the  other. 

Akt.  IV.  —  Where  a  [pwsuer"']  whose 
interests  a  [marsuer'penerai^']  has  espoused, 
bappena  to  oe  made  [defendant  *]  in  a  cross 
eause  growing  out  of  that  in  which  he  was 
[jmrfaer,^]  the  [ptcrttcer-^eii«ra/,*]  and  not 
the  rdefenider-general,y']  shall  take  in  charge 
the  interests  of  such  party  in  such  derivative 


AnT.  y. — In  a  court  of  appeal,  the  client 
of  the  [purtuer'general^']  shall  be  the  party 
who  was  the  client  of  the  [jntreuer'general^j 
ci  the  immediate  court  in  the  original  cause. 
A&T.  VL — Clause$  in  the  oath  ofqffice  to 
be  taken  hif  the  pwreuer-generaiB,  in  the  roam 
iifclaUMe  Lin  the  oath  appointed  to  be  taken 
by  judges:^ 

1.  That  I  will,  at  all  times,  be  vigilant  m 
looking  out  for,  forward  in  entering  upon, 
and  fidthfol  in  executing,  all  such  business 
as  the  law  has  given  in  dharge ;  not  suffering 
myself  to  be  turned  aside  from  the  pursuit 
or  the  performance  of  it,  by  indolence,  or  by 
interest,  by  hope  or  by  fear,  by  affection  or 
by  enmity  towards  any  individual,  or  dass  of 
men,  or  party,  in  the  state. 

Art.  VIL—d.  That  in  my  lealon  behalf 
of  the  cause  I  have  in  charge,  I  will  not  seek 
to  serve  it  at  the  expense  of  tmth  or  justice. 
I  will  not  use  any  endeavours  to  cause  to  be 
received  as  true,  any  fiuTt  which  I  do  not  be- 
lieTO  to  be  true ;  nor  as  just,  any  condudon 
which  I  do  not  believe  to  be  just;  nor  my 
persuasion  of  the  truth  of  any  &ct,  or  the 
justice  of  any  oondusion,  as  stronger  than  it 
really  is :  nor  will  I  seek  to  put  upon  the 
conduct  of  any  man,  any  colouring  other  than 
what  I  believe  to  be  true ;  nor  will  I  exer- 
ciae  partiality  in  &vour  of  the  party  whose 
interest  I  espouse,  an^  otherwise  than  by  do- 
ing audi  acts  as  justice  re<}uires  to  be  done, 
and  giving  such  counsel  as  justice  requires  to 
be  given,  on  his  behalf,  and  by  applying  my 
faculties  to  the  discovering  and  presenting 
of  such  considerations  as  make  in  fiivour  of 


his  cause,  in  preference  to  such  as  make 
against  it. 

(^  For  the  provitionB  relative  to  puriuer- 
generals,  see  Tit.  IIL  Of  Judges, 


TITLE  XIL 

OF  DETBNDEA-GXlCBaALS. 

Art.  I.  —  The  functions  of  a  defender- 
general  of  an  immediate  court  shall  be,  in 
matters  dvil  as  well  as  penal  — 

1.  To  act  on  behalf  of  every  defendant 
who,  through  poverty  and  want  of  friends, 
is  uTiable  to  engage  any  other  advocate. 

2.  To  obviate  any  prejudice  he  sees  likely 
to  result  to  justice,  from  any  oversight  or 
unskilfulness  on  the  part  of  a  defendant  who 
pleads  his  own  cause,  or  on  the  part  of  his 
private  advocate,  gratuitous  or  professional. 

Art.  II.  —  To  act  on  behalf  of  the  admi- 
nistrative body  of  the  territory,  for  which  he 
serves,  in  cases  where  the  pursuer-^^eral  is 
engaged  on  the  other  side.  But  this  in  con- 
currence with  the  procurator-syndic  of  that 
body,  in  the  same  manner  as  the  pursuer- 
general  would  have  had  to  act. 

^^  For  the  other  provisions  relative  to 
dtfender-generals,  see  Tit.  III.  Of  Judges, 
and  Tit.  XL  Of  Pursuer- Generals. 


TITLE  XIIL 

OF  8BCRST  CAUSES.* 

Art.  I In  certain  causes  the  proceedings 

shall  be  secret  throughout,  except  in  the 
courts  hereinafter  mentioned.    These  are  — 

I.  Where  secresy  is  necessary  to  the  peace 
or  honour  of  fitmilies,  by  reason  of  the  dis« 
honour,  or  other  uneasiness,  which  might  en- 
sue, if  the  disagreements  and  weaknesses, 
and  other  unprosperous  drcumstances  of  their 
members,  were  to  be  divulged  to  the  world  at 
large. 

On  this  ground,  the  following  causes  are  to 
be  classed  under  the  head  of  secret  causes : — 

1.  Generally  all  causes  in  which  near  re- 
lations are  concerned  against  each  other. 

2.  Also  causes  betwixt  guardian  and  ward, 
in  as  fitr  as  the  propriety  of  the  conduct  of 
the  ward  comes  in  question. 

Aet.  1L — Under  the  denomination  of  near 
relations  are  to  be  comprehended,  for  this 


«  Def.  O.  Defendant 
"•  Def.  O.  Defender-OeneraL 
*  Def.  O.  become  Pursuer. 
'  Def.  G.  Puisuer-QeneraL 


•  This  Title  belongs  piopedy  to  the  Code  of 
Procedure.  A  genend  sketch  of  the  contents  is 
given  here,  to  serve  as  an  otuect  of  comparison 
with  the  ardde  of  the  Committee's  Draught, 
[TIT.  L  Aet.  2.]  which  toadies  upon  the 
topic  of  poblidty,  and  that  part  which  concerns 
the  establishment  of  fiunUy^bnnals  [TIT.  IX. 
Akt.  11,  13,  IS,  and  14;]  an  cstobUshment, 
the  design  of  which,  it  is  coocdved,  wouhl  be 
better  answered  by  a  modification  thus  given  tQ 
the  proceedings  or  the  ordinary  courts. 
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purpose,  persons  related  to  an  indindual  in 
any  of  the  following  degrees,  by  blood  or  al- 
liance; viz. 

1.  Wife,  or  husband. 

2.  Descendants. 

3.  Father,  mother,  and  other  relations  in 
the  descending  line. 

4.  Brethren  and  sisters,  of  the  whole  or 
half  blood,  and  their  descendants. 

5.  Undes  and  aunts,  of  the  whole  or  half 
blood,  in  any  degree. 

AaT.  in To  this  dass  belong,  in  a  more 

especial  manner,  causes  of  the  following  na- 
ture:— 

1.  Causes  between  husband  and  wife,  for 
disobedience,  extravagance,  hard  treatment, 
adultery,  or  impotence. 

2.  Causes  between  parent  and  child  for 
extravagance,  undutifuLiess,  idleness,  theft, 
embezzlement,  defraudment,  indecorum,  on 
one  side ;  or  hard  treatment,  or  neglect  of 
education,  improper  education,  or  exposal  of 
chastity,  on  the  other. 

3.  Prosecutions  for  incest ;  and  causes  in 
the  course  of  which  incest  may  come  to  be 
proved,  or  to  be  attempted  to  be  proved. 

4.  Causes  relative  to  the  pregnancy  or  de- 
livery of  unmarried  women,  and  the  discovery 
of  the  father  of  the  child. 

Art.  IY.  —  But  the  secresy  shall  not  be 
carried  beyond  the  occasion ;  insomuch  that, 
in  relation  to  any  point  in  respect  to  which 
it  may  be  dear  that  neither  the  honour  nor 
the  peace  of  the  parties  litigant,  or  any  of 
them,  can  be  affected  by  the  publidty  of  the 
proceedings,  the  same  publidty  shall  be  ob- 
served as  in  other  cases. 

Such  may  be,  for  example, 

1.  Any  mere  question  of  law  relative  to 
a  fiunily  settlement,  or  a  ¥dll,  or  a  share  in 
the  effects  of  an  intestate. 

2.  Any  question  of  fiict  in  any  such  cause 
not  affecting  the  moral  character  of  the  party, 
or  relative  to  the  conduct  of  some  stnmger. 

Art.  V. — XL  Where  secresy  is  dictated  by 
the  regard  due  to  decency.  To  this  dass  be- 
long such  causes  as  are  covered  with  the  veil 
of  secresy,  in  order  to  avoid  wounding  or 
enfeebling  the  sentiment  of  modesty,  as  well 
on  the  part  of  the  auditors  as  the  persons 
concerned,  viz. 

Causes,  as  well  penal  as  dvil,  relative  to 
any  irregularities  of  the  venereal  appetite ; 
including  several  of  those  mentioned  under 
the  former  head. 

Art.  VI — In  canses  appointed  to  be  kept 
secret  for  the  peace  or  honour  of  fomilies, 
the  secret  mode  of  proceeding  shall  not  be 
observed  unless  on  the  requisition  of  some 
one  at  least  of  the  parties. 

Art.  VIL  —  Causes  appointed  to  be  kept 
•c«ret  for  the  sake  of  dec«»cy,  shaU  be  kept 
so  although  the  parties  were  all  of  them  to 
desire  the  contrary. 


Art.  VIII.— The  seal  of  secresy, 
been  once  aflSxed,  shall  not  be  taken  aS,  i 
less  in  the  cases  mentioned  in  Art.  IY.  uatfl 
after  judgment  in  the  last  instance:  nortbea* 
unless  some  one  of  the  parties  dwMBMb  it ; 
alleging  for  the  ground  of  his  dwRid,  par- 
tiality on  the  part  of  the  judges,  oraeMtoK 
of  them,  through  whose  haada  it  has  paaadL 
The  causa  shall  in  that  case  be  re-heard  pob- 
lidy  before  a  judge  of  equal  rank,  to  be  naned 
by  the  supreme  court;  and  if  sudi  chafffe 
of  partiality  shall  have  been  deemed  rash  or 
malidous,  the  offender  shall  soflbr  as  well  for 
the  wounid  given  to  the  peace  or  honour  of 
the  &mily,  as  for  the  adumny  against  the 
judge. 

Art.  IX. — III.  In  certain  canses,  secresy 
shall  be  observed  at  the  outset,  to  prersni 
folsehood  from  gaining  instnietieB.  These 
are  — 

1.  All  pensl  causes  admitting  of  oorpood 
punishment,  afflictive  or  ignominioiis,  or  im- 
prisonment,  or  banishment  for  any  k»ger 
term  than  a  year. 

2.  All  causes,  dvil  as  well  as  penal,  upoa 
sped^  and  satisfootory  reason  given  for  ap- 
prehending a  confederacy  in  folsehood. 

In  the  latter  dass  of  causes,  the  examina- 
tion of  each  examinant.  whether  par^  or  wtt^ 
ness,  may,  and  in  the  former  shall,  or  oonrae, 
be  performed  in  secret ;  and  such  secret  ex- 
amination may  even  be  repeated,  so  long  as 
it  is  thought  proper  by  the  judge  to  examiiie 
them  separately :  but  judgment  shall  never 
be  given  until  the  minutes  of  secret  enmi- 
nation  have  been  read  in  public,  the  exami- 
nants  re-examined  in  public,  with  liberty  to 
object  to  the  verity  of  the  minutes,  and  con- 
frontation, where  proper  and  possible,  per- 
formed, and  parties  and  advocates  oa  both 
sides  heard  in  argument 

Art.  X.  ^  Out  of  regard  to  peceaisfy 
reputation,  certain  inquiiies  shall,  at  the  re- 
quisition of  any  party,  be  made  in  the  sesret 
mode,  in  the  course  of  whatever  cause  they 
come  to  be  made.    These  are  — 

1.  In<piiries  made  relative  to  the  peeanisry 
circumstances  of  both  or  dtber  of  the  parties, 
for  the  purpose  of  awarding  satisfaHaon  m 
case  of  an  offence  other  than  infosMms. 

2.  Inquiries  made,  in  the  same  view,  rda- 
tive  to  the  drcumstanoes  of  the  party  iignrsd, 
in  case  of  an  infiunous  offisnce. 

3.  Inquiries  made,  in  cases  of  debt,  into 
the  pecuniary  circumstances  of  either  party, 
for  the  purpose  of  ascertaining  whether  say 
and  what  respite  shall  be  granted  to  the 
debtor. 

Art.  XL  —  Present  at  all  secret  bosinea 
shall  be  a  pursuer-genersl  and  a  defender- 
general  ;  and,  if  necessary,  a  secretary  of  the 
court,  to  take  the  minutes,  sworn  to  secreqr 
in  like  manner  as  the  magistrates  above  Bica* 
Uoned.    [See  Tit.  IIL  §  4.] 
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AmT.  XIL — For  all  secret  busineaB  a  par- 
ticular register-book  shall  be  kept  under  the 
name  of  tiie  secret  regiMter-book, 

AsT.  XIII.  —  Secret  business,  unless  in 
case  of  out-door  duty,  shall  be  transacted  in 
tke  Judge's  chamber ;  the  adjournment  being 
perrormed  only  for  the  moment  in  incidental 
inquiries,  and  the  auditory  left  sitting  in  the 
pabHc  pku»  of  justice 


TITLE  XIV. 

PAUPBB8. 

Aat.  I — The  judge,  if  upon  report  by  the 
pursuer-general  or  the  defender-genend,  as 
the  case  is,  it  shall  appear  to  him  that,  for 
.  the  rendering  of  justice  in  any  cause,  certain 
expenses  are  necessary  on  the  part  of  either 
of  the  parties,  who  is  unable  to  defray  them, 
shall  draw  upon  [the  paymaster  of  the  ter- 
ritory] in  fftvour  of  such  advocate,  to  the 
amount  of  such  expense ;  and  so  from  time 
to  time,  as  often  as  there  shaU  be  occasion, 
during  the  continuance  of  the  cause. 

Art.  U. — In  such  draught  shall  be  spe- 
cified a  particular  of  all  the  several  purposes 
for  whidi  the  money  shall  be  deemed  neoes- 
MTv  by  computation :  and  it  shidl  be  signed 
by  the  public  advocate  oi  the  pauper,  as  well 
as  by  the  judge. 

Art.  IlL  —  [Four]  tunes  in  every  year 
[Viz.  on  the  quarter-day  in  each  quarter,] 
the  public  advocates  of  the  territory  shall 
each  deliver  in  to  [the  paymaster]  an  account 
of  the  disbursements  of  all  monies  so  drawn 
for  and  received,  distinguishing  under  the  head 
of  each  cause,  the  monies  received  and  dis- 
bursed on  account  of  that  cause ;  and  stating 
each  item  of  disbursement,  according  to  the 
time  on  which,  and  the  particular  service  for 
which  it  was  made:  and  shall,  at  the  time  of 
ddivering  in  such  account,  refund  the  whole 
of  the  balance  which  the  account  admits  to 
be  in  their  hands. 

Art.  IV. — If  the  adversary  of  the  praper 
on  whose  account  money  has  been  drawn  n>r, 
as  above,  should  be  a  solvent  person,  and  it 
should  be  thought  fit,  by  the  judge,  to  charge 
him  with  costs,  the  amount  shidl  be  paid  to 
the  pauper's  public  advocate,  and  by  him  re- 
funded to  the  yHOfnuuter  of  the  territtny]  at 
the  next  perioafcal  time  of  settling  their  ac- 
counts. 


TITLE  XV. 

OF  TRUL  BT  JURY. 

Art.  L  —  Trial  by  jury  shall  be  awarded 
no  otherwise,  than  upon  requisition  made  by 
some  one  of  tiie  sets  of  persons,  at  whose  re- 
quisition appeal  goes,  according  to  Tit.  VI. 
from  the  district  court  of  appeal  to  the  me- 


tropolitan court,  in  the  cases  not  regularly 
appealaUe :  nor  shall  requisition  be  made  for 
that  purpose,  until  the  judgment  of  the  me- 
tropolitan eourt  has  been  sent  down  to  the 
immediate  district  court,  where  execution, 
if  awarded,  is  to  be  performed. 

Art.  II.  —  In  the  following  cases  alone, 
requisition  for  such  purpose  may  be  made : — 

1.  Where  the  judgment  of  the  metropolitan 
court  imports  sentence  of  death,  or  indelible 
corporal  punishment,  or  a£9ictive  corporal 
puiushment,  or  ignominious  corporal  punish- 
ment, or  imprisonment,  or  banishment  fi'om 
the  Idngdom  fbr  a  longer  term  than  a  year. 

2.  When  the  decision  of  the  metropolitan 
court,  respecting  the  principal  question  of 
fiu^,  is  opposite  to  the  decisions  of  both  the 
courts  below. 

Art.  III. — In  an  cases  where  such  requi- 
sition is  admitted,  the  judgment  of  the  me- 
tropolitan court,  after  having  been  publicly 
read  in  the  immediate  court,  by  which  exe- 
cution is  to  be  awarded,  shall  be  hung  up, 
in  conspicuous  characters,  in  a  particular  part 
of  the  court  appropriated  to  that  purpose : 
and,  to  give  time  for  the  collection  of  signa- 
tures, [two]  days,  both  exclusive,  shall  in- 
tervene in  such  case,  between  the  hanging 
up  of  such  judgment  and  the  execution  of 
the  sentence,  for  a  preliminary  requisition, 
as  according  to  Tit.  VI.;  and  [seven]  en- 
tire days  more,  reckoning  from  the  time  of 
presentation,  for  a  definitive  requisition. 

Art.  IV Upon  a  rehearing  thus  laid 

before  a  jury,  aU  witnesses  ought  regularly 
to  be  re-examined:  but  as  it  may  happen 
thai,  in  a  cause  ever  so  strongly  contested, 
there  may  be  certain  points,  the  evidence 
respecting  which  may  appear  to  every  one 
incontestible ;  and  that  the  abode  of  the  wit- 
nesses, relative  to  those  points,  may  be  in 
foreign  parts,  or  very  distant  parts  of  the 
kingdom;  the  persons  requiring  may,  in  their 
requisition,  distinguish  such  witnesses  from 
the  rest :  in  which  case,  the  reading  of  the 
minutes  of  what  passed  on  the  examination 
of  such  witnesses  at  the  former  trial,  shall 
stand  in  the  place  of  their  re-examination. 
And  it  is  the  duty  of  the  judge  to  point 
out  to  the  subscribers,  when  attending  him 
with  the  requisition,  lUl  witnesses  so  circum- 
stanced. 

Art.  V.  —.  The  manner  of  striking  a  jury 
shall  be  as  follows : — 

Forty-two  persons  shall  be  taken,  by  lot, 
out  of  the  list  of  the  active  citizens  dwelling 
in  the  town,  or  in  any  parish  of  which  the 
church  is  not  more  than  one  great  league  dis- 
tant from  the  town-house :  the  lottery  being 
drawn  by  [the  heeper  of  the  U$tj]  in  the  pre- 
sence of  both  parties,  or  their  representatives. 
Of  these  forty-two,  the  pursuer  and  the  de- 
fendant shall  each  strike  ofi* twelve:  the  re- 
mainmg  eighteen  shall  be  bound  to  attend : 
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of  tliofe  who  attend,  in  equal  number  ahall 
again  be  stricken  off  by  the  parties  (if  there 
remain  an  odd  one,  that  odd  one  by  the 
judge,)  till  the  number  be  reduced  to  twdre; 
these  tweWe  shall  sit  upon  the  triaL 

Art.  YL  —  The  juoge  to  try  the  cause 
ahall  be  a  judge  of  appeal  of  some  one  of  the 
districts  contiguous  to  that  by  the  immediate 
court  whereof  the  sentence  would  have  been 
to  be  executed:  the  choice  to  be  determined 
by  a  lottery,  drawn  in  presence  of  the  parties, 
or  their  representatives,  by  the  judge  of  such 
immediate  court :  provided  that  the  judge  ao 
diosen  may  sit  by  deputy,  if  he  thinks  proper. 

Aet.  VIL  —  The  punishment  of  a  juror, 
for  non-attendance,  shall  be  a  fine  of  ri2] 
livres :  and  if  the  cause  should  be  dekyed  for 
want  of  a  sufficient  number,  the  absentees 
shall,  amongst  them,  be  chargeable  with  the 
costs  occasioned  by  such  delay. 

Aet.  VIIL  —  To  prevent  sudi  delay,  the 
number  deficient  noay  be  supplied  amongst 
the  bystanders,  to  be  named  upon  the  spot, 
by  the  judge ;  and  each  person  so  named,  if 
possessed  of  the  qualifications  of  an  active 
citizen,  shall,  unless  objected  to  by  either 

a,  for  specific  and  sufficient  cause,  be 
with  aggregated  to  such  of  the  jurymen 
as  appear,  until  die  full  number  be  completed. 

Aet.  IX. — Persons  who  have  once  served 
on  a  jury,  or  attended  for  that  purpose,  shall 
stand  exempted  fit)m  taking  their  chance  a  se- 
cond time,  until  the  number  remaining  liable 
ahall  be  reduced  below  ei^ty-five. 

Aet.  X.  —  When  the  evidence  has  been 
foae  through,  the  arguments  heard,  and  the 
judge's  diarge  delivered,  balloting-balls  shall 
be  oelivered  to  the  jury,  three  to  each :  one 
black  one,  to  denote  conviction ;  one  white, 
to  denote  acquittal ;  and  the  one  hidf  blade 
and  half  white,  to  denote  uncertainty.  To 
|;ive  their  votes,  each  shall  secretly  deposit, 
in  one  common  box,  provided  for  that  pur- 
pose, the  ball  expressive  of  the  state  of  his 
opinion,  returning  the  two  others,  with  equal 
secresy,  into  the  common  box,  or  bag,  in 
which  they  were  brought. 

The  defendant  shall  stand  acquitted,  if 
more  white  balls  than  one  are  found  in  the 
voting-box,  or  if  there  be  not  so  many  as 
seven  black  ones. 

Aet.  XI. — If  in  the  course  of  this  rehear- 
ing any  firesh  matter  comes  out,  tending  to 
aggravate  or  extenuate  the  oflfonoe,  the  judge, 


[Tit.  XV. 

in  case  of  conviction,  nay  vary  the  pumib- 
ment  accordingly :  but  if  not,  it  is  expect^ 
of  him  that  he  adhere  to  the  sentence  pro- 
nounced by  ihe  metropolitan  court. 

Aet.  XIL  —  At  the  trial,  either  psrtj 
may  object  to  any  juryman,  on  the  growidoif 
partiality :  and  sndi  o^ection  shall  be  allowed 
or  disallowed  by  the  judge,  according  as,  upoa 
due  examination,  he  finds  reaaonahle.  Baft 
every  such  objection  shall  be  made,  beftn 
the  parties  are  admitted  to  strike  off  joron, 
without  cause  assigned :  nor  shall  either  psrty 
be  admitted  to  object  to  any  juror,  after  tke 
numbers  have  been  reduced  to  twdve,  un- 
less he  show,  to  the  sadsfiuztion  of  the  judge, 
that  good  cause  of  objection,  on  his  part,  tejr 
to  all  those  whom  he  struck  off,  out  of  the 
whole  number  of  forty-two,  at  the  time  of  the 
drawing  of  the  lottery. 

Art.  XIIL  —  Causes  of  partialtty  to  wsr- 
rant  the  diallenging  of  a  juror,  may  be  sa^ 
of  those  specified  in  Tit  IV.,  to  whidi  mij 
be  added,  tiie  case  where  there  is  reason  to 
think  that  the  juror  challenged  is,  by  resioa 
of  some  party  affection,  prejudiced  jgabMt 
the  diallenger.  But  the  allowing  or  dissllow- 
ing  the  chsllenge  rests,  in  all  cases,  upontbe 
discretion  of  the  judge,  determining  upon  tbs 
party's  own  examination,  upon  oath,  and  soy 
other  evidence  that  happens  to  be  forthcooiiiig 
upon  the  spot. 

Aet.  XIV The  metropolitan  court  may, 

if  it  thinks  proper,  order  tint,  in  the  event  of 
a  requisition  inade  for  a  jury,  the  minutM  of 
the  rormer  trial,  as  well  as  of  the  proceedmgi 
in  the  appeals,  shall  be  printed,  at  the  ex- 
pense, and  sold  for  the  account,  of  the  dis- 
trict where  the  trial  will  be :  in  that  esse,  the 
trial  before  the  jury  shall  not  come  on  till  the 
minutes  above  mentioned  have  been  printed, 
and  a  copy  delivered  to  each  of  the  eighteen 
jurymen  remaining  after  the  lottery  has  been 
drawn,  and  the  jury  reduced  to  that  number, 
from  forty-two,  as  by  Art  V. 

The  jury,  if,  upon  comparison  of  the  eri- 
dence  upon  the  trial  before  them  with  the 
evidence  on  the  former  trials,  they  should 
deem  the  requisition  of  a  jury  to  have  been 
frivolous,  and  made  without  reasonable  cause, 
may,  if  they  think  fit,  decree  that  the  Ion, 
if  any,  upon  the  publication  of  the  minutes 
above  mentioned,  shall  be  borne  jointly  by 
the  persons  by  whom  the  requisition  wss 
signed. 
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rORTH£ 


ORGANIZATION  OF  JUDICIAL  ESTABLISHMENTS, 

COMPARED  WITH  THAT  OP  THE  NATIONAL  ASSEMBLY, 
WITH  A  COMMENTARY  ON  THE  SAME. 


CHAPTER  L 
Trr.  L  —  Op  Courts,  op  Justice,  and  op 

JUDO£8  IN  QBNERAL.* 

Nw  Draught Art.  L  The  fountain  of 

justice  is  the  nation,  through  the  channel  of 


*  Whether  my  diaught,  had  it  oome  fint, 
'Voold  have  included  under  this  head  all  the  to- 
pics which  have  been  embraced  b^  the  commit- 
tee's dimngfat,  was  not  worth  inquiry.  Treading 
bi  their  steps,  I  have  made  a  pomt  of  exhibiting 
a  succedaneum  to  everythinff  in  their  plan  that 
seemed  susceptible  of  amenoxnent. 

The  following  short  analysis  of  the  contents 
of  their  draught  will  serve  to  show,  at  the  same 
time,  the  arrangement  I  should  have  preferred. 

The  four  first  ardcLes  have  for  their  su^ect,  the 
source  from  whence  judicial  authority  is  hence- 
forward to  be  derived :  namely,  a  joint  choice  to 
"be  made  by  the  body  of  the  people  and  the  king, 
not  by  a  buyer  and  seller,  as  under  the  ancient 
system  of  vmlity. 

The  seventh,  eighth,  and  ninth  articles,  are 
0ocapied  in  setting  limits  to  the  powers  which  in 
future  are  to  be  regarded  as  bielongmg  to  the 
judicial  branch  of  government :  as  is  the  tenth, 
In  establishing  the  mdependence  of  some  of  the 
dasses  of  perBons  to  whom  those  powers  are  to 
be  entrusted,  in  as  far  as  independence  consists 
In  the  not  being  removable,  except  in  the  way 
of  jpunishment* 

In  articles  6  and  12,  is  contained  the  first  pro- 
"vision  of  any  efficacy  that  is  to  be  found,  perhaps, 
in  any  European  code,  for  letting  the  poor,  that 
la,  the  bulk  of  the  community,  into  a  share  of  the 
mteetion  afibrded  by  the  law ;  to  wit,  by  abo- 
Ibhhig  court-fees  and  law-taxes,  and  admitting 
every  man  to  plead  in  his  own  cause. 

Articles  13,  14,  15,  and  16,  are  employed  in 


^  gave    .   

iithers,  with  regard  to  the  fiidlity  of  obtaining 


Article  11  has  for  its  sul^ect,  the  publicity  of 
law  proceedings,  the  surest  and  indispensable 
aafuniard  of  afi  justice. 

The  two  last  articles,  17  and  18,  are  resolu- 
tions relative  to  business  extraneous  to  the  sub- 
ject of  this  draught;  namely^  the  establishment 
of  a  code  of  pneeduie  in  dvil  causes,  and  of  a 
penal  oodeu 

Articles  3  and  3  are  also  resdutions  rather 
than  laws;  the  contents  being  re-enacted  in 
detail,  and  superseded  under  subsequent  heads. 
Many,  if  not  most  of  the  others,  may  perhaps 
be  fmuid  in  the  same  case:  ReMlutions  should 
Iw  marked  as  such,  and  coUecMd  together  io  the 
Vol.  IV. 


the  legislature.  Justice  shall  not  be  admi* 
nistered  in  the  name  of  the  King,  or  any 
single  person.  (1) 

Committee's  Draught.  —  Art.  L  Justice 
shaU  be  administered  in  the  name  of  the 
King.  No  individual  subject,  no  body-cor- 
porate, can  have  the  right  of  causing  it  to  be 
rendered  in  their  names,  (a) 

Observations. — (1)  Justice  to  be  adminis- 
tered in  the  king's  name  ? — Why  so  ?  why 
in  the  name  of  anjr  one  ?  What  is  the  mean- 
ing of  administering  justice  in  this  or  that 
person's  name  ?  Whatever  is  done  in  the  way 
of  justice,  is  done  under  the  authority  of 
some  judge,  either  immediately  by  himself, 
or  by  some  person  under  his  controuL  In  this 
way,  as  in  every  other,  whatever  act  is  done 
by  any  man  ought  to  bear  the  name  of  him 
who  does  it,  that  the  title  it  has  to  obedience 
may  be  exactly  known,  and  that  he  whose 
act  it  is  may  be  responsible  for  the  conse- 
quences. The  introduction  of  the  name  of 
any  person  other  than  the  judge,  in  acts  ex- 
pressive of  the  will  or  opinion  of  a  judge,  is 
of  evil  example,  and  tends  to  inculcate  fidse 
and  mischievous  conceptions.  The  king's 
name  ought  least  of  all  to  stand  as  an  excep- 
tion to  this  rule :  if  the  king's  will  is  the 
cause  of  rendering  justice,  the  inference  is^ 
that  the  king's  will  ought  to  be  the  guide  id 
rendering  it.  To  what  purpose,  then,  begin 
a  body  of  laws  with  a  figure  of  speech,  which 
has  no  precise  meaning,  which  has  no  use, 
and  which,  if  it  had  any  effect,  would  have 
a  mischievous  one  ? 

The  idea  of  the  king's  being,  as  the  lawyers 


front  of  the  body  of  laws  to  which  they  relate. 
They  are  a  sort  of  scaffolding,  which  is  of  no 
use  when  the  building  is  up,  and  ought  not  to 
remain  mixed  with  it 

Source  of  judicial  power,  limits  of  judicial 
power,  justice  to  every oody,  and  that  equal  jus- 
tice :  such  are  in  brief  the  topics  touched  upon 
in  this  tide. 

At  so  small  an  expense  of  paper,  seldom,  if 
ever,  havesuch  large  advances  been  made  towarda 
the  point  of  perfection  in  any  public  line.  This 
tribute  ofappUuse,  sug^estM  by  a  general  view, 
could  not  in  justice  be  withheld :  what  particular 
remarks  I  may  have  occasion  to  present  will  wear 
a  different  complexion.  Unha{^v,  wnere  legis* 
lation  is  thesuluect,oommendation  is  waste  paper  t 
it  is  only  conectioD  that  can  be  of  use» 
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[Chap.  L 


term  it,  the  fountain  of  justice,  is  a  renmant 
of  £eudal  barbarism ;  a  branch  of  that  poison- 
ous tree  which  the  National  Assembly  have 
already,  to  their  immortal  honour,  rooted  up.* 

Under  that  system,  that  justice  should  be 
administered  in  the  Idng's  name  was  equally 
natural  and  proper :  —  Why  ?  because  under 
that  system  it  used  actually  to  be  adminis- 
tered by  him :  under  that  system  he  used 
actually  to  dt  as  judge.  It  was  equally  na- 
tural and  necessary  he  should  do  so :  he  of 
all  men  stood  the  best  chance,  though  a  pre- 
carious one  it  often  was,  of  seeing  his  decrees 
respected :  he,  whose  standard  was  followed 
in  time  of  war,  was  the  only  man  whose  voice 
would  be  listened  to  in  time  of  peace.  In 
that  short  interval,  justice  was  his  great  em- 
ployment. Legislation  there  was  scarce  any : 
foresight,  lebure,  intelligence,  power,  every 
requisite  for  it,  was  wanting.  Peace  was 
kept,  government  was  carried  on,  as  occasion 
started,  in  the  ex  pott  facto  mode  of  judiciary 
decrees.  Administration  there  was  next  to 
none :  no  public  purse :  towns  without  go- 
remment,  except  that  of  masters  over  slaves ; 
no  standing  army  $  the  idea  of  colonies  and 
of  a  navy  equally  unknown ;  there  was  next 
to  nothing  to  administrate.  The  king  was 
maintained,  and  a  considerable  part  of  the 
small  expense  of  government  defrayed,  out 
of  the  king's  private  estate. 

As  the  business  of  legislation  and  admi- 
nistration increased,  not  to  mention  the  more 
important  business  of  luxury  and  pleasure, 
the  king  withdrew  himself  little  by  little 
from  the  judgment-seat :  first,  judges  were 
called  in  to  his  asnstance :  by  degrees  he  left 
them  to  sit  and  act  by  themselves,  with 
liberty  to  make  use  of  his  name.  In  that 
state  of  things,  there  was  a  use  and  propriety 
in  introducing  the  kind's  name  into  the  pro- 
ceedings of  courts  of  justice.  At  this  time 
of  day,  were  a  king  to  take  a  fimcy  to  resume 
his  long-abandoned  station  on  the  judgment- 
seat,  would  either  Frenchmen  or  Englhhmen 
permit  it?  They  know  better.  Court  is 
the  region  of  fiivour :  the  very  air  of  it  is 
pestiferous  to  justice.  Then  why  give  the 
people  to  understand  that  the  king  is  judge, 
when  he  is  no  such  thing?  Leave  the  rattle 
of  fiction  to  sudi  children  in  legislation  as 
our  lawyers.  Tou,  who  to  the  virtue  of  youth, 
add  the  intelligence  of  manhood,  whist  use 
can  such  toys  be  of  to  you  ? 

If,  for  the  sake  of  dignity,  you  wish  at  any 
time,  in  the  language  of  your  solemn  acts, 
to  throw  a  sort  of  veil  over  the  personality 
of  the  judge,  a  better  cannot  be  found  than 
what  aU  nations  possess  in  the  abstract  term 
Justice :  instead  of  De  par  U  Roi^  say  De 
par  la  Justice. 

The  king,  it  will  be  said  on  the  other  side, 

*  Decrees  of  August  1789,  and  Febma^  1790. 


is  tiie  executive  power:  it  is  in  his  name, 
therefore,  that  the  decrees  of  justice  ought  to 
be  executed ;  at  least,  if  not  originally  pro* 
mulgated.  This  comes  of  old  confiised  sys- 
tems and  ill^imagined  appelladves.  Thekuig 
is  not,  nor  ever  can  be,  in  any  proper  seme 
of  the  word  execution,  the  executive  power: 
the  power  of  the  nation,  in  as  &r  as  it  is 
employed  in  the  execution  of  the  decrees  of 
ju^es  against  the  opponents  'of  justice,  b 
not,  ought  not  to  be,  cannot  be,  in  the  king's 
hand.  It  must  be  in  the  hands  of  the  judges 
theinselves,  each  acting  within  the  sphere  of 
his  jurisdiction,  and  under  the  controul  of 
his  superior,  up  to  the  supreme  court  of  jv- 
dicature,  which  acts  under  no  other  oontroal 
than  that  of  the  representatives  of  the  natioo. 
Suppose,  in  a  settied  state  of  things,  a  maa 
ordered  into  custody  in  a  regular  way  by  t 
court  of  justice  at  Antibes  or  Perfsgnsn, 
and  rescued  by  a  mob.  Is  justice  to  be  s( 
a  stand  till  information  has  been  trsnsinitted 
to  the  king  at  Pkuis,  and  orders  received  from 
him  for  a  party  of  militia  or  regulars  to  a«st 
in  the  recapture  ?  The  king  of  Englind  is, 
at  this  moment,  a  despot  in  oomparisoD  of 
the  king  of  France ;  yet  even  the  kiiig  of 
England  is  not  to  this  purpose,  nor  to  soy 
purpose  but  that  of  systematic  language,  tbe 
executive  magistrate.  Every  man  sloMit 
who  bears  the  name  of  a  judge,  as  well  is 
several  who  do  not,  may  command  for  tkii 
purpose  the  whole  power  of  the  country  with- 
in the  limits  of  his  jurisdiction.  The  did' 
justice  of  England  comnmnds  to  this  pvpo* 
the  power  of  all  England :  dtisens,  ndhtii* 
regulars,  everything ;  even  navy,  I  suppose, 
if  there  were  occasion :  the  king  eannot  to 
this  purpose  command  a  single  man.  Cbsries 
II.  ordered  a  man  into  cuSitod^,  for  whit, 
had  the  order  been  issued  by  a  judge,  wouU 
have  been  deemed  good  cause :  the  order  w« 
adjudged  ille^  because  it  was  the  king*^ 
If  an  order  signed  by  the  king  of  Engiind 
were  to  be  delivered  to  a  goaler  aovwb«e  to 
release  a  man  under  arrest  for  debt,  wodd 
it  be  held  legal?  No  certainly.  Bat  if  jv* 
tice  must  be  executed  without  the  kmg,  od 
even  in  spite  of  the  king,  in  what  sense  cia 
his  power  be  termed,  to  this  purpose,  the 
executive? 

The  truth  is,  that,  in  any  intelligihle  leisi 
of  the  word  executive,  he  is  not  the  exeoi- 
dve  power  to  any  purpose.  What  is  it  thit 
he  executes?  Not  the  decrees  of  the  le|P»- 
hiture,  or  those  of  the  ministers  of  josties 
against  internal  enemies :  those  decreet,  u 
we  have  just  seen,  are  executed  by  o^crsi 
without  Ms  intervention,  and  in  s(»te  of  it 


Not  the  decrees  of  the  legislature  sflnw 
external  adversaries:  the  legislature  of  ooe 
country  does  not  make  laws  to  be  ^T^ 
by  the  inhabitants  of  another;  it  doesniH 
maka  laws  for  eaemies.    There  are  no  li"% 
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-UieB,  for  him  to  exeoute  against  enemies.  In 
Ua  hands,  indeed,  is  placed  the  force  destined 
to  act  against  foreign  enemies :  in  his  hands 
18  verted  the  administration  of  that  force,  in 
•11  its  Tarious  branches.  Say  that  it  is  in 
virtue  of  a  hiw  that  he  makes  war  against 
the  enemj.  He  then  executes  that  law  in  a 
eertaia  sense  if  he  obeys  it.  But  how  is  the 
Iaw,  then,  executed  ?  only  in  as  far  %s  it  is 
obeyed:  but  not  in  the  sense  in  which  a  law 
is  said  to  be  executed  upon  or  against  those 
-  who  withhold  or  refuse  obedience.  A  man, 
by  obeying  a  law  requiring  his  obedience, 
without  waiting  for  its  being  executed  tqnm 
him  for  disobedience,  may,  in  a  certain  sense, 
be  said  to  execute  the  law :  but  does  this 
render  his  obedience  an  exercise  of  executive 
power  ?  If  it  does,  every  man  is  the  executive 
power,  and  king  and  subject  are  the  same 
thing.  The  king's  power,  ^en,  may  be  term- 
ed, Sr  you  please,  the  adminiatrative  power : 
but  in  what  sense  is  it  the  executive  t 

Words  in  themselves  are  of  no  sort  of  con- 
sequence ;  but  when  they  are  made  the  foun- 
dation of  practical  institutions,  then  surely 
their  propriety  becomes  worth  investigation. 
WheUier  the  practical  institutions  grounded 
on  this  verbal  theory  are  right  or  wrong ;  and 
whether,  if  wrong,  the  error  is  material  or 
otherwise^  may  be  seen  under  the  next  ar- 
tide. 

New  Drot^A^.— Art.  II.  The  judges  shall 
in  general  be  elected  by  the  persons  subject 
to  their  jurisdiction;  and  that  in  manner 
hereinafter  specified.  (2) 

Cowunttte* 8  Draught — Art.  II.  The  judges 
•hall  be  chosen  by  the  proper  subjects  io. 
their  jurisdiction,  in  manner  and  form  here- 
inafter to  be  mentioned.  The  judges  shall 
be  appointed  by  the  king,  up<m  a  presentation 
to  be  made  to  him  of  two  candidates  chosen 
for  each  vacant  office.  (6) 

Ob$ervati€n8,^(2)  (b)  The  share  here 
fiven  to  the  king  in  the  choice  of  the  minis- 
ters of  justice,  seems  neither  consistent  with 
adHty  in  the  abstract,  nor  with  received 
principles. 

Were  the  matter  never  referred  to  the 
cboiee  of  the  people  at  all,  a  choice  nuMle  by 
the  king,  or  rather  in  the  king's  name,  might 
pass  for  that  which  it  might  be  presumed  the 
peo|^  would  have  made,  had  it  been  put  to 
them  to  make  a  choice.  A  presumption  of 
that  nature,  whatever  there  maybe  in  it,  can 
uader  this  arrangement  no  longer  be  held  up. 
Two  chndidates  are  presented  to  the  king 
by  the  people :  one  who,  it  is  proved,  is  the 
most  acceptable  to  them  of  the  two ;  the 
otl^r,  who  is  the  least  acceptable.  Shall  the 
king's  minister  have  it  in  his  power  to  force 
upon  them  the  one  whom  they  like  least, 
depriving  them  of  the  one  who  has  been  de- 
clared to  have  their  preference  ? 


What  is  the  good  that  is  to  result  from  so 
evil  an  example  ?  As  a  means  of  preserving 
the  people  from  an  imprudent  choice,  the 
efficacy  of  any  such  option  can  be  worth  but 
little.  If,  in  virtue  of  any  cause  whatsoever, 
a  body  of  people  are  likely  to  make  one  fbcd- 
ish  choice,  what  should  hinder  the  same  peo* 
pie  from  making  two  ?  Satisfy  yourself  that 
the  choice  of  the  people  in  this  instance  dught 
not  to  outweigh  that  of  the  king's  ministers; 
and  it  must  be  by  such  arguments  as  ought 
to  satisfy  you,  that,  in  the  first  instance  at 
least,  the  appointment  ought  not  to  be  left 
in  any  way  to  their  choice.  To  be  consistent, 
you  should  give  the  nomnation  to  the  king ; 
and  if  you  give  the  people  anything,  the 
option  only  to  them.  In  fjiis  way  the  dioioe 
of  the  people  is  exposed  to  open  contempt, 
and  the  security  gained  by  it  is  not  worth  & 
straw.  In  the  mode  I  have  ventured  to  pro- 
pose —  (see  Tit.  III.  §  1  &  5)  —the  highest 
security  is  given,  and  the  respect  due  to  the 
choice  of  the  people  preserved  inviolate. 

As  to  the  person  of  the  king,  it  is  on  all 
accounts  plainly  out  of  the  question.  I  ask 
not  what  the  king,  but  what  the  king's  mi- 
nister for  this  department,  can  know  about 
the  character  of  two  persons  chosen  by  the 
people  fi^mi  among  themselves,  in  a  distant 
province,  more  than  the  people  themselves 
know  ?  Whatever  judgment  is  to  govern  in 
this  business,  will  have  been  formed,  not  by 
the  king's  minister,  not  by  the  keeper  of  the 
seals,  for  example,  but  by  some  inostensible 
whisperer,  some  intrigant  about  the  keeper, 
who  has  connexions  m  the  province. 

The  most  considerable  effect  such  an  ar- 
rangement  seems  likely  to  have,  is  that  of 
strengthening  ministerial  influence.  It  will 
concern  every  candidate  to  be  well  at  court : 
that,  if  first,  he  may  not  be  rejected,  and 
that,  if  last,  he  may  be  preferred.  This  prot 
perty,  howsoever  it  might  recommend  it  in 
England,  quadrates  but  ill  with  the  principles 
that  seem  to  be  universally  received  in  Prance. 
It  is  the  essential  property  of  command  to  be 
environed  with  a  sphere  of  influence  much 
more  extensive  than  its  own.  'The  king  must 
have  command:  therefore  he  cannot  be  di- 
vested  of  all  influence.  But  the  less  influence 
he  has  as  such,  the  better.  Here  we  have  a 
department  without  any  command,  consisting 
of  nothing  but  influence.  And  this  depart- 
ment is  not  so  much  as  a  remnant  of  the  old 
system:  it  has  not  usage  and  antiquity  to 
recommend  it.  The  King  of  France  is  not 
in  the  use  of  having  anything  to  do  with  the 
appointment  to  the  provincial  offices  of  jus- 
tice :  they  have  been  alvrays  bought  and  sold : 
the  seller  and  the  buyer  between  them  have 
chosen  the  buyer. 

Justice,  I  have  already  said  it,  was  the 
proper  business  of  a  feudal  king.  Justice, 
even  the  naming  of  the  persons  who  shall 
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administer  it,  it  no  fit  business  for  a  modem 
one.  The  military  department — that  depart- 
ment of  which  the  measures  depend  so  much 
for  their  success  upon  promptitude,  and  the 
complete  combination  of  a  vast  multitude  of 
scattered  instruments — the  military  depart- 
ment is  the  proper,  and  only  proper  field  of 
action  for  a  monarch.  It  is  essential  that 
evei^  branch  of  that  department,  everything 
that  may  be  necessary  to  complete  a  body  of 
force  destined  to  act  against  an  enemy,  should 
be  at  the  disposal  of  a  single  hand.  War-office, 
ordnance-office,  admiralty-board,  navy-board, 
fortresses,  dock-yards,  even  treasury-board, 
to  the  amount  of  the  sums,  and  with  restric- 
tion as  to  their  application,  provided  by  the 
delegates  of  the  nation — everything  of  that 
sort,  ought  to  be  at  his  devotion.  But  we 
want  no  king,  to  sell  us  to  foreign  powers,  to 
throw  away  our  money  in  buying  the  useless 
and  pernicious  assistance  of  foreign  powers,  to 
make  treaties  in  our  name  without  our  know- 
ledge, to  insult  weaker  nations,  and  dictate 
laws  to  them  on  pretence  of  mediation,  or  to 
plunge  us  into  war  before  we  have  any  sus- 
picion of  the  cause.  As  little  do  we  want  a 
king  at  the  Louvre  or  St.  James's,  to  tell  us 
what  persons  are  best  deserving  of  our  con- 
fidence in  Northumberland  or  Provence. — 
When  I  search  for  the  advantages  expected 
firom  this  pOMrer  among  the  details  of  its  ap- 
plication, my  embarrassment,  instead  of  being 
relieved  is  increased.  Where  the  election  is 
lodged  in  the  hands'  of  picked  men,  men 
thought  worthy  to  be  entrusted  witJi  the 
choice  of  the  members  of  the  administrative 
bodies,  and  of  the  sovereign  legislature,  or 
men  considered  as  still  more  select,  and  still 
better  entitled  to  confidence ;  the  choice  made 
by  the  people  by  these  chosen  electors  is  put, 
I  find,  under  subjection  to  this  over-ruling 
,  power.  Where  the  election  is  thrown  open 
to  the  lowest  order  of  citizens,  to  those  whose 
contributions  do  not  amount  to  more  than  half 
a  crown  in  the  year,  to  those  who  are  but 
the  electors  of  the  above-mentioned  picked 
electors,  the  choice  thus  made  is  left  without 
controttl.  Where  ignorance  is  least  appre- 
hended, an  expedient  is  employed  for  correct- 
ing the  choice  that  may  be  made  by,  ignorance : 
where  ignorance  is  most  apprehended,  the 
corrective  is  withheld. 

Nine  sorts  of  courts  are  comprised  in  the 
institution,  exclusive  of  the  High  National 
court  constructed  upon  principles  too  pecu- 
liar to  be  brought  here  into  the  account.  In 
five  of  these  instances,*  the  appointment 
follows  the  general  rule  laid  down  by  this 


•  1.  The  district  court. 
2.  The  district  court  of  administration  and 

revenue. 
8.  The  department  ooort 
4.  The  superior  court 
6,  The  supreme  court  of  revision* 
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article :  in  the  other  four  the  rule  is  departei 
from,  t  and  the  chdoe  of  the  doctors  stands 
uncontrouled.  Of  these  exoeptioiis,  the  first 
that  presents  itself  is  that  of  the  canton  court, 
filled  by  a  single  judge,  under  the  denondna- 
^sm  of  m  judge  of  the  peace.  This  example  aqg-> 
ments  my  embarrassment  still  further.  Where 
the  judges  are  to  sit  in  bodies  of  fire,  tow 
twenty,  and  six-and-thirty,  eadi  individoil 
capable  of  making  up  for  any  deficiency  that 
may  be  exhibited  by  the  unfitness  of  another, 
the  remedy  provided  against  a  bad  cboiee  is 
applied :  where  the  person  chosen  is  to  act 
alone,  the  remedy  is  withheld.  And  to  the 
court  of  this  judge,  as  well  as  to  the  other 
courts,  is  given  a  portion  of  jurisdiction  e»* 
empt  from  appeaL 

Will  it  be  said,  that  the  dass  of  caoses  it 
which  the  judge  is  exempted  from  conteoul 
is  the  very  lowest  only  in  the  scale  of  im- 
portance?— causes,  I  mean,  of  not  more  thaa 
fifty  livres  value  ?  This  indeed  is  whatt  I  fear: 
for,  according  to  my  measure,  among  caoses 
merely  pecuniary,  these  are  precisely  those 
whidi  stand  highest  in  the  scale.  But  of  tUs 
under  the  next  title. 

The  complication  introduced  by  this  sys- 
tem of  royal  controul,  would,  of  itself^  fom 
a  sufficient  ground  for  rejecting  it,  unless 
some  very  unequivocal  advantage  ooold  be 
shown  to  flow  from  it.  Complication  infects 
the  general  mode  chalked  out  by  the  genersl 
artide.  Further  complication  results  fiom 
the  discordance  between  the  instances  ia 
which  the  general  rule  is  observed,  and  the 
instances,  almost  equally  numerous,  hi  which 
it  is  departed  from.  One  useless  lav  renders 
another  necessary :  for  the  provision,  dunigk 
redundant,  is  defective.  Along  with  the 
choice  of  two  candidates,  a  negative  is  «■- 
awares  given  upon  both ;  and  there  it  bmmI 
continue,  unless  more  laws  are  made  to  take 
it  away.  Should  the  minister  dislike  both  the 
elected  candidates,  and  withhold  the  royal 
option  with  or  without  pretence  of  hesita- 
tion, the  impediment  might  last  till  they  both 
died,  for  anything  there  is  in  this  code  to  put 
an  end  to  it. 

The  reasons,  whidi  plead  in  fiivonr  of  the 
king's  suspensive  power  in  matters  of  legis]a^> 
tion,  apply  not  in  any  degree  to  this  share  ia 
the  creation  of  judioal  power.  To  exerdse 
that  suspensive  power,  would  be  to  say  to 
the  agents  of  the  nation—**  I  suspect  your  ma* 
turer  judgment  will  be  different  on  this  head 
fit>m  your  presentopinion  :'*  or  **  I  suspect  that, 
were  the  opinion  of  the  people  for  whom  yoa 
act  to  be  known,  it  would  be  found  difoeit 
fit)m  yours/'  To  exercise  this  e/ec<ioe  power, 


f  1.  The  canton  court 
2.  The  reconciliation  office  of  the  district 
8.  The  court  of  the  judges  of  trade. 
4.  The  court  of  police  fbnned  by  die  an 
dpal  councils  in  towns* 
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would  be  to  ny,  *'  The  wish  of  the  people, 
I  see,  it  to  have  Pteil  to  judge  them ;  but  I, 
^■regarding  their  wishes,  choose  they  should 
luiYe  Peter/' 

Por  this,  as  for  erery  other  act  of  kingly 
power,  the  committee,  I  suppose,  mean  to 
iMve  some  person  or  other  responsible.  But 
what  minister  would  have  the  courage  to 
take  upon  himself  the  responsibility  of  such  a 
choice? 

God  forbid  that  for  this  or  for  anything  else, 
I  should  accuse  the  committee  of  intention- 
ally betraying  the  cause  of  the  people.  Policy 
should  forlnd,  though  truth  did  not,  so  unge- 
nerous an  imputation.  Their  offences  against 
popularity  are  but  peccadillos,  in  comparison 
with  mine.  To  confess  the  truth,  even  in  this 
very  instance,  they  have  gone  fiirther  on  the 
popular  side  than  perhaps,  without  the  encou- 
ngementof  their  example,  I  should  have  ven- 
tiued  to  have  gone.  I  have  been  distressed 
for  years  what  to  do  with  the  appointment 
of  judges:  whether  to  give  it  the  people; 
•r  to  ffive  it  (or  as  in  England  it  would  be, 
to  consulate  it),  to  the  king.  It  might  be  a 
■latter  of  some  difficulty  to  point  out  any 
spedfic  mischief  which  bias  resulted  in  Eng- 
land from  this  part  of  the  king's  prerogative 
as  it  stands  at  present.  But  on  this  point, 
■either  do  the  past  usages  nor  the  present 
Tiews  of  the  two  kingdoms  afford  any  parallel. 
The  king  of  England  has  always  had  the 
aominatioii  of  almost  everything  that  goes 
by  the  name  of  a  judge.  In  this  line,  except 
in  aa  insignificant  office  or  two,  such  as  that 
of  coroner,  the  people  know  not  what  it  is 
io  dioose.  They  might  choose  for  chief-jus- 
tioe  an  Hottentot,  or  an  ourang-outang :  and 
our  profound  constitutionalists,  who  worship 
precedent  as  the  test  of  excellence,  would 
expect  no  better  choice.  To  us,  a  system  of 
load  judicature,  distributing  justice  upon  the 
spot,  in  all  its  branches,  is  new,  not  only  in 
practice,  but  in  imagination.  With  us,  no 
man  has  yet  been  found  bold  enough  to  in- 
iiBttate,  that  fifty  poimds  may  be  too  high  a 
price  to  pay  for  ^ve  shillings,  or  four  hundred 
miles  too  for  to  go  for  it.  While  the  trade  of 
justice  is  in  a  manner  confined  to  Westminster 
Han,  the  king  at  St.  James's  has  not  fitf  to 
look  in  order  to  choose  the  dealers. 

It  is  sorely  a  bold  experiment  this  of  trust- 
ing the  people  at  large  with  the  choice  of  their 
judges:  the  boldest,  perhaps,  that  ever  was 
proposed  on  the  popular  side.  My  thoughts 
were  divided  betwixt  the  king  and  the  repre- 
scBtative  assemUies.  .  I  could  scarce  think 
ef  looking  so  hi  down  the  pyramid,  as  to 
the  body  of  the  people.  But  now  that  the 
ooounittee  has  given  me  courage  to  look  the 
idea  in  the  foce,  I  have  little  ietir  of  the  suc- 
cess. My  wish,  however,  is  to  see  the  ex- 
periment foirly  tried,  in  its  simplest  form,  and 
not  dogged  t^  a  temperament  in  which  I  see 


the  misdiievous  eff^s  I  have  been  stating, 
and  in  which  I  can  descry  no  use. 

What  I  accuse  the  committee  o(  is  the 
instituting  this  fond  of  corruption,  not  for 
the  sake  of  the  king,  not  for  the  sake  of 
ministers,  but  for  the  sake  of  a  word :  and  I 
retract  iomiediately  if  their  own  candour  does 
not  plead  guilty  to  the  charge.  The  long  is 
the  executive  power :  justice  is  a  thing  which 
requires  to  be  executed;  being  a  thing  to  be 
executed,  it  must  be  executed  hy  him.  Some- 
thing at  least  he  must  be  seen  to  do  toward 
the  execution  of  it :  and  this  is  the  way  in 
which  his  interference  will  do  least  mischief. 

New  Draught,  —  Art.  III.  No  office  con- 
ferring judicial  power,  or  the  exclusive  pri' 
vHege  of  ministering  hg  particular  services  to 
the  exercise  of  such  power ,  shall  be  created 
bg  the  sole  authoritg  of  the  hing  for  ang  puT" 
pose^  much  less  in  orcler  to  be  sold. 

Committee's  Draught, — Art.  IIL  No  office 
conferring  judidal  power  can  henceforward, 
under  any  pretence,  be  created  to  be  sold,  (c) 

Observations,  —  (3)  (c)  The  addition  of 
the  passage  distingui^ed  in  my  draught  by 
italics  seems  necessary  to  fulfil  the  intention 
of  the  committee.  Jailors,  derks,  bailiffs, 
criers,  &c  are  within  the  reason  of  the  law ; 
they  are  not  within  the  words  of  the  com- 
mittee's draught. 

In  condemning  the  venality  of  judicial 
offices,  without  limitation — consequently  by 
whomsoever  sold,  on  account  of  whomsoever, 
and  on  whatsoever  terms — the  committee 
goes  beyond  the  mark,  and  ties  the  hand  of 
the  legislature,  as  fiir  the  hands  of  a  legisla- 
ture can  be  tied.  In  a  paper  on  the  Patriotic 
Auction,  proposed  under  Tit  IIL  §  2,  of  my 
draught,  as  an  expedient  for  saving  some- 
thing of  the  vast  expense  of  so  many  judges' 
salaries,  preserving  the  right  of  election  in- 
violate,  I  state  what  the  real  misdiiefs  of 
venality  were  upon  the  old  plan,  and  show 
that  mue  stands  clear  of  them. 

New  Draught,  _  Art  IV.  Justice  shaU 
be  administered  gratis.  Provision  shall  be 
made  for  the  ministers  of  justice  by  salaries. 
AU  exaction,  or  acceptance  of  fees,  bg  per- 
sons  ang  wag  concerned  in  the  administration 
of  justice,  is  hereby  declared  illegal 

Art  y.  All  stamp  duties  or  other  duties 
upon  law  proceedings  are  hereby  abolished: 
and  all  laws  made  to  ensure  the  collection  of 
such  duties,  are  so  far  forth  repealed,  (4) 

Committee's  Draught. — Art.  IV.  Justice 
shall  be  adoiinistered  gratis,  and  appointments 
for  the  judges  shall  be  provided  to  a  suffident 
amount,  proportioned  to  the  dignity  of  their 
stations,  and  the  importance  of  their  fonc- 
tions.  (d) 

Observations,  —  (4)  (d)  So  much  good 
has  seldom  been  proposed  in  so  few  words.  I, 
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have  taken  upon  me  to  subjoin  reasons  forthe 
measure,  principally  with  a  view  to  the  conn- 
try  in  which  it  will  be  scorned,  but  not  alto- 
gether without  an  eye  to  that  in  whidi  it  will 
be  crowned.  If  it  be  desirable  that  good  laws 
be  established,  it  is  not  altogether  super- 
fluous that  it  should  be  generally  understood 
on  what  accounts  and  to  what  a  degree  they 
are  so.  Power  gives  existence  to  a  law  for 
the  moment,  but  it  is  upon  reason  that  it 
must  depend  for  its  stability.  The  discus- 
sion being  thought  too  long  for  a  note,  forms 
a  separate  paper. 

The  concluding  part  of  tiiis  artide,  as  it 
stands  in  the  committee's  draught,  is  rather 
a  resolution  than  a  law.  It  mi^t  be  as  well 
perhaps  to  omit  it  in  this  place,  and  add  it  to 
the  string  of  resolutions  vrith  which  this  title 
concludes. 

The  concluding  part  of  the  fourth  article 
in  my  draught,  together  with  the  fiM  article, 
seemed  necessary  to  give  complete  effect  to 
the  general  provision,  and  phice  the  intended 
eirtent  of  it  beyond  the  reach  of  doubt. 

If  these  taxes  are  abolished,  a  list  of  the 
laws  therewith  abolished  should  be  subjoined. 
This  is  a  sort  of  appendix  that  should  be 
subjoined  as  soon  as  possible  to  every  decree 
of  tiie  new  legislation,  as  well  in  order  to  ob- 
viate doubts,  as  in  order  to  prune  off"  so  much 
of  the  dead  wood,  and  reduce  the  bulk  of  the 
body  of  the  law. 

New  Draught Art.  VI.  The  judges  have 

no  share  in  legislative  power.  Appointed  for 
the  express  purpose  of  enforcing  obedience  to 
the  laws,  their  duty  is  to  be  foremost  in  obe- 
dience. Any  attempt  on  the  part  of  a  ju^ 
to  frustrate  or  unnecessarily  to  retard  the. 
efficacy  of  what  he  understands  to  have  been 
the  decided  meaning  of  the  legislature,  shall 
be  punished  with  forfeiture  of  his  office.  (5) 

Committee's  Draught,  —  Art.  VI.  The  ju- 
dicial power  being  subordinate  to  the  legis- 
lative, the  courte  of  justice  shall  not  usurp 
any  of  the  functions  of  the  legislative  body, 
nor  hinder  nor  retard  the  execution  of  its 
decrees  sanctioned  by  the  king,  on  pain  of  for- 
feiture, (c) 

Observations (5)  («)  In  these  nine  arti- 
cles from  the  6th  to  15th  inclusive,  I  have 
endeavoured  to  embrace  the  subject-matter 
which  the  committee  seem  to  have  had  before 
their  eyes,  while  occupied  in  framing  the  1st, 
6th,  7th,  and  8th  articles  of  their  draught :  but 
to  a  somewhat  greater  extent,  and  with  some 
difference  as  to  the  means  made  use  of. 

Three  objects  seemed  to  require  attention 
on  this  occasion :  1.  The  setting  up  a  bar  to 
usurpation  of  legislative  authority  on  the  part 
of  the  courts  of  justice:  2.  The  providing  a 
remedy  against  inconveniences  which  might 
arise  in  cases  unforeseen  by  the  law  from  the 
too  rigid  and  liberal  execution  of  it :  and  3. 


The  settling  a  plan  of  correspoiideiioe»  lijr 
means  of  which  the  legislature  nugfat  put  it- 
self in  possession  of  sudi  means  of  judgia^f 
of  the  conformity  of  the  laws  to  their  desgn, 
as  the  opportunities  afforded  to  the  judges 
by  local  situation  and  particular  experieece, 
must  render  them  peculiarly  weU  qualified  to 
supply. 

In  the  provision  to  be  made  lor  the  first  ol 
these  objects,  some  attention  seemed  neeea- 
sary,  in  order  to  avoid  throwing  down,  by  a 
side  wind,  the  whole  fiJnic  of  what  ia  eooBe- 
times  called  the  unwritten  law : — the  eoUeo-. 
tion  of  rules  of  law  deduced  upon  occaakn 
from  the  observation  of  the  course  taken  by 
the  courts  of  justice  in  their  dedsiona.  This 
bastard  sort  of  law  cannot,  it  is  true,  too 
soon  be  made  to  give  place  to  the  legitioiate ; 
but  there  must  be  some  law  in  the  countiy 
in  the  meantime.  A  judge,  in  as  &r  as  h» 
dedsion  in  one  case  serves  as  a  rule  in  a  sub- 
sequent one,  is  in  effect  a  legislator:  and  a 
huge  proportion  of  what  goes  by  the  name, 
and  has  the  effect  of  law,  has,  in  France  aa 
well  as  England,  no  other  origin  than  this. 
In  refusing  to  these  new  judges  aU  share  in 
legislation,  it  nmy  be  necessary  not  to  extend 
the  stigma  of  reprobation  to  the  unwrittem  or 
judiciary  law,  the  result  of  those  acts  of  ia« 
direct  legislation,  which  have  been  exeraaed 
by  their  predecessors. 

In  virtue  of  decrees  already  passed  by  the 
assembly,  articles  of  law,  deamed  other  tliaa 
constitutional  ones,  are  presented  to  the  king 
for  his  consent,  and  sanctioned  by  him.  Arw 
tides  of  law  deemed  constituticmal,  are  de- 
clared not  to  require  the  king's  sanction.  In 
this  very  draught  of  the  committee,  are  con^ 
tained  many  which  I  suppose  will  be  deemed  to 
come  under  the  latter  denomination.  Ajwdge 
disregards  an  article  of  constitutionsl  law,  not 
sanctioned  by  the  king — is  it  the  design  of 
this  article  to  leave  him  at  liberty  so  to  do? 
certainly  not :  then  why  confine  the  obUgation 
to  the  decrees  "  sanctioned  by  the  Mngt'* 

By  the  word  retard,  employed  as  here,  with- 
out any  modification  annexed  to  it,  I  doubt 
the  committee  will  be  found  to  have  gone  be- 
side the  mark  in  some  degree,  to  bive  p«t 
the  courts  of  justice  into  an  emhanassing 
situation,  and  to  have  eounteracted  their  own 
views.  The  retardation  they  meant  to  con- 
demn was,  I  suppose,  that  whidi  would  be 
the  consequence  <^  an  address  to  the  people, 
or,  what  might  come  nearly  to  the  same 
thing,  an  address  to  the  legidature,  drcu- 
lated  among  the  people,  pointing  out  a  law 
newly  issued,  as  unfit,  on  some  accoaat  or 
other,  for  execution.  But,  to  take  time  to 
consider  of  the  true  meaning  of  a  law,  when 
the  execution  of  it  is  called  for  by  an  action 
grounded  upon  it,  is  also  to  retard  the  execo- 
tion  of  it.  This  is  what  can  hardly,  I  think, 
hare  been  meant  to  be  included  under  the 
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cenrare;  and  yet  for  this,  aoeording  to  the 
letttf  of  the  proTuion,  a  judge  would  stend 
liable  tofbrfinture. 

Ntm  jDrm^Ar.  — Art  VIL  BtU  ruU$  of 
lav,  derivablt  fiom  decree*  o/judpee  and  oca- 
tome  of  eomrte  in  timee  poet,  shall  utiU  be  in 
Jaree^  eo  kma  a*  tkeif  remain  uneupereeded  by 
mets  pf  the  Ugidature. 

CommUUe*t  Dramghi.  — .  Art  VIL  The 
eourta  c^  juatiee  ahall  be  bound  to  tranacribe 
purely  and  aimply  upon  their  regiatera,  the 
laws  which  shall  be  sent  to  them,  within  three 
days  after  they  have  reoeired  them,  and  to 
publidi  them  within  ei^t  days,  on  pain  of 
fiir^ture.  09 

Obeernatume, — ff)  The  declared  obfect  of 
this  proTision  is  to  prevent  the  new  courts  of 
justice  from  exercising,  as  some  of  the  old 
ones  did,  a  negatire  upon  the  acts  of  the  le- 
gishtture;  the  tendency  of  it,  as  &r  as  it  tends 
to  anythijig,  b  to  enable  them  to  assume  this 
negatiTe.  Retpiire  that  such  or  such  a  man 
shiJl  do  so  and  so,  before  an  instrument  of 
any  kind  ahall  begin  to  have  validity,  you 
give  that  man,  how  inconsiderable  soever  in 
other  respects,  a  virtual  negative  upon  the 
power  exerdsed  by  that  instrument  Upon 
the  requintion  made  in  the  present  instance, 
the  constructioo  that  will  naturally  be  put  is, 
that  till  the  act  required  be  performed,  the 
validity  of  a  lawis  not  to  commence ;  for  sndi, 
it  seems,  has  been  the  ease  hitherto  in  Prance. 

A  deoee  will,  upon  this  plan,  in  everv  one 
of  several  thousand  judicial  territories,  begin 
to  be  in  force  at  so  many  different  periods, 
according  to  the  length  of  the  instrument, 
and  the  probity  or  improbity,  the  diligence  or 
negligence,  the  good  or  bad  health,  of  various 
sets  of  persons: — of  the  judge,  dfthe  regis- 
ter of  the  court,  and  of  the  copying  dark  by 
whom,  under  the  immediate  inspection  of  the 
register,  the  business  is  to  be  done. 

Take  a  written  copy  of  a  printed  paper? 
Why?  Of  what  use  can  it  be  when  done? 
And  this  in  every  one  of  so  many  thousand 
courts  1  To  what  purpose  this  enormity  of 
expense?  Wherein  has  the  art  of  printing 
offBBded,  that  justice  is  to  disdain  to  avail 
bsrsatfof  Its  assbtance? 

At  what  period,  too,  is  the  obligation  to 
^Bbadienee  to  commence?  At  that  of  the  pub- 
lication, I  suppose.  From  what  period,  then, 
is  the  wetk  to  be  redumed,  at  the  end  of 
wUch  tiie  publication  is  to  take  place  ?_  that 
uf  the  receipt  of  the  original,  or  that  of  the 
campletionof  thecopy?  From  the  latter  it 
ahould  be,  if  the  co(^g  were  of  any  use. 
What  if  a  single  decree  amount  to  a  large 
volume,  as  mav  be  the  case  with  the  pro- 
mised penal  code,  and  the  promised  code  of 
procedure?  Will  the  judges,  with  all  their 
power,  find  a  man  who  shall  copy  it  into  the 
■tgiiter-book  in  eight  days? 


Oh,  but  in  Prance  a  law  is  no  law  until  it 
is  registered:  nor  anywhere  but  where  it  is 
registered:  and  to  register  a  law  is  to  copy  it 
into  a  register-book.  And  so,  because  laws 
made  by  a  despot  were  to  be  put  out  to  copy, 
that  parliaments  might  have  time  to  see  whe- 
ther there  was  nothing  to  find  firalt  with, 
no  loop-hole  at  which  they  might  steal  in  their 
negative  in  legislation,  laws  are  still  to  be 
put  out  to  copy,  now  that  there  are  no  des- 
pots, and  no  parliaments. 

lliere  was  a  time  when  this  copying  busi> 
ness  was  of  real  use.  —Why?  Because  there 
was  a  time  when  printing  was  unknown.  It 
is  the  delight  of  lawyers  to  go  on  plodding 
in  paths  which  reason  has  never  visited,  or 
having  visited,  has  deserted.  But  is  it  for 
the  legislature  to  catch  this  propensity,  and 
convert  it  into  obligation  ? 

Oh,  but  printed  co|ues  of  laws  may  be 
forged  —  they  have  been  forged.  Standard 
instruments,  therefore,  are  necessary  to  de- 
tect the  forgery.  True :  but  what  written 
copy  can  be  so  good  a  standard  as  the  printed 
original  ?  The  true  standard  at  each  court  of 
justice  is  the  printed  paper  whidi  the  judge 
of  the  court  recdves  firom  the  proper  officer 
at  Paris.  Let  each  sheet  of  that  copy,  or,  to 
guard  against  interpolated  leaves,  each  Uaf^ 
be  numbered  and  signed  bv  him,  eote  et  pa^ 
ragraphe,  in  testimony  of  its  authentidty. 
Thia  will  be  the  work  of  a  few  minutes :  and 
by  thia  work  of  a  few  minutes,  the  purposes 
will  be  better  answered  than  by  the  proposed 
work  of  as  many  days. 

One  would  think,  from  tiiis  artide,  that  a 
sort  of  tadt  persuasion  had  got  possession  of 
men's  minds,  that  laws,  after  they  had  passed 
the  hands  of  the  legislator,  could  not  begin 
to  take  effect  till  after  somewhat  or  other  had 
been  done  for  that  purpose  by  other  people. 
The  king,  that  he  may  have  something  to  da 
in  the  business,  is,  bcmdes  his  previous  con^ 
sent  or  acceptance  to  the  law  while  in  ma- 
nuscript, to  take  charge  of  the  printed  copies 
for  the  purpose  of  dispersing  them :  as  if  a 
derk  to  the  assembly  could  not  as  well  put 
a  paeket  into  the  post,  aa  a  derk  in  an  office 
under  the  king.  The  courts  of  justice,  that 
they  may  have  something  to  do  in  the  busi- 
ness, are  to  set  clerks  to  work  upon  the  use- 
less operation  of  copying  a  printed  paper. 

The  separation  of  the  instrument  contain- 
ing the  kmg's  sanction,  fitHU  that  containing 
the  decree  of  assembly  to  which  it  applies, 
is  attasded  with  two  bad  effects: — it  gives 
ministers  an  indirect  and  insidious  negative, 
in  addition  to  the  one  avowedly  belonging  to 
the  king:  and  it  loads  the  text  of  the  lav 
with  tl^  rubbish  of  letters-patent. 

Were  the  decree  to  run  in  the  joint  names 
of  the  king  and  the  aasembly,  as  in  the  Bri- 
tish statutes,  and  were  the  king's  sanction 
given  by  hia  seal  and  signature  applied  to  the 
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original  instrument  of  the  decree,  that  in- 
strument never  quitting  the  custody  of  the 
assembly,  and  the  business  of  circulation  com- 
mitted to  the  assembly's  printer,  or  some 
other  person  under  their  immediate  autho- 
rity, a  deal  of  chicane,  and  negligence,  and 
anxiety,  and  time,  and  money,  and  paper, 
might  be  saved. 

It  is  highly  necessary  that  at  all  times,  and 
in  particular,  immediately  after  the  passing 
of  a  new  law,  means  should  be  used  for  im- 
pressing the  contents  upon  the  minds  of  those 
^ose  conduct  is  to  be  governed  by  it :  and 
the  anxiety  testified  by  the  committee  on  this 
head  is  highly  laudable.  But  what  measure 
80  simple  or  so  effectual,  as  to  send  by  the 
post  a  copy  to  the  ecclesiastical  minister  of 
every  parish,  under  a  general  order  to  read  it 
to  the  congregation  the  next  church-day,  or 
the  two  next  church-days,  au  prone,  inune- 
diately  after  divine  service  ? 

In  England,  the  business  of  promulgation 
is  a  very  simple  affiur.  In  the  body  of  every 
act  of  parliament,  a  day  is  specified  in  which 
it  shall  be  considered  as  being  in  force.  No- 
thing is  done  to  circulate  it  by  king,  or  judges, 
or  any  body  else :  but  a  copy  is  given  to  the 
king's  printing-office,  where  it  is  printed  in 
an  obsolete  obscure  type,  and  inconvenient 
folio  form,  and  sold,  as  may  be  expected  un- 
der a  monop<^y,  at  a  dear  price ;  and  there 
it  lies  for  the  use  of  any  one  that  has  money 
to  spare  to  buy  itj  and  thinks  it  worth  hb 
while  to  do  so.  Every  man  is  then  supposed 
to  know,  and  to  understand  the  law :  juries 
excepted,  who,  when  they  have  taken  up<m 
them  to  pronounce  a  man  pmltjf  of  having 
violated  the  law,  are  held  not  to  have  de- 
cided upon  the  law,  it  being  impossiUe  they 
should  understand  it. 

New  Draught Art.  VIIL  No  judge  has 

any  power  to  make  general  regulations ;  not 
even  relative  to  the  mode  of  procedure  in  his 
own  court,  (6) 

Art.  IX. — But  ehould  any  case  ariee  6e- 
fore  a  judge^  in  respect  of  which  it  appeare 
to  him  that  the  legislature,  had  the  same  been 
in  their  eontempkuion,  would  have  made  a  pro^ 
vision  dijffhrent  from  that  which  the  letter  of 
the  law  imports,  he  is  hereby  authorised^  and 
even  required,  so  to  deal  therein  as  it  op* 
pears  to  him  that  the  legislature  would  have 
willed  him  to  do,  had  such  case  been  in  their 
contemplation :  taking  such  measures  withal, 
whether  by  exacting  secmrity,  or  sequestration 
of  goods  or  persons,  or  otherwise,  as  shall  be 
necessary  to  prevent  the  happening  of  any  tr- 
remediable  misehptf  in  either  event,  whether 
the  legislature  abide  by  the  law,  or  alter  it,* 

Art.  X 7%e  su^>ensive  power  hereby 

given  extends  even  to  such  lawsandother  acts 
^f  authority  as  shall  have  issued  from  the 
Mtional  4ssembfy,  or  from  any  subordinate 


authority,  at  any  period  posterior  to  thai  of 
the  convocation  of  the  present  NaHmml  A§» 
sembfy:  audit  may  be  exerdsedwith  sHU  lem 
reserve  with  regard  to  such  frnrner  laws  and 
rules  of  law,  as,  though  not  express^  nhnliwktd, 
may  appear  unconformable  to  the  prindpkk 
manifested  by  the  National  Assembly,  and 
especialfy  to  those  contained  in  the  dedmrmiian 
of  rights. 

Art.  XL^Provided  always  that  the  judge, 
as  soon  as  possible  after  the  case  caliimg  far 
the  exercise  ofsu<A  suspensive  power  kaapro' 
sented  itself  to  his  notice,  shaU  mahe  report 
thereof  to  the  National  Assemb^, 

Art  XIL  —  Copies  of  such  report  sAdT 
also  be  sent  to  the  several  courts  qfjustiee  to 
which  his  court  is  subordinate :  so  that  the 
dispatching  of  the  orioinal  report  be  not  do* 
layed  on  account  of  the  dispatching  <^  smdk 
copies,  (7.) 

Art.  XIIL — In  such  report  skaU  be  eon* 
tained — 

1.  A  statement  of  the  matter  of  fad  which 
has  htqtpened  to  call  for  the  execution  qf  the 
law, 

2.  A  quotation,  with  proper  rrferenees,  of 
the  passage  of  law  in  question. 

3.  A  statement  of  the  mischief  which  in  his 
conception  would  ensue,  were  the  letter  of  the 
law  to  be  observed. 

4.  A  statement  of  the  course  provisionaBy 
tahen  by  him  for  avoidance  of  such  msdb^ 
in  pursuance  qf  the  power  given  to  him  by 
Art,  IX. 

5.  To  such  report  he  is  at  liberty,  and  is 
hereby  invited,  to  sulnoin  a  note  4^  mch  elks* 
ration  in  the  text  of  the  law,  as  appears  to  him 
most  proper  for  auarding  against  the  auschi^ 
in  question  for  the  future  ;  whether  smeh  akt' 
ration  consist  in  defalcation,  addition,  or  w^ 
stitution :  pointing  out  the  very  words  in  u^kieh 
the  passage  in  question,  efier  the  aiteratim 
suggested,  ought  to  stand.  (8) 

Art.  XIV.  —  The  true  and  only  proper  oh* 
ject  of  inquiry,  in  the  exercise  of  this  tuspem 
sive  vower,  as  faros  it  regards  hws  posterior 
to  the  convocation  of  the  present  National 
Assembly,  is,  not  what  ought  to  have  6cm  the 
intention  qfthe  legislature  in  the  ease  in  ques* 
tion,  but  on^  what  would  have  been  jo»  ho4 
the  same  been  present  to  their  view., 

Art  XT. — All  judges  and  other  uumsten 
qfjustiee  are  also  hereby  invited  to  wtake  re* 
port,  at  any  time,  of  any  inconvenience  which 
appears  to  them  Uhehf  to  ensue  from  the  Hterml 
execution  of  any  article  qf  law,  even  althouyh 
no  case  calling  for  such  execution  shaB  hose 
yet  arisen :  as  also  to  propose  questions  rek* 
tive  to  the  import  of  any  passage  in  the  law, 
which  may  hm  appeared  to  them  ambiguous 


Committee's  Draught.^Ari.  VIIL  The 
courts  of  justice  have  no  power  to  make 
regulations ;  they  shall  address  their  repre* 
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•entations  to  the  legiiktiTe  body  as  often  at 
they  shall  deem  it  necessary  either  to  inters 
fret  the  dtmbtjki  sign^icatiom  of  a  law,  or  to 
enact  a  new  one.  (^) 

Observations —  (6)  (a)  The  committee,  I 
observe,  in  the  general  interdiction  panied 
upon  regulations  made  by  judges,  makes  no 
exception  in  fiiyour  of  regulations  relative  to 
tiie  mode  of  procedure,  made  by  those  magis- 
trates, eadi  in  his  own  court ;  and  it  seems 
to  bave  done  very  right.  Were  this  permitted, 
the  modes  of  practice  in  the  different  courts 
Would  gradually  diverge ;  diversities  would 
gain  ground  in  eadi,  and  complication  in  the 
whole.  Judges,  too,  from  caprice,  or  regard 
to  their  own  ease,  might  dog  the  system  of 
procedure  with  unnecessary  and  unbending 
restrictions  and  obligations. 

In  England,  courts  of  justice,  at  least  the 
more  considerable  ones,  have  always  holden 
this  power  within  their  competence ;  though 
of  late  they  have  exercised  it  but  sparingly. 
The  public,  as  things  are  circumstanced  in 
Enghmd,  four  or  five  great  courts  exercising 
joint  and  immediate  jurisdiction  over  the 
whole  country,  owes  Uiem  little  thanks  for 
this  reserve.  The  practice,  as  to  the  main 
part  of  it,  has  been  settled  somehow  or  other 
between  the  subordinate  oflScers  and  the  at- 
tomies;  nobody  knows  when,  nor  by  whom, 
nor  how,  nor  for  what  reason.  It  is  accord- 
iagly,  in  the  language  of  lawyers,  like  every- 
thhig  else  that  has  been  done  by  lawyers, 
^*  the  perfection  of  reason  ;*'  that  is,  different 
m  all  the  different  courts,  repugnant  in  every 
one  of  them  to  the  ends  of  justice,  but  ex- 
tremely convenient,  and  not  a  little  beneficial 
to  all  parties  concerned,  except  the  suitors. 
The  phraseology  of  the  committee's  article, 
where  it  speaks  of  the  power  of  interpreta- 
tion, seems  not  to  be  altogether  so  dear  as 
one  would  wish  to  find  it. 

InUrpreting  the  law,  is  what,  in  a  certain 
sense,  «  judge,  as  well  as  everybody  else, 
must  always  do,  as  often  as  the  authority  of 
it  is  appealed  to,  and  a  man  is  caUed  upon 
to  act  accordingly :  Interpreting  the  doubtfid 
eign^leation  of  the  law  is  what  he  cannot  do 
hot  where  the  signification  of  it  is  doubtfuL 
So  hmg  as  the  signification  of  a  law  appears 
doubtful  to  a  man,  he  can  neither  interpret 
it  himself,  nor  avoid  thinking  it  necessarv 
that  somebody  else  should,  la  this  case,  if 
it  wears  the  same  appearance  in  the  eyes 
of  the  legislature  for  the  time  being,  the  best 
thing  they  can  do  is,  not  to  give  a  separate 
interpretation  of  the  law,  but  to  revoke  it, 
sad  promulgate  a  new  one,  which  shall  stand 
dear  of  the  difficulty.  A»  the  law  cannot 
compress  what  it  has  to  say  into  too  small  a 
oompsss,  substitution  and  even  defolcation, 
wlimoever  it  will  equally  well  express  the 
taesnfaig,  is  much  better  than  addition. 
•  Interpretation,  when  spoken  of  in  regard  to 


any  spedes  of  composition  but  a  law,  means 
attributing  to  it  the  sense  of  which  a  man 
really  concdves  it  to  be  expressive.  Inter* 
pretation  in  France,  it  seems,  as  well  as  in 
other  countries  where  the  law  language  on 
this  head  is  taken  from  the  old  Roman  law, 
means  passing  another  law  relative  to  the 
same  subject-matter,  with  or  without  the 
deceit  of  pretending  to  attribute  to  the  for- 
mer a  sense  which  a  man  is  consdous  does  not 
belong  to  it.  In  the  former  sense,  that  is,  in 
the  original  and  natural  sense,  every  sutject 
not  only  has  a  right  to  interpret  the  law,  but 
is  forced  to  do  so,  in  as  far  as  he  is  bound  to 
square  his  conduct  by  it :  in  the  technical 
sense,  if  the  right  of  interpreting  the  law  be- 
longs to  any  man,  that  man  is  a  legislator , 
and  a  legislator  of  equal  authority  with  him 
who  made  it. 

'  An  example,  quoted  by  Puffendorf  and 
other  writers,  of  a  law  actually  established 
in  some  Italian  state,  will  serve  to  make  this 
distinction  dear,  and  at  the  same  time  to 
manifest  the  necessity  of  such  a  suspensive 
power  as  is  proposed : — 

Whosoever  draws  blood  in  the  streets  shall  b^ 
put  to  death. 

I  put  three  cases  upon  this  law: — 

1.  A  surgeon,  seeing  a  man  drop  down  in 
a  street  in  a  fit  of  apoplexy,  lets  him  blood 
and  saves  his  life.  Ought  he  for  this  to  lose 
his  own?  Yet  suoh  must  be  the  inevitable 
consequence  of  a  strict  execution  of  the  letter 
of  the  law. 

2.  A  man,  waylaying  his  adversary,  sets 
upon  him  in  a  street,  and  strangles  him  with^ 
out  shedding  a  drop  of  blood. 

3.  A  man,  waylaying  his  adversary,  and 
meeting  with  him  in  the  street,  draws  bloo4 
from  him,  by  giving  him  a  stab,  which  how- 
ever does  not  prove  a  mortal  one. 

Thejudgepossessesasuspensive  power  given 
him  in  the  words  proposed  in  my  draught  i 
What  courses  oug^t  he  respectively  to  take 
in  the  above  three  cases  ? 

1.  In  the  case  of  the  surgeon,  he  ought  to 
collect  all  the  eridence,  staying  judgment 
till  after  the  decision  given  by  the  legislature 
in  answer  to  the  report ;  and,  in  the  mean- 
time, taking  such  security  as  appears  to  him 
sufBdent  for  the  defendant's  forthcoming,  in 
order  to  abide  the  event  of  such  decision. 

2.  In  the  case  of  the  strangler,  he  ougfa^ 
to  proceed  in  the  same  manner :  but  in  this 
case,  the  security  required  would  naturally  be 
stronger  than  in  the  other. 

3.  In  the  case  of  the  stabber,  he  ought  to 
proceed  to  sentence  and  execution.  He  might 
indeed  think  it  improper  that  a  bare  attempt 
to  kill,  or  perhaps  merdy  to  wound,  with  a 
special  care  not  to  kill,  should  recdve  ais 
heavy  a  punishment  as  actual  murder.    Bift 
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this  case  is  one  wbidi  the  legislature,  it  is 
plain,  must  have  had  in  contemplation,  and 
they  have  decided  otherwise.  The  two  other 
cases  it  seems  equally  plain  they  had  not  in 
contemplation.  In  these  cases,  then,  to  ex- 
ercise the  suspensive  power,  would  be  only 
to  seek  out,  and  minister  to  the  intention  ii 
the  legislature:  in  the  third  case,  it  would 
be  to  censure  and  controul  it. 

Put  now  the  same  three  cases,  and  let  the 
article  as  it  stands  in  the  committee's  draught 
bj  the  law.  What  is  the  consequence  ?  Let 
^u^ce  go  on  in  its  ordnary  tram,  the  bene- 
volent surgeon  must  be  put  to  death,  and 
the  murderous  assassin  acquitted,  before  any 
answer  arrives  from  the  legislature.  A  con- 
scientious and  courageous  judge  might  per- 
haps take  upon  him  to  exercise  a  suspensive 
power  in  two  such  cases,  though  not  given 
him  by  the  law.  Perhaps  so :  but  all  judges 
may  not  be  conscientious :  nor  are  aU  con- 
scientious judges  courageous :  and  whatever 
good  quality  this  or  that  judge  may  chance 
to  possess,  affords  no  apology  fi>r  the  defec- 
tiveness fk  a  kw.  Whatever  power  the  law 
means  to  permit,  it  ought  openly  to  allow. 
Connivance  pre-supposes  and  establishes  ar- 
bitrary power. 

No  body  of  laws  ever  yet  made  its  appear- 
lance  anywhere,  whidi  does  not  afford  ample 
field  for  such  a  suspensive  power.  At  Uie 
commencement  of  a  new  order  of  things,  such 
as  that  which  is  establishing  in  FraiKse,  the 
calls  for  sudi  a  power  mlist  be  particularly 
abundant.  The  new  laws,  being  made  piece- 
meal, must  leave  a  multitude  of  cases  un- 
foreseen and  unprovided  for :  and  till  the  new 
Sstem  is  completed,  the  ambiguous  state  <^ 
e  old  body,  half  Uving,  half  dead,  must 
increase  the  multitude  of  doubts  and  diflS- 
culties. 

A  suspensive  power  thus  given  may  pos- 
sibly be  productive  of  some  abuse.  It  is  j  ust 
possible.  But  without  it,  abuse  is  certain  and 
imiversaL  Distress  to  individuals,  and  that 
to  an  amount  not  to  be  conceived :  open  dis- 
obedience on  the  part  of  the  judges  to  the 
legislature;  and  that  in  the  in&ncy  of  its 
power :  sudi  is  the  only  alternative.  Shall  dis- 
obedience be  foreseen  and  wilfully  allowed  ? 
Thus  to  allow  it,  is  to  invite  it. 

Reports  of  this  sort  pouring  in  upon  the 
legislature  from  all  the  courts  will  take  up  a 
food  deal  of  its  time.  Probably:  but  the 
inconvenience  cannot  be  avoided  but  at  the 
expense  of  a  worse :  nor  is  the  door  which 
the  committee's  article  opens  to  it  a  hair's 
breadth  less  wide.  Both  laws  expose  the 
feelings  of  the  legislature  to  be  wounded  by 
tales  of  distress.  The  difference  is  this :  the 
one  remedies  the  misdiief,  and  then  teUs  of 
it ;  the  other  tells  of  it  without  remedying  it. 

Oh  but,  says  the  committee,  the  represen- 
tations you  speak  of  are  not  those  wludi  we 


[Chap,  t 

to  allow.  When  we  speak  of  judges 
we  think  of  our  old  parliaments.  Wheo  wn 
it  the  parliament  used  to  make  their  refire- 
sentations,  if  they  chose  to  make  any?  Wlies? 
why,  before  they  registered  it,  to  be  tare. 
When  they  had  re^stered  it,  they  bsdMoetf 
it;  it  was  then  their  law:  do  you  think  they 
would  have  found  foult  with  their  own  kw? 
No,  no :  our  representations  have  nothing  to 
do  with  yours.  Have  not  they,  say  1?  So 
much  the  worse.  Observe  the  task  yon  Inn 
given  to  your  judges.  What  the  le^diUv 
professes  to  understand,  they  are  to  tesck 
him:  what  he  wants  to  know,  but  csn  know 
from  nobody  but  them,  they  are  to  keep  to 
themselves.  They  are  to  spenk  of  everytUng 
they  foncy,  and  of  nothing  that  theyiee: 
they  are  to  report  from  imflgination,  sod  not 
from  evidence. 

(7)  A  plan  for  giving  to  the  oonfeytacs 
by  the  post,  the  exactness  requisite  for  tiiii 
and  all  other  brandies  of  judiciary  correipoo- 
dence,  is  contained  in  the  draught  of  a  eode 
of  procedure,  designed  to  form  a  sequel  ti 
the  present  publication. 

(8)  All  human  laws  will  have  defiecti: 
aU  new  ones  more  particularly :  defects  to 
be  remedied  must  be  pointed  oat  by  tome- 
body  :  and  who  so  proper  to  point  them  ost 
as  the  persons  engaged  by  duty  in  the  itody 
of  them,  and  by  practice  in  the  obserrstioB 
of  the  incidents  that  bring  them  into  notioe  ? 
No  legislator  can  as  such  possess  opportuni- 
ties of  this  nature  equal  to  those  which  mnst 
present  themselves  to  every  judge. 

In  England,  no  invitation  of  this  sort  nu 
ever  given  to  the  judges.  Those  msgittrstei, 
however,  have  always  had  the  ri^t  of  msking 
representations  of  this  sort,  since,  under  tlie 
name  of  petitions,  it  is  no  more  thsn  wiot 
all  subjects  in  general  have  oijoyed.  No 
nation  hitherto  whose  laws  have  such  Iir^ 
features  of  excellence  in  them  as  tboie  of 
England :  yet  none,  perhaps,  whose  iawi  sre 
more  abundant  in  particular  and  very  poM 
defects.  No  judge  can  well  sit  on  the  beoch 
for  a  day  together  without  being  witnesi  to 
numerous  exemplifications  of  them.  In  oae 
of  the  houses  of  legislature,  aU  the  judgei 
have  always  had  seats,  and  at  ail  times  some 
ofthem  have  had  votes.  Yet  who  ever  hesrd 
of  a  representation  of  this  sort  spontsneosuy 
given  by  a  judge  to  the  legisUture  ?  snd  bosr 
many  instances  do  the  aimals  of  psrlisoflit 
afford  of  bills  brought  in  by  law-krds  for  the 
amendment  of  the  law?  Igabillofthi»iort 
attempted  to  be  stole  in  by  an  unleaned 
hand?  learned  eyes  are  not  wanting  for  sp^ 
ing  out  the  defects-.not  of  the  Uw,  butot 
the  bill  which  seeks  to  remedy  U:  •"^/^ 
is  the  reward  which  public  spirit  gets  tot  w 
temerity. 

Of  the  very  few  judges  who  in  our  tune 
have  betrayed  any  symptoms  of  a  suspicwa 
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tint  ihe  law  could  be  in  any  respect  better 
tlmn  it  is,  or  of  a  wish  to  see  it  so,  the  most 
eminent  have  gone  to  work,  as  if  <^eir  object 
firere  to  render  reformation  odious.  Refor- 
mation of  the  law,  by  the  commissicmed  legis- 
lator, is  indeed,  what  Lord  Bacon  styles  it, 
an  heroic  work ;  by  the  judge  it  is  usurpation, 
despotism,  and  eonfusimi. 

Prorisions  to  the  effect  abore  mentioned 
would  be  insufficient  to  the  end,  without  some 
others,  of  which,  as  not  belonging  properly 
to  the  present  title,  I  shall  content  myself 
liere  inth  giving  a  general  intimation. 

Plt>vision8  for  the  elucidation  and  improve- 
ment of  the  laws  by  the  help  of  lights,  sug- 
gested by  persons  other  than  judges;  in  k 
word,  by  thie  citizens  at  large : — 

1.  G^eral  liberty  to  any  subject  to  make 
eomminiications  of  the  same  sort  which  the 
judges  are  invited  to  make. 

2.  Special  liberty  to  persons  wishing  to 
engage  in  a  contract  of  any  kind,  whether 
of  the  nature  of  a  pact  or  of  a  conveyance, 
of  the  validity  or  invalidity  of  which  no  de- 
claration sufficiently  explicit  is  given  by  the 
law,  to  propose  questions  to  ihe  l^:islature 
rdmtive  to  such  i^dity.  Questions  of  this 
kind  might  pass  through  the  hands  of  the 
•ereral  ranks  of  judges,  who,  if  they  thought 
proper,  might  adopt  them  by  their  signature, 
and  might  even  on  certain  conditions  be  au- 
thorised and  required  to  give  a  decision,  which 
should  be  Imidiog  at  tiie  end  of  a  certain  time, 
if  not  annulled  hy  the  legislature. 

In  England,  wills  and  conveyances  are  made, 
agreements  entered  into,  on  which  the  for- 
tune and  condition  in  life  of  &milies  are  built, 
and  afterwards,  at  ten,  or  twenty,  or  thirty 
years  end,  comes  an  ex  pott  facto  decision, 
which  overthrows  everything,  and  reduces 
them  to  beggary.  Courts  of  justice  can  take 
Bocognizance  of  a  question  that  does  not  come 
hefiwe  them  in  the  course  of  a  cause,  and  if 
an  amicable  cause  were  instituted  for  the  sake 
tof  getting  a  decision  on  a  question,  before  the 
erent  tlut  called  for  it  had  taken  place,  it 
would  be  a  crime  punishable  by  law.  Multi-  , 
tudes  are  thus  doomed  to  inevitable  ruin,  for 
the  crime  of  not  knowing  a  judge's  opinion, 
some  ten  or  twenty  years  before  the  question 
had  ever  entered  mto  his  head.  This  con- 
fusion and  injustice  is  of  the  very  essence  of 
what  in  England  is  called  common  law — ^that 
many-headed  monster,  which,  not  capable  of 
thinking  of  anything  till  after  it  has  happened, 
nor  then  rationally,  pretends  to  have  prede- 
termined everything.  Nebuchadnezzar  put 
men  to  death  for  not  finding  a  meanmg  for 
his  dreams:  but  the  dreams  were  at  least 
dreamt  first,  and  duly  notified.  English  judges 
put  men  to  death  very  coolly  for  not  having 
been  able  to  interpret  their  dreams,  and  that 
befine  they  were  so  much  as  dreamt. 
V  The  rescripts  produced  by  the  questions 


put  by  Roman  dtizeiis  to  Roman  emperors, 
gave  nothing  but  a  load  of  rubbish  to  the  law. 
Fabricated  in  the  dark,  by  some  unknown 
scribe  of  a  despotic  sovereign,  they  remain  in 
the  rude  state  in  which  they  were  emitted,- 
without  being  melted  down  into  the  text  of 
any  general  hiw.  How  should  they  luive 
been  ?  No  such  law  was  in  etistence.  Such 
will  not  be  the  fruit  of  questions  put  by  the 
fi«e  citizens  of  France  to  thdr  enlightened 
legislature. 

8.  A  committee  to  receive  conmiunications 
of  this  sort,  to  publish  such  as  they  think 
worth  publishing,  and  to  propose  to  the  as- 
sembly any  su<£  alterations  as  they  think 
proper  to  be  made  in  the  text  of  the  laws, 
in  consequence.  Right  given  to  the  author 
of  any  rejected  communication  to  have  it 
printed  and  sulijoined  in  fi>rm  of  an  appendix 
to  the  authoritative  collection,  upon  deposit- 
ing the  expense. 

Other  provisions  relativeto  the  eluddatiooy 
improvement,  and  preservation  of  the  text  of 
the  laws,  diverge  too  fitr  from  the  subject  to 
be  mentioned  here. 

New  Draught,-^ Art  XYL  The  subordi. 
nate  representative  assemblies,  in  the  exercise 
of  the  powers  of  administration,  and  subordi' 
nate  legislation,  lodged  in  their  hands  by  the 
supreme  legislature,  are  [not?]  accountable 
to  die  judiaal  power.  The  members  of  them 
cannot  therefore  be  punished,  or  cited  to  ap- 
pear before  it,  for  any  act  done  by  them  in 
their  quality  of  members.  Obedience  to  an 
act  of  amy  such  assemb^f  acting  within  the 
sphere  of  the  authoritg  committed  to  it  by  the 
sovereign  legislature,  is  to  be  enforced  hy^  the 
courts  of  justice  in  like  manner  as  to  an  act  of 
the  National  Assembfy  itself.  But  for  that 
purpose,  it  is  necessary  that  the  courts  of  jus* 
tice  should  take  cognizance,  upon  every  occo' 
sion,  of  the  question,  whether  in  such  instance 
the  subordinate  assembly  has  or  has  not  con^ 
fined  itself  within  its  proper  sphere,  and  decide 
accordingly  upon  the  validity  of  its  act,  (9) 

Committee* s  Draught,  —  Art.  IX.  As  the 
judicial  power  is  distinct,  and  ought  to  be 
kept  separate  from  the  power  of  administra- 
tion, the  courts  of  justice  have  no  power  to 
take  any  sort  of  part  in  matters  of  adminis- 
tration, nor  to  give  any  sort  of  disturbance  to 
die  operations  of  the  administrative  bodies, 
nor  summon  before  them  the  members  there- 
of, for  matters  done  in  the  exercise  of  their 
functions,  on  pain  of  forfeiture,  (h) 

Observations (9)  (h)  In  speaking  of  the 

subordinate  representative  bodies,  care,  I  ob- 
serve, seems  to  be  taken,  to  speak  of  their 
functions  as  confined  to  the  head  of  adminis^ 
tration,  without  any  share  in  legislation.  If 
administration  is  understood  to  include  sub- 
ordinate legislation,  the  term  may  pass :  if 
not,  the  language  here  held  relative  to  the 
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functions  of  these  bodies  is  contradicted  by 
the  functions  themselves.  See  Decret  cancer' 
nant  lea  MunicipaUth,  Under  certain  restric- 
tions they  are  to  possess  powers  of  taxation, 
and  the  municipal  governments  in  towns  are 
to  have  power  of  establishing  regulations  of 
police,  which  as  such  must  frequently  be 
binding  upon  all  the  citizens.  If  this  be  not 
legislation,  it  will  be  difficult  to  say  what  is. 
A&  that  can  be  said  to  distinguish  it  from 
the  sort  of  legislation  exercised  by  the  Na- 
tional Assembly  is,  that  the  one  is  subordi- 
nate, the  other  supreme:  and  this  surely  is 
sufficient.  The  acts  of  the  one,  if  valid,  and 
while  valid,  are  as  much  lcao$  as  those  of 
the  other :  the  only  difference  is,  that  the 
laws  of  those  subordinate  bodies  are  liable  to 
be  stopped  in  their  formation,  or  overthrown 
when  formed,  by  the  acts  of  the  National 
Assembly:  while  the  acts  of  the  National 
Assembly  can  be  retarded  only  by  the  king, 
and  can  be  overthrown  by  nobody  without 
the  concurrence  of  the  National  Assembly 
Itself  If  legislation,  merely  by  being  sub- 
ordinate, ceases  to  be  legislation,  judicature, 
bv  being  subordinate,  should  cease  to  be  ju- 
dicature. It  is  a  sad  error  thus  to  confound 
Ugitlation,  with  tupremacy — the  nature  of  the 
function  with  the  dependence  or  independ- 
ence of  him  who  exercises  it.  Names  are 
certainly  of  little  importance,  so  long  as  men 
are  agreed  about  the  things  signified  by  them : 
but  the  danger  is  here,  lest,  when  these  re- 
presentative bodies  exercise,  as  they  must  do 
on  pain  of  inutility,  some  act  of  legislation, 
somebody  should  start  up  and  sav — **  No,  this 
Ss  what  you  have  no  right  to  do ;  for  this  is 
legislation:  whereas  nothing b  yours  but  ad- 
ministration.'' 

I  have  some  doubt  about  the  propriety  of 
thb  word  disturb,  [troubler,]  and  whether 
the  memory  of  past  grievances  may  not  here 
bave  carried  the  committee  rather  beyond  the 
mark.  A  provincial  assembly  may  say  to  the 
court  of  judicature  sitting  in  the  same  town. 
If  you  adjudge  our  acts  void,  you  disturb  us 
Sn  our  operations :  yet  this  is  what  the  court 
cannot  well  avoid,  if  it  judges  the  act  not 
conformable  to  the  powers  given  by  the  so- 
Tereign  legislature ;  and  it  is  difficult  to  say 
what  the  harm  of  this  would  be,  or,  if  there 
were  any,  what  could  be  the  remedy. 

In  England,  the  meanest  court  that  sits 
would  take  upon  itself  to  judge  whether  any 
law  (5y-/ato  the  word  here  is)  of  a  corpora- 
tion that  came  before  it,  was  valid  or  no : 
and  the  Court  of  Kng's  Bench,  a  court  of 
mere  judicature,  issues  orders  (mandamus's) 
after  hearing  of  parties,  to  the  local  legisla- 
tors to  exercise  their  functions,  and  even 
punishes  the  members  in  case  of  their  going 
beyond  them :  and  no  inconvenience  ever  hap- 
pens from  this  power.  The  Court  of  King's 
Bendi,  it  is  true,  is  not  a  French  pariiament, ; 


but  nather  wiH  these  new-created  ooorta  o£ 
justice  be  so.  Befuse  them  legislataoo  in  aa 
positive  terms  as  you  please :  but  if  yoa  re- 
fuse them  judicature  in  any  case,  joa  must 
lodge  it  somewhere  else:  and  where  can  it  be 
lodged  with  less  danger  and  inconvenience? 
W^tever  judicial  power  you  take  away  from 
the  ordinary  courts,  you  must  institute  an  ex- 
traordinary court,  a  tribunal  of  exception,  ia 
give  it  to :  and  every  separate  coort  set  up  to 
exercise  a  fragment  of  power,  that  can  as  wd 
be  exercised  without  it,  introduces  unneces- 
sary complication,  and  becomes  a  giicvaooe. 

Ndw  Draught Art  XYIL  Tbe  jn4ges,. 

dected  as  in  manner  hereafter  ordained,  AsH 
enjoy  their  offices  for  life,  unless  divesud  tkere^ 
of  in  manner  hereinafter  specified.  (10) 

Committee's  Drau^hL-Art.  X.  The  judges, 
such  of  them  as,  havmg  been  lawfully  elected, 
shall  have  been  instituted  in  virtue  of  a  ooa>- 
mission  from  the  king,  shall  be  irremove- 
able;  nor  can  they  be  deprived  of  their  places 
but  in  case  of  forfeiture,  and  afitcr  judgmeit 
thereof  (t) 

Observations (10)  (0  My  reasons  fir 

proposing  amotion  m  certain  cases  withoat 
forfeiture  of  salary,  jx  of  re-eligibility,  being 
connected  with  various  provisions  of  detail, 
will  stand  more  commodionsly  under  Ht.  IIL 
0/ Judges. 

New  Draught.  —  Art.  XYIIL  Judicial 
proceedings,  from  the  first  step  to  the  last  t»- 
clusiue,  shall,  in  all  cases  but  the  secret  ones 
hereinafter  spec^d,  be  carried  on  with  the 
utmost  degree  o/publidtg  possible.  (11) 

Committee's  Draught.  —  Art.  XL  Judg- 
ments, in  what  cause  and  in  what  form  soever 
given,  either  upon  argument,  or  upon  the  re- 
port and  opinion  of  a  judge-reporter,  shall  be 
given  pubhdy :  the  examinations  taken  in  tibe 
course  of  the  procedure  shall  also  be  puUidy 
taken  in  crnaMo/ causes.  In  all  cases,  the  par- 
ties, or  their  defenders,  shall  have  a  right  to 
be  heard,  and  to  make  summary  obaervatioas 
upon  the  opinion  of  the  judge-reporter.  (Ik) 

Observations.  —  (1 1)  (A)  Publicity  b  the 
very  soul  of  justice.  It  is  the  keenest  spar 
to  exertion,  and  the  surest  of  all  guards  agamst 
improbity.  It  keeps  the  judge  himself,  while 
trying,  under  triaL  Under  the  auspices  cf 
publicity,  the  cause  in  the  court  of  law,  sal 
the  appeal  to  the  court  of  public  opinion,  are 
going  on  at  the  same  time.  So  many  by- 
standers as  an  unrighteous  judge,  or  rather 
a  jud^  who  would  otherwise  be  unrighteous 
bdiolds  attending  in  his  court,  ao  many  wii> 
nesses  he  sees  of  his  unrighteousness,  so  DBBy 
condemning  j  udges,  so  many  ready  executioa- 
ers,  and  so  many  industrious  prodaimen  cf 
his  sentence.  By  publicity,  the  court  of  bsr, 
to  which  his  judgment  is  appealed  fi^oai,  is 
secured  against  any  want  of  evidence  of  bis 
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Cfiult.  It  is  throiigli  publicity  alone  that  jiw- 
tioe  becomes  the  mother  of  security.  By  pub- 
licity, the  temple  of  justice  is  converted  into 
»  sdiool  of  the  first  order,  where  the  most 
important  brandies  of  morality  are  enforced, 
by  the  most  impressive  means: — into  a  the- 
atre, where  the  sports  of  the  imagination  give 
plaoe  to  the  more  interesting  ezhilntions  of 
real  life. 

Nor  is  publicity  less  auspicious  to  the  ve- 
tacity  of  the  witness,  than  to  the  ijrobity  of 
the  judge.  Environdl  as  he  sees  himsdf  by 
a  thousand  eyes,  contradiction,  should  he  ha- 
■ard  a  fidse  tale,  will  seem  ready  to  rise  up 
in  opposition  to  it  from  a  thousand  mouths. 
Many  a  known  hce,  and  every  unknown  coun- 
tenance, presents  to  him  a  possible  source  of 
detection,  from  whence  the  truth  he  is  strug- 
fl^ng  to  suppress  may  through  some  unsus- 
pected connexion  burst  forth  to  his  concision. 

Without  publicity,  all  other  checks  are  fruit- 
less :  in  comparison  of  publicity,  all  other 
riie^s  are  of  small  account.  It  is  to  pub- 
licity, more  than  to  everything  else  put  to- 
gether, that  the  English  system  of  procedure 
owes  its  being  the  least  bad  system  as  yet 
extant,  instead  of  being  the  worst.  It  is  for 
want  of  this  essential  principle,  more  than 
anything  else,  that  the  well-meant  labours  of 
Frederick  and  Catherine  in  the  field  of  jus- 
tice have  &]len  so  fiu*  short  of  the  mark  at 
wbidi  they  aimed.  Division  and  subordina- 
tion of  judicial  powers  are  no  otherwise  a 
guard  to  probity,  than  in  as  fiir  as  the  diance 
of  disagreement  and  altercation  presents  a 
fidnt  chance  of  occasional  publicity.  Appeals 
without  pubUdty  serve  only  to  lengthen  the 
dull  and  useless  course  of  despotism,  procras- 
tination, precipitation,  caprice,  and  negligence. 

If  puUicity  is  necessary  in  any  one  cause, 
ao  is  it  in  every  other.  For  what  is  that  cause 
in  whidi  judges  and  witnesses  are  not  liable 
to  prevaricate?  Give  a  judge  any  sort  of 
power,  penal  or  dvil,  which  he  is  to  be  al- 
lowed to  exercise  without  its  being  possible 
to  know  on  what  grounds,  he  may  exercise  it 
on  whatever  grounds  he  pleases,  or  without 
any  grounds  at  alL  It  was  upon  these  terms 
that  the  tribunal,  erected  by  I  forget  what 
Germsn  emperor,  under  the  name  of  the 
Vehffiic  Coimcil,  exerdsed  the  power  of  life 
and  death :  the  judges  of  that  council  became 
as  formidable  as  the  triumvirs  at  the  time  of 
their  proscriptions.  The  Inquisition  possess 
it  at  present,  upon  terms  not  very  dissimilar, 
in  Spain  and  Portugal  The  lowest  power, 
pensl  or  dvil«  you  can  give  a  judge,  is  that 
over  men's  frirtunes :  the  power  of  levying 
money  on  an  indiridual,  whether  on  the  score 
of  pamshmeat,  or  in  satisfitction  of  a  daim 
of  right  <m  the  part  of  another  individual. 
Give  a  judge  this  power  without  controul, 
tbough  it  extend  not  beyond  the  amount  of 
Aihilling,  yon  may  make  him  absolute  master 
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of  men's  properties,  and  by  that  means,  at  the 
long  run,  of  their  very  lives :  lower  the  sum, 
all  the  security  you  gain  u  the  putting  him 
to  the  trouble  of  so  numy  more  decrees  be- 
fore he  can  effect  his  purpose. 

But,  essential  as  it  is  that  nothing  should 
ever  pass  in  justice  which  it  should  be  in  the 
power  of  the  judge,  or  of  any  one,  ultimately 
to  conceal,  it  is  not  by  sny  means  so  that 
every  inddent  should  be  made  Imown  at  the 
very  instant  of  its  taking  place.  lif,  then,  in 
any  case,  things  should  be  so  drcumstanced, 
that  the  unrestrained  publication  of  one  truth 
might  give  fiMnlities  for  the  suppression  of 
another,  a  temporary  veil  might  be  thrown 
over  that  part  of  the  proceedings,  without 
an^  infraction  of  the  general  prindple.  On 
this  consideration  is  grounded  one  division  of 
the  dass  of  secret  cases  as  laid  down  in  Tit. 
XIII: — preliminary  examinations  in  criminal 
causes  and  others,  in  which  there  appears 
ground  for  suspecting  a  plan  of  concerted 
mlsehood. 

Necessary  again  as  it  is  that  nothing  should 
ever  pass  in  justice  whidi  it  should  not  be  in 
the  power  of  every  one  who  had  an  interest 
in  bringing  it  to  light,  to  bring  to  Ugkt  if  he 
thought  proper,  it  is  not  so  that  anything 
should  be  brought  to  lig^t,  the  disclosure  of 
which  would  be  prejudicial  to  some  and  bene- 
ficial to  nobody.  It  is  on  this  consideration 
that  I  ground  the  three  other  divisions  of  the 
class  of  secret  cases:  causes  to  be  kept  secret 
for  the  sake  of  the  peace  and  honour  of  fomi- 
lies;  causes  to  be  kept  secret  for  the  sake  of 
decency ;  and  inddental  inquiries  to  be  kept 
secret  out  of  tenderness  to  pecuniary  repu- 
tation. 

A  word  now  as  to  the  committee's  draught : 

And  is  it  then  only  in  criminal  matters  that 
the  proceedings  previous  to  judgment  are  to 
be  public  according  to  their  plan  ?  And  is  it 
only  the  ceremony  of  pronouncing  judgment 
that  is  to  be  public  in  such  cases  as  are  termed 
civil?  But  on  what  possible  ground  admit 
publidty  in  the  one  case,  and  reject  it  in  the 
other  ?  Do  the  terms  civil  and  criminal  indi- 
cate any  fixed  line  of  separation  between  the 
classes  they  are  meant  to  distinguish? — do 
they  indicate  so  mudi  as  the  comparative  im- 
portance of  the  cases  thus  classed  ?  May  not 
four  or  five  Uvres  be  the  stake  in  a  criminal 
cause,  while  four  or  five  millions,  or  liberty, 
is  at  stake  upon  a  dvil  one  ? 

As  to  the  apipendage  about  the  rig^t  of 
being  heard — (a  provision  very  distant  in  its 
import  firom  that  contained  in  the  nwin  arti* 
de) — I  know  not  very  well  what  to  make  of 
it.  Take  it  according  to  the  letter,  it  seems 
to  put  a  negative  upon  all  provisionary  orders 
obtained  ex  parte  in  the  course  of  a  cause, 
as  well  as  upon  provisionary  sentences  of 
condemnation  against  absconding  criminals. 
These  usages,  however,  have  nothing  repug<i^ 
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iMnt  in  them  to  the  general  riglit  of  not  being 
condemned  onheanU-a  right  lorely  of  impor- 
tance enough  to  demand  an  article  to  itself. 
In  the  concluding  part  of  the  sentence,  the 
privilege  of  the  suitor  seems  to  lose  more  by 
the  implication  than  it  gains  by  the  express 
terms. 

The  opimUm  of  the  judge^epcrter  is  here 
apoken  of  in  the  singular  number  as  one  dis- 
course, embracing,  as  it  should  seem,  the 
whole  body  of  the  evidence  that  has  been 
coUected  by  him.  If  the  observations  here 
allowed  to  be  made  by  the  parties  are  to  wait 
till  the  cause  has  got  this  length,  that  is,  till 
the  examination  is  closed  and  the  witnesses 
are  gone  home,  complaint  is  stifled,  I  cannot 
ima^e  why,  till  the  remedy  is  out  of  reach. 
A  witoess,  suppose,  is  rejected,  or  liberty 
refused  of  putting  a  question  to  him  which  is 
thought  necessary :  are  the  parties  or  their 
counsel  to  sit  by  and  see  this,  without  the 
liberty  of  being  heard  against  it? 

New  Draught.  —  Art.  XIX.  Every  sub- 
ject has  a  right  to  plead  his  own  cause,  in 
every  stage,  and  before  every  court,  as  well 
by  word  of  mouth  as  in  writing ;  amd  as  well 
iif  hm$elf,  as  bv  the  mouth  or  hand  of  any 
person  of  his  enoicef  not  being  spedatfy  <£e- 
harred  bg  law.  (12) 

Abt.  XX.  —  All  monopoly  of  the  right  of 
ulHng  advice  or  service  in  matters  of  law 
{saving  provisionaUy  the  profession  of  a  nO' 
tary)  is  abolished.  Any  advocate  may  practise 
in  the  capacity  of  an  attorney ;  any  attorney 
in  the  capacity  of  an  advocate;  and  any  man, 
not  specialbf  debarred,  in  the  capacity  of 
either.  (13) 

Committee's  Draught.-- Alt.  XIL  Every 
subject  shall  have  a  right  to  plead  his  own 
cause,  as  well  [viva  vocej  upon  a  hearing,  as 
in  writing.  (/) 

Observations (12)  (/)  The  right  of  plead- 
ing one's  ovm  cause  by  one's  own  mouth,  or 
one*s  ovm  hand,  the  committee  have  esta- 
blished :  the  right  of  pleading  one's  cause 
by  the  mouth  or  the  hand  of  a  friend  of 
one's  own  free  choice,  they  have  not  esta- 
blished. If  they  have  done  right  in  what 
they  have  granted,  as  I  contend  they  have, 
they  have  done  wrong  in  what  they  have  re- 
fused. Both  rights  stand  upon  the  same 
basis:  but  if  the  violation  of  either  of  them 
be  a  grievance,  it  is  that  of  the  latter  that  is 
the  more  cruel  grievance. 

The  right  of  pleading  one's  ovm  cause  in 
one's  ovrn  person,  and  without  the  obligation 
of  making  use  of  forced  assistance,  is  of  all 
rights  one  of  those  which  has  the  best  pre- 
tensions to  be  considered  as  a  natural  and 
indefeasible  one.  To  refuse  a  man  the  right 
of  speaking  in  his  own  behalf,  is  to  condemn 
him  unheard — to  condemn  unheard,  not  a 
fiigitiTe,  but  a  man  who  it  on  the  QKrt  de- 


manding to  be  heard.  To  render  a  i 
&te  dependent  upon  the  endeavours  of  la 
assistant,  whom  if  left  at  liberty  he  would 
not  choose,  is  still  to  condemn  hunmAeird; 
it  is  adding  modcery  to  injustice.  To  com- 
pel him  withal  to  pay  an  assistant  thus  knd 
upon  him,  is  adding  extortion  to  modurjrmd 
injustice.  The  worst  of  all  taxes,  as  I  Aow 
elsewhere,  and  the  most  cruel  of  all  opprei* 
sions,  is  the  tax  upon  law-proeeedings.  IV 
compulsion  here  in  question  carries  wiA  i( 
all  the  oppression  and  iniquity  of  a  tax  opos 
law-proceedings,  without  any  of  the  use.  U 
is,  to  a  tax  npon  law-proceedings,  wiiit  • 
forced  reduction  of  the  rate  of  interest  ii,  to 
a  tax  to  the  same  aoMmnt  on  money  lent  at 
interest.  It  is  a  tax  upon  law-prooeediiigf 
with  this  addition — that  the  produce,  nitesd 
of  being  carried  into  the  public  treatuiy,  to 
be  appUed  to  the  public  service,  is  to  be  left 
in  the  hands  of  the  collector,  to  be  applied 
to  his  OMm  use. 

The  right  of  accepting,  for  the  purpose  in 
question,  the  assistance  of  vfbaUvet  biead 
may  be  disposed  to  furnish  it,  stuids  open 
the  same  basis  as  the  right  of  pleading  eo 
one's  own  behalf.  Without  the  latter  r^ 
the  former  would  lay  all  those  who  are  moit 
helpless  at  the  mercy  of  all  those  wlio  tn 
most  able  to  manage  their  own  cause,  h 
would  condemn  unheard,  or  put  into  s  sitas- 
tion  as  bad  as  that  of  condemnation  witfaost 
hearing,  the  weak  in  intellect,  the  rawyootfa, 
the  badifiil  maiden,  and  the  timorous  woana; 
the  sick,  the  unavoidably  absent,  sad  the 
dying.  It  would  entail  a  peculiar  hardihip 
upon  those  who  have  pecuUar  daims  to  fi^ 
vour  and  indulgence. 

Even  to  men  possessed  of  the  ordinaryiMS' 
sure  of  assurance  and  intelligenoe,  it  iniglit 
be  difficult  to  say  which  of  the  two  ligbti 
ought  to  be  deemed  most  valuable,  ftf 
must  they  be,  who  in  the  whole  circle  of  their 
private  friends  may  not  upon  occasion  be  sUe 
to  find  some  one  or  other  better  aUe  tkaa 
even  themselves  to  do  justice  to  their  own 
cause.  Though  in  a  man's  own  cause,  tbe 
diances  are  greatly  in  fiivour  of  his  soperier 
fitness  in  this  respect,  in  comparison  with  say 
other  single  man  taken  at  random,  yet  tbe 
odds  of  the  field  against  one  may  surdy  ankfi 
up  the  difference. 

(13)  The  provisions  exhibited  mtUisiw 
tide  are  no  more  than  the  undeniaUe  coaie- 
quences  of,  if  they  are  not  already  oontaiaed 
in,  those  of  the  preceding  article.  If  ereiy 
man  may  be  his  own  advocate,  and  any  ana 
the  advocate  of  any  other,  there  is  an  end  of 
the  monopoly  possessed  by  advocates.  B^ 
if  any  man  may  appear  and  speak  in  bew 
of  any  man,  it  would  be  absurd  indeed  Uiff 
that  he  should  not  appear  without  spesking* 
An  attorney  is  one,  whom  for  a  certain  poi^ 
pose,  a  man  puts  in  his  phM^s  AallitbfnM 


Digitized  by 


Google 


Tit.  I.J        OF  COURTd  OP  JUSTICE,  AND  JUDGES  IN  GENERAL.  SlO 


thftt  a  man  shall  not  put  himself  in  his  own 
place?  As  to  the  rest,  the  free  choice  of  an 
attorney  stands  upon  at  least  as  ibvourahle 
groimd  as  that  of  an  advocate. 

One  yery  important,  and  very  henefidal 
consequence  of  the  abolition  of  the  whole 
monopoly,  will  be  the  throwing  down  the 
legal  partition  whidi  separates  the  two  main 
Iraanehes  of  it.  It  is  in  a  very  few,  out  of 
the  whole  number  of  causes,  that  it  can  be 
any  advantage  to  the  suitor  that  the  two 
fiinctions  should  be  exercised  by  different 
persons :  and  in  all  but  those  very  few,  the 
aeparation  of  them  is  equally  oppressive  to 
the  suitor,  and  repugnant  to  the  interests  of 
truth  and  justice. 

This  I  shall  take  occasion  to  demonstrate 
at  large  in  a  separate  paper.  Treading  every- 
where in  the  steps  of  the  committee,  I  have 
inserted  thas  much  here,  in  order  to  show 
that  they  have  acted  right  in  going  thus  fiir, 
but  wrong  and  inconsistently  in  not  going  a 
step  fiuiher.  This  is  the  place  whidi  they 
have  fixed  for  great  and  fundamental  prin- 
ciples. Advantages  of  detail,  resulting  from 
particular  applications  of  those  principles, 
belong  to  a  subsequent  stage. 

As  to  the  word  provisionalbf,  applied  to 
the  case  of  notaries,  I  inserted  it  not  with  any 
Tiew  of  advantage  to  be  had  by  abolishing  that 
branch  of  the  monopoly,  but  only  as  a  warning 
against  the  prejudging  so  mudi  of  the  question 
as  ooncems  their  case.  Their  branch  stands 
«pon  very  different  ground  fit>m  that  of  the 
two  others.  It  does  not  contribute  in  any 
shape  towards  either  the  denial  or  perversion 
of  justice.  The  fbnctions  belonging  to  this 
purer  branch  are  two : — the  penning  of  con- 
tracts and  other  acts;  and  the  furnishing  evi- 
dence of  their  authenticity  by  attestation.  To 
determine  the  question  respecting  notaries, 
would  be  to  determine  the  question  respect- 
ing rtgister-cjfieeB:  for  in  respect  to  so  much 
aa  concerns  attestation,  the  nmctions  of  no- 
taries and  those  of  regibter-offices  coincide. 

The  distinction  here  spoken  of  exists  no 
longer  inEngland :  the  notary,  formerly  styled 
wenvemer^  possessing  no  monopoly  as  agunst 
atttondes,  has  been  swallowed  up  in  the  at- 
torney. 

In  the  Pmsnan  dominions,  by  a  regulation 
of  not  many  years  standing,  all  professional 
advocates  are  put  to  silence:  pensioned  ad^ 
irooates,  appointed  by  the  king,  being  given 
to  the  suitors  in  their  room.  This  is  what  in 
tiie  language  of  despotism,  is  styled  refinrn. 
To  obviate  the  inconveniences  of  a  loose 
iQonopoly,  it  establishes  a  dose  one. 

New  Draught, — Art.  XXI.  In  every  tmt, 
ttvil  OS  well  a»  penal,  both  parttee  $haH  attend 
in  person  at  the  commencement  of  the  camee, 
in  preeence  of  each  other  and  of  the  judge: 
wde$$  ina$fara$  they  may  Hand  ettcmed  hy 


tpeeial  reasons,  in  manner  hereinafter  sped" 
fled  ;  and  so  from  time  to  time  during  the  coa* 
tvsuanceofthe  cause :  there  to  depose,  and  to 
be  interrogated,  at  any  time,  they  or  their  re* 
presentatives,  each  on  the  part  of  the  other^ 
in  the  same  manner  as  witnesses.  (14) 

Observations (14)  This  is  but  one 

feature,  though  that  certainly  a  capital  one, 
in  the  system  of  natural  or  dom^c  pro^ 
cedure,  which  I  adopt  in  all  its  pdnts :  idl 
technical  ones  being  absurd  and  pemidous^ 
as  I  shall  show  in  due  time,  in  proportion  as 
they  depart  from  it.  I  introduce  the  artide 
here,  partly  as  having  an  intimate  connexion 
with  that  for  the  abolition  of  the  monopoly 
possessed  by  lawyers,  partly  for  the  occasion 
I  shall  have  to  build  upon  it. 

It  is  not  enough  that  suitors  be  permitted 
to  attend  upon  their  own  business ;  they  must 
be  hound  to  do  so,  at  least  at  the  outset, 
saving  such  exceptions  as  particular  neces- 
sities may  suggest, — a  topic  of  detail  not 
wortii  discussing  here. 

When  the  parties  are  brought  &ce  to  fiioe, 
at  the  outset  of  a  cause,  in  presence  of  the 
judge,  both  speaking  upon  oath,  upon  the 
same  footing  as  witnesses,  the  following 
advantages  are  the  natural  result  of  such  a 
meeting:  — 

1.  No  cause,  that  is  not  carried  on  homd 
fide  on  both  sides,  can  well  go  any  farther: 
the  suspidons  entertained,  by  each  of  each, 
being  redprocally  communicated,  are  dther 
removed  or  converted  into  certainty,  and  the 
plan  of  fraud  and  treachery,  whatever  it  be, 
being  rendered  hopeless,  is  abandoned. 

2.  The  same  thing  may  be  said  with  regard 
to  all  causes  founded  on  any  error  or  miscon* 
ception  on  either  side,  which  it  is  possible 
£Dr  such  information  as  the  other  party  has 
in  his  power,  or  the  sagadty  of  the  judge,  to 
remove. 

3.  If  the  cause  turns  solely  upon  the  evi« 
dence  of  the  parties,  or  upon  sudi  real  evi- 
dence as  they  happen  to  bring  with  Uiem, 
or  upon  the  question  of  law,  or  upon  all 
togetiier,  it  may  recdve  a  decision  upon  the 
spot.  And  why  not  then,  as  well  as  weeks, 
or  nnrnths,  or  years  aften^rards  ? 

4.  The  cause,  if  not  terminated,  is  at  any 
rate  deared  in  the  first  instance,  by  mutual 
admissions,  of  all  fiu:ts  on  eadi  side  which 
the  other  does  not  mean  to  contest.  By  this 
means  it  is  cleared  of  all  the  witnesses  and 
written  or  other  real  evidence  relative  to 
those  facts,  of  all  expense  relative  to  the  pro- 
duction and  examination  of  such  evidence, 
and  of  all  expense  relative  to  the  drawing  of 
instructions  for  such  production  and  examina- 
tion. Ifthecostaofthe  successful  are  thrown 
upon  the  unsuccessful  party,  a  man  though 
ever  so  much  disposed  to  take  any  nnfidr  ad- 
vantage, will  make  no  difficuH  v  of  admitting 
all  toak  aa^  if  not  protadalieady,  he  is  aatia* 
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iied  it  must  be  in  the  power  of  the  adTenvy 
to  prove. 

5.  Both  perties  tpeelmig  upon  osth,  and 
like  witnesses  under  the  i^eck  of  cross-ex- 
amination administered  upon  the  spot,  all 
such  fidse  allegations,  the  truth  of  which  he 
who  mskes  them  has  no  hope  of  being  aUe 
to  maintain,  are  cut  off  at  a  stroke. 

Thus  are  both  niecies  of  insineenty,  fidse- 
hood  and  suppression  of  truth,  banished,  and 
that  at  the  outset,  from  every  cause:  at  least 
rendered  as  perilous  on  the  part  of  suitors 
as  by  the  best  mode  of  examination  possible 
the  V  are  already  on  the  part  of  witnesses. 
Insmoerity  is  the  great  support  of  litigation. 
If  seope  were  not  left  for  the  insincerity  of 
the  dient,  the  insincerity  of  the  lawyer  would 
remain  without  employ.  Insincerity  has  ac- 
cordingly, in  all  modes  of  procedure  devised 
by  lawyers,  at  least  by  English  lawyers,  been 
knowingly  and  wilfully  illowed,  protected, 
and  encouraged. 

6.  If  the  cause,  for  want  of  sufficient  evi- 
jience,  is  not  yet  ripe  for  an  absolute  decision, 
the  party  who  feels  himself  to  be  in  the  right, 
may  in  the  meantime  have  the  satisfiiction 
of  receiving  a  sort  of  conditional  decision, 
:which  to  huD  may  be  little  less  tranquillizing 
than  an  absolute  one.  It  will  have  been 
thoroujg^ly  understood,  even  at  this  early 
period,  upon  what  hinges  the  dispute  turns : 
,DHiether  it  is  the  matter  of  law  that  is  in 
question,  or  the  matter  of  fact :  what  the 
nets  are,  on  which  the  pursuer  grounds  his 
^aim,  and  whether  the  defendant's  reliance  is 
upon  the  disputing  of  those  fiMsts,  or  whether 
he  trusts  to  some  counterplea,  whidi  the  pur- 
suer disputes.  A  perspective  view  is  thus 
gained  at  any  rate  by  both  parties,  of  the 
whole  field  <n  inquiry  which  the  cause  can 
have  to  run  through :  and  it  is  in  the  power 
of  the  judge  to  announce  to  them  hypotheti- 
cally,  what  his  decision  will  be  in  any  event: 
what  if  the  law  or  the  heU  turn  out  this 
way,  and  what  if  they  turn  out  the  other. 

7  If  it  be  a  case  fit  for  coMprosuse,  now  is 
the  time  when  a  compromise  may  be  brought 
nbout,  at  the  most  advantageous  period,  and 
under  the  most  advantageous  circumstances. 

There  are  two  cases,  and  but  two,  in  whidi 
a  compromise  is  not  inc<msistent  with  the 
ends  of  justice.  The  one  results  from  the 
state  of  the  law;  the  letter  of  the  law  lies 
open  before  both  parties ;  and  the  manifest 
uncertainty  of  it  reduces  in  the  eyes  of  each 
the  value  of  his  daim.  It  may  appear  to  each 
better  to  tottgo  a  part  of  his  hopcw,  and  rea- 
lise the  other  part,  than  to  remain  exposed 
to  the  diance  of  for^obg  the  whole.  The 
other  case  results  firom  the  orcumstances 
that  attend  the  fact.  The  expense  of  inves- 
tigation may  be  certain ;  the  result  uncertain, 
llie  expense  may  be  greater  than  the  value 
in  dispute.  This  may  evm  remain  the  case^ 


after  all  artificial  expense  has  been 
off  by  law,  and  of  the  natural^  none  left  bvt 
iHiat  is  unavoidable;  witnesses,  for  instance, 
to  be  fetdied  from  distant  parts,  kmg  noeoiiocs 
to  be  sorted,  copied  out^  and  subjected  to  mn- 
nute  discussion.  In  the  first  of  these  eaaeaw 
it  is  true  the  compromise  can  derive  no  fa- 
cility fioB  the  presence  of  the  judge.  It  is 
his  du^  to  dedde.  He  must  not  be  allowed 
to  prorass  uneertainty,  lest  be  shovld  aflbd 
it.  Groundless  doubts  may  be  afibctod  with 
much  less  peril  of  diaracter,  than  groundkas 
decision  given;  and  use  might  be  made  of 
them  to  extort  from  the  suitor  the  sncrifieeof 
a  dear  right.  But  as  to  every  other  subject 
of  doubts,  there  is  nothing  to  restrain  ihm 
judge  from  assisting  the  partiea  with  his  re- 
presentations and  advice.  What  should  hlB- 
der  him  ?  Is  there  any  repugnancy  between 
the  functions  of  the  mediator  and  Uie  judge  ? 
There  should  seem  to  be,  in  the  eyes  of  thn 
conmuttee ;  for  they  institute  a  set  of  eonrts 
upon  a  separate  establishment,  ord^ned  to 
mediate,  «id  impotent  to  deode.  See  the 
annexed  paper  on  the  reconfiliation  cSkom 
proposed  by  the  committee. 

8.  If  dehif  is  now  requested,  no  more  wiQ 
naturally  be  granted  than  what  the  exigencies 
of  justice  really  demand.  For,  the  party  who 
applies  for  it  will  naturally  be  required,  not 
only  to  make  known  the  purpose  for  wUdb 
he  wants  it,  but  to  satisfy  the  judge  that  it 
is  necessary  for  that  purpose. 

Under  the  current  systems  of  proeedore, 
delay  is  fixed  inexorably  for  all  causes,  be- 
cause it  is  possible  that  it  may  be  neeessaty 
in  some.  A  certain  measure  of  delay  every 
defendant  is  entitied  to,  whether  he  has  need 
of  it  or  no,  and  without  teUing  any  liea  to  get 
it.  Another  measure,  upon  telUng  rrrtiin 
Ues,  which,  not  being  rendmd  punishable,  an 
told  without  reserve  or  mysteiy.  Anoi^cr 
measure  again,  upon  giving  sudi  reasons,  as. 
true  or  fidse,  shall  have  been  fiirtunate  enough 
to  have  passed  the  test  of  rramination.  So 
long  as  you  make  a  point  of  keeping  aoiters 
at  a  distance  from  each  other,  and  from  the 
judge,  this  profusion  of  delay  is  unavoidaUe. 
When  you  cannot  tdl  how  much  time  a  msn 
may  honestly  have  occasion  for,  you  asast 
make  sure  of  giving  him  enough.  As  yon 
will  not  ask  anybody  that  can  tdl  you,  it  is 
impossible  you  should  know  how  mndi  ha 
has  occasion  for.  You  must  therefore  give 
him  what,  in  ninety-nine  instancea  out  of  a 
hundred,  will  be  too  mudi.  Sudi  is  the  cam- 
sequence  of  unbending  rules  in  a  system  of 
procedure. 

What  then  ?  Are  men  of  the  first  rsak 
and  consideration — are  men  hij^  in  ottoe— 
men  whose  time  is  not  less  valuable  to  tha 
public  than  to  themsdves— are  sndi  men  to  be 
forced  to  quit  their  business,  their  functaons, 
or  what  is  more  than  aD,  their  plenwrsy  a4 
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ihe  beck  of  erery  idle  or  maUciouB  adversary, 
to  danee  attendance  upon  every  petty  cause? 
Yes,  as  &r  as  it  is  necessary,  they  and  every- 
body. What  if,  instead  of  parties,  they  were 
witnesses  ?  Upon  business  of  other  people's 
everybody  is  oUiged  to  attend,  and  nobody 
complains  of  it.  Were  the  Prince  of  Wales, 
the  Ardibishop  of  Canterbury,  and  the  Lord 
High  Chancellor,  to  be  passing  by  in  the 
same  coach,  while  a  chimney-sweeper  and 
m  barrow-woman  were  in  dispute  about  a 
hal^nnyworth  of  apples,  and  the  chimney- 
sweeper or  the  barrow- woman  were  to  think 
proper  to  call  upon  them  for  their  evidence, 
could  they  refiue  it?  No,  most  certainly. 
Of  the  two  hardships,  then,  whidi  is  the 
greate8t-.to  attend  upon  other  people's  busi- 
ness, or  your  own  ?  One  thing  is  certain, 
that  if  a  great  man  who  sues  or  is  sued  does 
HOC  attend  the  judge,  he  must  attend  an  at- 
torney. Of  the  two  attendances,  which  is 
moat  humiliating  to  his  grandeur,  and  most 
consumptive  of  his  time?  Another  thing  is 
equally  certain,  that  by  the  attendance  of  one 
person,  great  or  small,  in  the  character  of  a 
party,  you  may  save  the  attendance  of  twenty 
audi  persons  in  the  character  of  vdtnesses. 
What  by  confessions,  concessions,  or  propo- 
aals — what  by  narrowing  a  cause,  or  putting 
an  end  to  it  altogether — no  expense  of  time 
can  be  thus  incurred  that  is  not  repaid  with 
nanry. 

When  a  suitor,  instead  of  attending  a  judge, 
attends  an  attorney,  what  is  there  saved  by 
it  ?  The  client  tells  his  story  to  the  attorney, 
that  the  attorney  may  tell  him  what  the  judge 
will  do,  if  the  story  turns  out  to  be  true. 
The  attorney  knows  nothing  about  the  mat- 
ter ;  but  he  will  write  down  the  story,  and 
give  it  to  a  counsel,  that  the  counsel  may  tell 
him  what  the  judge  will  do.  If  anybody  knew 
what  the  judge  would  do,  one  should  think 
it  should  be  the  judge.  But  the  judge  is  not 
to  be  spoken  with.  How  can  you  expect  he 
should  ? — a  cause  would  be  put  an  end  to  as 
foon  as  beg}m  —  he  has  not  been  for  some 
hundred  of  years ;  nor  ever  will  again,  if  he 
can  help  it. 

Convenient  as  this  meeting  would  be  to 
suitors,  the  opposite  arrangement,  it  must  be 
Confessed,  is  by  much  the  most  convenient 
to  all  sorts  of  persons  upon  whom  the  option 
depends.  It  is  more  convenient  to  the  lawyer 
to  have  a  great  deal  of  business,  than  a  little. 
It  is  more  convenient  to  the  judge  to  do 
business  with  friends  and  genUemen,  than 
with  low  people  and  strangers.  It  is  more 
convenient  to  the  legislator  to  listen  to  the 
wishes  of  those  who  would  save  him  from  all 
trouble,  than  of  those  who  would  give  him  a 
great  deaL  I  speak  of  British  legislators : 
not  of  Prendi,  who  know  no  pleasure  but 
such  trouble. 

Ntw  Drangkt^Axt,  XXIL  All  privilege  | 
Vol.  IV. 


in  matters  of  jurisdiction  stands  abolished. 
All  subjects  stands  henceforward  upon  an 
equal  footing,  in  respect,  as  well  of  the  man- 
ner of  pleading,  and  the  order  in  which  their 
catues  are  to  be  heard  arid  decided,  as  of  the 
dioice  of  the  courts  before  which  they  are  to 
plead.  (15) 

Art.  XXIII The  constitutional  order 

of  jurisdiction  shall  not  be  disturbed,  nor  the 
subject  drawn  out  of  his  natural  court  by 
royal  commissions,  or  attributions  of  causes^ 
or  arbitrary  evocations.  (16) 

CcmmitUe*$  Draught Art.  XIII.  All  pri« 

vilege  in  matters  of  jurisdiction  is  abolished. 
All  subjects  without  distinction  shall  plead 
in  the  same  form,  and  before  the  same  court, 
in  the  same  cases,  (m) 

Art.  XIV.  _  The  constitutional  order 
among  the  jurisdictions  shall  not  be  disturbed, 
nor  subjects  called  out  of  their  natural  tri- 
bunals by  commissions  or  attributions,  or  ar- 
bitrary evocations,  (a) 

Observatione,  —  (15)  (si)  Happy  Prance ! 
where  aristocratical  tyranny  is  laid  low ;  while 
in  England  it  is  striking  fresh  root  every  day. 
When  a  peer  commits  a  murder,  more  mis- 
chief is  done  by  his  trial,  than  by  his  crime. 
The  time  of  the  legisbture,  that  time  which 
is  the  property  of  the  nation,  and  which  oug^t 
to  be  employed  on  great  plans  of  national  re- 
form, of  which  there  is  such  abundant  need 
—  that  time  of  which  there  can  never  be 
found  enough,  even  for  the  routine  of  una- 
voidable affidrs  — is  wasted  upon  this  and  a 
thousand  other  petty  busmesses,  which  could 
be  a  thousand  times  better  transacted  else- 
where. To  the  nation,  the  life  of  an  idle 
peer  is  worth  as  much  as  that  of  an  idler 
porter,  but  not  so  much  as  that  of  an  indus- 
trious one.  To  the  peers,  their  right  of  being 
tried  by  their  own  body  in  capital  cases  was 
of  use  when  peers  were  in  a  state  of  perpe- 
tual hostility  with  the  crown,  and  juries 
were  at  its  devotion.  It  is  now  a  burthen 
to  the  nation,  and  of  use  to  nobody,  unless 
it  be  to  the  Lord  Chamberlain,  and  to  make 
a  raree-show. 

(16)  (ft)  In  this  fourteenth  article,  as  in 
several  of  the  preceding  ones,  we  see  correc- 
tion, as  is  natural  and  necessary,  treading  in 
the  footsteps  of  abuse.  But,  the  mischief  con- 
sisting in  the  application  of  the  king's  sole 
authority  to  these  purposes,  respect  should 
not  have  prevented  the  introduction  of  the 
king's  name.  Commissions  given,  and  attri- 
butions made  by  the  authority  of  the  National 
Assembly  after  public  debate,  on  the  grounds 
of  public  necessity,  would  stand  upon  a  very 
different  footing.  Such  extraordinary  exer- 
tions  of  power  nothing  but  necessity  should 
extort  from  any  authority;  and  in  a  settied 
government,  such  necessity  is  not  likely  fre- 
quently to  arise.  But  that  it  may  sometimes 
arise  is  what  the  National  Assembly  can  havft 
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no  doubt  of,  for  it  is  what  they  have  been 
acting  \inder  every  day,  though  in  the  chas- 
test manner,  and  wiUi  the  most  exem|dary 
regard  to  justice.  In  tying  up  the  long's 
hands,  they  should  take  care  to  confine  Uie 
knot  there,  and  not  slip  it  unawares  upon 
their  own. 

New  Draught.  —  Art  XXIV.  JRe$olved^ 
That  this  assembly  will,  with  all  convenient 
speed,  proceed  to  the  enactment  of  a  law  to 
determine  in  what  cases,  and  how,  the  power 
of  evocation  may  be  lawiidly  exercised.  (17) 

Committee* B  Draught, — Art.  XV.  A  law 
shall  be  made  to  regulate  the  laws  where 
evocation  may  lawfully  have  place,  (o) 

Observations,  —  (17)  (o)  Of  the  future 
law  about  evocations,  as  here  announoed,  I 
have  some  suspicions.  A  law^t  carried  on, 
in  order  to  know  whether  a  lawsuit  shall  be 
carried  on,  is  a  bad  thing :  especially  a  law- 
suit carried  on  in  the  capital  by  the  inhabi- 
tants of  a  remote  province,  in  order  to  know 
whether  a  lawsuit  is  to  be  carried  on  in  that 
or  a  neighbouring  province.  In  the  cases 
where  it  may  be  proper  a  cause  should  go 
out  of  its  ordinary  court  into  an  extraor£. 
nary  one,  it  would  be  much  better  if  it  could 
be  made  to  find  its  way  thither  of  itself,  with^ 
out  any  one's  interfering  extrajudicially  to 
evoke  it.  This  is  accordingly  what  I  have 
aimed  at  in  a  set  of  provisions  which  will  be 
found  in  Tit.  IV.  of  the  present  draught. 

This  article  is  nothing  but  a  retobttion;  in 
which  form  I  have  accordingly  conceived  it. 

Committee  B  Draught,  ^  Axi,  XVI.  All 
subjects  being  equal  in  the  sight  of  the  law, 
every  sort  of  preference,  even  respecting  the 
rank  and  order  in  which  a  man  shall  be  judged, 
is  an  iijustioe.  Iii  every  court,  the  derk  shall 
keep  a  register-book,  of  which  the  leaves  shall 
be  numbered  and  signed  by  the  president,  in 
which  all  the  parties  who  demand  judgment 
shall  cause  their  names  to  be  set  down  in  the 
order  in  which  they  shall  have  appeared  and 
made  requisition  at  the  office.  The  president 
shall  form  three  lists;  in  which  shall  be 
distinguished  causes  upon  report,  causes  for 
hearing,  and  matters  of  a  provisimiary  and 
summary  nature.  Each  matter  shall  be  en- 
tered upon  the  list  to  which,  by  its  nature,  it 
belongs,  but  in  the  order  in  which  the  names 
of  the  parties  have  been  entered  upon  the 
r^ister-book  in  the  office:  and  this  order 
shall  be  followed  in  giving  judgment,  (p) 

Obeervatimu.  —  (p)  Of  this  16th  article 
the  first  sentence  seems  to  be  unneeessarily 
severed  from  the  13th.  The  great  principle 
H  lays  down  will  be  found,  I  doubt,  to  be  but 
indifferently  pursued  in  the  details  that  fol- 
low in  the  same  article — details  too  minute 
to  match  with  the  rept  of  the  contents  of  so 
Ceneral  a  title.   The  technical  nomencUture 


of  oauu9  upon  report,  aad  < 
citing  and  adopting  the  present  technical  pae- 
tice,  the  putting  of  these  dilatory  maies  d 
proceeding  before  the  sommary  oaes,  aa  if 
delay  was  to  come  in  coarse,  and  Lmutftiua 
only  in  causes  that  were  no*  worth  dnJajiag, 
are  no  very  &voarable  omens.  A  frmdasBCBlBl 
position  with  me  is,  that  every  oanae  ikadi 
be  presumed  sununary :  none  takes  oat  af 
that  dass  without  special  reason.  FniidKiaa 
is  the  good  to  be  auned  at :  dday  aa  evil  ta 
be  submitted  to  throu^  necessitj,  and  ea^ 
to  the  extent  of  the  neceasity.  Bat  of  ttis 
hereafter  in  its  place. 

As  to  the  inviolability  oi  the  order  of  the 
causes,  by  the  parties  whom  the  ryimaattf 
speak  of  as  demanding  judgment^  they  aaasi 
surely  mean  the  pursuers  in  each  cause ;  fiar 
if  the  priority  depended  upon  the  defeadaatt 
in  cases  where  the  defendant's  object  ia  da- 
lay,  as  it  is  in  most  causes,  the  expeditisa 
gained  by  thb  regulation  would  not  be  wry 
great.  What  then?  When  a  cause  is  set  dooa 
for  argument,  and  the  person  who  shoald  sr« 
gue  it  is  dead,  or  confined  to  his  bed,  is  it 
to  be  decided  on  that  very  day,  and  witinal 
hearing?  Ifnot,  either  the  order  of  tiiecaases 
must  be  departed  from,  or  fifty  caoses  SHit 
be  delayed  to  no  purpose  on  aeooont  of  oae. 
The  article,  by  the  terms  of  it,  does  not  ex- 
clude any  sort  of  cause,  crimhial  any  BMra 
than  civU.  A  defendant  guilty  of  a  < 
offence  is  not  likely  to  be  in  any  groat  1 
to  join  in  setting  down  his  cause. 

Injudicial  procedure,  every  rule  that  is  aot 
made  to  bend  wiU  be  sure  to  break,  or  stifl 
worse  must  ensue.  And  adien  a  rale,  kid 
down  by  tbe  legislature,  is  made  to  bead  by 
the  authority  of  the  judge,  what  is  this  bal 
the  power  ik  interpretation  so  aaxioody  pr^ 
scribed. 

In  the  Court  of  King's  Bench,  caoaesaiak 
general  tried  in  the  order  in  which  ^ey  are 
set  down  upon  tiie  paper.  Tet,  opoa  special 
reason  given,  a  cause  is  every  now  and  thsa 
brought  forward,  or  put  back.  Bat  aa  this, 
if  opposed,  cannot  be  done  without  both  for- 
ties being  heard,  nobody  ever  dreamt  of  the 
power's  being  abased. 


New  Draught,  ^AtL  XXV. 
That  this  Assembly  will  proceed  with  sS 
possible  expedition  to  fraaae  a  naw  eode  if 
procedure,  of  which  the  obgect  shall  be  ta 
render  the  administntioB  of  josdee  aa  sis^pk, 
aa  expeditious,  and  aa  little  ezpensife,  as 
possible. 

Art  XXYL  iZeso&ed,  That  tbk  assoa* 
bly  will  proceed  with  all  poasible  expedMoa 
to  frame  a  new  code  of  penal  law,  <^  which 
the  object  shall  be  to  render  the  punishneals 
in  every  case  as  proportiooate,  as  ndld,  sad 
as  apposite,  as  possible;  never  lodqgsiKha 
of  tike  maauDy  that  every  ht  or  ibgrm  ^ 
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fHtntifaiBait  wlndi  is  not  neeetnry,  b  a 
▼iolation  of  the  rights  of  num,  and  an  of- 
lenee  oommitted  by  the  legislator  against 
Booety. 

CommUUe'9  DroMght-^Art  XVIL  The 
code  of  procedure  in  dvil  cases  shall  be  re- 
fotmed  without  delay,  so  as  to  render  the 
proeeedings  more  simple,  more  expeditious, 
mud  less  ezpensiTe. 

Art.  XVIIL  The  pensl  code  shall  be  re- 
formed  without  delay,  so  as  that  punishments 
may  be  better  proportioned  to  offinices ;  taking 
care  that  they  shall  be  mild ;  and  never  losing 
flight  of  the  maxim,  that  eveiy  jnmiMlmentf 
wkick  it  not  neeetuayf  is  a  violation  of  the 
rights  ofwum^  end  an  offence  committed  bg  the 
Jegieiator  againtt  the  commMnity, 


CHAPTER  II. 

Trr.  n. DlSTRIBITTION  AND  GRADATION  07 

THE  Courts  or  Justice. 

New  Draaght.  —  Art.  I.  In  every  parish 
[or  canton]  there  shall  be  a  court  of  justice 
«f  immediate  jurisdiction,  under  the  name  of 
the  ftfTtsA  or  [canton']  courts  composed  of  a 
«igle  judge ;  saving  such  consolidations  or 
divisions  of  parishes,  as  may  be  made  for  this 
parpoeey  in  virtue  of  the  powers  hereinafter 
given. 

Art.  IL  In  every  district  there  shall  be  a 
court  of  justice  of  immediate  jurisdiction,  un- 
der the  name  of  the  immediate  district  court, 
composed,  in  like  manner,  of  a  single  judge. 

Art.  III.  In  every  department,  or  sub- 
department,  or  district,  there  shall  be  a  court 
of  appeal,  under  the  name  of  the  provincial 
court  of  appeal^  composed,  in  like  manner,  of 
a  angle  judge. 

Art.  IV.  At  Pttris  there  shall  be  a  court 
of  appeal,  in  the  last  resort,  under  the  name 
af  the  wteiropohtan,  or  supreme  courts  com- 
posed, in  Uke  manner,  of  a  single  judge. 

Art.  v.  The  decrees  of  the  metropolitan 
eooft  of  justice  shall  be  final,  except  such  on 
aoeount  of  whidi  censure  shall  have  been 
past  on  the  judge,  by  a  decree  of  the  National 
AsMmUy,  in  manner  hereinafter  specified. 

Art  VI.  To  each  of  the  several  dasses  of 
courts  above  mentioDed,  is  given  authority 
over  all  sorts  of  persons,  and  in  every  sort  m 
cause,  throughout  the  kingdom :  saving  only 
the  diffiBrenco  between  jurisdiction  immediate 
•nd  appellate,  and  the  authority  of  certain 
friftaaaif  of  SJcyfiba,  in  as  fiff  as  the  same 
is  hereby  acknowledged,  and  provisionally 
eoalirmed. 

Art  VIL  These are,~l.  Courts-martial 
ia  the  land  acrvice :  in  as  fiur  as  the  powers 
of  sudi  coiurts  are  confined  to  the  maintenance 
of  disd|^ine  among  military  men. 

Art  VllL — 2.  Naval  courts-martial :  in 
M  fiir  as  their  powos  sre  confined  to  the 


EiaintMiance  of  discipline  among  men  en* 
gaged  in  the  naval  department  of  the  puUie 
service. 

Art  IX.  —  8.  Causes  relative  to  matters 
happening  at  sea,  on  board  private  vessels, 
belong  to  the  jurisdiction  of  the  courts  of  any 
territory  where  the  vessel  is  in  harbour ;  vix. 
to  the  immediate  courts,  if  no  regular  judg- 
ment has  been  passed,  in  virtue  of  any  lawful 
authority,  on  board  ibe  vessel ;  or,  if  there 
has,  then  to  the  courts  of  appeaL 

Art  X.  —  4.  Courts  ecdesiasticsl :  in  at 
fitf  as  the  powers  of  such  courts  are  confined 
to  the  maintenance  of  ecdesiasticsl  discipline 
among  ecdesiastical  men. 

Art.  XL  —  5.  All  representative  assem* 
blies:  for  the  purpose  of  putting  a  stop  to» 
and  punishing,  ofiences  committed,  by  mem- 
bers or  otiiers,  in  fiice  of  the  assemUy. 

Art.  XII.  All  courts,  other  than  the  tri- 
bunals of  exception  as  above  specified,  shall 
be  comprised  under  the  common  appellation 
of  ordinary  courts. 

Art  XIIL  In  every  ordinary  court  but  the 
parish  court,  and  in  every  parish  court  where 
there  is  a  judge  specially  appointed,  as  in  Tit 
y.  there  shall  be  a  purwer^generml,  and  a 
drfender-generoL 

Art.  XIV.  Attached  to  the  authority  of 
the  judge,  as  well  as  to  that  of  the  pursuer- 
general  and  defender-general  of  every  ordi- 
nary court,  shall  be  the  power  of  appointing 
substitutes,  or  deputies ;  viz.  one  permanent^ 
and  occasional  ones  as  occssion  may  require. 

Art  XV.  The  name  of  advocate^eneral, 
or  public  advocate,  shall  be  common  to  pur- 
suers snd  defenders-general ;  and  the  name  of 
judicial  magistrate  to  judges,  advocate-goie- 
rals,  and  the  permanent  deputy  of  each. 

Committees  Draught, — Art  L  In  every 
canton  there  shall  be  a  judge  of  the  peace, 
with  good-'mm^and-irue  [prudhommes]  for 
his  assessors. 

Art  IL  In  every  district  there  Aall  be  a 
king's  court,  unda  the  appellation  of  the 
dtstnct  court* 

Art  IIL  In  every  department,  one  of  the 
district  courts  shall  bear  the  name,  and  exe- 
cute the  functions,  of  a  department  court. 

Art  IV.  In  such  towns  as  shall  appear  to 
afford  the  most  convenient  situations,  there 
shall  be  established  superior  courts  of  justicci^ 
which  shall  have  for  their  field  of  jurisdic- 
tion, that  of  three  or  fimr  departments,  ac* 
cording  to  local  exigency. 

Art  V.  Over  the  superior  courts  of  jus* 
tice  tiiere  shall  be,  for  the  whole  kingdom^ 
a  supreme  court  of  revision. 

Art  VL  The  high  national  court,  which 
shall  have  cognisance  of  impeachments  of 
ministers,  of  crimes  of  high-treason  sgainst 
the  nation,  and  of  crimes  punished  with  for- 
feiture on  the  part  of  courts  of  justice  and 
administrative  bodies,  shall  sit.  when  eoiw 
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"voked,  in  tbe  same  pltce  with  the  legisktores 
1[aupr.is  des  tegislaturea]. 

Art.  VII.  Matters  of  police,  matters  of 
trade,  and  causes  relative  to  taxes  and  mat- 
ters of  administration,  shall  be  cognizable  in 
place  and  manner  hereinafter  to  be  explained. 

Observations,  —  The  principal  differences 
beween  the  Committee's  plan  and  mine,  turn 
upon  the  following  points :  viz. 

1 .  The  number  of  the  judges  put  into  each 
court.  I  put  but  one  into  any :  they,  from 
three  to  dghty-eight. 

2.  The  principle  of  demarcation  employed 
for  the  panieUing  out  of  jurisdiction  among 
different  courts.  I  employ  but  one  principle 
throughout,  the  geographical.  They,  after 
pursuing  the  geographical  principle  to  a  cer- 
tain length,  subjoin  a  multitude  of  tribunals 
of  exception,  grounded,  as  it  should  seem, 
upon  no  fixed  principles. 

3.  The  number  of  degrees  of  appeal.  I 
establish  two,  and  no  more  than  two,  for 
every  sort  of  cause.  They  establish  appeals 
in  a  number  which  it  is  not  easy  to  count : 
different  for  different  causes,  and  greater  in 
several  instances  than  they  seem  to  be  aware. 

4.  The  vesting  or  not  in  the  same  persons 
the  powers  of  a  court  of  appeal,  and  those 
of  a  court  of  immediate  jurisdiction.  I  esta- 
blish this  union  of  functions  in  no  instance : 
they  in  several. 

5.  The  nature  of  the  tribunal  standing  on 
tbe  summit  of  the  scale.  They  give  the  penal 
controul  over  all  other  tribunals  to  a  court 
called  the  High  National  Court,  which  is  to 
be  altogether  independent  of  the  National 
Assembly,  and  is  to  do  a  variety  of  other 
business.  I  give  it  to  the  National  Assembly 
themselves :  not  thinking  it  fit  to  give,  to 
any  other  set  of  men,  a  negative  upon  their 
laws. 

6.  The  subjoining,  as  the  committee  does, 
a  species  of  tribunal,  with  an  authority  dif- 
ferent fi'om  that  of  an  ordinary  court  of 
justice,  under  the  name  of  a  reconciliation- 
office.  I  admit  no  such  thing ;  seeing  nothing 
in  a  judge  to  hinder  him  from  recommending 
a  compromise,  where  such  a  recommendation 
is  proper,  nor  any  use  in  necessitating  a  law- 
suit for  the  chance  of  saving  a  lawsuit,  or 
in  setting  up  a  court  with  power  to  obstruct 
justice,  and  none  to  render  it. 

7.  The  mode  of  filling  the  offices  of  judi- 
cature. My  plan,  which  is  a  new  and  parti- 
cular one,  has  for  its  object  the  union  of  eco- 
nomy on  the  part  of  the  establishment,  with 
responsibility,  intelligence,  experience  and 
that  of  the  most  suitable  kind,  on  the  part 
of  the  judge :  without  prejudice  to  the  free- 
dom of  election  on  the  part  of  die  people. 

.8.  The  provision  made  for  promptitude  of 
justice,  as  far  as  depends  upon  the  institution 
of  the  courts.  In  the  committee's  I  shall  have 
occasion  to  point  out  several  causes  of  retar* 


[Chaf.  n. 

dation:  in  mine»  aevenl  expedieBts  fira& 
oelerati<Hi. 

9.  The  provision  made  with  regard  to  pob- 
licity.  The  committee  make  the  pablidty; 
or  non-publicity  of  the  proceediaga,  depoid 
upon  the  penality  or  non-penaHty  of  tlie  ca«e 
Rejecting  that  distinction,  I  nttke  tbe  p«»- 
oeedings  public  in  general ;  resenring  mdotaj 
only  for  such  speoal  cases  in  wfai^  I  em. 
show  it  to  be  necessary,  and  in  thcfli  ns 
fiurther  than  it  is  necessary. 

Where  the  committee  mean  the  proceed- 
ings  should  be  public,  they  give  the  judge; 
for  witnesses  of  his  conduct,  two  Bien,  leavmg 
him  to  take  his  diance  for  more,  vriiere  they 
allow  him  any  more.  I  give  the  obscuretf 
judge  a  whole  congregation :  employing  seve- 
ral expedients  for  securing  to  judges  in  more 
conspicuous  situations,  the  benefit  of  a  super- 
intending audience. 

10.  The  provision  made  for  aecrcOT,  m 
particular  occasions  on  which  secresj  is  boC 
incompatible  with  the  ends  of  jostioe.  T^ 
seems  to  be  the  object  aimed  at  by  the  cob- 
mittee,  in  their  institution  of  the  frmOy  tiv 
bunaL  In  my  plan,  without  pr^odiee  to  tht 
ends  of  pubUdty,  secresy  is  assured  m  aD 
cases  where  anybody  would  wish  £or  it,  and 
just  so  &r  as  they  would  wish  for  it,  and  as 
fitrther.  The  committee,  though  they  appev 
to  wish  for  it,  have  done  nothing  to  cosare 
it. 

11.  The  provision  made  for  ascistnee  te 
be  given  to  the  poor,  to  enable  them  to  ob- 
tain justice.  The  committee  establish  a  sort 
of  court,  or  office,  on  purpose,  ooosisting  of 
members  distinct  from  the  courts  of  jostioe. 
I  institute  for  the  same  purpose  a  ponoer- 
general  and  defender-general,  with  this  sad 
other  fonctions,  in  the  place  of  the  commit- 
tee's king's  attorney,  or  attomey-genenL 

12.  The  use  made  of  the  institution  <f 
juries.  The  committee,  in  compliance  with 
a  general  and  not  ungrounded  prejadice,  asake 
it  a  fundamental  aiidde  of  the  oonstitacion. 
I  give  it  to  those  who  choose  to  have  it,  ia 
cases  in  which  they  dioose  to  have  it,  and 
not  unless  they  insist  upon  having  it :  lookisf 
upon  it  as  an  institution,  admirable  in  barba- 
rous times,  not  fit  for  enlightened  times,  ne- 
cessary as  matters  stand  in  England,  of  ase 
against  particular  misduefi^  but  those  happily 
no  longer  possible  in  France.  The  groinidi 
of  this  opinion  will  be  amply  set  forth  ia  s 
dissertation  on  purpose. 

The  questions  concerning  the  nnmber  of 
the  judges  to  be  put  into  a  court,  the  pria- 
dple  of  demarcation  to  be  pursued  in  tke 
multiplication  of  courts,  and  the  number  of 
degrees  to  be  permitted  in  the  buiaeM  of 
appeal,  being  topics  that  run  ^krcmfjk  tbe 
whole  plan,  must  meet  with  some  degree  of 
oonsJderetion  under  the  present  title.  The 
remaining  ones  may  wait  for  the  sevcnl  titles 
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by  which  thay  will  be  respectively  brought 
to  view. 

L  Qf^wmber$  in  Judicature, — Single  Judges 
preferable  to  many. 

The  qnestioii  as  to  the  number  of  judges 
acting  together  in  the  same  court,  seemed  of 
such  importance  as  to  require  a  discussion 
too  long  to  appear  in  form  of  a  note.  I  have 
accordingly  dismissed  the  full  consideration 
of  it   to  a  separate  essay.     The  result  is, 
that  (under  the  auspices  of  publicity)  one 
judge  is  beyond  all  comparison  preferable  in 
every  instance  to  any  greater  number.  That 
this  win  be  found  to  be  the  case,  whether 
the  question  be  considered  with  regard  to  the 
properties  to  be  wished  for  on  the  part  of  an 
establishment  for  the  administration  of  jus- 
tice— which  are,  rectitude  of  decision,  promp- 
titude f  and  cheapness:  or  the  qualities  that 
in  that  view  are  to  be  wished  for  on  the  part 
of  a  judge  —  which,  as  far  as  they  are  con- 
cerned in  the  present  question,  are  probity, 
exertion,  and  intelligence.     That  probity  on 
the  part  of  a  judge  is,  to  every  practical  pur- 
pose, to  be  considered  as  exactly  proportioned 
to  the  strictness  of  his  dependence  on  public 
opinion,  meaning  the  general  tenor  of  it.  That 
a  single  judge  finds  nobody  on  whom  he  can 
shift  off  the  odium  of  an  unjust  decree — no- 
body to  share  with  him  the  weight  of  that 
odium — none  to  help,  support  him  under  the 
apprehension  of  it,  by  the  encouragement  of 
their  countenance.     That  a  single  judge  has 
it  not  in  his  power  to  give,  without  com- 
mittiog  himself,  the  value  of  half  a  vote  to 
an  inddensible  cause,  by  purposed  non-atteu' 
dance.  That  the  reputation  of  a  single  judge 
stands  upon  its  own  bottom:  and  that  he 
finds  nobody  to  help  him,  as  numbers  help 
one  another,  to  raise  a  schism  in  the  public, 
and  draw  after  them  the  sufirages  of  the  un- 
reflecting part  of  it,  in  spite  of  evidence,  by 
the  mere  force  of  prejudice.     That  a  judge, 
by  being  single,  exerts  himself  the  more  from 
his  seeing  no  resource  but  in  his  own  powers. 
That  in  a  single  judge  most  intelligence  is 
hkelj  to  be  fi^und,  in  as  fiv  as  intelligence  is 
the  firuit  of  exertion.     That  the  advantages 
obtainable  fitnn  a  plurality  of  heads  indepen- 
dent of  exertion,  are  wanted  only  in  a  small 
proportion  of  the  whole  number  of  cases:  and 
may  be  had,  in  proportion  as  they  are  wanted, 
by  the  help  of  advocates  and  courts  of  appeal, 
without  putting  more  judges  than  one  into 
the  same  court.  That  it  is  only  under  a  single 
judge  that  the  quality  of  promptitude  can  be 
pushed  to  perfection.  That  a  single  judge  has 
but  one  opinion,  and  one  set  of  reasons,  to 
give:  that  he  has  nobody's  opinion  to  wait 
for :  nobody  to  debate  with,  to  gain  over,  or 
to  quarrel  with:  nobody  but  himself  to  put 
unnecessary  questions,  suggest  unnecessary 
steps,  and  necessitate  useless  a^jouminents : 
all  Hdiidi  causes  of  delay  are  so  many  causes 


ci  expense :  nor,  what  to  the  committee  seems 
to  be  so  much  the  object  of  apprehension, 
anybody  to  form  a  party  with,  and  rise  up 
in  opposition  to  the  auUiority  of  the  legis^ 
lature.  That  the  addition  of  colleagues  in 
judicature  is  productive  of  the  several  in- 
conveniences aUuded  to,  in  a  degree  exactly 
proportioned  to  their  mtUUtude.  That  all  the 
advantages  that  can  be  expected  from  a  mul- 
tiplicity of  judges  may  be  insured,  in  a  much 
greater  degree,  by  a  numerous  auditory,  with 
the  addition  of  the  whole  world  for  readers, 
as  to  everything  in  the  conduct  of  a  judge, 
that  anybody  thinks  worth  their  notice :  and 
that  any  advantage,  that  can  ever  have  re- 
sulted by  accident  from  such  multiplication,^ 
can  be  imputed  to  nothing  but  the  chance  it 
affords  of  an  occasional  glimmering  of  pub- 
licity. That  what  constitutes  arbitrary  power 
in  judicature,  is  not  the  unity  of  the  judge,, 
but  his  exemption  from  the  controul  of  a  su- 
perior, fit)m  the  obligation  of  assigning  rea- 
sons for  his  acts,  and  from  the  superintending 
scrutiny  of  the  public  eye.  That  the  reproach 
of  arbitrary  power  belongs,  on  aU  the  accounts 
we  have  seen,  to  the  authorityofiNony  judges, 
especially  large  bodies  of  judges,  in  contradis^ 
tinction  to  that  of  one :  and  that  the  circum- 
stances which  render  plurality  indispensable  in 
sovereign  legislature  do  not  apply  to  judica- 
ture. That  in  Great  Britain  this  reasoning  haa 
received  the  fullest  confirmation  imaginable 
from  experience :  that  the  probity  of  the  courts 
of  justice  there  runs  uniformly,  in  a  ratio 
compounded  of  the  direct  proportion  of  the 
publicity  of  the  conduct  of  the  judges,  and  the^ 
inverse  proportion  of  their  numbers.  That 
imagination  cannot  conceive,  nor  heart  desire, 
greater  integrity  than  has  been  uniformly  dis- 
played for  ages,  by  courts  composed  of  single 
judges,  without  juries,  under  the  auspices  of 
publicity,  though  in  a  state  of  dependence  on 
the  crown :  while  courts  composed  of  large 
multitudes  of  judges,  and  those  occupying  the 
highest  ranks  of  life,  have,  either  virtuaJly 
or  formally,  abdicated  their  authority,  on  the 
avowed  ground  of  their  profligacy  or  inapti- 
tude. 

If  these  principles  be  just,  the  saving  they 
will  produce  in  the  expense  of  the  establish- 
ment is  prodigious.  In  the  expenses  attend- 
ing the  collection  of  taxes,  in  the  terms  of 
loans,  in  the  adjustment  of  most  other  plans 
of  economy  in  finance,  a  saving  of  a  few  units 
per  cent,  is  thought  a  great  matter :  here  it 
runs  in  hundreds  per  cent.,  and  the  least  saving 
is  a  hundred. 

A  question  the  committee  do  not  appear  to 
have  taken  into  consideration  is,  whether  the 
number  of  judges  allotted  to  each  court  are 
on  every  occasion  to  sit  together,  taking  every 
one  of  them  cognizance  of  each  cause  in  every 
stage  of  the  proceedings ;  or  whether  on  any 
and  what  occasions  they  are  to  divide  them- 
selvesi  one  part  sitting  upon  one  csUse,  an4 
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another  part  sitting  upon  anotlier  cause,  at 
the  same  time. 

For  this  question  my  plan  affords  no  room. 
On  the  pkm  of  the  committee,  it  is  of  the 
highest  importance. 

I.  First,  Suppose  the  judges  never  to  se- 
parate. In  this  case,  what  if  one  set  of  judges 
to  a  territory,  to  a  district,  to  a  department, 
to  a  mper-department^  should  not  be  sufficient 
lor  the  business?  What  follows?  Either  a 
proportionable  part  of  the  causes  must  go 
without  justice,  or  more  such  courts  than  one 
must  be  established  in  everv  such  territory. 
My  notion  is,  that  there  will  scarcely  be  any 
one  such  territory  in  which  the  single  court 
allotted  to  it  will  suffice :  and  that,  on  the 
contrary,  several  will  be  found,  in  which  a 
considerable  number  of  such  courts  will  be 
found  necessary.  If  so,  this  profuse  mul- 
tiplication of  judges,  and  the  profusion  of 
expense  which  is  the  consequence,  must  be 
multiplied  in  proportion ;  and  the  multipli- 
cation will  increase  in  proportion  with  the 
£Mnlity  of  the  terms  upon  which  the  people 
obtain  justice ;  that  is,  with  the  goodness  of 
the  pkn — with  the  degree  of  its  subserviency 
to  its  end  in  other  respects. 

In  point  of  power  of  dispatch,  it  must  not 
1>e  supposed  that  five,  or  ten,  or  twenty,  or 
siz-and-thirty  judges,  will  be  equal  to  one ; 
they  will  be  much  less  than  one,  and  less  in 
proportion  to  their  multitude.  The  reasons 
of  this  have  been  already  intimated,  and  are 
more  fuUy  stated  in  the  paper  alluded  to. 
Where  I  should  want  three  or  four  courts  of 
concurrent  jurisdiction  in  the  same  territory, 
the  committee,  for  the  same  quantity  of  bu- 
siness, might  want  four  or  five. 

If  the  judges  were  not  to  sit  constantly  all 
together,  but  were  upon  occasion  to  distribute 
themselves,  then — 

I.  In  proportion  as  the  distribution  took 
place,  the  principle  of  the  committee  would 
be  departed  from ;  and  whatever  advantages 
are  expected  from  the  multiplicity  of  judges 
would  be  given  up. 

The  distribution,  if  any,  would  be,  I  sup- 
pose, for  the  purpose  of  (Uspatching  Cerent 
causes  at  the  same  time.  It  is  not  very  na- 
tural, though  in  many  instances  it  woiud  be 
possible,  that  it  should  take  place,  for  the 
sake  of  dispatching  at  the  same  time  several 
points  relative  to  the  same  cause.  Points  in 
a  cause  present  themselves  generally  at  suc- 
cessive periods,  according  to  the  stage  to 
which  it  has  advanced.  It  is  possible,  indeed, 
for  one  judge  to  be  examining  one  witness ; 
another,  another ;  while  a  third  judge  is  oc- 
cupied in  hearing  a  debate  on  some  question 
of  law.  But  this  is  not  the  usual  course,  nor 
in  general  would  it  be  a  very  eligible  one. 

&i  France,  the  custom  has  been  hitherto, 
if  I  understand  right,  for  one  judge,  in  a  court 
consisting  of  perhaps  twenty  judges,  to  take 
to  himself,  under  the  name  of  judge-reporter, 


the  examination  of  all  the  witnenea :  wfafle 
the  decision,  whether  upon  the  oondnaioH 
to  be  drawn  from  the  evidence,  or  upon  the 
questions  of  law,  is  given  afterwards  by  the 
whole  body.  According  to  my  notions,  if 
there  were  any  use  for  more  judges  than  oae, 
it  would  be  much  rather  for  the  examinataon 
of  witnesses,  than  for  deciding  on  the  ques- 
tion of  law,  or  upon  the  whole  body  of  evi- 
dence, as  furnished  in  writing  by  other  handi: 
but  of  this  elsewhere.  Be  that  as  it  BMy,  if; 
while  one  judge  is  occupied  in  coUecdng  tke 
evidence,  the  other  nineteen  are  to  staj  at 
home,  and  do  nothing,  nothing  is  gained  by 
the  separation.  Nineteen  judges  out  of  twenty 
are  kept  idle,  without  any  reason :  the  advan- 
tages, real  or  imaginary,  of  a  muItipBctty  of 
heads,  are  sacrificed :  and  nothing  gained  in 
dispatch,  except  what  depends  vpos  the 
hitherto-unheeded  advantage,  in  this  respect, 
of  one  over  a  multitude. 

If  this  matter  is  to  be  left  at  large,  as  I 
believe  it  is,  more  or  less,  in  France  as  well 
as  elsewhere,  then  comes  in  a  world  of  oob- 
plication :  r^ulations  deciding  what  mmbpr 
of  judges  shall  be  necessary  in  one  case,  what 
sufficient  in  anothw :  adjournments  for  want 
of  the  sufficient  number :  debates  on  the  ques- 
tion whether  a  case  belongs  to  one  or  another 
of  these  heads.  This  is  one  out  of  the  thou- 
sand ways  in  which  trouble  and  expense  are 
spun  out  of  nothing,  to  no  purpose. 

If  it  be  impossible  to  know  beforehand,  with 
any  tolerable  exactness,  what  tiie  quantity  of 
busmess  will  be  in  any  judicial  territory,  and 
what  number  of  courts  it  will  require  to  go 
through  with  it,  the  fixing  beforehand  a  pre- 
cise number  of  courts  for  any  such  territory 
must  be  improper :  if  not  enough,  tiie  eonw- 
quence  is  a  failure  of  justice ;  if  more  thn 
enough,  an  unnecessary  expense.  This  nmit 
be  particularly  apt  to  be  the  case  under  anew 
system,  so  different  from  everything  that  htt 
gone  before  it.  It  is  on  tiiese  connderatioas 
that  I  have  rendered  the  number  of  judges, 
that  is,  of  courts  of  concurrent  jurisdictkio  ia 
each  territory,  so  fitf  loose  as  to  be  ^ile  to 
be  suited  with  tolerable  exactness  to  the  ex- 
perienced demand:  viz.  by  the  powers  giva 
to  each  judge  to  appoint  deputies  without 
salary,  and  tibe  powers  given  to  the  local  re- 
presentative bodies  to  add  courta,  con>posed 
of  single  judges  with  salaries,  as  wiU  be  sees 
under  the  next  title :  avoiding  every  cxpenw 
on  this  account,  of  the  necessity  of  whidi 
there  can  be  any  doubt. 

This  sort  of  pliancy,  so  necessary  to  every 
new  establishment,  nothing  but  the  system 
of  unity  in  judicature,  and  the  extreme  sIbk 
plidty  that  characterizes  it,  could  have  ren- 
dered practicable. 

The  confidence  whidi  the  committee  bave 
in  numbers  is  extreme.  No  oonsideratioo  bot 
that  of  the  expense  seems  to  set  them  any 
limit  on  this  side :  of  course,  the  more  im- 
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portant  ibe  bminess  of  the  court,  the  more 
jodges  they  put  into  it.  In  their  lowest  order 
<»f  eourts,  M  there  are  to  he  so  many  of  them, 
(about  firar  thousand)  they  put  hut  one  judge, 
who  surely  must  he  paid  as  sudi,  though  no- 
tkdog  is  said  ahout  it-l-douhtless,  because  they 
eonld  afiford  no  more ;  hut  to  him  they  add  two 
other  poor  men,  under  the  name  of  assessors, 
who  are  to  appear  to  cost  nothing,  because 
the  expense  is  to  be  thrown  upon  themselves. 
In  the  order  of  courts  next  above,  in  the  dis- 
trict courts,  they  put  five.  In  the  courts  called 
Reeonolistion  offices,  one  to  each  district, 
which  are  to  keep  men  from  going  to  the  dis- 
trict courts,  they  put  six,  of  whom  three  are 
to  appear  to  cost  nothing :  the  other  three, 
being  lawyers,  are  to  be  paid :  in  the  depart- 
ment courts,  ten :  in  the  courts  called  Supe- 
rior, twenty:  in  the  court  called  Supreme, 
thir^-siz :  m  the  High  National  Court,  which 
k  atill  higher  than  the  supreme,  eighty-eight, 
out  of  whom  eighty -three  are  to  liAve  the 
name  of  jurois,  with  scarce  anything  but  the 

What  should  have  occasioned  this  (Mredilec- 
tion  for  crowds,  lam  under  some  difficulty  to 
determine. 

Isf,  It  cannot  have  been  experience  of  advan- 
tage :  the  testimony  of  experience  can  hardly 
have  been  so  opposite,  surely,  in  France,  to 
what  it  has  been  in  Great  ^tain. 

2dfy^  Was  it  mathematical  reasoning? 
Perhaps  so,  in  some  degree.  I  have  by  me 
a  large  quarto  of  mathematics,  written  by  a 
mathematician  and  politidaa  of  deserved 
eminence,  in  which  the  utility  of  numbers, 
aa  a  security  for  good  judicature,  is  assumed. 
The  conclusions  of  mathematicians,  though 
always  mathematically  just,  are  not  unfre- 
^uently  physically  fiilse :  that  is,  they  would 
be  true  if  things  were  not  as  they  are.  Some 
necessary  dement  is  omitted  to  be  taken  in- 
to the  account :  and  thus  the  only  effect  of 
the  operation  is  to  mislead.  Of  the  elements 
which  I  have  ventured  to  suggest  as  proper 
to  be  taken  into  the  account  here,  unfortu- 
nately there  is  not  one  that  has  been  taken 
faito  the  account  I  speak  of. 

3^,  Was  it  the  mere  force  of  habit?  Pro- 
bably so,  in  no  inconsiderable  d^^ree :  the 
habit  of  seeing  numbers  put  to  the  same 
basiness,  and  ^e  greater  numbers  commonly 
to  the  more  important  business.  But  of  thu 
nuiltitudinous  establishment  of  judges,  what 
was  the  final  cause  ?  Was  it  the  advancement 
of  justice?  was  it  that  they  who  raised  it, 
thought  that  justice  would  be  the  better  for 
h,  or  oared  whether  it  would  be  or  no?  No: 
but  because  the  king  wanted  money,  and  this 
was  found  a  way  of  getting  it :  the  more 
judges,  the  more  offices ;  the  more  offices, 
tbemoie  money. 

la  the  decision  of  this  question,  one  thing 
avght  not  to  be  forgotten.    Simplicity  and 


frugality  being  on  the  side  of  unity,  the  (mut 
probandi  lies  altogether  on  the  other  side. 
It  is  for  those  who  contend  for  the  compli- 
cated and  expensive  ests^shment,  to  show 
that  it  possesses  advantages,  and  those  so 
considerable,  as  to  outweigh  Uie  indisputable 
and  enormous  inconveniences  of  complication, 
and  muhiplicstion  instead  of  addition,  of  ex- 
pense. 

Even  although,  upon  no  other  grounds,  the 
decision  were  unbvourable  to  ^e  principle 
of  unity  in  judicature,  stUl,  if  it  were  not 
very  dear  and  peremptory,  the  prodigious  ad- 
vantage, in  point  of  economy,  might  entitle 
it  at  least  to  a  temporaty  triaL  Should  the 
system  of  simplicity  fiiil  upon  the  trial,  no- 
thing would  be  easier  than  to  go  on  to  a  more 
complicated  one,  and  add  complication  in  pro- 
portion as  complication  were  adjudged  neces- 
sary. Begin  with  a  complicated  one,  it  is  not 
so  easy  to  fiJl  hack  into  the  line  of  simplidty. 
At  the  first  outset  3rou  may  give  your  scale 
of  expense  whatever  degree  of  contraction 
you  think  proper,  without  hardship  to  any 
one :  but  a  sode  of  expense  once  enlargea 
canpot  be  contracted  without  real  harddiip 
and  much  difficuHv.  Before  any  one  is  named 
judge,  say  there  shall  be  one  judge  only,  in- 
stead of  six-and-thirty,  and  you  hurt  nobody. 
But  suppose  six-and-thirty  diosen,  are  you 
then  at  liberty  to  strike  off  five  and  thirty  of 
them  ?  Not  justly,  without  continuing  them 
their  salaries :  and  even  then,  loss  of  dignity 
and  power  is  a  hardship,  for  which  you  have 
afforded  them  no  compensation. 

View  the  establishment  as  a  subject  of 
economy :  so  long  as  frugality  presents  but  a 
tolerable  chance  of  answering  the  purpose, 
who,  in  an  overburthened  nation,  would  give 
the  first  trial  to  profusion  ?  Consider  it  in  the 
light  of  a  means  directed  to  an  end:  better 
pay  the  price  of  the  complicated  establishment 
for  the  simple  one,  than  that  of  the  simple 
one  for  the  complicated  one. 

I  could  suggest  temperaments  and  compro- 
mises— unity  below,  muhipUdty  above,  where, 
fewer  tribunals  being  wanted,  it  would  cost 
less ;  because  purity  above  insures  purity  be- 
low ;  and  the  certain  disappointment  of  all 
projects  of  injustice  is  a  sure  preventative  of 
all  such  projects.  Numbers  the  last  resort, 
to  those  who  choose  to  bear  the  expense :  as 
in  England  you  may  for  a  guinea  a-head  have 
a  special  jury,  if  you  choose  not  to  trust  to  a 
common  one.  But  why  look  out  for  tempera- 
ments, to  spoil  simplidty  and  substitute  me- 
diocrity to  excellence?  Reason,  supported  by 
experience  on  one  ade :  prepossession  derived 
firom  mere  habit  on  the  other — can  the  most 
enlightened  of  nations  hesitate  ? 

The  strength  of  the  argument  against  single 
judges  and  summary  justice  lies  in  an  epigram 
of  Montesquieu's.  Single  jud^  are  badiaws : 
summary  joftice  is  Turkkh  justict.    <*  The 
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bashaw  sees  how  the  matter  stands  at  the  first 
word,  orders  both  parties  a  good  drubbing, 
and  there's  an  end  of  it.*'  The  situations  are 
notaltogedierparalleL  In  Turkey,  no  written 
law ;  for  among  the  thousand  and  so  many 
pages  of  the  Koran,  there  are  scarce  ten  about 
^w ;  and  they  might  as  well  have  been  about 
anytiiing  else.  In  Turkey,  no  public,  no  press, 
no  newspapers,  no  National  Assembly,  no 
municipal  or  administrative  bodies,  no  popular 
elections.  In  Turkish  justice,  no  minutes  of 
proceedings,  no  appeals,  no  means  of  escaping 
from  the  jurisdiction  of  an  exceptionable  judge, 
into  that  of  an  unexceptionable  one :  an  es- 
cape which  the  committee's  plan  hopes  in  vain 
to  effect  at  the  expense  of  a  lawsuit  on  pur- 
pose, to  be  carried  on  in  the  metropolis ;  and 
which  mine  insures  without  expense,  delay, 
or  difficulty. 

Thus  much  for  the  advantages  of  simpli- 
city, in  relation  to  the  number  <^  judges  to  be 
put  into  a  court.  We  shall  find  them  equally 
indubitable,  and  little  less  considerable,  in 
relation  to  the  multitude  of  sorts  of  courts 
to  be  put  into  the  establishment.  I  mean 
the  adoption  of  the  geographical  principle  of 
demarcation  to  the  exclusion  of  every  other, 
striking  off  without  mercy  all  manner  of  tri- 
bunals of  exception,  as  well  those  which  the 
committee  create,  as  those  which  they  destroy, 
two  or  three  indispensable  ones  excepted, 
which,  as  presenting  themselves  to  everybody, 
they  luive  not  thought  it  worth  their  while 
to  notice. 


CHAPTER  IIL 
Title  IL  continued,  —  On  the  Mode  of 

PARCELLING  OC7T  JURISDICTION. 

In  an  extensive  country,  such  as  France  and 
England,  more  tribunals  than  one  are  neces- 
sary. 

Two  causes  concur  in  the  production  of 
this  necessity :  I.  The  time  whidi  the  business 
must  take  up  on  the  part  of  the  judge ;  2.  The 
time  and  expense  which  it  must  cost  the  suitor 
to  go  in  quest  of  justice. 

A  necessity  of  this  kind  naay  result  from 
the  first  of  these  causes,  where  it  would  not 
from  the  other.  Population  may  require  more 
tribunals  than  one,  where  mere  local  distance 
would  not.  In  a  town  like  Paris,  it  is  not 
conceivable  that  the  time  of  one  tribunal 
should  be  sufficient  for  all  the  business :  but 
if  it  were,  it  could  scarcely  be  worth  while, 
on  the  mere  account  of  lo<»l  distance,  to  set 
up  two.  In  the  largest  dty,  were  the  situa- 
tion of  the  seat  of  justice  at  all  centrical*  no 
inhabitant  could  have  more  than  two  or  three 
miles  to  go  to  it.  The  consumption  of  time 
would  be  little  worth  noticing,  and  the  ex- 
pense still  less. 
..   Jhe  consideration  of  local  distance,  in- 


duding  that  of  the  time  and  expense  of  i 
veiling,  tends  on  two  accounts  to  necea' 
the  midtiplicadon  of  tribunals:  on  the  i 
of  economy,  and  on  that  ci  promptitude.  Ex- 
pense attending  the  pursuit  of  justice  has  tfac 
effect  of  a  denial  of  justice  to  all  who  have 
not  wherewithal  to  defray  the  expense :  aad 
consumption  of  tiine,  to  him  wno  lives  by  tbe 
sale  of  his  time,  is  equivalent  to  expewe. 
Distance  in  pmnt  of  place,  making  a  propor- 
tionable distance  in  pcMnt  of  time,  is  prodoe- 
tive  of  a  fiiilure  of  justice,  in  all  instances  m 
which,  the  business  of  justice  if  not  done  with- 
in a  certain  time  cannot  be  done  at  all,  waA 
it  is  not  done  within  that  time :  as  if  a  frigi- 
tive  thief  were  to  be  apprehended  no  other- 
wise than  under  a  warrant  from  the  jii4ffe» 
upon  the  application  made  by  the  party  rob- 
bed, and  the  party's  residence  were  fifty  mQcs 
firom  that  of  the  judge's. 

On  both  these  accounts,  if  the  oonddera- 
tion  of  local  distance  requires  anywhere  the 
multiplication  of  tribunals,  it  is  by  requiring 
their  distribution.  There  must  in  the  whcAa 
be  several  tribunals,  that  everywhere  within 
a  moderate  distance  of  the  remotest  snttor. 
there  may  be  one. 

The  advantage  to  be  gained  by  tiie  insti- 
tution of  several  tribunals  at  a  distance  Cnmt 
one  another,  could  not  be  insured  in  every 
instance,  unless  a  boundary  line  of  some  sort 
or  other  were  drawn  between  them  some* 
where,  distinguishing  the  spots  over  iHuch 
their  jurisdiction  should  respectively  extend. 
In  vain  would  you  give  a  man  a  tribunal  dose 
to  his  own  house,  if,  at  the  pleasure  of  an 
adversary  who  waited  for  nothing  but  an 
opportunity  of  distressing  him,  he  were  liable 
to  be  dragged  away  before  a  tribunal  at  the 
fiu^er  end  of  the  country. 

The  purely  heal  ground  of  multiplicatioa 
may  exist,  too,  vrithout  the  temporal.  Few 
or  many,  distant  firom,  or  contiguous  to  eadi 
other — all  the  inhabitants  of  a  country  most 
have  access  to,  all  must  be  accessible  to — jus- 
tice. Few  or  many,  every  one  of  them,  every 
two  of  them,  at  least,  must  have  within  a 
certain  distance  of  them  a  judge.  For  want 
of  justice,  any  man  may  at  any  time  lose  his 
all:  not  to  mention  life  and  liberty.  But  a 
very  small  portion  of  that  all  will  be  as  muc& 
as  lus  share  of  the  sum  requisite  for  the  maia* 
tenance  of  a  judge  can  possibly  amount  to, 
in  any  place  inhabited  and  worth  inhabitiog. 
Though  the  quantity  of  business  arising  with* 
in  a  given  territory  took  not  up  an  £d^  or 
even  a  quarter  of  the  time  of  the  judge,  yet 
if  the  territory  is  so  extensive,  that  any  per^ 
sons  living  beyond  the  cirde  that  bounds  it 
would  find  themsdves  beyond  that  greatest 
admissible  distance,  the  territory  of  that  judge 
ought  not  therefore  to  be  enlarged,  mudi  1^ 
any  other  territory  tacked  on  it.  In  a  very 
thmly  peopled  country,  such  as  is  the  T 
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empire  in  most  parts  of  it,  more  judges  may 
therefore  be  necessary  in  such  parts,  than  fiill 
employment  for  is  likely  to  arise. 
*  The  causes  which  contribute  to  render  the 
local  ground  of  multiplication  a  proper  one, 
serve  to  fix  the  mark  up  to  which  the  multi- 
plication of  tribunals  (and  consequently  the 
division  of  territory  for  this  purpose}  ought, 
and  beyond  which  H  ought  not,  to  be  pudied. 
The  inconyeniences  that  may  result  firom 
eceasional  fiulure  of  justice,  by  reason  of  want 
of  promptitude,  will,  it  is  true,  scarce  come 
under  calculation.  Those  resulting  from  the 
constant  denial  of  justice  are  easily  determi- 
nable: and  on  this  ground  it  may  be  laid  down 
as  a  role,  that  the  area  of  a  judicial  territory 
eqg^t  always  to  undergo  a  further  division. 
If  the  value  of  the  time  that  would  be  saved 
on  the  part  of  all  the  suitors  by  such  further 
division  would  be  greater  than  what  it  must 
coat  to  save  it — ^which  is  the  value  of  the  whole 
time  of  an  additional  judge,  added  to  that  of 
the  subordinate  officers,  whose  services,  form 
a  necessary  appendsge  to  the  judicial  office. 

If  an^  consideration  could  set  limits  to  the 
mnltipucation  of  tribunals  on  this  ground,  it 
would  be  that  of  publicity.  Publicity  has 
been  shown  to  be  the  sure  and  only  effectual 
pledge  of  probity  and  all  other  qualities  re- 
quisite on  the  part  of  the  judge.  Its  efficacy 
in  this  respect  will  be  proportioned  partly  to 
the  number  of  the  individuals  of  whom  the 
public  consists,  but  still  more  to  the  measure 
of  intelligence  to  be  found  among  them.  On 
this  account,  for  the  sake  of  getting  a'  good 
jmbke,  it  may  be  worth  while  to  send  the 
suitor  to  a  greater  distance  than  he  need  have 
to  go  otherwise.  On  the  mere  account  of 
economy,  it  might  be  worth  while  to  cut  down 
every  section  of  territory,  such  as  the  commit- 
tee's* districts,  into  six  or  eight  sub-sections, 
such  as  their  cantons :  yet  in  this  or  that  can- 
ted, ih&e  may  be  so  indifferent  a  public,  and 
in  the  chief  town  of  the  district  so  good  a  one, 
that  in  many  cases  it  may  be  worth  while  to 
waive  the  advantages  of  nearer  justice  for  the 
sake  of  those  of  letter  justice. 

But  of  this  consideration  alone,  what  is  the 
result?  Not  to  set  limits  in  any  respect  to  the 
■lultii^cation  and  distribution  of  tribunals : 
but  ooily  to  suggest  the  expediency  of  per- 
■utting  recourse  to  a  more  remote  tribunal 
in  preference  to  a  nearer  one. 

An  obvious  expedient  for  reconciling  the 
eppostte  demands  thus  made  by  vicinity  and 

Cfidty,  is  that  of  appeal:  when  the  near 
ice  is  found  not  to  be  good,  let  a  man  go 
ftrther  and  have  better.  Hence  the  use  of 
an  appeal  from  a  canton  court  to  a  district 
court. 

Bat  double  litigation  is  double  expense  and 
trouble.  If  the  second  litigation  can  be  saved, 
in  any  instance,  without  any  extraordinary 
<jq)eDse>  so  mtt<^  the  better.    If  the  time  re- 


quired by  the  quantity  of  business  is  suffident 
to  find  employment  for  a  district  court  of  im* 
mediate  jurisdiction,  in  addition  to  the  canton 
courts  vrithin  that  district,  the  interests  of 
vicinity  and  publidty  may  thus  be  reconciled 
in  the  first  instance.     Where,  in  the  opinion 
of  either  party,  the  superior  chance  of  good 
justice  is  worth  paying  for,  by  the  trouble  of 
going  to  an  immediate  court,  seated  in  the 
capital  tovm  of  a  district,  instead  of  a  nearer 
canton  court,  he  may  have  it.     Under  such 
an  arrangement,  causes  which  have  anything 
particular  in  them,  either  in  the  way  of  diffi- 
culty or  of  importance,  will  naturally  find 
their  way  to  the  district  court :  while  the  or^ 
dinary  run  of  causes  will  stay,  at  least  in  the 
first  instance,  in  the  cantons.  And  in  this  way. 
nature  will  effect,  in  the  most  perfect  man- 
ner, and  without  any  inconvenience,  a  sepa- 
ration which  art  and  positive  law  could  not^ 
as  we  shall  see,  execute,  but  in  a  very  im- 
perfect manner,  nor  attempt  without  very  sig- 
nal inconvenience.    On  this  consideration  is 
grounded  in  part  my  establishment  of  imme- 
diate district  courts,  and  the  intercommunity 
of  jurisdiction  between  every  such  court  and 
the  several  parish  or  canton  courts  within  th^ 
district,  as  according  to  Titles  V.  and  VL    ■ 
Under  the  restriction  thus  set  by  these  two 
considerations  of  economy,  it  is  evident  that 
the  multiplication  of  courts  upon  this  ground 
cannot  be  carried  too  fer,  nor  consequently 
the  extent  of  each  jurisdiction  confined  within 
too  narrow  bounds.     A  thing  much  to  bq 
wished  is,  that  no  court  of  immediate  juris- 
diction should  have  an  area  so  extensive,  W 
that  an  inhabitant  situated  at  the  remotest 
point  of  it  from  the  seat  of  justice  might  tra- 
vel thither,  do  his  buaness  Uiere,  and  return 
in  the  course  of  the  day,  virithout  sleeping 
elsewhere  than  at  his  own  home.  Travelling 
early  and  late,  this,  it  is  presumed,  he  may  do, 
if  the  distance  is  not  greater  than  ten  or  twelve 
miles.     This  measure,  not  only  the  cantons, 
but  even  the  districts,  if  the  seats  of  justice 
in  them  are  set  down  centrically,  will,  I  hope, 
be  found  in  general  not  to  exceed.    To  a  man 
who  can  afford  no  other  means  of  conveyance 
than  what  nature  furnishes,  ten  or  twelve 
piiles  very  early  in  the  morning,  and  the  same 
journey  late  in  the  evening,  would  be  no  in- 
tolerable hardship.      A  man  who  has  more 
easy  means  of  conveyance  at  command,  has, 
at  the  same  time,  less  need  to  regard  tiie 
expense  of  a  night's  lodging  from  home,  an4 
less  occasion  to  incur  it.    But  the  persons 
not  thus  fevoured  by  fortune  are  those  whose 
interest  ought  to  set  the  law ;  for  of  such  is 
the  bulk  of  the  people  made. 

I  speak  of  immediate  courts :  for  as  to  courts 
of  appeal,  as  in  general  they  ought  not  in  their 
judgments  to  take  into  consideration  any 
other  materials  than  what  were  possessed  by 
the  court  below,  and  as  it  will  not  in  any 
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case  be  necesnry  thai  ttey  should  engage  in 
any  examination  of  personal  evidence  ^em- 
selves,  the  necessity  of  personal  attendance  of 
parties  does  not  extend  to  them.  But  of  this 
under  the  heads  of  appeals.  What  if  a  district 
should  be  found  anywhere,  whose  funds  were 
insufficient  to  the  defraying  of  this  necessary 
expense  ?  The  aid  of  more  opulent  districts 
must  be  called  in.  Where  there  is  no  justice 
there  should  be  no  inhabitants.  And  that 
there  should  be  justice  in  every  territory  is 
scarcely  more  the  interest  of  the  inhabitants 
of  that  territory  than  of  all  its  neighbours. 

Expenses,  of  which  all  parts  of  the  king- 
dom have  the  benefit,  should  be  defitiy^ 
by  alL  It  is  not  therefore  merely  where  a 
district  is  unable,  but  where  it  is  less  able 
than  others,  that-  it  has  a  claim  upon  others 
for  relief.  Thus  fiur,  then,  extends  that  least 
admissible  number  oif  local  judicatures,  to  the 
expense  of  which  the  whole  wealth  and  popu- 
lation of  the  kingdom  should  equally  contri- 
bute. In  a  territory  of  which  the  population 
requires  a  further  division  of  territory  and  an 
additional  supply  of  tribunals,  the  same  cause 
that  creates  the  demand  will  afford  the  means 
of  satisfying  it.  The  more  people  there  are 
who  want  justice,  the  more  there  are  to  pay 
for  it. 

The  case  above  put  must  surely  be  ideal 
in  a  country  like  France ;  unless  possibly  in 
the  neighbourhood  of  Bourdeaux.  But  in 
some  countries,  for  example  in  the  Russian 
empire  and  in  America,  it  may  have  its  ap- 
plication. 

As  to  the  number  of  courts  of  justice  that 
France  could  afford  to  maintain,  we  know 
thus  much,  that,  if  according  to  the  foregoing 
definition,  it  were  worth  wMle,  she  conld  a^ 
ford  as  many  as  she  contuns  parishes.  For 
she  can  afford  to  maintain,  and  always  has 
maintained,  as  many  ministers  of  religion  as 
she  contains  parishes.  Better  justice  without 
religion  than  religion  without  justice.  Reli- 
pon  can  exist,  does  exist  without  mbisters : 
justice  never  can  exist,  never  has  existed, 
without  judges.  But  what  is  there  between 
justice  and  reUgion  so  incompatible,  as  that 
he  who  ministers  to  justice  might  not  minis- 
ter to  religion,  or  he  who  ministers  to  reli- 
gion, might  not,  optionally  at  least,  minister 
to  justice  ?  On  this  consideration  stand  the 
passages  in  Tit  V.  of  my  draught  relative  to 
the  provisional  and  optional  use  to  be  made 
of  ecclesiastical  ministers  in  the  capacity  of 
parochial  judges. 

The  purely  temporal  ground  of  multiplica- 
tion may,  as  hath  already  been  observed,  re- 
quire more  courts  within  a  given  territory, 
than  it  would  be  very  material  on  the  purely 
local  ground  to  distribute.  Where  this  is 
the  case,  intercommunity  of  jurisdiction  may 
be  permitted  with  less  scruple :  and  from  in- 
tercommunity of  jurisdiction,  in  as  for  as  other 


considerations  aDow  of  it,  very  material  «#* 
vantages  may  be  observed,  as  I  ahdl  pratBoti^ 
have  occasion  to  show. 

Taking  a  country  throtm^MHit,  ihe  pmhr 
temporal  ground  cif  multi|dicatioB,  wad  tb» 
local  ground  of  distribution,  i^oe  Iwsitfi* 
prettjr  well  in  the  results  they  dictate.  Uis 
only  m  towns,  that  you  can  fold  it  armsssfj 
on  account  of  the  quaatity  of  biisiiMss  lo 
set  down  in  the  same  territocy,  two  tribunala 
which  on  account  of  the  ^Bstaaoe,  it  will  not 
be  eminently  advantageous  to  distribate. 

What  must  never  be  forgotten  io,  tint 
though  the  grounds  for  molti^ieatMii  of  to- 
bunals  may  be  two,  the  ground  for  diapeta^p 
tiiem,  and  in  consequence  for  parecHJag  mm 
jurisdiction  between  them,  is  but  one.  This 
simfde  and  genuine  principle  of  demaicBtiaA 
I  style  the  geographical  one,  la  coBtrafio- 
tinction  to  certain  spurious  ones,  of  whidi 
presentiy. 

As  to  this  principle,  it  must  be  obaenrei 
that,  though,  when  the  sections  of  tenitarr 
that  have  been  the  result  of  it  are  very  oomlC 
for  example  less  than  the  area  of  the  Iwscst 
towns,  the  benefit  to  be  obtained  from  par* 
suing  it  still  further  be  not  very  eonmder- 
able,  yet  that  benefit  is  always  aometfaii^: 
so  that,  in  whatsoever  section  of  territorj  tho 
quantity  of  business  requires  the  placing  of 
two  tribunals,  it  is  better  to  place  them  at  a 
oertoin  distance  from  one  another  thaa  not: 
and  for  that  purpose  to  cut  down  the  seetaoa 
into  two,  how  litUe  rigour  soever  lUKf  ba 
thought  necessary  in  guarding  the  limits  be- 
tween the  two  sections  from  being  overleaped. 
Neglecting,  therefore,  the  pur^y  ten^orol 
ground  of  multiplication,  as  one  whidi  can 
never  present  any  tribunab  as  fit  to  be  erect- 
ed, which  on  the  ground  of  local  conveaiesoa 
it  would  not  be  advantageous  to  distribvteu 
we  may  consider  dittrUnOum  as  the  inaepar* 
able  accompaniment  of  MMkipUcatiam^  aad 
the  ^ographical  principle  of  demarcatioB  as 
presiding  throughout  over  the  estafalishmaBfi 
of  courts  of  justice. 

I  seem  to  have  said  nothing:  in  foct,  Ihovs 
said  everything.  So  long  as  any  more  ooorts 
can  be  set  down  to  advantage,  in  addition  to 
such  as  may  already  have  been  set  down  uptm 
the  geographical  principle,  ao  long  ought 
more  courts  to  be  set  down,  but  still  upoa 
the  same  principle. 

When  there  are  so  many  tribonals  erected 
upon  that  principle,  as  it  is  worth  while  to 
have  in  a  territory,  more  tribonala  ouglit  not 
to  be  erected  on  any  considerstion,  or  on  say 
pretence.  Add  but  a  single  tribunal  more, 
on  the  suggestion  of  any  other  priadple, 
what  is  the  consequence?  As  a  court  oC 
justice  it  is  useless :  as  a  source  of  expeme 
it  is  pernicious. 

If  onythmg  prevented  the  apfdieatna  of 
the  geograpucal  priadples  <tf  (' 
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Other  priodplef  migbt  be  resorted  to,  and 
jurisdiction  might  be  canred  out  in  the  man- 
sier  presented  by  such  other  principles.  No 
principle  for  this  purpose  has  erer  been 
adopted  in  an  extensive  couhtry :  none  erer 
eould  have  been  adopted  to  the  total  exclu- 
sion of  the  geographical  one.  Other  prin- 
ciples, however,  have  been  resorted  to  in 
eoncurrenoe  with  it,  sometimes  perhaps  be- 
came something  prevented  carryini^  the  geo- 
firmphical  principle  to  the  end  of  its  career, 
Dut  oftener  without  that  reason,  without  any 
good  reason,  and  without  any  cause  but  the 
propensity  to  imitation.  But  all  such  spu- 
rious principles  are  very  bad  succedanea  to 
the  onlv  genuine  one,  having  no  advantage 
over  it  in  any  respect  whatsoever,  and  being 
incurably  infected  with  many,  and  very  im- 
portant, inconveniences,  as  will  presently  be 
seen. 

'  These  prindples  may  be  an  reduced  to  two: 
the  metaphyncal,  as  I  take  leave  to  style  it, 
and  the  peamkary.  The  metaphysical  prin- 
ciple of  demarcation  is  a  bad  principle :  the 
pecuniary  one  is  a  bad  modification  of  that 
md  principle. 

I  term  metaphymcal  tiie  principle  that  gives 
to  one  court  one  sort  of  cause,  to  another  court 
another  sort.  Geography  is  a  study  as  plea- 
aant  as  it  is  simple:  it  is  one  of  the  sports  of 
children.  Metaphysics,  when  well  applied, 
thoufih  a  very  useful,  is  a  very  drv  study : 
and  here,  being  very  ill  applied,  it  is  a  very 
pernicious  one. 

From  the  sensible  world  you  now  find  your- 
self launched  into  the  intellectuaL  Adhere  to 
the  geographical  principle,  the  map  of  France 
or  ^gland  is  your  sufficient  guide.  A  specu- 
lative field  now  commands  and  tortures  your 
attention.  A  new  map  is  now  spread  before 
you :  a  map  of  causes  of  action,  of  sorts  of 
rights,  of  sorts  of  wrongs,  or  of  offences  which 
are  the  infringement  of  those  rights.  Spread 
before  you,  did  I  say?  No :  the  legislator  has 
done  no  such  thing  for  you :  he  knows  not 
how  to  do  it.  He  refers  to  objects  as  if  they 
were  to  be  found  in  such  a  map :  but  the  map, 
if  there  be  any  such  thing  made,  it  must  be 
you  that  make  it.  It  is  for  want  of  under- 
standing metaphysics  that  the  legislator  talks 
metaphysics  to  you,  and  calls  upon  you  to 
understand  it.  On  pain  that  may  follow,  on 
pain  df  Ufe,  libertv,  or  fortune,  be  commands 
YOU  to  understand  that  with  which,  had  he 
nimself  understood  it,  he  would  have  known 
better  than  to  have  meddled. 

To  some  of  the  tribunals,  severed  by  the 
met^ysical  principle  of  demarcation  from 
tiie  body  of  those  set  up  upon  the  geographi- 
cal principle,  the  committee  give  the  name 
of  tntnmaU  of  exception.  I  give  it  to  all  of 
them.*  Tribunals  of  exception  are  productive 


■rfi, 


•  Coorts-maitiaL  a 
lis,  should  there  be 


.  tribu- 
any,  on  board  of  private 


of  various  inconveniences,  Which  multiply  io 
proportion  to  the  number  of  such  tribunals. 
Spite  of  those  inconveniences,  the  very  few 
tribunals  of  exception  which  stand  in  my  plan 
under  that  name,  are  not  only  convenient  but 
necessary,  as  will  be  shown  further  on.  Ex- 
ceptbg  those,  of  whidi  the  committee  take 
no  notice,  no  others  are  attended  with  any 
advantage  whatsoever. 

An  establishment  constructed  exclusively 
upon  the  geographical  principle  of  demar- 
cation,  and  that  pursued  to  the  utmost,  is 
diargeaUe  with  one  inconvenience,  whi(^  it 
the  expense.  But  of  this  inconvenience  a  cer« 
tain  measure  is  inseparaUe  from  the  establidb- 
ment  upon  any  plan :  it  is  inseparable  from 
all  establishments :  and  by  the  supposition^ 
the  expense  is  not  laid  out  without  firuit.  It 
is  chargeable,  however,  with  no  other  ima- 
ginable inconvenience  whatsoever.  An  esta^ 
blishment  into  which  the  other  principle  of 
draoarcation  is  admitted,  is,  in  proportion  aa 
that  other  principle  is  pursued,  attended  witii 
no  less  expense,  and  with  the  following  in- 
conveniences, from  which  the  geographical 
one  is  firee :  — 

1.  Superfluous  nmltitiide  of  courts :  henca 
money  wasted  to  pay  unnecessary  salaries.  So 
many  courts  as  it  is  worth  while  for  vou  to  pay 
for,  so  many  does  the  geographical  principle 
require :  whatever  the  metaphysical  adds,  are 
just  so  many  which  it  is  not  worth  your  while 
to  pay  for.  Five  courts  the  committee  have 
taken  from  the  geographical  principle ;  courts 
of  appeal  mdud^d:  the  canton  court,  the  dis- 
trict court,  the  department  court,  the  superior 
court,  and  the  supreme  court.  Four  others 
they  have  taken  from  the  metaphysical  prin- 
ciple :  their  high  national  court,  their  court 
of  police,  their  court  of  trade,  their  court  of 
administration  and  revenue :  not  to  mention 
what  they  call  a  reconciliation-office,  and  I  a 
court  for  obstructing  justice. f 

2.  Inconvenient  paucity  of  courts :  the  in- 
evitable consequence  of  such  a  superfluity.  If 
five  ranks  of  courts,  one  above  another,  are 
necessary  in  any  one  sort  of  cause,  so  are  thejr, 
without  any  exceptions  worth  mentioning,  m 
each. 

Five  times  five  and  once  five  make  thirty  t 
applying  the  geographical  principle  to  each 
divinon  made  of  the  metaphysical,  they  ought 
therefore  to  have  had  thirty  sets  of  courts, 
instead  of  thirteen.  Their  court  of  revenue, 
for  example,  has  cognizance  of  debts  due  to 
the  state  on  the  ground  of  taxes :  but  as  four 
thousand  of  these  courts  were  too  many  to 
distribute  among  the  cantons  in  addition  to 
the  four  thousand  courts  called  canton  courts, 

ships  at  sea,  and  legalised  assemblies,  so  far  as 
concerns  the  prescnring  good  order  m  the  as- 
sembly, 
f  See  further  on,  a  fuller  catakgne  of  these 
I  courts. 
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the  canioiiB  are  deprired  of  the  benefit  of 
these  courts,  which  are  given  to  the  districts 
only,  to  the  amount  of  no  more  than  five  or 
six  hundred.  But  if  it  be  inconvenient  to  a 
man  to  travel  from  one  side  to  another  of  a 
district,  to  answer  to  a  demand  of  two  or 
three  livres  made  on  him  on  the  part  of  an 
individual,  it  is  not  at  all  less  so  when  the 
demand,  instead  of  being  made  on  the  part 
of  an  individual,  is  made  on  the  part  of  the 
crown. 

3.  Useless  addition  made  to  the  volomi- 
nousness  of  the  laws,  with  which  increases 
always  the  difficulty  of  apprehending  and  re- 
taining them ;  and  the  chance  that  a  given 
disposition  of  law  will  in  each  given  instance 
be  ineffectual  to  its  object  —  effectual  only 
to  the  purpose  of  drawing  down  punishment 
or  other  unexpected  hardships,  for  want  of 
having  been  apprehended  or  retained. 

4.  Difficulty  of  knowing  which  of  so  many 
sorts  of  courts  to  resort  to.  How  happy  the 
suitor  where  there  is  but  one  court,  the  court ! 
the  simplest  of  all  clowns  would  not  mistake 
his  way  to  it.  Cut  courts  out  of  another  with 
metaphysical  sheers,  a  science  of  that  which 
ought  not  to  have  had  existence  is  thus  cre- 
ated out  of  nothing.  To  the  necessary  science 
of  knowing  whether  you  have  a  right  and  a 
remedy  for  it,  is  added  the  unnecessaty  one 
of  knowing  to  what  sort  of  a  judge  you  are 
to  go  in  order  to  get  your  remedy.  In  vain 
have  you  re-enacted  your  indefeasible  law  of 
nature,  and  proclaimed  the  maxim.  Every  man 
kt8  own  lawyer.  The  hireling  laughs  at  your 
maxim,  and  sits  down  in  tranquil  certainty  of 
his  prey.  He  knows  that,  in  the  very  first 
step  in  the  road  to  justice,  you  have  built  a 
labyrinth,  to  which  no  man  has  a  certain  due, 
and  to  whieh  no  man  but  a  lawyer  can  pre- 
tend  to  have  any.* 

.  As  to  the  committee,  the  fonndatiov  of 
their  labyrinth  is  laid ;  but  who  shall  say, 
when,  or  by  whom,  it  shall  be  finished? — 
Out  of  the  first  parcel  of  metaphysics  come 
forth  doubts :  then  comes  more  metaphysics 
to  solve  those  doubts ;  and  out  of  the  firesh 
metaphysics  arise  firesh  doubts.  At  a  mo- 
ment s  glance,  I  see  doubts  enough  to  fill  a 
volume : — but  who  would  thank  me  for  it  ? 


*  In  considering  the  necessity  of  advice  as  le- 
suiting  from  the  complication  of  the  system  of 
tribuMls,  I  speak  with  refennce  to  the  current 
systems  dP  procedure,  and  such  as  the  plan  of  the 
committee  seems  to  promise.  Accordins  to  mine, 
even  this  cause,  powerftil  as  it  is,  coola  not  pro- 
duce any  such  necessity.  The  suitor  having  a 
light  to  go  into  any  court,  and  claim  die  atten- 
tion of  the  judge,  the  first  moment  he  sees  him 
unoccupied,  to  his  demand,  whatever  it  was,  and 
to  the  tacts,  (whatever  they  were)  on  which  he 
grounded  it  it,  would  lie  upon  the  judge  to  tell 
nim  whether  it  had  any  foundation  in  law  z  if  so, 
in  what  part  of  the  kw,  and  to  what  other  judge, 
If  not  to  hhnselVit  bdioaged  to  make  it  good.     I 


5.  Subservience  to  the  purposes  of  pobli- 
dty  is  not  the  least  among  the  advantages  c£ 
the  prindple  of  universal  competence.  Tri- 
bunals of  exception  cut  off  the  attentiao  of 
the  public  from  the  prindpal  coorta,  and  from 
each  other,  and  break  down  the  sttpennteiid-: 
ing  part  of  it  into  portions  too  small  to  be 
suffidentlv  respectable. 

In  England,  as  in  France,  a  thousand  ht^ 
terogeneous  tribunals,  armed  with  scraps  and 
fragments  of  jurisdiction,  distract  the  atten* 
tion  of  the  public,  not  less  than  they  defiarsi 
the  fiice  of  justice.  Gather  up  these  hag^ 
ments,  put  them  into  one  great  receptacle* 
no  part  of  the  public  will  be  lost.  This,  and 
that,  and  t'other  court,  escape  firom  obeerra* 
tion ;  but  the  court,  an  object  deriving  great- 
ness fit>m  its  simplidty,  lifts  up  its  head  VkB 
a  landmark,  and  extorts  attenticm  from  the 
most  incurious  eye. 

Ask  for  the  advantages  of  this  oompHea- 
tion:  they  are  absolutely  none.  No,  not  the. 
smallest  particle ;  not  a  shadow  of  advantage. 
Aparticularbruichof  thelaw,  itwillbe  saMW 
will  in  a  particular  spot  find  of  itself  constant 
employment  for  a  court  of  justice.  Be  it  so. 
What  follows?  That  vou  ought  to  have  a 
court  empowered  to  take  cognizance  of  that 
branch,  and  no  other  ?  By  no  means.  By 
denying  to  that  court  all  other  branches  m 
jurisdiction,  what  do  you  gain?  Nothing. — 
Oh  I  but  the  judge  may  not  understand  the 
other  branches  so  well  as  that  particular  one. 
Why  so  ?  what  should  hinder  him  ?  Does 
not  every  advocate  that  practises  miderstand 
every  branch  ?  The  knowledge  which  yoa 
make  sure  of  finding  in  every  advocate,  wlqr 
should  you  doubt  of  finding  it  in  a  judge  ? 
The  judge  has  the  advocate  to  fmMnpt  htm : 
who  is  there  to  prompt  the  advocate?  When 
the  book  of  the  law  is  opened  befiare  him,  as 
you  intend  it  shall  be,  will  it  be  more  dk&. 
cult  for  him  to  read  one  page  of  it  than  an- 
other? No:  if  the  law  has  anjrthiog  in  Hk 
more  difficult  than  another,  it  la  this  very 
sdenoe,  which  you  create  out  of  nothii^y 
under  the  notion  of  solving  difflcoHy.  What 
belongs  to  him,  and  what  does  not,  is  ooe  of 
the  most  difficult  pcnnts  whidi  the  judge  of 
a  tribunal  of  exception,  or  the  iuige  from 
whose  jurisdiction  a  tribiual  of  excqicion  is 
severed,  has  to  solve. 

The  particular  brandi  of  busineas,  yoa  my; 
will  be  suffident  of  itself  to  fill  up  die  tiaie 
of  one  tribunal.  So  it  certainly  may  be,  just 
suffident  to  take  up  the  time  of  one  courts 
and  no  more ;  just  suffident  to  take  up  the 
time  of  two  courts,  and  no  more ;  and  so  oo. 
All  this  is  possible :  but  the  chances  against 
its  bdng  fiict  are  infinity  to  one.  Is  one  of 
these  peculiar  courts  not  quite  suffident? 
Two  such  courts  will  be  sufficient,  and  a  great 
deal  more.  Institute  but  one  of  them,  al) 
men  are  delayed,  and  tome  go  without  jas- 
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taoe.  InstHnte  two,  tbe  judges  of  one  or 
lx»th  tit  idle  a  great  part  of  their  time.  I  ask, 
'^vrhat  is  tiie  use  of  Uieir  being  kept  idle,  sur- 
rounded as  the^  are  by  fellow-dtizens,  who, 
-for  rights  relative  to  other  branches  of  the 
law,  are  Ibgering  without  remedy? 

Bad  as  the  metaphysical  principle  of  demar- 
cation is,  the  pecuniary  is  still  worse.  Why? 
Because  to  all  the  bad  qualities  of  the  meta- 
physical, it  adds  others  of  its  own.    To  such 
m  court  shall  belong  the  cognizance  of  such 
mnd  such  sorts  of  causes,  says  the  metaphy- 
sical principle:  provided  they  are  not  beyond 
«a<^  or  sudi  a  value,  subjoins  the  pecuniary. 
"What  follows?  That,  besides  being  phigued 
•bout  the  9ort  of  cause,  you  are  plagued  about 
tlie  vahte.     What  if  the  value  of  the  thing 
-change  in  the  course  of  the  cause  ?  What,  if 
there  be  several  who  claim  shares  in  it,  or 
against  whom  shares  are  claimed?  What  if 
one  cUimant  gives  up  his  share,  and  makes 
*the  thing  beyond  value?    Does  the  addition 
•of  interest  to  principal,  or  of  costs  of  suit  to 
both,  ndse  it  beyond  value?    The  doubts, 
that  sprung  out  of  the  institution  of  assessors 
to  criminal  examinations,  are  nothing,  in  com- 
parison with  the  unobviated  ones  dat  might 
he  drawn  out  of  this  single  word. 
'     But  the  worst  charge  against  the  pecuniary 
principle  is  yet  behind.    It  is  the  being  oon- 
-nected,  as  it  is  inseparably,  with  a  fidse  esti- 
mate  of  importanee:  in  consequence  of  which, 
causes  of  chief  moment  have  been  treated  in 
▼arions  ways,  as  if  they  were  of  little  moment, 
4»  none  at  all. 

To  detect  the  &lse  measure,  we  must  lay 
^wn  the  true,  ^ew  a  cause  through  the 
nediam  of  public  concern,  the  importance  of 
m  class  of  causes  has  two  measures ;  its  im- 
portance to  the  interest  of  each  individual 
person  concerned  in  each  individual  cause,  and 
the  number  of  individuals  so  concerned. 

On  both  accounts,  the  importance  of  a  dass 
of  causes  relative  to  a  sum  nominally  small, 
instead  of  being,  what  the  pecuniary  principle 
slways  supposes  it  to  be,  less  than  that  of  a 
idass  of  causes  relative  to  a  siun  nominally 
large,  is  greater.  The  importance  of  a  sum 
to  the  interest  of  a  given  individual,  is  in  its 
ratio  to  his  income.  It  is  but  a  small  propor- 
tion of  the  people,  for  example,  in  France,  that 
have  eadi  so  much  as  200  hvres  a-year  to  live 
oa :  a  very  small  proportion,  indeed,  if  women 
and  children  are  to  be  taken  into  the  account  :* 
the  king's  brothers  are  to  have  each  exactly 
20,OOOt  times  that  sum ;  2,000,000  of  Uvres. 
One  livre  is,  therefore,  of  at  least  equal  impor- 
tance to  the  one,  with  what  20,000t  livres  is 
of  to  the  other.  It  is,  in  het,  of  much  greater 
importance :  for  superfluity  will  bear  retrench- 


*  M.  Claviere,  in  alate  pubUcatioo,  makes  the 
avenge  expenditure  of  an  individaal  in  France, 
rich  and  poor  taken  together,  146  livres  a-year. 

t  F^rtiapa  diis  ihoiad  be  i0,M0  livi«s.i^jed 


Bient,  and  that  in  proportion  as  it  is  super- 
fluons:  a  bare  subsistence  will  bear  none. 
Take  from  a  king's  brother  half  his  income* 
he  still  remains  an  opulent  prince.  Take  from 
an  ordinary  day-labourer  half  his  income,  he 
starves. 

Taking  this  for  the  true  measure  of  pecu- 
niary importance,  the  importance  of  a  cause, 
taken  indiscriminately,  is  rather  in  the  inverse 
than  in  the  direct  ratio  of  the  sum ;  for  as  the 
classes  of  men  are  more  numerous  as  they  are 
poorer,  and  the  most  numerous  of  all  is  the 
poorest  of  all,  a  cause  about  a  small  sum  b 
more  likely  to  be  the  cause  of  a  poor  man, 
than  a  cause  about  a  large  one. 

The  medium,  through  which  the  question 
of  importance  has  usuidly  been  viewed,  is  of 
a  different  tinge.  That  cause  is  a  cause  of 
importance  in  the  eyes  of  a  legislator,  that 
would  be  so  to  a  man  of  his  optdence,  that  is 
of  his  dignity,  and  to  the  great  men,  that  is, 
to  the  rich  men  he  is  wont  to  live  with*—  of 
whom  alone  be  is  wont  to  think  with  any  de- 
gree of  complacency,  and  who  alone  are  de- 
serving of  his  care.  That  cause  is  a  cause 
of  importance  in  the  eyes  of  a  lawyer,  which 
will  afford  a  lawyer  such  a  fee  as  aroan  of  lus 
dignity  may  stoop  to  take.  Such  a  cause  ib 
to  be  summoned  up  to  those  superior  courts 
where  men  of  such  dignity  do  not  disdain  at- 
tendance. A  cause  of  no  importance  is  a  cause 
that  will  afford  no  such  fee.  What  becomes 
of  such  cause,  or  of  the  dass  of  people  likely 
to  be  concerned  in  such  a  cause,  is  a  question 
not  worth  caring  about.  The  cause  and  the 
parties  are  turned  over,  without  appeal,  to 
some  obscure  and  inferior  jurisdiction  which 
does  with  them  what  it  pleases. 

From  the  notions,  just  and  unjust,  that  have 
prevailed  respecting  the  importance  of  differ- 
ent classes  of  causes,  two  principal  distinctions 
have  been  deduced ;  one  respecting  the  mode 
of  judicature  to  be  respectively  allotted  to 
them ;  the  other  respecting  the  treatment  to 
be  given  to  them  in  the  way  of  appeal.  The 
latter  consideration  belongs  to  the  next  head : 
a  few  words  relative  to  the  former  may  come 
in  here. 

When  the  subject  thrives,  it  is  sometimes 
by  the  care  of  his  keepers,  and  not  unfie<- 
quentiy  bv  their  neglect.  Regular  justice,  as 
it  is  caJleo,  is  the  justice  whidb  the  reverence 
of  lawyers  has  provided  for  important  suitors 
and  important  causes.  Summary  justice  is 
that  with  which,  in  their  disdain,  they  have, 
in  some  few  instances,  prevailed  upon  them- 
selves to  indulge  the  vulgar  herd.  Regular 
justice — that  is,  dilatory,  expensive,  re&ied, 
justice,  and,  in  every  respect,  and  every  in- 
stance, the  worse  for  its  refinement.  Sum- 
mary justice— that  is,  cheap,  expeditious,  and 
substantial.  The  division  having  been  made, 
the  distribution  could  not  have  been  mora 
happy.    But  the  plain  truth  is,  that  do  audi 
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distinction  ought  to  liave  existence.  Good 
justice,  it  is  not  less  in  the  power  of 'legisla- 
tors to  bestow,  if  such  is  their  pleasure,  upon 
the  most  important  causes  than  upon  the  nuMt 
trifling  ones :  upon  the  rich  than  upon  the 
poor.  Justice  in  itself  is  simple :  it  w  the 
same  for  one  man  as  for  another :  it  is  only 
legislators  who,  by  the  advice  of  lawyers, 
have  complicated  it,  and  torn  it  into  shreds. 
It  is  neither  above  nor  below  any  man's  level, 
unless  where  removed  out  of  his  reach  by  the 
interested  cunning  or  blundering  anxiety  of 
those  whose  province  it  is  to  dispense  it. 

That  summary  justice  is  really  the  genuine, 
and  regular  the  counterfeit,  is  what  any  one, 
¥^0  has  read  the  observations  of  Art.  21  of 
the  preceding  Title,  has,  I  trust,  found  some 
cause  to  suspect.  To  convert  his  suspicions 
into  complete  assurance  belongs  not  to  the 
present  work,  but  to  the  subject  of  procedure. 

If  these  principles  of  demarcation  have  no 
foundation  in  utility,  how  came  they,  say 
you,  to  be  adopted?  Just  as  so  many  other 
principles  came  to  be  adopted  in  legislation, 
■  at  first  from  some  narrow  private  interest,  or 
some  narrow  view  of  public  good,  afterwards 
from  imitation.  Force  alone  decided  geo- 
graphical boundaries :  force  and  cunning  to- 
gether decided  metaphysical  ones.  In  the 
war  of  all  against  all,  while  baron  and  baron 
were  fighting  for  territory,  lawyer  and  lawyer 
were  scrambling  for  jurisdiction.  The  king's 
lawyer  seized  what  he  could  firom  the  bo- 
ron's lawyer :  the  baron's  lawyer  retaliated  as 
well  as  he  was  able :  the  priest  stole  what 
he  could  from  both.  This  was  the  case  all 
over  Europe.  In  France,  this  precious  branch 
of  metaphysics  derived  peculiar  encourage- 
jnent  from  royal  indigence :  jurisdiction  was 
cut  in  slices  to  be  sold ;  and  the  discovery  of  a 
new  brandi,  capable  of  being  stripped  ofi*  any- 
how firom  the  old  trunk,  was  like  the  disco- 
very of  a  gold  mine.  New  laws  would  cause, 
every  now  and  then,  firesh  branches  to  sprout 
out :  and  then,  what  was  to  be  done  with 
them?  Dbtribut-ed  among  the  sets  of  judges 
in  being?  Their  hands  were  fiill  already. 
New  remedies  would  now  and  then  be  thought 
of  for  old  subsisting  rights :  the  old  judges 
could  not,  or  would  not  apply  them:  and 
new  workmen  were  appointed  to  the  new 
work.  Tired  of  being  without  justice,  in 
countries  where  the  extravagance  of  the  price 
threw  it  out  of  people's  reach,  parts  of  the 
jMople  would  grow  clamorous :  their  demand 
would,  every  now  and  then,  be  complied  with, 
«s  to  a  few  sorts  of  causes,  to  a  value  too 
small  to  be  worth  a  lawyer's  notice :  and  thus 
the  pecuniary  principle  came  to  be  grafted 
upon  the  metaphysical  in  these  and  several 
other  ways.  The  artificial  principles  of  de- 
marcation had  got  so  far  the  ascendant  as 
almost  to  hide  ^e  natural  one  from  view. 
.    The  oomBiittee  found  this  system  of  wa^ 


plication  in  full  vigour.  What  did  they? 
They  did  as  every  body  must  do :  go  to  W€fk 
upon  the  old  stock  of  ideas,  when  time  for 
the  discovery  of  new  and  better  ooes  is  noi 
to  be  had.  When  the  treasury  of  error  m 
exhausted,  then  at  last  copnes  truth :  whtm 
the  stores  of  complication  are  expended,  ^bem 
at  last  comes  simplicity. 

I  have  spoken  of  certain  tribunala  of  es- 
ception  under  the  name  of  neee$sary  osiesw 
Their  bare  names  might  perhaps  be  received 
by  most  men  as  suffioent  proof  of  their  txtk 
to  that  epithet.  But  a  legislation  ought  not 
in  the  minutest  article  to  rest  upon  the  naked 
grounds  of  prejudice.  Error  lurks  vaumg 
unquestioned  propositions. 

1.  Courts-MartiaL  —  Among  military  aea 
the  necessity  of  the  strictest  discipline  is  di- 
vious  to  every  body.  Such  discipHne  oouli 
not  be  maintained  without  military  coortiL 
All  is  lost,  if  obedience  does  not  fi»Uow  in- 
stantaneously upon  command.  A  soldier 
might  as  well  be  out  of  the  reach  of  coai* 
mimd  as  out  of  the  reach  of  instant  judik»> 
ture.  In  such  a  service  itinerant  suitors  most 
be  accompanied  by  itinerant  judges.  In  sb^ 
a  service  no  one  can  so  well  judge  of  the 
importance  of  an  order  as  he  who  gives  it 
While  the  ordinary  judge  was  learniiy  so 
much  of  the  art  as  would  be  necessary  to  e»> 
able  him  to  form  his  judgment,  the  service 
would  be  going  to  ruin.  Hapfi^y  they  whs 
command  soldiers  will  serve  to  judge  thesi, 
so  that  the  nation  will  not,  on  the  aoore  of 
this  part  of  the  judicial  establishmcBt,  bt 
loaded  with  any  additional  expense. 

2.  Tribun^  if  anytiung  of  that  sort  there 
be  on  board  of  vessels  in  private  service,  ai 
surely  there  might  and  ought  to  be,  woaU 
scarcely  come  to  be  mentioned  under  the 
head  c^  tribunals  of  exception,  w«re  it  not 
for  the  state  of  sobordinatioii  into  wbiA 
their  judgments  might  be  put  in  the  way  of 
appeal,  with  relatimi  to  the  ordinary  eourtb 
While  at  sea,  if  any  jurisdictkm  is  exercised 
over  the  dass  of  persons  in  question,  it  mMt 
be  by  a  tribunal  of  exception :  for  a  ju^K* 
cannot  be  on  land  and  out  at  sea  at  the  sane 
time.  While  in  harbour,  the  necessity  for 
the  tribunal  of  exception  exists  no  loi^; 
for  the  harbour  is  within  the  reach  of  oidi* 
nary  justice.  But  in  this  instance  noUdng 
hinders  but  that  the  judgment  given  by  the 
tribunal  of  exception  out  at  sea  migltt»  whea 
the  vessel  returns  into  harbour^  be  suljeet 
toreviewof  an  ordinary  court.  If  so,  that 
court  ought,  for  the  reasoas  given  under  tW 
head  of  appeal,  to  be  a  court  of  pure  appeal» 
and  not  an  immediate  court. 

3.  Ecclesiastical  courts,  in  as  for  as  their 
jurisdiction  is  confined  to  the  maintenance  of 
ecclesiastical  discipline  among  ecdcaiasticd 
men,  I  have  added  provisionally  to  the  nuoi- 
ber  of  tribunals  of  exception,  nieiely  to  avsid 
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'  prejudging  a  ddieate  question  at  an  imma- 
tore  period*  This  itaUe  will  sorely  be  taken 
by  Hercules  for  the  scene  of  one  of  his  la- 
boors,  but  surely  it  will  be  the  last  scene. 
The  reason  grounded  on  the  supposition  of  a 
peculiar  sort  of  skill  not  likely  to  be  pos- 
aeased  by  (wdinary  judges — this  reason,  if  not 
altogether  so  cogent  in  this  as  in  the  military 
depertmait,  is  at  least  at  a  distant  view  m 
plMiaible.  This  b  no  place  for  giving  that 
pUrusibility  any  disturbance. 

4.  Representative  bodies  and  other  lega- 
lised assemblies,  for  the  purpose  of  preserving 
good  order  during  the  continuance  of  the  as- 
sembly.—To  deny  an  assembly  a  tribunal 
fyr  thk  purpose,  would  be  to  refuse  it  the 
right  of  self-preservation.  Without  the  means 
of  quelling  disturbance,  and  that  at  the  very 
instant  the  disturbance  was  offered,  it  might 
never  act,  for  it  might  be  constantly  dis- 
torbed.  A  negative  upon  aU  its  acts  would 
thus  be  in  the  power,  not  only  of  everv  sin- 
gle member,  but  of  every  idle  or  malieious 
stranger. 

Cast  an  eye  over  the  several  heads  of  in« 
convenience  which  pleMl  against  the  estab- 
lislimettt  of  tribunals  of  exception  in  general, 
you  win  find  them  either  apply  but  fiuntly 
a  these  instances,  or  vanish  altogether.  But 
any  fiirther  discussion  relative  to  points  so 
elew  would  scarcely  be  of  use. 

To  these  tribunsJs  of  exception,  of  whidi 
the  committee  take  no  notice,  but  whidi  they 
eertaiidy  have  no  idea  of  abdhshing,  they  add 
the  following  ones,  which  they  either  create 
or  preserve.  I  mentioned,  I  believe,  but  five 
of  them  in  a  preceding  paragraph :  for  tiie 
stores  of  such  a  mine  were  not  to  be  exhausted 
by  a  first  glBDce. 

L  New  TrUnmah  ofExeeptitm^  erected  wtder 
the  expreu  character  of  Cowrte  of  Justice, 

I  Ftaiily.Tfibunal  for  dvil  cases.   Tit.  IX. 

Art.  n. 
%  A  diftrent  Ftoiily- Tribunal  for  penal 

cases    Tit  IX.  Art.  12. 

3.  High-National  court.     Tit.  XI. 

4.  Munidpal  Bodies,    under  the  name  of 

Judges  of  Police.     Tit.  XIIL 
6.  Courts  of  Trade.    Tit.  XIV. 

6.  Immediate  Courts  of  Administrstion  and 

Taxes.    Tit.  XV.  Art  1. 

7.  Appellate  Courts  of  Administration  and 

Tkxes,   formed   out  of  the  Superior 
Courts.   Tit.  XV.  Art.  4. 
«.  Appellate  Mtnt-Courts.  Tit.  XV.  Art.  13. 

IL  New  TrilftmaU  ef  ExcqUum,  or  Law' 

Offices  of  a  particular  kmd^  designed  to 

bloeh  up  the  entrauce  into  the  Courts  cf 

Justice. 

I.  Cvton-Courts,  set  up  in  die  character  of 

Reoondliation-OtBoes,  In  the  way  of  the 

District-Courts.    Tit  IX.  Art.  4.  c^ 


2.  District-Reoondllation-Oaces,  set  up  is 

the  way  of  the  District-Courts.  Tit  IX. 
Art  4. 

3.  District-Reoondliation-Offices,  set  up  in 

the  way  of  the  Department -Courts. 
Tit  IX.  Art.  5. 

4.  District-Reconciliation-Offices,  set  up  in 

the  way  of  the  Superior  Courts.  Tit 
IX.  Art.  5. 

5.  District-Directories,  set  up  in  the  dia* 

racter  of  ReooncUiation-Offiees,  in  the 
way  of  the  immediate  Court  of  Admi* 
nistration  and  Taxes.  Tit  XV.  Art  5, 

6.  Department -Directories,  set  up  in  the 

diaracter  of  Reconciliation -Offices,  in 
the  vray  of  the  immediate  Courts  of 
Admii^tration  and  Taxes  sitting  on 
special  matters.  Tit  XV.  Art  6  &  7. 

7.  Munidpal  Bodies,  set  up  in  the  character 

of  Recondliation-Offices,  in  the  way  of 
the  immediate  Courts  of  Administration 
and  Taxes  sitting  on  otiier  special  mat- 
ters.    Tit  XV.  Art  8. 

IIL  New  Tribunals  of  Exception,  or  Law* 
Offices  of  a  particular  hind,  designed  to 
smooth  the  road  to  the  Courts  ofJustioe, 

1.  District -Reconciliation- Offices  attadied, 

in  the  character  of  Charitable-Law-OfL 
fices  to  the  District-Courts.  Tit  IX* 
Art.  6. 

2.  Charitable-Law-Offices,  attaded  to  the 

Department-Courts.     Tit.  IX.  Art.  7. 

3.  Charitable-Law-Offices,  attached  to  the 

Superior  Courts.     Ht.  IX.  Art  7. 

IV.  Old  Tribunals  of  Exception  preserved, 

1.  Transit-Duty-Courts-     Tit.  XV.  Art.  5. 

2.  Mint-Courte.     Tit  XV.  Art  18. 

Intercommunity,  I  have  already  observed, 
is  not  inconsistent  with  demarcation.  It  is 
necessary  there  should  be  boundary  lines. 
Were  there  none,  a  plaintiff  would  not  know 
firom  what  judge  he  was  entitled  to  assist- 
ance :  a  defendant  would  not  know  to  what 
judge  he  was  generally  amenable :  the  judge 
would  not  know  to  what  suitors  his  services 
were  prindpally  due.  No  man  would  know 
how  &r  he  mi£^t  have  to  go  for  justice :  no 
man  could  be  secure  of  finding  justice  any« 
where.  Boundary  lines  once  traced,  it  i^ 
not  necessary  that  men  should  be  rigorously 
confined  within  them.  Convenience  was  the 
final  cause  of  tracing  them:  the  cause  oeasingy 
so  should  the  effect 

Upcm  the  application  that  may  be  made  of 
tiie  prindple  of  intercommunity  d  jurisdic* 
tion,  depend  several  very  essential  advantagesf 

1.  Convenience  in  respect  of  distance.  In 
general,  the  court  of  a  man's  own  parish, 
canton,  district,  or  whatever  the  division  be, 
will  be  nearer  to  him  than  that  of  any  other 
drcungaoeDt  one:  but  if  net,  why  tie  hint 
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(down  to  it  ?  In  general,  it  will  be  more  con- 
vvenient  to  a  man  to  stay  at  home,  than  to  go 
elsewhere :  but  if  business,  or  pleasure,  Call 
liim  elsewhere,  why  make  home  a  prison  to 
liim  ?  The  place  most  convenient  to  the  one 
party,  is  not  always  so  to  the  other :  when 
interests  thus  clash,  it  is  for  the  less  to  give 
way  to  the  greater.  The  convenience  of  both 
may  point  to  a  spot  which  is  the  home  of 
neither :  if  the  judge  can  spare  them  any  of 
his  time,  without  prejudice  to  those  who  have 
a  preferable  right  to  it,  why  should  the  law 
grudge  it  them  ? 

-  2.  Giving  the  greatest  number  the  benefit 
of  the  best  judicature.  In  England,  under  a 
decline  of  faculties,  this  facility  has  more  than 
once  afforded  a  palliative  to  the  inconvenience 
of  an  irremovable  judge. 

3.  Keeping  up  emulation  among  judges. 
Judges  of  the  same  rank,  especially  neighbour- 
ing ones,  wUl  be  rivals  for  confidence.  A  sort 
jof  perpetual  election  will  then  be  kept  up,  but 
that  a  quiet  one :  and  the  honour  of  a  judge 
will  be  measured,  as  the  profit  of  a  shop- 
keeper, by  the  number  of  his  customers. 
'  The  influence  of  the  principle  in  this  Une 
has  been  thought  to  be  not  altogether  imper- 
ceptible, certainly,  if  so,  it  is  not,  at  this  time 
of  day,  otherwise  than  salutary,  in  English 
judicature.  Though  probity  requires  causes 
of  a  more  powerful  texture,  exertion,  and  the 
subordinate  qualities  of  affitbillty  and  good 
temper,  may  derive  from  a  circumstance  like 
this,  no  inconsiderable  assistance.  Shortly 
after  the  Conquest,  ignorance  drew  at  random 
various  boundary  lines  of  the  metaphysical 
kmd,  in  the  upper  regions  of  justice  :*  mutual 
fraud,  spurred  by  sordid  motives,  struggled, 
at  various  periods,  to  overleap  them :  the  war 
ended  in  a  sort  o(  uti  posstaetU,  productive 
of  a  large  measure  of  intercommunity  in  va- 
rious quarters.  If  anything  remains,  at  this 
time  of  day,  of  all  that  war£Eure,  it  is  a  certain 
dignified  emulation,  covered  by  decorum,  and 
no  otherwise  perceptible  than  in  the  good 
qualities  that  flow  from  it. 

4.  Preventing  conflicts  of  jurisdiction.  When 
everything  that  is  not  fixed  in  this  way  by 
geometry,  is  made  to  follow  liberty,  there  is 
no  room  for  rapine. 

I  will  venture  a  prophecy:  it  can  be  no 
ordinary  measure  of  virtue,  as  well  as  good 
fortune,  that  can  suffice  to  disfulfil  it.  No 
aooner  are  the  committee's  magistrates  in- 
stalled, if  peradventure  they  should  be  in- 
stalled, than  they  will  fiill  together  by  the 
€ar8.  Serpent's  teeth  are  the  seed :  fighting 
judges  will  be  the  harvest :  the  metaphysi- 
cal entrenchments  thrown  up  by  the  com- 
mittee inrite  attack,  rather  than  repel  it 
Convenience  will  find  them  adamant :  doubt 
and  chicane  will  find  them  shadows. 

*  SpUttingtheiliffallc^  into  the  King^  Bench, 
Common  Pleas,  Exchequer,  and  Chancery. 


The  committee  have  gone  before  sae  ia  m^ 
prophecy.  One  of  the  &nctions  of  their  su- 
preme court  (Tit.  X.  Art.  9,)  is  to  keep  re- 
pairing these  entrenchments  as  the  earth 
crumbles,  and  to  quash  judgments  that  over- 
leap them. 

I  have  a  singularity  on  this  head.  Qvoaft. 
tMfff  the  fieivourite  pastime  of  English  jii4gea» 
has  no  licence  from  me.  NulUhf^  the  choicest 
instrument  of  firaud  and  chicane,  is  not  npoa 
my  list.  I  care  not  by  whom,  or  in  what  way, 
justice  be  done,  so  what  is  done  be  jostke. 
In  my  system  is  neither  dispensing  power  adr 
vicarious  punishment.  I  give  to  no  lawyeri 
clerk,  to  no  hackney-writer,  a  negative  npoa 
the  laws.  I  set  up  in  no  garret,  nor  in  wtq 
ceUar,  an  office  for  selling  pardons.  With  me, 
judgments  are  alterable  or  reversable,  always 
for  injustice,  never  for  irreguUsritif.  If  thoe 
be  blame,  I  punish  the  author  of  die  nais- 
management,  not  the  innocent  who  saffier  by 
it. 

5.  Insuring  the  suitor  sgainst  partial  and 
suspected  judicature.  The  suitors  wHl  have 
nothing  leift  to  wish  for  on  this  head,  iC  as 
often  as  it  happens  to  the  judge  to  find  htn- 
self  exposed  to  the  action  of  any  cause  of 
partiality,  weak  or  powerful,  vimle  or  ia- 
visible,  he  is  not  only  at  liberty,  hot  bomd, 
either  to  dismiss  them  to  another  near  trflM- 
nal,  or  to  disclose  to  them  his  situation,  asked 
or  unasked,  that  the  party  concerned  nay 
take  his  dioice. 

Such  are  the  considerations  whidi  dictated 
the  principle  of  intercommunity  as  developed 
in  the  series  of  provisions  that  fiMm  the  fewth 
table  in  my  draft 

The  committee  have  their  remedy  for  thk 
too.  If  an  inhabitant  of  Provence  or  Navaire 
has  his  suspicions  of  a  judge,  he  haa  but  to 
take  a  walk  to  the  supreme  court  at  Puis. 
(Tit  X.  9.)  At  the  end  of  a  lavrsuit  carried 
on  in  due  form,  he  will  get,  or  he  will  not 
get,  a  judge  that  he  likes  better :  and  thai 
the  lawsuit,  which  is  to  give  hiai  what  ht 
wants,  or  save  him  from  what  he  fears»  is  at 
liberty  to  begin. 

The  institution  of  orcio^s  has  been  spokem 
of  as  a  master-piece.  Great  men  traveOiog 
round  the  country  twice  a-year,  staying  two 
whole  dsys  in  a  place,  and  carrying  jnstiea 
home  to  the  very  doors  of  little  men.  What 
condescension  1  Justice  at  thirty  or  forty  nilfls 
distance  is  certainly  better  than  at  three  or 
four  hundred.  Justice  four  days  out  of  tke 
365  is  certainly  better  than  no  justice  at  aB 
on  any  day.  The  worst  possible  plan  tkat 
could  be  contrived  is  certainly  four  times  as 
bad  an  one  as  this  elaborate  oontrivaaoe :  hot 
the  most  simple  and  moat  obvious,  which  ii 
to  put  judges  where  they  are  wazited,  and  to 
let  them  stay  where  they  are,  is  just  ninety^ 
one  times  as  good  an  one. 

•  9  •  •  m 
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Englifh  drcuits,  I  understand,  have  parti- 
sans in  a  respectable  assembly  in  Prence. 
What  follows  IS  a  tribute  of  respect  to  those 
iKmourable  gentlemen. 

The  denial  of  justice  is  no  evil — assume 
but  this  one  postulate,  and  you  may  prove 
tbat  the  institution  of  circuits,  as  it  stands  in 
England,  has  some  colour  of  advantage. — 
>.  It  gives  yofc  no  bad  chance  of  not  having  a 
partial  judpe.  Staying  but  a  day  or  two  in  a 
county,  a  judge  has  no  time  to  form  connec- 
tions m  it.  If  country  gentlemen  never  came 
up  to  town,  and  if  barristers  never  went  cir- 
cuits before  they  were  judges,  nor  ever  went 
the  same  circuit  twice  after  they  came  to  be 
judges,  they  might  have  no  such  connexions. 
vHiatever  antiseptic  virtue  there  may  be  in 
mobility,  there  is,  happily,  rather  more  in 
paucity,  responsilnlity,  and  publicity,  or  judges 
-would  not  be  what  they  are.  It  gives  you  a 
cheap  estabUskment,  Send  a  judge  to  a  place 
ibur  days,  he  will  cost  you  but  a  ninety-first 
part  of  what  it  would  cost  you  to  keep  him 
there  at  the  same  enormous  salary  for  365. 
Keep  no  judge  anjrwhere,  and  your  establish- 
ment will  be  still  cheaper.  One  thingthe  argu- 
ment forgets :  that  what  you  save  in  judges, 
jou  spend  ten  times  over  in  counsel  and  attor- 
nks.  Instead  of  having  one  judge  to  pay  for 
an  causes,  you  have  two  or  three  counsel  of 
m»  many  different  sorts,  and  two  or  three  at- 
tomies,  of  so  many  different  sorts,  to  pay  in 
every  cause.  No  cause  but  what  must  travel 
backwards  and  forwards  between  town  and 
country  several  times,  without  reckoning  ap- 
peals :  and  causes  do  not  travel  from  thirty 
to  three  hundred  and  odd  miles  for  nothing. 
You  have  a  country  counsel  to  pay,  a  non- 
travelling  town-counsel,  and  aset  of  travelling 
town-counsel:  you  have  a  country  attorney 
to  pay,  and  a  town  attorney.  This  is  part  of 
what  you  get  by  not  paying  your  share  to- 
wards the  expense  of  a  country  judge. 

If  motion  be  necessary  to  honesty,  nothing 
hinders  your  putting  your  judges  into  a  round- 
about, so  long  as  you  put  a  seat  into  it  for 
«very  county,  or  whatever  else  the  division 
he,  with  a  judge  in  every  seat.  Complication 
precedes  simplicity.  Invention  begins  in  imi- 
tation. I  had  made  a  model  ofa  roundabout  tor 
my  judges — I  settled  my  principle  of  inter- 
community of  jurisdiction,  I  moulded  it  into 
the  form  represented  inTit.  IV.  of  my  draught, 
and  I  threw  my  roundabout  into  the  fire.  I 
invite  the  committee  to  dispose  of  their  twenty 
sets  of  tribunals  of  exception,  in  the  same 
way.  I  may  show,  perhaps,  more  at  length, 
what  they  will  be  gainers  by  such  sacrifice. 
2f  y  roundabout  would  have  cost  money,  for 
judges  do  not  dance  for  nothing.  My  prin- 
ciple of  intercommunity  costs  not  a  farthing. 
"When  improbity  is  rendered  impossible,  con- 
trivances for  rendering  it  somewhat  less  pro- 
hable  may  be  spared. 
Vou  IV. 


Another  thing  the  argument  forgets:  that 
circuits  keep  defendants  in  criminal  causes  in 
jail,  six  months  in  some  places,  twelve  in 
others,  before  triaL  Oh !  but  if  they  had  not 
been  guilty,  they  would  not  have  been  put 
there.  Perhaps  so ;  and  if  so,  there  is  no  use 
in  tryingthem  by  circuit  judges.  Several  other 
thing^s  tiie  argument  forgets — that,  between 
circuit  and  circuit,  evidence  vanishes,  wit- 
nesses are  tampered  with,  justice  flies  away  in 
a  pet,  if  a  witness's  watch  happen  to  go  too 
slow :  causes  lose  the  best  part  of  their  fea- 
tures by  being  squeezed  into  a  nutshell :  time 
digs  a  great  gulph  betwixt  delinquency  and 
punishment.  But  what  need  can  there  be  to 
remember  more  ? 

If  you  will  have  circuits  to  be  good  things, 
keep  to  metaphors.  Corruption  breeds  in 
stagnant  waters.  Assume  that  judges  are 
waters,  and  the  thing  is  done. 

TTtree  courts^  with  twelve  judges  in  them, 
serve,  by  the  help  of  circuits,  for  as  many  jury 
causes  as  all  England  supplies,  I  will  tell 
gentiemen  how  they  may  make  twelve  judges 
goes  fitf  in  France.  Enact  a  law  that  no  man 
shall  sue  another  for  a  shilling,  without  spend- 
ing thirty  pounds  before  he  knows  whether 
he  shall  get  it  or  no,  and  as  much  more,  up  to 
three  or  four  hundred,  as  circumstances  may 
require.  The  last  shilling  I  have  happened 
to  hear  of  as  got  in  this  way,  cost  the  plaintiff 
130  pounds,  of  which,  however,  by  the  help 
of  the  judge's  certificate  in  his  &vour,  he  got 
back  all  but  the  odd  thirty.  This  shilling  had 
nothing  to  distinguish  it  from  other  shillings. 
When  you  give  £150  for  a  shilling,  you  may 
set  down  ^e  exchange  as  some^ing  above 
par,  according  to  the  course  of  English  jus- 
tice. After  this,  let  Frenchmen  send  to  Eng- 
lish practice  for  models  of  justice. 

Do  gentlemen  suppose  that  the  uses  that 
have  been  found  for  circuits  were  the  consi- 
derations that  produced  them  ?  The  interest 
of  the  individual,  or  the  moment,  produces 
laws  in  a  dark  age :  ingenuity  finds  uses  for 
them  in  a  more  enlightened  one.  Do  they 
consider  what  it  was  for  that  circuits  were 
set  a-going?  It  was  to  enable  the  great  ty- 
rant to  swallow  up  the  little  ones.  While 
the  feudal  tree  was  in  full  bloom,  and  casties 
sprung  up  like  mushrooms,  each  castle  en- 
closed a  giant,  who,  growling  treason  at  tiie 
king,  sat  banqueting  on  the  fovourite  food  of 
giants,  the  blood  of  the  people.  For  this  de- 
Ucacy  he  was  beholden  to  his  dwarf,  who  with 
a  lawyer's  gown  upon  his  back,  sat  squeezing 
the  blood  out,  and  conveying  it  into  the 
monster's  mouth.  The  arch-giant,  whose 
dwarfe,  with  all  their  squeezing,  could  not 
supply  him  fiut  enougfh,  bethought  himself 
at  last  of  dispatching  giants-errant  to  kill  the 
littie  giants,  that  he  might  get  their  share. 
As  these  hunting  giants  required  to  be  fed 
till  they  could  fipd  game,  it  was  only  iio;w 
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and  tken  that  svdiiniiiliiig  parties  oonlA  be 
fittedout.  AtfiratitwaacaMeineerenyeara, 
and  this  was  oonnted  a  **  stupendous  effort 
of  magnaniinity  and  benevoleBee,"  by  the 
jtnnanoers  of  that  time*  At  last  it  came  to 
twice  in  one  year,  where  it  stands  at  present 
^nie  little  giuits  were  killed,  but  the  giant- 
IdUerS)  instead  of  filling  their  places  with 
good  men,  went  on  their  rounds^  as  they 
eontiraie  to  da  to  this  day. 

When  a  inece  of  dock- work  is  set  agoing, 
and  heads  to  look  after  it  are  wanting,  it 
keeps  on  going,  whether  it  be  of  use  or  wbe- 
ther  it  be  of  none.  The  old  dock-work  of 
refdving  judges^  haying  kept  on  going  for 
so  many  years,  is  admired  to  this  day :  partly 
beoMise  it  was  of  use  whoi  new,  but  much 
more  because  it  is  so  old,  that  greatest  of  all 
merits  in  the  eyes  of  lawyers* 

The  National  Assembly  of  France  has  been 
diarged  widi  nmdness  for  pulling  down  es- 
tablufanents:  and  because  they  hare  done 
so,  the  nation,  it  is  said,  is  miserable*  Those 
who  entertnn  themadves  so  much  with  the 
idea  are  yet»  at  seems,  to  leant)  that  if  you 
would  hare  a  good  house  a  the  site  of  a  bad 
one,  you  must  pulldown  your  bad  one.  Were 
the  Frendi  legislature  as  careless  for  the 
moment,  as  the  English  legislature  has  been 
ever  since  it  has  been  a  legidature»  there 
udght  be  soose  foundation  for  the  diarge. 
While  the  locd  judicatures  of  tiM  barons, 
vourts  subnated,  justice,  sudi  as  it  was,  was 
to  be  had  for  everything.  The  short  proof 
lies  in  the  period  of  the  first  drcoita :  for  if 
men  cauld  have  lived  seven  years  without 
-justice,  so  might  they  until  seven^  times 
seven.  With  mudi  ado,  those  judicatures 
were  demoHdied.  Fediag  the  want  of  them 
every  hour,  we  have  beoi  sitting  i^ion  the 
^luins  for  so  many  eesturies,  without  so  much 
as  a  thought  «f  rebuilding  anyihiag  in  ibtk 
TOon. 

Had  I  the  honour  of  a  seat  in  that  house 
ndiere  the  ndseries  of  preparatory  demolition 
were  so  patketioaUy  esq^atiated  upon,  I  eould 
£nd  in  my  heart  to  propose  ^be  restoration 
-of  tbeae  loed  judicatures.  Oa  what  ground? 
^ot  under  the  notion  of  patting  a  period  to 
'Oppression:— -not  under  the  aotion  of  ren- 
dering it  ifOBsible  for  the  body  of  the  people 
to  have  justice:——  I  fod  fo&  wdl  the 
weakness  of  all  sadi  arguments.  —  No. 
But  for  the  pleasure  of  demoiUshing  the  work 
<of  innovation,  and  re-edi^^  that  moat  ex- 
^fuisite  of  all  siructures,  the  dd  Bqgiidi  oom- 
monlaw. 


CHAPTBR  IVv  ' 

Tit.  II.  continued, — On  Coukts  of  AtpbaI. 

§1.  Plan  of  the  Chqtttr. 
•  Courts  of  Apped  foon  the  suhject  of  thia 


diafter.    Under  this  head,  aoswaia  wffl  ba 
expected  to  the  following  questiooa :  — 

1.  Wkttker  any  such  eourta  are  neeeaaary, 
and,  if  necessary,  onwhtUaoammit 

2.  To  idiat  coMsas  their  juriadietifiB  opg^ 
to  extend? 

3.  Atwhatplflosstfibuoalaoftidaaatat 
ought  to  be  erected? 

4.  How  many  raaJIs  of  audi  tiSnmals  there 
ought  to  be  erected  one  above  another?  b 
other  words.  How  many  degree»  of  appad 
ought  to  be  allowed? 

5.  Of  what  descriptioB  iS^ejmdgn  aeated  it 
Sttdi  tribunals  ought  to  be?  Wfaedicr  in  the 
description  of  thu  sort  of  judge  there  oqght 
to  be  any,  and  what  diffiw enee,  diatnugmahBig 
him  from  a  judge  of  an  immediate  court? 

6.  Whether  tiie  functions  of  aa  iiiaTiiiiiats 
court,  andthoseof  a  court  of  appeal,  oqght 
in  any  iAstaace  to  be  lodged  in  die  aasH 
hands?  In  other  words.  Whether  mpptOaH 
jurisdiction  ought  in  any  instance  to  be /oiaetf 
with  tmtned&atef 

7.  What  ought  to  be  the  propartim,  it 
pomt  of  number,  between  i 
and  courts  of  apped? 

The  answers  to  these  qoestfona  win  ^ 
in  great  measure  upon  the  ineonvenittco 
lid)le  to  resuH  fitNB  the  aflowanoe  of  appeals, 
and  upon  the  remedies  that  can  be  praividtd 
againet  those  inconveniences.  But  tlw  pf»> 
itdons  by  whidk  those  remedies  are  ^^— ^^ 
tered  are  most  of  them  so  many  providoaa 
ofprooedure.  This  consideiatioa  renders  im> 
avoidable  the  anticipating  on  the  auhyect  ef 
procedure  in  some  degree.  Not  a  hnuidi  ia 
legislature  but  what  is  intertwined  with  evm 
other.  Not  a  twig  can  be  mssiagad  ai  tt 
should  be  by  him  who  does  not  bear  in  mmi 
a  picture  of  the  whole.* 

§  2.  GrouadMfortkeAUowamsto/Appmk, 
Allow  appeds,  you  euppoae  ndaeoadnet  ea 
the  part  <rf^  the  judge.   Soppoae  no  aneh  bus- 
conduct,  reksarimf  answers  eifery  pvpoae. 

Theuaesofthis  allowance  are  two:  LtW 
correct  wrong  dedsioB,  wkethcr  intrntinn- 
aUy  ao  or  unintantionaUy ;  2.  Ta  prevent  d^ 
dsion  iatentionallv  wrong,  by  rendering  tht 
aooDrnpUahment  of  ita  purpooe  hopdeaa. 
UamK  dedaion  is  not  theonly  ■ 


•OtbsrqaesCkais,  tiMogh  aeblife  ta  appidi 
themadvea,  not  bciaff  DMcaaaiy  10  aonaidtt  «j* 
refereaoe  tetheestabnshmeatcif  oooxiaofaffsil^ 
win  have  no  place  here  :— 

1.  What,  if  any,  are  ibeorierwjhm  wMi 
appeals  may  be  made^  ovtr  and  above  the  defti> 
tfvsdeetee? 

2.  What  oelhe  cftafligct  which  it  shodd  be  li 
tfiepower  of  ^appdhieeaait  toBBakein  «■» 
of  the  origind  dccne  ? 

8.  Wliraier  in  pend  causes  the  door  duiO  bs 
equally  open  to  dianges  made  to  die  ditatfna*- 
|M0 1^  the  d^/MM,  as  to  diangui  made  ts  tt 
advantage? 
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hf  tlie  object  of  undue  deeiaon  is  ctpeble  of 
limig  eccomptiihed :  it  might  equally  be  lo 
in  muiy  caset  by  delay/  or  by  tuppreaeion  of 
«Tideiioe.t 

SuppreasioD  of  efidence  may  be  effiBcted 
^ther  in  a  direct  way,  or  indirectly  by  undue 
precipitation,  or  refuting  the  time  necessary 
2br  the  collectioD  of  tbe  evidence.  X 

Appeals,  properly  so  called,  have  therefore 


*  The  mischief  of  dday  admits  of  the  foQow. 
inc  Bodifications:— . 
L  Id  dvil  cases: 

1«  Soloof  asitlasts,itisproductiTeoftheeffKt 
of  undue  dadsioD.  to  the  mjndiceof  the  plaintiC 

2.  Itmay  bedemiitivelyinodactiTe  of  the  same 
effect,  by  operating  a  suppression  of  evidence; 
*    3. — orbrstavh^  off  the  dedsbn  till  the  only 
meana,  or  the  most  proper  means,  of  administer- 
ing satisfaction,  are  out  of  the  reach  of  justice. 
IL  In  penal  cases: 

4.  So  long  as  it  lasts,  it  is  productive  of  undue 
Unpunity  on  the  part  of  a  guilty  defendant,  and 
Of  undue  anxiety  and  impairment  of  reputation 
'OD  the  part  of  an  innocent  one ;  to  which  is  to 
be  added  imprisonment,  or  other  undue  coercion, 
fai  cases  which  render  the  application  of  sudi 
Afflictive  expedients  necenaiy  before  conviction, 
Jeet  in  case  of  conviction  execution  thould  be 


A.  Byeffecthigasupre9sionofevidence,itinay 
he  definitively  j^oductive  of  undue  impunity  on 
the  part  of  the  guilty,  or  undue  conviction  and 
^punishment  on  me  ptft  of  the  innocent 
.  iL  —or  of  undue  impunity  in  another  way,  by 
ftaving  off  the  decision  till  the  only,  or  most 
pteper  mesns  of  satisfoctien,  or  tiie  most  pr(q»er 
neana  ef  paying  the  debt  of  punishment,  are  out 
of  the  reach  of  justice. 

-    i>  Suppression  of  evidence  may  be  effected  in 
eeferal  different  ways :  for  example, — 

L  By  reftising  or  ddaying  to  compd  the  u>- 
pcarsnc<  of  a  person  whose  evidence  is  wantedL 

S.  By  reibsuur  to  toffet  him  to  be  examined. 

3L  By  forbidmng  him  to  make  answer,  or  by 
TeAisIng  to  oblige  him  to  nuke  answer,  to  a  par- 
ticular question. 

4.  By  refusing  to  suflf^,  or  to  compeLi  the  pro- 
duction of  an  artide  of  written  or  oOier  real  evi- 


A.  By  refbsingk  in  the  case  of  immoveable  evi- 
dcnce.  to  repair  to  the  qpot  at  which  alone  it  can 
be  collected:  for  instance,  to  take  a  view  of  land 
or  buildings,  or  to  take  the  examination  of  a  bed- 
jidden  party,  or  other  witness. 

€L  By  refusing  to  enter  upon  the  record  a  state, 
incnt  of  the  evidence,  of  what  nature  soever, 
when  coDected :  or  by  making  a  foUadous  or  im- 
perfect  entry  of  it* 

In  English  jurisprudence,  the  doctrine  of  evi- 
dence has  furnished  matter  for  several  volumes. 
The  greaterpart  of  them  is  taken  up  in  settling; 
in  wbst  cases  evidence  shall,  and  in  what  cases  It 
ahall  not,  be  suppressed.  On  this  head  there  is 
acaroe  a  rule  in  It  dukt  is  not  opposite  to  common 
sense,  cootiadicted  by  practice,  and  repugnant 
to  efcry  end  of  justice.  For  penal  cases,  you 
would  swear  them  penned  by  makfsctora ;  for 
dvil  ones,  by  debunsy  to  enable  them  to  dieat 
thdr  creditoia. 

±  Precipitation  may  operate  a  suppresdon  of 
^ence,  and  thence  beiooductive  of  undue  d^ 
fision  in  several  ways:  for  example,..   : 


for  their  neoesiurya^onets:  I.  Complaints pf 
delay  f  2.  Complaints  of  suppresdon  of  evi- 
dence :  of  which  latter  a  particular  modifiear 
tion  is,  3.  A  complaint  of  undue  predpitation, 
productive  of  a  suppression  of  evidence.  J 

It  is  evident,  therefore,  that  a  court  of  ap» 
peal,  in  order  to  answer  the  purpoae  of  its 
ustitution,  requires  to  have  cognizance  pf  die 


L  By  proceeding  to  decision^  instead  of  waiting 
to  receive,  or  proceeding  to  oompd,  evidence. 

2.  By  proceedfaig  to  hear  arguments,  or  to  coU 
lect  evidence  that  might  as  wdl  have  been  col* 
lected  at  a  future  time:  in  awoid.  by  taUngany 
other  step  that  might  as  wdl  be  taken  at  a  future 
time,  instead  of  proceeding  to  collect  an  artide 
of  evidence  whidS,  if  not  collected  at  the  mo- 
ment, may  never  be  to  be  had  at  all :  for  instance, 
the  testimony  of  a  dying  man,  or  a  man  on  the 
point  of  setting  out  upon  a  long  voyage. 

In  a  word,  uaet  the  bringing  forward  one  step 
in  a  cause  may  be  thedeUjons  of  another,  what- 
ever misdiief  may  be  operated  by  dday  in  the 
iroy  of  suppression  of  evidence,  may  be  equally 
effected  by  predpitation. 

S.  So  likewise,  whatever  mischiefs  may  be 
operated  by  delay,  in  the  way  of  pkdnc  out  of 
the  rtadi  of  justice,  the  most  proper,  ortne  only 
mssns  of  yielding  satisfaction,  or  paying  Ae  ddbt 
of  punishment 

U  For  the  mischief  of  dday,  the  remedy  is  an 
orofer  for  expedition :  for  the  misdiief  of  supprcs* 
sion  of  evidence,  measures  taken  fc»r  filling  up 
the  defidency  in  the  body  of  the  evidence. 

Of  a  complaint  of  delay,  the  neeessary  conco- 
mitant ia  therefore  a  petUionJbrexpedUiom:  of 
a  coinplaint  for  suppiesdon  of  evidence,  a  peti* 
tion  for  filling  up  an  alleged  defidency  in  the 
body  of  evidence,  or  more  diortly,  a  peMionJbr 
•upply  €f  evidence. 

As  to  predpitation,  it  has  no  separate  and  pe- 
culiar mischief  of  its  own;  ndther  can  what  naa 
been  done  in  this  way  be  undone :  there  can 
therefore  be  no  particular  petition  correspondent 
to  the  complaint  made  upon  this  nound :  if  the 
mischief  be  that  of  suppresdon  or  evidence,  the 
petition  will  be  a  petition  for  supply  of  evidence : 
if  the  mischief  be  the  pladnff  the  means  of  satis- 
faction or  punishment  out  o?  reach,  the  petition 
will  have  rar  its  olgsct  such  measures  as  maybe 
best  calculated  for  bringing  the  objects  in  quea. 
tion  within  the  readi  of  justice :  if  the  mischief 
be  of  any  other  kind,  the  petition  will  fidl  under 
the  general  notion  or  an  appeal :  sudi  precipita- 
tion being  only  a  particular  mode  or  bringing 
about  an  undue  decision. 

A  petitkm  for  expedition  is,  if  there  be  any 
dUfin^enoe,  still  more  necessary  than  an  ordinary 
appod  properly  so  called.  By  dday,  that  is,  by 
inaedsion,  a  judge  might  not  only  do  to  the  pre- 
judice of  the  pursuer's  daim,  all  the  mischief 
that  could  be  done  on  tiie  same  side  by  undue 
decision,  but  he  might  do  it  without  committing 
himself  in  any  shape.   Let  a  decision  be  but 


given,  if  it  be  totallv  groundless,  its  verj 
dity  may  present  of  itself  a  sufficient  ground* 
not  only  tor  the  reversal  of  the  decree,  tmt  for 
the  pumshment  of  him  who  made  It:  suence,  if 
allowed,  will  afford  a  shdter  equally  secure  to 
the  grossest  absurdity  and  the  blackest  ruilt. 
.Wiwout  the  means  of  compelling  a  deddott, 
die  most  perfect  contrivances  for  rdTorming  uiw 
due  decmns  would  dMnfoie  be  of  little  use. 
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several  sorts  of  complaints  just  mentioned. 
It  will  be  found  equally  true,  that  it  can  re- 
quire a  cognizance  of  nothing  more. 

The  institution  of  appeals  is  not  merely 
useful  to  the  two  purposes  that  have  been 
mentioned ;  it  is  absolutely  necessary  to  both 
those  purposes :  neither  the  superintendence 
of  the  public  eye  exercised  through  the  me- 
dium of  publicity,  nor  the  establishing  of  re- 
sponsibility,  dvil  or  crimmal,  on  the  part  of 
t^e  judge,  nor  both  these  securities  put  to- 
gether, can  supersede  to  either  purpose  the 
necessity  of  appeals. 

As  to  publicity,  the  virtues  of  it  are  trans- 
cendent ;  but  they  are  not  all-sufficient.  1 . 
They  are  manifestly  insufficient  to  the  cor- 
rection of  undue  decision,  whether  intention- 
ally wrong  or  unintentionally :  they  are  even 
insufficient  to  the  prevention  of  it.  What- 
ever security  they  may  afford  against  a  want 
of  probity,  they  afford  none,  no  immediate  one 
at  least,  against  a  want  of  intelligence.  They 
tend  unquestionably  to  increase  the  measure 
of  intelligence,  in  as  &r  as  intelligence  is  the 
fruit  of  exertion :  but  in  this  way  their  effi- 
cacy is  unhappily  precarious,  as  well  as  slow: 
they  will  render  him  who  has  talents  more 
careful  to  improve  what  he  has;  but  they 
will  not  absolutely  give  talents  to  him  who 
has  none.  Neither  can  the  security  they  af- 
ford against  want  of  probity,  powerful  as  that 
security  is,  be  depended  upon  as  being  in  all 
circumstances  proof  against  all  temptation. 
The  sophistry  of  the  passions  may  flatter  a 
man  with  the  hopes  of  eluding  the  scrutiny 
of  the  public  eye :  the  violence  of  the  pas- 
sions may  steel  him  against  the  public  cen* 
sure :  there  are  treasures,  in  competition  with 
which  reputation  itself  may  appear  to  have 
lost  its  value.  It  was  not  for  want  of  pub- 
licity to  guard  it,  that  the  virtue  of  Appius 
sunk  under  the  shock  it  met  with  from  the 
beauty  of  Virginia. 

The  security  which  responsibility  alone,  to 
whatever  extent  it  be  carried — the  security 
which  responsibility,  civil  or  criminal,  affords 
against  undue  decision,  is  equally  short  of  the 
mark.  Against  im  intentional  error  it  is  no- 
thing :  to  this  cause  of  imdue  decision  it  never 
can  apply.  Bender  a  judge  liable  to  answer, 
though  it  were  with  his  fortune  only,  for  a 
mere  error  in  judgment,  that  is,  for  an  opi- 
nion different  from  that  of  him  who  is  to 
judge  over  him ;  no  man,  unless  perhaps  a 
man  of  desperate  fortune,  would  take  upon 
him  the  office  of  a  judge.  The  mere  weak- 
ness of  the  intellectual  faculties  is  what  you 
can  never  punish :  you  can  punish  for  no  mis- 
conduct in  which  you  cannot  charge  the  will 
with  having  had  in  some  way  or  other  a  share : 
you  may  punish  for  improbity;  you  may  even 
punish,  so  it  be  lightly,  for  mere  want  of  at- 
tention well  demonstrated ;  but  for  mere  want 
of  natural  talent  you  can  never  punish. 


Against  even  intentional  imscondoct  taflis 
way,  the  efficacy  of  punishment  akme  is  al- 
most equally  uncertain  and  deficient.  Imnh 
merable  are  the  occasions  in  which  misrinff 
may  be  done  — infinite  is  the  misdiief  wlnck 
may  be  done,  in  this  line,  without  leaving  aay 
traces  of  such  criminality  as  punidiment  ca 
lay  hold  of.  Innumerable  are  the  instaaeei 
in  which,  lest  you  should  punish  HawelMi 
error  or  excusable  inattention,  you  will  fiai 
yourself  obliged  to  let  go  inexcusable  gaSt 
The  efficacy  of  legal  punishment  in  this  wij, 
though  capable  of  greater  strength  than  tlas 
of  the  censure  of  public  opinion,  is  still  more 
limited  in  its  extent.  Ignominy  will  sceot 
out  many  a  lurking-place  to  whidi  puaiib- 
ment  can  never  penetrate. 

Add  publicity  and  legal  responsibility  ti^ 
gether,  still,  without  appeal,  tiie  measure  cf 
security  is  incomplete.  Expatriation  will  sate 
a  man  at  once  from  the  gripe  of  punbhment, 
and  from  the  sting  of  ignominy.  Expatria- 
tion, though  to  some  an  intolerable  puniah- 
ment,  is  to  others  a  pleasure.  Expatriatifla 
for  an  ignominious  cause  would  indeed,  to  a 
judge,  be  a  loss  of  salary,  as  well  as  of  repu- 
tation. But  how  often  may  it  not  be  in  the 
power  of  a  wealthy  delinquent  to  afford  to  s 
judge  an  indemnification  more  than  eqain- 
lent  for  the  loss  of  .saUur,  as  well  as  for  eveiy 
other  inconvenience  of  expatriation  ?  espe- 
cially if  the  judge,  through  misfortune  «r 
misconduct,  should  happen  at  the  time  of  the 
temptation  to  find  himself  straitened  in  his 
circumstances.  And  the  sort  of  judge  whose 
virtue  stands  exposed  is,  it  must  be  remo^ 
bered,  of  the  lowest  rank,  and  commooly  ia 
circumstances  assorted  to  that  rank.  A  der 
linquent,  with  a  hundred  thousand  pounds  m 
his  pocket,  is  under  trial  for  a  crime,  the 
legal  consequences  of  which  would  absorb  Ut 
whole  fortune :  a  sacrifice  of  half  of  it  would 
be  a  gaining  bargain.  Who  shall  say  that  bo 
judge,  and  that  in  the  lowest  rank,  shall  ever 
be  found,  who  would  prefer  such  a  pitdi  of 
opulence  in  a  neighbouring  country,  to  hard 
duty  and  a  moderate  salary  in  his  own  ?*  How 


*  In  the  case  of  undue  deddoo,  every ihinc 
turns  upon  the  sute,  that  is,  upon  the  appaieat 
state,  or  the  conscience  of  the  judge ;  upon  the 
question.  Whether  he  was  or  was  not  ooosdoof 
of  its  being  undue ;  exceptin  the  case  of  a  fixed 
principle  or  honest  error,  or  general  incapadn; 
Particular  hardship  is  but  a  drop  of  water  in  the 
political  ocean:  a  general  sense  of  iusecuricy 
raises  an  universal  storm.  This  intolerable  sen- 
sation, this  universal  storm,  a  sinj^e  dedaian,  to 
it  do  but  appear  to  be  the  result  of  known  sad 
intentional  n^justice,  is  sufficient  to  exdte;  Had 
it  been  throuffh  mere  misapprehension  that  the 
daughter  of  Virginius  had  been  doomed  to  ktr- 
tude,  the  ii\)ustice  would  have  passed,  like  andl- 
lion  of  other  injustices,  without  notice;  sod  the 
Decemvirs  might  have  oeen  rdgninff  to  this  day. 
It  was  Bacon*s  apology  against  Uie  marge  of  cor- 
ruptioD,  that,  whatever  he  might  have  I    '  ^ 
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oflen  in  Englmd  migfat  not  t  supposition  of 
this  sort  be  realiced  by  the  plunder  of  the 
^ast! 


pay  forjust  decrees,  he  had  never  sold  mOust 
ones.  The  excuse,  true  or  false,  was  little  to  the 
purpose;  for,  as  it  was  notorious  that  he  took 
money  for  his  decrees,  and  disputable  whether 
^CT  were  just  or  no,  the  Court  or  Chanceiy  wore. 
In  the  ejre  of  the  public,  the  appearanceM>f  a  great 
•action-room,  in  which  all  the  fortunes  of  Uie 
kingdom  were  selling  to  the  best  bidder,  for  the 
henefit  of  the  judge. 

Motives,  even  m  the  purest ^Und,  if  thej  pre- 
sent to  the  public  eje  the  prospect  of  inseoiritjr, 
maj,  in  this  waj,  pvoduce  to  a  certain  degree  the 
•ril  consequence  of  corrupt  ones.  Such  is  the 
esse  where  the  judge  takes  it  into  his  head  to 
torn  legislator,  and  to  substitute  to  the  bad  laws, 
^rhich  It  is  his  business  to  execute,  better  ones  of 
his  own  making.  Everybody  knows  in  England 
what  an  alarm  was  taken  by  lawyers,  and  through 
^lem  by  a  considerable  part  of  the  public,  on  ac- 
^oant  or  two  or  three  decisions  given,  not  a  great 
inanjyears  ago,  more  conformable,  it  was  sup- 
poaea,  to  reason  than  to  law.  Conveyancers  were 
up  in  arms:  Not  a  will  nor  a  settlement  can  we 
pretend  to  draw^  said  they,  which  thit  man  ndth 
me  improvementi  may  not  turn  into  watte  paper. 
Shall  absurdity  have  been  worshipped  in  my  pre- 
^cessow,  and  shall  not  reason  ana  good  sense  be 
tolerated  in  me  ?  He  had  miscalculated.  The 
times  are  over,  when  judges  might  decide  ab- 
surdly, or  rationally,  as  they  pleased.  Something 
ioi  a  public  is  formed  in  England ;  and  a  public 
whicn.  with  all  its  fondness  for  old  abuses,  will 
not  submit  to  new. 

.  To  this  head  may  be  referred  one  of  the  chief 
advantages  attending  the  institution  of  juries. 
The  most  sanguine  admirer  of  that  institution 
can  never  seri<Misly  suppose  that,  on  the  part  of 
a  random  assemblage  of  uneducated  men,  un- 
used to  judicature,  uie  chances  oi  erroneous  de- 
cision can  in  each  instance  be  less  than  on  the 
t  of  a  man  of  education  who  has  made  it  the 
I  of  his  life  t  but,  as  the  composition  of 
this  tribunal  changes  at  every  cause,  men  flatter 
Aemselves,  vainly  flatter  themselves,  that  in  so 
fluctuating  an  assembly  no  fixed  principle  of  er- 
lor  can  perpetuate  itseif. 

In  the  case  of  undue  decision,  whidi  has  for 
its  source  neither  a  corrupt  principle,  nor  a  prin- 
cipie  of  any  other  kind  that  threatens  a  repetition 
ff  the  flrievance,  the  mischief  may  in  most  cases 
be  set  down  as  nothing.  It  may  in  all  dvil  ones. 
Take  into  the  account  the  interests  of^the  parties 
tnerdy,  and  suppose  the  expecUtion  of  success 
aqnal  on  both  udes;  decide  as  you  will,  you  do 
jMtasmuch  good  and  just  as  much  harm  by  de- 
ckling one  way  as  the  oUier.  A  decision  has  been 
Kiven,  erroneously  suppose,  though  upon  the  me- 
^ts,tothepr^diceofthephdntiif.  What  harm 
has  been  done  by  this  upon  the  whole?  Not  any. 
lUiatefer  suffering  the  plaintiff  has  underoone 
In  eoosemienoe,  so  much  suffering  has  Been 
saved  to  his  soooessful  adveraury.  This,  it  is 
trae,  would  not  have  been  the  case,  upon  the 
supposition  that  the  expectation  of  success  on  the 
pan  of  the  winner  had  been  less  strenuous  than 
00  the  part  of  the  loser:  as  it  may  be  supposed  to 
iiave  been,  if.  without  any  opinion  of  the  merits, 
the  defence  had  been  miide  merely  through  a 
tsmporary  inability  to  comply  with  the  demand, 
jrhiflidcfftoiuvsofftlieevildayof  oompliMice,  J 


True  enough  it  is,  and  not  imdetenring  of 
remembrance,  that  were  it  not  for  the  secu- 
rity afforded  against  intentional  misconduct,. 


But  this,  in  the  instance  put,  cannot  be  supposed 
to  be  the  case.  The  defendant*s  cause  has  mpear* 
ed  Justin  the  eyes  of  an  impartial  judge :  isit  nkely 
that  it  should  have  appeared  less  so  in  his  own? 

In  penal  cases,  it  is  true,  the  mischief  of  erro- 
neous decision  is  of  a  more  substantial  nature. 
If  to  the  prgudice  of  the  defendant,  undue  and 
useless  suffering  is  the  consequence.  Happily, 
this  misfortune, In  proportion  as  it  is  important,  is 
unfrequent.  Whatever  may  be  said  oy  honest 
concern  or  hypocritical  affectation,  the  propen« 
sityofhuman  nature  lies  the  other  way.  Neman, 
however  depraved,  does  mischief  without  parti, 
cular  reasons  for  doing  it:  still  less  a  judge,  who 
risks  so  much  by  doing  it  If  an  incident  of  this 
kind  be  but  suspected,  it  makes  an  event,  and 
the  whole  country  rinss  with  iL  In  a  country 
like  France,  I  should  be  mudi  surprised  to  find 
that  the  whole  number  of  ui\}ust  sentences  of  all 
kinds,  exclusive  of  such  as  may  have  been  meant 
to  be  so,  had  ever  amounted  to  ten  in  the  com- 
pass of  a  year. 

Errors  on  the  other  side  are  beyond  compari- 
son more  natural,  and  more  numerous,  even  un- 
der the  harshest  system  of  justice.  And  errors 
on  this  latter  side  are.  in  some  of  the  most  fre- 
quent as  well  as  mischievous  of  crimes,  in  fact, 
more  pernicious  than  on  the  former.  Punish  a 
man  erroneously  as  for  a  homicide  committed  in 
prosecution  of  a  desi^  of  robbery,  you  punish 
that  one  num.  Acquit  erroneously  a  man  guil^ 
of  the  same  crime,  you  sacrifice  Uie  lives  of  aU 
those  whom  destiny  has  marked  out  for  victims 
to  his  future  enterprises.  The  Enslish  proce- 
dure, favourable  to  malefactors  as  it  Is  harsh  and 
ruinous  to  honest  men,  has  forgot  to  provide  cor- 
rection for  the  most  palpable  errors  on  this  side : 
and  this  forgetfulness,  or  this  blindness,  has 
obtained,  horn  a  deluded  public,  the  praise  of 
humanity  and  wisdom. 

Such  being  the  case,  the  chance  of  error  on 
this  side  will  not,  in  England  at  least,  and  by 
the  admirers  of  English  judicature,  be  added  to 
the  list  of  the  reasons  that  call  for  the  institu- 
tion of  appeals :  in  my  estimate,  it  would  tell  as 
one,  though  that  not  of  itself  a  suflident  one. 

Thus  stands  the  matter  where  the  point  in  con* 
troversy  has  been  the  matter  of  fact  Tor  on  deci« 
sions  relative  to  the  mere  matter  of  fact,  suppose 
every  source  of  undue  dedsion,  and  thence  all 
ground  for  a  public  sense  of  insecurity,  out  of 
the  question,  none  but  the  parties  and  toeir  im- 
mediate connexions  are  at  all  concerned. 

Let  the  decision  turn  upon  the  point  of  law, 
and  suppose  no  such  provision  made  as  that  sug- 
gested m  the  text,  the  case  is  otherwise.  Every 
decision  made  upon  the  question  of  law  has,  in 
as  far  as  it  is  known,  the  effect  of  a  new  law ; 
which,  in  this  case,  being  unconfonnable  to  the 
will  of  the  legislator,  is  by  the  supposition  a  bad 
one:  it  leads  the  judicial  power,  and  on  pain  of 
worst  consequences  compels  them,  to  give  simi- 
lar bad  decisions  in  all  mture  cases  of  that  sort 
Adopt  the  institution  above  suggested,  stop  the 
current  of  future  bad  dedsionsby  the  hand  of 
the  legislature^  the  mischief  of  the  bad  decision, 
thougn  a  decision  on  the  point  of  law,  is  no 

iger  general  but  particular,  and  stands  on  no 

^  basis  than  if  the  dedsion  had  been  giveii^ 
on  the  mere  question  of  hct^ 
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tiie  benefit  to  be  retped  from  liie  mstittition 
of  appeals,  as  a  correctiye  to  umntentiomil 
error,  would  hardly  pay  for  the  expense. 
The  only  consideimbie  ndschiefr  liable  to  flow 
fitND  the  latter  fouroe,  might  be  cured  by 
other  means  at  a  nmdi  diesper  rate.  The 
titmost  mischief  that  ean  resialt  from  a  single 
decision  so  drcumstanoed,  abstraction  made 
4if  the  influence  that  decision  may  have  upon 
^ture  ones,  is  of  small  account.  Whether  it 
ahall  or  shdl  not  in  that  way  cast  anj  preju- 
^icial  influeose,  depends  upon  the  legislature. 
Kit  was  Hie  matter  of  fiM!t  only  that  was  in 
qnestion,  no  such  influence  can  have  place : 
if  it  were  Hie  matter  of  law,  a  word  from  the 
legislature  is  suflScient  to  put  a  stop  to  it. 
Of  a  decision  on  the  point  of  law,  the  effect 
is,  to  dedare  nHiat  on  the  point  in  question 
is  the  will  of  the  legislature.  Ifthededara- 
tion  be  right,  there  is  no  error  in  the  case:  if 
wrong,  a  fidse  law  is  given  as  to  that  sort  of 
case,  instead  of  the  true  one.  But  it  is  the 
fiuilt  of  the  legislature,  if  laws  that  are  none 
of  tiieirs  are  suffisred  to  be  given  under  thdr 
name.  A  committee  of  revision,  to  watch 
over  the  interpretations  given  of  the  acts  of 
the  legislature  by  the  courts  of  justice,  and 
to  report  such  as  appear  to  have  erred  from 
the  mark,  that  their  influence,  m$  to  the  Ju- 
<vre,  may  be  stopped,  is  a  remedy  equally 
commodious  and  indispensable.  For  a  com- 
mittee of  this  sort  some  work  is  dready  found 
by  Articles  11,  13,  and  15,  of  Tit.  L  in  my 
Draught.* 


Whether  the  question  tamed  upon  the  written, 
or  upon  what  is  called  the  unwritten  law,  so  long 
as  that  most  pestilent  of  all  nuisances  is  suflRsred 
through  neiMsity  to  contfaiue,  need  make  in  this 
respect  no  sort  of  difierenoe.  The  disease,  it  is 
true,  is  always  more  apt  to  break  out  in  this  bas- 
tard sort  of  law  than  in  the  legitimate:  but  the 
cure  is  notless  easy  to  m\j  in  theone  case  dum 
in  the  other.  If  a  sore  place  is  obserred  in  the 
tinwritten  law,  put  a  patch  of  written  law  upon 
It.  and  as  Ikr  as  the  patch  extends,  the  inconve- 
nience is  no  more. 

All  this  proceeds  upon  the  supnosition  of  a 
legislature  constantly  awake,  such  as  diat  of 
Ptance,  rince  the  broad  day-light  it  has  cast 
upon  the  &ce  of  the  political  worid,  can  never 
cease  to  be:  not  of  a  legislation  like  the  British, 
habitually  asleep,  unless  when  roused  by  the  spar 
of  some  paltry  private  intoest,  or  momentaiy 
public  one. 

*  I  say,  Off  10  the  future:  to  extend  the  effect 
of  the  interpretation  to  the  past,  would  be  to  turn 
the  Ic^^idaave  assembly  into  a  court  of  appeal, 
and  the  time  of  the  legislature  would  be  con- 
sumed in  judicature.  In  riieone  way,  the  only 
cases  about  which  the  legislature  will  be  occu- 
^ed,  will  be  those  in  which  the  fatterpretadon 
given  in  the  courts  below  has  appeared  erroneous 
m  the  eyes  of  the  committee :  in  the  other  wav, 
tiie  legukture  would  be  troubled  with  all  the 
cases  tn  which  the  untuecetwfktjtarty  thought  it 
erroneous,  or  for  the  purpose  of  dehiy  found  his 
account  in  pretending  to  think  it  so, 


§  8.  Imeomomkmee$  ^  Appt^^  witk  tk§k 
Bemtdist. 

If  coorta  of  appesl  were  any  thi^g  hm 
than  necessary,  the  institution  would,  it  is 
evident,  be  fitf  from  eligible.  Ezpensetothe 
pubUcb  interwoven  with  ihe  eafaWishmeat; 
expense  and  delay  to  the  suitor,  i 
fr^uently  a  foilttre  of  jostiee,  is  i 
from  the  proceedings.  Institute  i 
than  one,  the  measure  of  these  inconvenieBees 
is  increased  in  a  great  degree,  though  not 
absohitdy  doubled,  at  each  rank.  In  what 
places  courts  of  this  sort  ought  to  be  set  down, 
and  thence  how  many  ranks  of  tiiena,  in  a 
country  IDn  France,  there  oqght  to  be,  are 
questions  that  will  meet  us  fiuther  on.  Thus 
much  in  the  mean  time  is  evident^  that  the 
eflkacy  of  the  remedies  that  can  be  firand  frv 
these  inconveniences  is  a  considenition  by 
whi^  the  number  of  these  oonrta  to  be  pro* 
vided,  and  the  stations  to  be  allotted  t4»  them^ 
connot  but  be  influenced  in  a  considerable  de< 
gree:  ageneralviewof  these  remedies  must 
not  therefore  be  omitted  here.  In  all  tbees- 
tablished  systems,  large  tribes  of  canaea  are 
exduded  from  the  beaefit  of  appeal,  on  tern* 
sideration  of  the  expense.  Is  ttie  eiflesion 
a  necessary  or  justifiable  one?  To  this  qnes- 
tion  no  answer  can  well  be  given,  tifl  after 
consideration  had  of  the  reductions  that  are 
capable  of  being  made  in  the  expense. 

All  the  inconveniences  above  aicntioatd 
must  have  place,  in  a  greater  or  leas  d^gvee, 
although  appeals  were  never  to  be  pteftjied 
any  otherwise  than  hon&fide;  tiiat  is,  aooom- 
panied  with  a  sincere  persuasion  of  lij^t,  and 
suggested  by  apure  d^ire  of  justioe^  To  such 
only  can  the  institutioo  propose  to  itself  «ffl« 
ingly  to  give  admittanoe.  Hie  miafertaae  is 
that,  along  with  bond  fide  appeals,  maliJUe 
ones  will  be  liable  to  slip  in :  appeab  in  tiie 
preferring  of  which  a  man  is  conscious  hi 
is  in  the  wrong,  and  which  he  prefers  wtth 
no  other  view  than  that  of  gaining  some  in- 
due advantage.  Allow  this  privilege,  yen 
must  expect  to  see  it  oftentimes  made  use  of 
to  no  other  end  than  to  the  staving  off  tb^ 
evil  day,  when  satisfiwirion  is  to  be  made  er 
punishment  undergone:  you  must  expect  to 
see  it  made  use  of  for  the  sake  of  load^  the 
adversary  with  expense,  aad  what  bythedc- 
lay,  and  what  by  the  expense,  produeiiir  s 
&ilure  of  justice.  Such  are  the  uses  mA 
you  may  be  sure  wiU  be  made  of  it,  in  asfrr 
as  ignorance  or  negligence  has  left  room.  Te 
the  llstof  remedies  against  the  inoonvcDieacss 
of  appeals  in  general,  must  therefore  be  sddii 
another  list  of  remedies,  calculated  to  premt 
not  only  the  inconvenienoes  resulting  froa^ 
maid  fide  appeals,  but  the  appeals  themselTCs. 

First  Remediee  a^ainH  the  Inoanvemeuei  ff 
Appeals  in  General, 

1.  At  the  hM  of  the  fint  of  4hcw  Iift% 
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saay  be  placed  the  iftttaUiahaieiit  of  the  maxiiii, 
i^ktAtk^mtelhae  court  $haU  receive  Mgraundi 
',/cr  itejuiffwteni^  no  other  doatmente  tkmnwhat 
Amp€  been  tiAmitted  to  the  obeervation  of  the 
ioomrt  oppeoled  JrowL 

This  nuudm  is  in  a  manner  e  necesaaiy 
^oneeqiience  of  the  use  and  definition  of  an 
•ppeal.  An  appeal  supposes  error  on  the  part 
of  the  judge  appealed  from:  suppose  no  such 
error,  tho^s  is  neither  ground  nor  use  for  it. 
A  rehoaring  would  have  been  the  more  simple 
and  equally  effectual  remedy.  But  it  is  ik> 
error  m«  man,  not  to  have  profited  by  docu- 
ments not  within  his  reach.  Add  any  one 
document  whatsoever  to  those  which  he  had 
iMfiare  hun,  his  judgment  might  have  been 
altogether  different.  Under  such  drcnmstan- 
ces,  judgment  in  appeal  would  be  correction 
idiere  there  has  been  no  mistake. 

FVom  this  maxim,  if  steadily  adhered  to, 
fesult  several  capital  advantages:-. 

It  gives  liberty  to  choose  the  fittest  sito- 
alion  for  the  court  of  appeal,  with  little  or 
no  regard  to  distance.  Were  u  set  of  wit* 
nesaes  to  have  to  travel  fiveor  six  hundred 
inUcs  upon  every  sixpenny  cause,  firoman  im- 
mediate court  at  Perpignan  to  a  court  of 
appeal  at  I^tfis,  or  a  judge  of  appeal  to  travel 
from  the  judgment-seat  at  Paris  to  the  abodes 
id  the  witnesses  at  Per^ngnan,  the  grievance 
would  be  intolerable.  But  when  idl  there  is 
to  eoavey  is  a  parcel  of  papers,  when  once 
they  are  put  into  the  post,  whether  they 
%MYe  sixty  miles  to  go  or  six  hundred,  makes 
in  eomparison  but  little  ^tifference. 

It  saves  the  expense  and  delay  of  a  re- 
peated collection  of  the  evidence.  By  the 
virtue  of  this  sbgle  rule,  the  burthen  is  thus 
reduced  almost  a  half.  * 

The  operation  of  this  fundamental  measure 
cCeeonooiy  may  be  made  to  receive  consider- 
able asristance  from  several  subsidiary  provi- 


2.  Transmission  of  t&e  record  f  firom  the 


*  In  Eai^aad,  in  dvil  easss,  an  appeal  is  al« 
{owed,  under  the  name  of  a  «n»  trial  from  one 
jury  to  anodier,  at  the  discretioD  ef  the  judns 
frem  whose  orart  the  action  was  sent  to  be 
tried,  upon  hearing  the  report  of  the  judge  who 
presided  at  the  fiist  trial,  and  the  arguments  of 
aoansd  upon  tbereport.  But  the  evidence  must 
all  be  ddiveved  ovtt  again,  and  the  Ubour  of  the 
first  trial  is  all  kist  upon  the  second.  Whether 
the  trial  is  meant  u>  answer  the  purpose  of  an 
appeaL  or  of  a  xsbeaiiac  meiely,  or  of  a  supply 
ef  evidence,  makes  no  diffinrenoe:  nor  is  any  no- 
tice takeut  upon  the  second  trial,  of  what  had 
passed  imoB  the  lust 

t  By  die  word  reMftf ,  I  beg  eoee  fixr  an  to  be 
BBdcntood  to  mean  what  a  record  ought  to  be: 
a  fflwpiete  history  of  the  prCceedings  in  the 
esase,  indndlag  the  whole  body  of  the  evidence  I 
pot  the  hodge-podge  called  in  English  kw-jar- 
gsn  a  recordt  a  mess  made  up  of  one  grain  of 
tmthiotenartwen^efUesandnonieose^  The 
reading  of  an  English  reoofd  is  a  ffiUdiy  t»  which 


court  bdo w  to  the  court  ebove,  by  the  post, 
and  that  gratis,  and  without  passing  through 
mereenary  hands. 

8.  Power  to  either  party  to  take  the  judg- 
ment  of  the  court  above  in  the  first  instance^ 
upon  mere  view  of  the  record,  without  argu^ 
ment ;  but  without  being  precluded  fiom  the 
right  of  arguing,  if  the  dedaion  given  on  the 
mere  view  of  die  record  be  not  satis&ctory^ 

4.  Like  power,  upon  subjoining  to  the 
record  a  written  argument. 

An  appellant  or  respondent  may  by  thia 
means  take  two  chances,  if  he  pleases,  fi)r  a 
decision  in  his  fiivour,  bef<»e  he  puts  bimsdf 
to  the  expense  of  engaging  an  advocate  to 
plead  vivd  woce  at  the  court  above.  The 
decision  not  to  be  conclusive  against  eithev 
party,  till  he  has  been  at  liberty  to  be  heard 
bjr  an  advocate;  but  to  be  conclusive  againsi 
bun  in  the  first  instance,  if  he  has  availed 
himself  of  that  liberty. 

In  all  this  there  is  no  expense  but  the  niere 
copying  of  the  record;  an  operation  whidi 
the  appelant  himself  might  be  allowed  to 
perfiuin,  if  he  were  able,  and  thought  it  worth 
ids  while.  I  mean,  except  an  advocate  be 
empk>yed:  and  then  there  is  no  need  of  an 
attorney.  The  pursuer  or  defender-general, 
as  the  case  is  (see  Tit.  XL  and  XIL  of  my 
Draught,)  at  the  court  above,  upon  the  fee'a 
being  paid  to  the  corresponding  advooatCf 
general  at  the  court  below,  may  be  charged 
with  the  transmission^  of  it  to  the  profes- 
sional advocate.  Whether  this  advocate  be 
employed  in  the  metropolis,  or  in  a  country 
town,  need,  in  point  of  expense,  make  little 
difference. 

5.  Interdiction  of  all  appeals  from  interloy 
cutory  orders;  in  other  words,  from  decreea 
other  than  definitive,  on  any  other  ground 
than  that  of  irreparable  mischief;  as  if  the 
eflbct  of  the  interlocutory  order  complained 
of  would  be  an  irrecoverable  deperitioB  of 
in^pensaUe  evidence.  It  is  evident  thai 
where  an  interlocutory  order  would  be  at» 
tended  with  any  such  effect,  it  stands  upon 
the  £90ting  of  a  definitive  decree. 

From  an  interdictiim  d  this  sort,  no  pre* 
judice  to  justice  can  arise.  If,  notwithstand-^ 
ing  the  interlocutory  order  complained  of, 
the  definitive  decree  is  such  as  the  conq»hua« 
ant  would  have  wished,  the  appeil  would 
have  been  of  no  use:  if  otherwise,  it  is  then 
time  enough  to  appeal ;  and  one  appeal  a* 
that  ultimate  stage  answers  every  purpose  of 


noFrenchman  who  is  not  master  of  English,  most 
presume  to  tmiret  Ibr  hi  the  French  tTMslatione 
of  Blackitenrs  romances,  the  formnlaries,  con« 
taining  the  marrow  ef  the  sdenee,  are  b«rba« 
rously  omitted.  The  predilection  whidi,  with  a 
degiee  of  readiness  peculiar  to  that  generous  na- 
tion, has  been  so  generously  conceived  in  fiivour 
of  EndUsh  jurisprudence,  has  therefore  no  other 
basis  ttan  a  mutikted  copy  of  a  tawdry  and  de- 
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twenty  appeals  at  so  many  intermediate  stages. 
Well  or  ill  grounded,  appeals  from  interlocu- 
tory orders  are  therefore  equally  useless. 
-  In  the  case  of  a  complaint  of  delay,  or  a 
complaint  of  suppression  of  evidence,  the 
maxim  forbidding  the  admission  of  fresh  do- 
cuments cannot,  it  is  true,  be  adhered  to. 

In  the  case  of  delay,  the  very  foundation 
of  the  comphunt  is,  that  no  documents  at  all 
hare  been  collected  by  the  court  below,  or 
at  least  not  enough  to  form  a  just  basis  tor 
decision. 

In  the  case  of  suppression  of  evidence,  the 
complaint  is,  that  certain  documents  which 
ought  to  have  been  collected,  and  without 
which  the  collection  would  be  incomplete 
and  fallacious,  have  not  been  collected. 

In  both  these  instances  the  grievance  is, 
that  documents  which  ought  to  have  been 
submitted  to  the  observation  of  the  court 
below,  have  not  been:  so  that,  were  the  ap- 
pellate court  not  to  receive  as  grounds  for 
its  judgment  any  other  documents  than  what 
at  that  stage  of  the  cause  have  been  submitted 
to  the  observation  of  the  court  appeaUdfrom^ 
its  judgment  must  be  ill-grounded. 

hi  these  cases,  then,  one  of  three  things 
must  be  done :  the  court  above  must  itself 
interpose,  and  collect  the  deficient  evidence, 
or  it  must  reimpose  that  task  upon  the  court 
appealed  firom,  or  it  must  transfer  it  to  some 
other. 

1.  To  employ  the  first  expedient  would  be 
employing  the  court  of  appeal  about  the 
business  of  an  immediate  court ;  a  confusion 
of  powers  which,  as  we  shall  see  more  parti- 
cularly a  little  &rther  on,  would  be  attended 
with  several  inconveniences:  —  1.  It  would 
necessitate  the  institution  of  courts  of  appeal 
as  near  to  the  several  scenes  of  action,  and 
consequently  in  as  great  number,  as  the  im- 
mediate courts.  2.  It  would  occasionally 
surcharge  the  courts  with  an  extraordinary 
load  of  business.  3.  It  would  deprive  the 
suitor,  as  to  so  much  of  the  proceedings,  of 
the  benefit  of  appeal  4.  It  woidd  enable 
the  judges  of  appeal  to  make  approaches  to 
arbitrary  power,  by  swallowing  up  the  func- 
tions of  the  immediate  courts,  and  substi- 
tuting in  the  room  of  an  authority  subject  to 
appeal,  a  power  exempt  from  that  controul. 

2.  Committing  to  the  judge  appealed  from, 
the  business  of  repairing  his  own  errors,  is 
what  certainly  may  be  done,  if  no  &ult  of 
the  will,  no  improbity,  no  proud  or  capri- 
cious pertinacity,  is  attributed  to  him.  But 
the  great  necessity  for  instituting  appeals  and 
oompUints  of  this  nature  results,  as  we  have 
seen,  from  the  danger  of  a  vice  of  this  sort 
that  might  otherwise  introduce  itself  into  l^e 
character  of  the  judge.  This  resource  can 
never  therefore  be  trusted  to  as  the  only  one. 

3.  There  remains  that  of  giving  the  com- 
miiBiop  to  a  judge  of  some  neighbouring 


court  This  is  an  expedient  firee  from  afl 
objections,  and  forms  but  one  out  of  may 
instances  of  the  application  of  Uie  prmdpU  ^ 
intercommunitg  of  j  urisdiction,  the  advaat^cs 
of  which  have  alr^y  been  represented.  (Set 
Chap,  in.)'  ^ 

The  less  the  expense  of  the  prooee^i^ 
in  the  courts  below,  the  less  Jieavy  will  the 
small  portion  of  expense  which  we  have  fbmid 
to  be  inseparable  from  the  business  of  appesl, 
press  upon  the  suitors.  The  following  sketdi 
will  afford  a  glimpse  of  the  means  that  any 
be  employed  for  reducing  the  expense  in  the 
first  instance : — 

1.  Abolition  of  all  law  taxes,  as  proposed 
by  the  committee.  See  Tit.  L  Art  5,  Cem- 
mittee's  Draught, 

2.  Abolition  of  all  court  fees — of  all  dues 
paid  by  suitors  to  persons  employed  by  the 
public  in  the  administration  of  justice.  This 
also  seems  to  be  proposed  by  the  committee. 
Ibid. 

3.  Confinement  of  the  expense  of  merct- 
nary  law-assistance  to  tiie  instances  where  it 
is  absolutely  necessary,  by  the  adminion  of 
unmercenary.  See  Chap.  I.  Observations  on 
Tit  L  Art.  20,  New  Draught. 

4.  Reduction  of  the  expense  of  mercenary 
assistance,  where  it  is  necessary,  by  the  abo- 
lition of  the  distinction  between  advocates 
and  attorneys.    Ibid.  Art.  21. 

5.  Abolition  of  the  expense  of  taking  net* 
cenary  opinions,  by  obliging  the  judge  to  give 
a  categorical  opinion  in  the  first  instance  upon 


*Acomplaintof  delay,  or  suppression  of  evi- 
dence, it  may  occur,  is  a  sort  of  cause  within  a 
cause ;  and  evexy  cause  must  have  its  evidence, 
its  grounds,  to  go  upon.  But  the  very  oompUiot 
here  is,  that  the  judge  below  will  not  collect  evi- 
dence. What  remedy  ?  Several  In  default  of 
the  judge,  the  pursuer-fenend  may  be  requixed 
to  collect  the  evidence  relative  to  ttiis  indocntal 
cause:  in  his  default,  the  defender-genenl  la 
default  of  both  those  public  officers,  the  private 
individual,  the  appellant  himself  ,  must  certainly 
try  his  own  credit  with  the  court  above.  This  he 
may  do,  either  in  person,  or,  if  the  distance  be 
too  great,  by  letter,  provided  it  be  under  die 
sanction  of  an  oath,  in  manner  herdnafter  men- 
tioned: but  in  a  case  like  this,  he  can  be  in  no 
want  of  witnesses :  as  to  whatever  allegadons^ 
other  documents  he  demandol  to  have  trsns> 
mitted  in  form  of  a  record,  and  to  which  dw 
magistrates  in  question  refused  to  give  that  an* 
thenticadon,  he  has  but  to  call  in  tSe  ^ttfstiitk" 
of  any  bystander. 

These  are  cases  just  possible,  butnoCat  sO 
snpposable.  A  public  magistrate  will  not  vcntnie 
upon  an  act  of  misbehaviour,  whidi  admits  of  no 
colour  of  defence.  A  judge  may  have  good  res- 
sons  for  delaying  a  cause ;  he  may  have  pUnsible 
reasons  for  suppression  of  evidence:  but  fbr  re- 
fusing to  give  his  attestation  to  aUegatioMoa 
either  sideJ  which  the  kw  exjaessly  oideied  him 
to  record,  he  can  have  no  excuse.  It  will  be  a 
crime  on  his  parts  and  the  proceedings 
him  will  follow  toe  ooune  nudced  oat, 
ktion  to  otbtr«imes» 
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a»  state  of  £m^  agreed  upon  by  all  parties  in- 
-ftereated,  and  an  hypothetical  one  upon  a  state 
ol"  ftcts  disputed  on  any  side*    Ilnd, 

6.  Tennination  of  the  cause  at  the  saoie 
lieaiiDg  in  which  it  commences,  whenever  it 
liappensto  be  ripe  for  decision  at  that  period : 
«HB  it  will  be,  if  the  parties  attend  in  person, 
«uid  the  cause  rests  solely  upon  the  evidence 
of  the  parties,  or  upon  such  real  evidence,  or 
*tlie  evidence  of  such  witnesses,  as  they  hap- 
pen to  bring  with  them,  or  upon  the  mere 
question  of  law,  or  upon  all  or  any  of  these 
grounds.    Ibid, 

7.  Clearing  the  cause,  by  mutual  admis- 
sions, at  that  early  period,  of  all  fiu:ts  on  each 
fldde  which  are  not  meant  to  be  contested  on 
the  other : — another  consequence  of  the  joint 
appearance  of  the  parties  in  the  first  instance 
la  presence  of  the  Judge.    Ibid, 

8.  Clearing  the  cause  of  all  Mae  allegs- 
tions,  the  truth  of  which  he  who  makes  them 
lias  no  real  hope  of  being  able  to  make  good, 
and  of  all  proof  relative  to  such  allegations : 
— another  consequence  of  the  personal  ap- 
pemnnee  of  the  parties,  speaking  upon  oath. 
Ibid. 

9.  Confining  the  quantity  of  delay  granted 
to  the  Quantity  absolutely  and  honestly  re- 
qnisite  for  each  particulsr  purpose  in  each 
particular  cause: — another  consequence  of 
the  personal  appearance  of  the  parties,  speak- 
ing upon  oath,  and  of  the  avoiding  to  lay 
down  genera]  rules  of  procedure  relative  to 
time.     Ibid 

10.  Fadtity  given  to  the  compromising  of 
the  cause  in  that  stage,  with  the  advice  and 
assistance  of  the  judge,  if  it  be  a  case  fit  for 
compromise.    Ibid. 

11.  Reduction  of  the  expense  of  the  at- 
tendance of  witnesses,  by  powers  for  the  ex- 
amination of  them  each  in  the  court  of  his 
own  territory,  so  fiu>  as  confrontation  is  not 
neoessary:  and  for  appointing  confrontation, 
where  necessary,  at  the  court  where  it  can 
be  performed  at  least  expense. 

12.  By  confining  the  territories  of  imme- 
diate courts  to  such  an  extent  as  admits  of 
witnesses  and  suitors  attending  in  court  du- 
ring ihe  juridical  dnf^  without  being  obliged 
to  1^®^  elsewhere  than  at  their  own  homes. 

13.  By  managing  the  business  of  exami- 
nation of  witnesses  in  distant  courts,  by  in- 
structions sent  from  court  to  court  gratis, 
by  the  post,  without  the  necessity  of  passing 
through  mercenary  hands. 

14.  Saving  of  the  delay  of  waiting  for  par- 
ties or  witnesses  lying  under  a  temporary  in- 
ability of  personal  appearance,  by  powers  for 
admittii^  them  to  correspond  with  the  court 
in  writing,  in  the  style  of  an  ordinary  letter, 
and,  though  under  Uie  sanction  of  an  oath, 
irithout  the  obligation  of  calling  in  merce- 
nary assistance  to  put  it  into  form :  or  else  re- 
*q^iiring  the  judge  to  examine  them  at  their 


own  h<Hnes,  according  to  the  importance  and 
urgency  of  the  case. 

15.  Reduction  of  the  expense  of  copying, 
with  regard  to  sundry  sorts  of  papers,  such  as 
acts  of  the  parties  and  of  the  court,  by  pro- 
viding concise  and  printed  formularies  for 
every  such  paper,  as  for  as  the  case  admits, 
settled  by  the  legislature,  and  fomished  at 
the  public  expense. 

16.  By  measures  to  be  taken  to  prevent 
any  body's  having  an  interest  in  ad^ng  un- 
necessanly  to  the  bulk  of  such  instruments 
as  do  not  admit  of  settled  formularies. 

17.  Transmission  of  law-papers  in  general 
by  the  post,  carriage  free,  from  court  to 
court,  through  the  judge,  or  one  or  other  of 
the  public  advocates,  without  passing  through 
mercenary  hands. 

Second  Divition  of  Remedies  against  the  In^ 
conveniences  of  Appeal —  Eemedies  for  the 
prevention  of  mal&  fide  Appeals. 

L  In  civil  cases: 

1.  Execution  notwithstanding  appeal,  on 
finding  security. 

This  salutary  expedient  is  made  use  at 
by  the  committee,  though  only  in  certain  in^ 
stances. 

2.  Allowing  extra  interest  upon  the  value 
claimed,  payable  of  course,  but  susceptible  of 
being  remitted,  upon  certificate  of  opinion,  on 
the  part  of  either  judge,  that  the  appeal  was  a 
bond  fide  one. 

Confine  the  quantum  of  interest  to  the 
ordinary  rate,  you  give  a  dishonest  suitor  the 
power  of  borrowing  money  at  that  rate  of  a 
man  who  does  not  dioose  to  lend  it  him — of 
a  man  whom  he  has  injured.  What  can  be 
more  iniquitous,  or  more  encouraging  to  ini- 
quity?— allowing  under-interest,  or  no  inte- 
rest at  all,  in  the  manner  of  the  English  law. 

There  are  cases  where,  in  this  way,  after 
fighting  the  plaintiff  with  his  own  money,  a 
defendant  is  secured  in  the  quiet  possession 
of  a  considerable  part  of  the  remainder.  The 
profit  allowed  by  the  law  to  be  made  in  thi^ 
way  is  in  proportion  to  the  quantum  of  the 
capital  the  defendant  has  in  lus  hands ;  that 
is,  to  the  enormity  of  the  iijury  the  plaintiff 
is  suffering  from  Uie  want  of  it.  The  sorts 
of  appeals  called  writs  oferror.hAve  seldoni 
any  other  object. 

3.  Obliging  the  unsuccessfol  party  to  reim- 
burse to  the  successfril  one  the  amount  of  his 
costs,  in  course,  subject  to  reduction  in  case 
of  certificate  of  bona  fides,  as  above. 

4.  Refusing  the  appellant  the  liberty  of 
employing  a  mercenary  advocate  on  the  ap- 
peal, but  on  the  terms  of  transmitting,  to- 
gether with  the  fee  for  his  own  advocate,  a 
fee  to  equal  amount  for  an  advocate  to  be 
chosen  by  the  respondent  The  condition 
liable  to  be  dispensed  with,  where  the  pecu^ 
niary  circumstances  of  the  former  are  erai 
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nently  and  notoriouily  inferior  to  those  oftlie 
latter. 

'  If  one  man  could  get  a  better  diance  for 
Justice  tlian  another  1^  paying  money  to  the 
Judge,  who  would  not  cry  out  against  the  ini- 
quity? But  is  tiiere  less  iniquity  in  allowing 
Justice  to  be  put  up  to  auction  in  this  man- 
ner, for  the  benefit  of  adyocates? 

A  fee  that  is  not  too  much  for  the  appd- 
lant*8  advocate,  cannot  be  too  much  for  the 
respondent's:  for  the  record  which  contains 
all  the  instruction  they  either  of  them  oaght 
to  bare,  is  one  and  the  same  to  both. 

Objection,  —  You  destroy  all  emulation,  all 
motives  to  exertion,  on  the  part  of  the  ad- 
vocates at  the  appellate  courts — Antwer, 
The  necessity  of  exertion  is  produced  as  ef- 
fectually by  Uie  superior  chance  of  obtaining 
fees,  as  by  the  superiority  of  fees.  What  ex- 
tinguishes emulation  is,  not  limitation  of  pro- 
fit, but  monopoly. 

5.  Obliging  the  party  at  whose  instance 
evidence,  deemed  impertinent  by  the  judge. 
Is  notwr^standing  collected,  to  athuxnee  the 
cotti  on  both  sides  of  so  much  of  the  proceed- 
ings :  such  part  of  the  costs  not  to  be  re- 
funded to  him,  ihough  the  cause  should  be 
decided  in  his  fiivour. 

6.  Allowing  the  plaintiff,  of  course,  a  sa<ts- 
faction  for  so  mudi  of  his  time  as  has  been 
consumed  in  the  course  of  the  cause;  sulirject 
to  abatement  in  consideration  of  honafitUt  on 
the  part  of  the  defendant,  or  of  the  state  of 
pecuniary  circumstances  on  both  sides. 

7.  Allowing  the  defendant  satisfiurtion  for 
time  thus  consumed  by  unnecessary  proceed- 
ings carried  on  at  the  instance  of  the  pursuer, 
though  the  latter  should  gain  his  cause. 

The  fifth  and  seventh  of  these  expedients 
are  calculated  to  prevent  vexation,  as  well  on 
the  part  of  a  plaintiff  as  a  defendant  In  ge- 
neral, mala  fidea  will  at  least  be  fifty  times 
as  fi'equent  on  the  part  of  the  latter,  as  on 
that  of  the  former :  for  the  great  demand  for 
compulsive  justice  is  produced  by  the  defen- 
dant's unwillingness  to  comply  with  the  de- 
mands of  justice,  or  his  inijiility  to  comply 
with  them  without  inconvenience*,  cases  of 
doubt  are  comparatively  but  rare ;  and  if 
doubt  were  all,  everything  would  be  done  by 
arbiters;  there  would  be  no  need  of  judges. 

As  the  defendant  has  nothing  to  gain  by  a 
decision,  and  everything  to  lose,  it  is  his  in- 
terest to  prevent  a  deosion,  whether  he  be 
or  be  not  in  the  right,  unless  the  law  has 
taken  care  to  make  it  otherwise :  whereas  the 
plaintiff  has  nothing  to  hope  for,  as  fiv  as 
benefit  to  himself  is  his  only  object,  but  from 
a  decision.  But  the  heart  of  man  has  aflec- 
tions  in  it,  of  the  dissocial  kind  as  well  as  of 
the  self-regarding;  and  views  of  mere  vexa- 
tion may  instigate  the  pursuit  of  an  uijust  or 
frivolous  daim,  as  well  as  the  non-compliance 
with  a  just  demand,  if  no  remedy  is  provided. 


[C«AF.  Vt, 


A  smali  latitude  in  this  way  vill  be  a^ 
fident  to  lay  the  poor  at  the  mercy  of  te 
rich.  If  one  man,  by  spending  from  a  kn- 
dredth  to  a  hundred-thoasandth  part  of  his 
own  fortune,  can  be  the  destructioB  of  aa- 
other*s,  malice  or  the  lust  of  doodoioa  aay 
purchase  gratification  at  a  cheap  rate.  Ha 
English  law,  by  the  matfhleia  enormity  of  the 
artificial  burthens  it  has  thrown  aposi  juitiee, 
and  the  ingenuity  it  has  shown  in  tkeir  <!•- 
tribotion,  has  insured  this  gratifioatka  to 
every  man  who  can  afibrd  to  give  a  baDdaoBM 
price  for  it  Indoingso,  it  hasoonfetTedoa 
every  man  an  arbitrary  power  over  every 
other  man  leas  &voored  than  himadf  by  fef- 
tune:  a  tyranny  whiA  nothing  has  preventad 
firom  being  intolerable,  but  tiie  influgfjce  ef 
public  opinion — that  sacred  power,  agaiast 
which  English  judges,  by  the  lawstkcy  havQ 
made  in  matters  of  libel,  wage  undisaembled 
war,  and  ^lich,  from  the  days  of  Lord  Cake 
to  the  present,  ^tuiy  have  never  < 
their  utmost  to  destroy. 
IL  /a  penal  coses  : 

1.  In  case  of  pecuniary  punishment^  1 
interest  fiom  the  time  of  the  sentence  in  thi 
immediate  court 

As  to  the  coaunittee,  they  too  hara  their 
contrivances  for  keeping  down  expense.  la 
one  court,  causes  are  to  be  carried  on  with* 
out  writiz^;*  in  two  others,  by  nothing  bat 
writing:  t  and  firom  these  opposite  causes  the 
same  good  consequence  is  to  fdlow.  They 
have  another  expedient  for  preventing  ex- 
pense ;  which  is,  to  say  there  slnll  be  none: 
but  the  expedient,  being  a  choice  one,  is  to 
be  produced  but  rardy.^  In  this  plaee,  I 
must  beg  a  word  with  the  committee.  80k 
then,  it  is  you  that  we  have  to  thank,  and 
not  nature,  for  whatsoever  there  b  opprei* 
sive  in  the  expense  of  justice?  Awordfreai 
you  would  ease  us  of  it  altogether:  and  this 
word,  except  in  the  instance  of  two  sets  of 
courts  out  of  about  five-and-twen^,  and  ia 
them  only  in  a  few  ineonsideraUe  casss, 
you  refuse  to  speak  for  us.  Look  over  your 
list  of  law  expenses:  take  any  article  ia  it 
you  please:  either  it  is  preventible or  unprs* 
ventible.  If  unpreventible,  how  can  year 
saying  there  shall  be  no  expense,  save  the 
expense?  If  preventiUe,  why  wiiX  yoa  not 
prevent  it? 

To  make  the  more  sure  of  having  no  csr 


*  In  the  cantOD-court  See  committee's  d 
Tit  IIL  Art  2. ''  Les  parties  seront  en 
devant  le  juge  de  ndx,  iomt  au*dles  ] 
fbumir  ancunes  iemmre$, ** 

f  In  the  court  of  administration  and  isiaa 
Ibid.  Tit  XV.  3.  ''Sira&iieneoeutosslin 
condli^  elle  serapcrt^e  au  tzihunal  d'amninis- 
tratioo.  qui  d^ddera  en  dernier  ressort,  mr  Mm^ 
pktmemoiret,  tans  firme  de  proddmre  et  tmt 
fraitJ^  So  in  the  suMrior  oourtss  Ibid.  Att4t 
Dot  in  bodi  courts,  ooiy  in  partloajar  ca 

i  Only  in  the  inatanciajnat  quoted. 
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peitse,  ihey  w31  haye  no  form  of  prooedsre 
In  these  eases. 

In  this  place  lurks  another  confesrion,  not 
less  Tslnable  than  the  fbnner.  The  fonn  of 
procedure  they  mean  to  give  us,  hemg  of 
the  regular,  and  not  of  the  summary  kind,  I 
pronounce,  rery  summarOy,  to  he  good  for 
nothing.  Rash  will  they  call  me,  for  thus 
speaking  of  their  work?  No;  I  am  ohse- 
Quious :  for  such  is  their  own  opinion  of  it. 
£lse  why  deny  men  the  henefit  of  it  in  any 
jingle  instance? 

'  Is  it  that  truth  is  material  in  one  sort  of 
cause,  immaterial  in  another  ?  material,  when 
ihe  money  is  due  upon  a  contract ;  immate- 
rial,  ^i^ien  it  is  due  on  the  score  of  taxes? 
Is  it  that  the  system  b  good  for  finding  out 
truth  in  the  one  case,  and  not  so  in  the 
ether?  That  yaw  mfMtem  it  good  for  notkmg 
St  one  outs,  jprovt  by  yovrten^es,  jor  you  <irs 
iukamed  to  uteH:  tiaf,  beiny  ao^  it  is  po§- 
MU  it  $koM  be  good  for  vKytkuig  ta  axy 
iftker,  lie$  tmon  you  to  prove. 
'^  Wlienee  ul  Mb  inconsistency?  I  have  put 
the  question :  I  will  give  the  answer. 
,  •  General  prejudice  dictates  general  rules: 
private  importunity  squeezes  in  exceptions. 
The  careless  and  submissive  suffer ;  the  re- 
fraetonr  grumble,  and  get  relief.  Such  is  the 
general  history  of  the  creation  of  laws.  Ex- 
pensive justice  is  what  gentiemen  have  been 
tised  to.  Justice,  of  course,  is  in  general  to 
he  expensive.  I  see  them  going  tbe  rounds 
nf  their  five-and-twenty  sorts  oi  courts,  with 
*  waggon-load  of  it  in  their  train,  dropping 
%  budget  of  it  at  each  court.  In  other  places, 
all  weh:  but  when  they  come  to  their  court 
of  administration  and  taxes,  they  hear  grum- 
blings. Hevdayl  what  is  all  this  for?  what 
do  you  do  with  your  budget  here?  What!  do 
you  think  we  win  be  saddled  with  it?  Nay, 
good  gentlemen,  dear  gentlemen,  all  a  mis- 
take, a  mere  mistake,  if  you  will  believe  us 
—the  budget  was  not  meant  to  have  been 
left  here — say  no  more,  gentlemen ;  yon  shall 
see  no  more  of  it. 

Do  they  think  to  get  off  so?  Theyaremis- 
taken.  There  is  a  voice  that  shall  follow  them 
tiiroogh  an  their  courts,  and  cry  out  hi  every 
comer.  Away  urith  your  budget/  Naue  of  your 
htrtheta  here  f 

§  4  ik  what  Cau§e9  Appeals  aught  to  be 
allowed. 

In  what?  The  simple  answer  is — inalL 
it  is  not  less  just  than  simple.  For  where  is 
that  oaose  which  may  not  give  buth  to  error? 
Where  is  that  cause  which  may  not,  by  some 
wifortonate  coincidence,  femiui  inducements 
to  prevarication?  The  principle  of  intercom- 
onudty  of  jurisdiction,  and  the  sort  of  eon- 
ifssional  in  which  I  have  placed  my  judge, 
might  be  sufficient,  m  my  own  opinion,  to 
protect  hb  tvtue :  but  so  long  as  more  are 


to  be  had,  it  is  not  two  ndr  twenty  strings 
that  should  be  deemed  sufficient  for  the  le- 
gislator's bow. 

Two  considerations  have  been  relied  on  a# 
grounds  of  difference:  importance  and  digU> 
cuUy.  The  more  importuit  the  cause,  the 
gretto  the  misdiief;  in  case  of  wrong  deci- 
sion :  the  more  difficult  the  cause,  the  moro 
probable  that  mischiefl  Neither  are  sufficient  s 

L  Not  importance;  and  that  for  several 


1.  Importance  in  causes  varies  not  between 
class  and  class,  but  between  individual  and 
individnaL  Classes  may  be  pidced  out  in 
whidi  you  may  be  sure  of  fiodmg  uiportanctf 
in  every  individual  instance  :*  but  none  can 
be  picked  out,  in  which  you  are  sure  of  find- 
ingnone.  With  regard  to  pecuniary  conoems» 
this  has  already  been  shown  to  be  the  case. 
There  the  vulgar  reckoning  has  been  showi| 
to  be  doubly  in  fiMiH,  in  supposing  the  exist- 
ence of  uniinportant  causes,  icA  in  attributing 
the  least  importance  to  those  which  possess 
the  most.  Yet  it  is  in  the  pecuniary  daes 
that  unimportant  causes  shouldbe  tobe  found, 
ifanjTwhere. 

2.  If  importance  sufficient  to  caU  for  apt 
peal  is  not  wantmg  in  the  least  important 
sort  of  civil  cause,  stiU  less  can  it  be  in  the 
least  important  penal  one.  Pure  from  wuda 
fldee,  a  slight  injury  is  of  slight  importance^ 

Envenomed  by  that  alarming  accompaniment^ 
the  most  trifling  one  becomes  serious.  Itbor 
tokens  an  affection  which,  if  neglected,  might 

S^ove  an  inexhaustible  mine  of  all  sorts  of 
juries.  Pounds  are  made  of  forthings :  leave 
forthings  unprotected,  you  leave  pounds  in  the 
same  case.  Qmtta  oavat  lapidem.  Sprinkled 
on  a  man's  head  by  the  hand  of  undesignin^ 
nature,  a  drop  of  water  is  but  a  drop  of  water; 
multiplied  by  the  malice  of  cruel  man,  it 
creates  what  is  said  to  be  one  of  the  most 
excruciating  of  tortures.  In  corporal  injuriei^ 
then,  as  well  as  pecuniary,  importance  rises 
and  foils  not  more  between  class  and  dass^ 
than  between  individual  and  individual.  Thus 
shallow  is  the  pdicy  which,  under  pretence  of 
aversion  to  litigiousness,  refuses  to  look  at 
iiguries  till  they  have  ripened  into  crimes. 

3.  Degrees  of  importance,  if  any  such  ex- 
isted, would  require  metaphysical  Unes  to 
mark  them :  and  all  sudi,  we  have  seen,  are 
naught. 

IL  Difikmlty  is  a  sround  equally  insufflf- 
cient :  for,  in  point  of  difficulty,  too,  the  va- 
riation is  not  between  class  and  dlass,  but 
between  individual  and  individuaL 

Where  should  the  line  be  drawn? 

1.  On  the  point  of  Uw?  But  who  shall 
say,  beforehand,  in  what  quarter  there  shall 


*  Causes,  for  example*  relstive  to  the  eoD- 
dition  hi  life  of  an  individnal,  in  respect  at  the 
rdatlons  of  husband  or  wife,  parent  or  chil4f 
&c> 
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he  obtcuiity  in  the  peoning  of  the  kv,  and 
in  what  qumrter  there  shall  be  none? 

2.  In  the  unwritten  law?  Obecnrity  it 
indeed  of  the  very  essence  of  that  tuppoati- 
tiotis  kind  of  law :  but  who  shall  draw  the 
line  betwixt  its  lightest  and  its  darkest  shades? 
Sooner  might  the  obscurity  be  dispelled,  than 
the  degrees  of  it  marked  out  and  drcum- 
acribed. 

3.  Inthepcnntoffiust?  But  who  ahall  say 
in  what  sorts  of  causes  there  shall  be  obscu- 
rity of  eridence,  and  in  what  others  there 
shall  be  none?* 

But  were  it  eyen  as  easy  to  draw  the  line 
between  unimportant  and  important,  between 
plain  and  difficult,  as  it  is  impossible,  what 
petence  can  there  be  for  depriving  of  the 
benefit  of  a  rerision  the  plainest  and  least 
important  cause,  after  the  view  that  has  been 
given  of  the  fiM^ty  of  reducing  the  expense 
of  a  decision  in  the  first  instance  to  so  mode- 
rate a  scantling,  and  that  of  appeal,  on  the 
tide  of  the  respcmdent,  absolutely  to  nothing  ? 
(See  §  3.) 

These  considerations  have  not  found  fii- 
Your  in  the  sight  of  the  committee.  To  the 
mercy  of  tludr  canton  judge  they  commit 
without  controul  fifty  livres  at  a  time  ;t  al- 
most a  third  part  of  a  Frenchman's  annual 
expenditure  4  ^  ^u™  equal  to  666,000  livres 
in  the  first  class  of  income.  Single  as  be  is, 
I  cannot  reconcile  myself  to  this  judge.  I 
have  looked  at  him  again  and  again,  and  I 
can  see  no  bridle  in  his  mouth.  Singleness 
in  a  judge  gives  tijghtness  to  a  good  bri^e, 
but  it  will  not  do  instead  of  one.    I  see  him 


*  The  antique  distinctions  taking  away  appeals 
in  caMS  of  infangthef  and  red-hand  were  as  ill- 
munded  as  the  phraseology  is  uncouth.  What 
becomes  of  infangthef  and  outfangthef,  when 
three  or  four  pickpocketo  shift  a  luindkerchief 
f^Nn  hand  to  hand  in  the  twinkling  of  an  eye, 
and  all  are  seised  for  it?  What  has  red-hand 
to  do,  when  prison,  not  the  sword,  is  the  instm- 
jnent  of  death?  And  in  the  marks  of  guilt  in 
mieral,  who  shall  mark  out  the  Umit  between 
fresh  and  stale?  Yet  these  are  among  the  clearest 
distinctions  in  point  of  difficulty. 

Difficulty  may  subtist — 

L  As  to  the  question  of  law :— 1.  Under  the 
^written  law,  if  the  text  of  the  law  be  ambiguous 
or  obscure:  if  there  be  an  incongruitv  between 
-one  part  of  that  text  and  another.  2.  In  the  un- 
written  law,  if  decisions  dash:  if  there  be  a  want 
of  decisions  in  cases  of  near  analogy  to  that  in 
question—a  deficiency  of  which  the  natural  efiect 
u  to  draw  in  a  proportionable  abundance  of  de- 
cisions of  remote  analogy. 

IL  As  tothequesdonoffiict:— If  the  eridence 
of  different  persons  is  contradictory:  if  the  tes- 
timony of  a  principal  witness  is  inconsistent  or 
obscure:  if  the  cause  furnishes  different  pieces 
of  real  or  circumstantial  eridence  pointing  to 
.opposite  conclusions. 
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busying  himself  among  the 
long  stork  among  the  frogs.  Hit  t 
and-true,  whom  the  coounittee  have  given 
him  for  company,  may  croak  tales  <tf  Iub  if 
they  please,  but  they  can  do  no  more :  tkey 
are  no  less  helpless  than  their  brethroL  He 
is  required  to  take  their  opinion :  but  whit 
is  opinion  against  will  ? 

To  the  mercy  of  the  five  judges  of  tiieir 
district  court,  or  of  any  three  of  them,  they 
commit  more  than  a  year  and  six  nsontht  of 
a  man's  expenditure;!  a  sum  more  that 
equal  to  3,333,000  livres  in  the  fixtt  daai  of 
income. 

To  the  mercy  of  their  high  national  comt 
the^  trust  the  lives  and  fortunes  of  the  whole 
nation,  in  I  know  not  what  new  and  unde- 
fined cases ;  and  this  not  only  without  the 
check  of  appeal,  but  without  the  chedc  of 
any  kind  of  responsibility,  dvil  or  crinunal, 
in  case  of  prevarication :  trusting  to  the  title 
of  high,  to  the  name  of  jvryoiea,  and  to  tbe 
inexhaustible  virtues  of  nutnhert,  as  a  secn- 
rity  for  good  judicature.  But  of  this  a  httle 
fiirther  on. 

§5.  To  what  V\MioeAppeaU  ought  idtimttl^ 
to  be  carried. 

May  the  line  of  appeal  stop  in  different 
parts  of  the  kingdom,  or  must  it  be  carried 
on  from  all  parts  to  a  common  centre  ?  To 
a  common  centre ;  and  this  for  two  reasons : 

1.  To  get  the  best  public  that  is  to  be  got; 

2.  For  the  sake  of  uniformity.  Both  these 
reasons  concur  in  fixing  upon  the  metropolif 
for  that  common  centre.  The  metropolis  has 
the  best  public :  the  metropolis  is  but  oac 

Simplicity  on  the  part  of  the  law ;  cer- 
tainty, fiicility  of  being  known,  understood, 
obeyed,  inspected,  and  improved,  all  coocsr 
in  manifesting  the  importance  of  unifonnity 
in  the  constructions  put  upon  it.  From 
diversity  results  uncertainty  :  and  uncertaiB 
justice  and  no  justice  are  the  same.  At 
Orleans  a  general  law  of  property  has  been 
construed  one  viray;  at  Chartrea,  another. 
Whatfollows?  That,  as  fitf  as  the  fivernty 
extends,  nobody  knows  what  it  his  owi, 
what  another's,  at  Orleans,  at  Chartres,  or 
anywhere  else.  One  man  claims  the  ritual 
•f  Orleans;  another,  that  of  Chartres:  and 
the  judge,  without  committing  himself  in  the 
smallest  degree,  may  give  the  thing  to  which 
of  them  he  pleases. 

I  hear  objections : — 

1.  *'  The  necessity  of  uniformity  in  legis- 
lation does  not,"  it  may  be  said,  **  require  a 
common  centre  in  judicature.  It  is  by  a  de- 
tachment of  the  legislature,  by  your  comnit- 
tee  of  reriew,  that  you  propose  everything  fit 
the  insurance  of  uniformity  should  be  done. 
But  this  being  one  body,  and  that  seated  in 
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•ihe  metropolis,  wliy  ndgbt  not  the  line  of  ja- 
dicatwre  end  anywhere  else  ?  "   That  it  might 
do  flo,  vrithout  absolutely  giving  up  the  p<^ 
of  uniformity,  is  not  to  be  denied.    But  I  see 
considerable  disadvantage  in  such  an  arrange- 
ment, and  I  see  no  adequate  advantage.  Seat- 
ed in  the  metropolis,  the  courts  if  appeal 
'Will  be  under  the  eye  of  the  committee  ot  re- 
iriew,  and  under  the  eye  of  the  same  public  by 
-which  that  conmiittee,  and  the  assembly  from 
which  it  emanates,  are  themselves  inspected. 
Scatter  the  ultimate  courts  of  appeal  up  and 
down  the  country,  it  would  be  a  separate 
-work  to  collect  together  in  the  metropolis 
the  reports  of  their  decisions,  and  a  separate 
expense.     In  different  places,  this  branch  of 
duty  might  be  discharged  with  different  de- 
l^rees  of  punctuality :  firom  one  place,  reports 
might  come  in  speedily ;  from  another,  tar- 
dily; from  another,  not  at  aU.     Send  all 
•ppeals  up  to  the  metropolis  at  once ;  puno- 
-toality  is  placed  under  the  guardianship  of 
private  interest :  each  appellant,  in  sending 
the  record  up  to  the  court  of  appeal  for  ju- 
dicature,  sends  it  within  reach  of  the  com- 
mittee  of  review,  in  readiness  for  whatever 
use  they  roav  think  fit  to  make  of  it  in  the 
way  of  legiuation. 

In  point  of  expense  of  conveyance,  nothing 
is  gained :  nothing  worth  reckoning,  though 
the  records  were  to  stop  at  the  proposed 
eourts  of  appeal  in  the  provinces ;  for,  as 
already  observed,  when  once  a  padcet  is  in 
the  post,  whether  it  stops  at  a  country-town, 
ot  comes  on  to  Paris,  makes  in  this  respect 
hut  little  difference:  still  less,  when  they 
must  all  come  to  P^s  at  the  long  run,  or 
the  object  of  uniformity  be  given  up. 

2.  **  The  demand  for  uniformity,"  it  may 
^uiher  be  objected  to  me,  **  extends,  accord- 
ing to  your  own  showing  [§  2,]  to  no  other 
decisions  than  those  which  turn  upon  the 
point  of  law."  True :  but  since  all  ded- 
•aions  ot  this  nature  must  come  up  to  the 
metropolis,  why  not  the  others  with  them  ? 
The  separation  would  produce  diversity  and 
complication  to  no  use.  The  separation,  too, 
aupposes  the  distinction  between  the  point  of 
law  snd  the  point  of  fact  to  be  understood 
by  everybody:  unfortunately  it  is  the  very 
thing  that  is  understood  by  nobody.  It  being 
too  much  for  judges,  it  being  too  much  for 
legislators,  juries  are  to  be  set  up  to  make 
it:  and  by  their  superior  skill  and  experience 
^  difficulties  are  to  be  overcome. 

3.  *'  In  point  of  publidty  at  least,"  it  may 
be  isid,  '*  nothing  will  thus  be  gained.  The 
public  at  the  metropolis  is,  it  is  true,  a  better 
one  than  could  be  had  in  any  one  country- 
towD,  or  in  seversl  country-towns.  But  is 
it  better  than  is  to  be  had  in  all  of  them  put 
together  ?  The  breaking  down  the  superin- 
tending part  of  the  public  into  fractions  too 
«oiaU  to  be  respectable,  is  an  incravenience 


you  yourself  point  out  as  resulting  from  the 
multiplication  of  tribunals  of  exception." 
[Ch.  IIL]  I  answer _  This  will  depend  in 
some  measure  upon  the  number  of  the  towns 
in  which  the  ultimate  courts  of  appeal  in  ques 
tion  would  be  placed.  Shall  we  say  sixteen  ? 
That  would  be  a  great  many.  But  are  there 
any  sixteen  towns  in  the  kingdom,  of  which 
the  population  put  together  would  equal  that 
of  P^s  ?  I  doubt  it.  But  laying  aside  this 
intricate  consideration,  I  resort  to  a  mudi 
shorter  one.  Placed  in  the  metropolis,  the 
courts  of  ultimate  appeal,  be  the  number  of 
them  what  it  may,  ^inll  naturally  be  collected 
under  one  roof,  or  at  least  under  a  very  few. 
Being  courts  of  appeal,  and  not  of  immediate 
jurisdiction,  there  is  no  reason  why  they  should 
not  But  it  is  in  proportion  to  their  importance 
thai  causes  stand  in  need  of  the  public  inspec- 
tion, and  it  is  in  the  nme  proportion  that  they 
are  likely  to  get  it.  The  best  public  will  na- 
turally go  to  the  most  interesting  cause ;  and 
the  most  interesting  and  the  most  important 
are  the  same.  But  on  the  least  important 
cause,  no  judge  can  make  sure  for  two  mi- 
nutes together  of  not  having  a  public  sufll- 
dently  respectable  to  show  him  tiie  rod  of 
censure  hanging  over  his  head.* 

§  6,  No  Interwudiate  AppeaU. 

Appeals,  then,  there  ought  to  be  in  every 
case,  as  many  in  one  as  in  another,  and  in 
every  case  to  the  metropolis.  So  fiur  we  am 
arrived.  Ought  there  to  be  any,  and  what 
number,  of  intermediate  ones  allowed  else- 
where? 

Unqnestionablynot  three :  not  four  degrees 
of  jurisdiction.  This  is  surely  more  than  any 
one  could  propose  designedly:  whatever  the 
committee  may  have  done  undesignedly,  and 
under  other  names. 

1.  Take  two,  and  what  would  be  the  con- 
sequence? Sometimes  to  settle  men*s  opi- 
nions :  sometimes  to  unsettle  them.  If  the 
two  courts  of  appeal  concur  in  condemning 
the  decision  of  the  immediate  court,  it  is  well : 
so,  if  the  ultimate  court  agrees  with  the  im- 
mediate court,  condemning  the  intermediate 
court  of  appeal :  in  both  esses  there  is  the 
weight  of  two  opinions  against  one :  and  let 
that  of  the  ultimate  be  supposed  of  more 
weight  than  that  of  either  of  its  subordinates. 
But  let  the  intermediate  court  approve  of  the 
decision  of  Ihe  immediate  one,  and  the  ulti- 
mate condemn  both.  On  which  side  shall 
public  opinion  fix  itself  now?  On  the  one 
side,  number;  on  the  other,  weight :  but  who 


*  A  reporter  by  authority  might  be  appointed 
at  each  oourtt  to  give  summary  accounts  of  its 
proceedingi  day  by  day.  The  profit  of  the  sale 
could  hardly  fiul  of  covering  the  expense:  and 
the  activity  of  vduntary  news -writers  would 
fiimish  a  natursl  check  npon  the  good  faith  and 
accuracy  of  this  official  scribe. 
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«liaU  a^ust  tlie  |ffe-eimiieiiot  between  wei^t 
and  number? 

,  2.  It  rectitude  qfdedaiom  the  object  ?•<« 
JIaving  got  the  best  chenee  for  it  at  the 
netropolii)  that  it  to  be  had  anywhere,  what 
more  could  you  hare  anywhere  else?  In  the 
4netrop<^  you  get  the  best  public,  tiie  best 
judges,  the  best  advocates :  the  bmt  securi- 
ties of  all  kinds,  as  wdl  for  probity  as  for 
intelligence.  What  use  of  any  intermediate 
degree  ?  It  would  be  only  botching  a  better 
judicature  with  a  worse. 

3.  Can  it  be  the  sotnn^  o/"  <tfli«  9  Not  that, 
fiurdy.  What  you  save  upon  the  single  ap- 
jteals  will  be  more  than  spent  upon  the  double 


4.  Canitbethesa9ui^o/*ei7»e}is«9  Delay 
and  expense  are  linked  together :  the  expense 
is  doubled  at  least,  as  certainly  as  the  time ; 
<and  with  it,  the  advantage  of  the  ridi  over 
.the  poor,  and  thence  the  danger  of  a  denial 
•injustice.  Minute  indeed  it  would  be  at  the 
worst,  after  the  reductions  above  pointed  out, 
,an  comparison  of  the  measure  hitherto  accus- 
tomed :  but  still  that  little  would  be  doubled. 
.  5.  Nor  should  the  evil  of  complication  tell 
'^r  nothing :  delay  would  be  doubled ;  expense 
to  suitors  would  be  doubled ;  expense  of  the 
establishment  would  be  doubled ;  complica- 
tion would  be  more  than  doubled.  Three 
^dc^ees  of  jurisdiction  give,  as  has  been  just 
,«een,  variety  of  results :  yon  must  ring  the 
chaz^ipes  upon  them,  and  provide  laws  for  all 
the  changes.  Complication  is  no  objection 
,to  necessary  laws :  for,  if  it  were,  it  would 
make  an  end  to  all  laws :  but  it  is  a  &tal  one 
to  all  unnecessary  ones. 

Intermediate  courts,  if  anywhere,  would 
be  in  the  provinces :  for  it  is  distance  that 
afibrds  the  most  plausible  plea  for  the  inter- 
polation. Plausible  it  may  well  be  termed ; 
,for,  were  it  not  for  the  maxun,  Notkuuf  above 
.  but  what  has  been  exhibited  below,  it  would  be 
irresistible.  Fresh  evidence  supposes  fresh 
attendance:  and  how  few  are  the  purses  that 
could  bear  the  expense  of  travelling  from  the 
circiimference  to  the  centre  of  the  French 
empire  ?  But  for  this,  wealth  would  enjoy 
undisturbed  the  monopoly  of  justice.  But  for 
this,  you  must  in  the  provinces  have  maay 
courts  of  appeal,  that  each  may  be  amt;  and 
in  the  metropolis  yon  must  absolutely  have 
mne;  for  if  perscmal  attendance  of  parties 
and  witnesses  is  necessary  in  any  one  rank  of 
courts  of  appeal,  by  the  same  reason  is  it  in 
.every  rank,  if  there  were  half  a  dozen  of  them, 
r  But  the  nearer  you  have  them  to  men*s  homes, 
the  more  you  increase  the  danger  of  local  par- 
tialities: unless  you  make  them  so  numerous 
thai  the  remedy  afforded  by  the  princi|^  of 
fetercomraunity  of  jurisdiction  may  be  re- 
ported to  without  inconvenience.  The  me- 
^tropoUg  is  not  <mly  in  no  neighbourhood  with 
the  provinces,  but  in  no  neighbourhood  with 


its^:  IB  such  a  tiira^  eortigaily  < 
source  of  partiality,  no  bond  of  a 
scarce  a  channd  of  interoourse. 

An  obvious  middle  oooise  is,  the  giniv 
these  interpolated  intermediate  oonrta  to  the 
remote  provinces,  and  not  to  ihe  new  oaea: 
but  this,  to  the  mischieft  which  have  beea 
just  shown,  would  add  those  of  inc^iiafily 
and  forUier  eomplication.  If  the  aMtioasI 
degree  is  an  advantage,  why  dqirive  a  ■■■«£ 
it,  only  for  living  near  the  capital?  if  abv- 
then,  why  saddle  him  with  it  only  for  Itti^g 
at  a  distance  ? 

«  The  distant  provinces,^  it  may  be  assd, 
**  will  lie  under  a  disadvantage :  jualiee  wiCk 
than  cannot,  after  appeal,  be  quite  so  apeedy 
as  in  the  nearer  ones."  Lament  the  ineosivi^ 
nience  as  much  as  you  please:  but  if  yea  earw 
it,  it  will  be  by  a  worse.  This  is  m  priea 
which  justice  pays  for  security  against  IbrcigB 
ii^ury:  this  is  a  price  whidi  distant  pasta 
must  pay  for  belon^g  to  a  large  whole.  One 
comfort  is,  thatthelinutsof  the  inoonvenieeoa 
are  not  to  seek:  about  three  weeka  driay  m 
the  remotest  comer:  advance  from  thenoe,  it 
diminishes,  till  at  last  it  vamshes.  UoaafiBca 
itself  to  penal  cases :  for  in  civil  ooea»  the 
maxim  of  execution  notwitketmmdimg  ^pmi^ 
dispels  it.  And  even  in  penal  cases,  wfaat 
do  you  lose  by  it  ?  A  slight  and  queation> 
able  advantage,  suggested  by  a  theory  which 
could  hardly  have  meant  to  apply  to  aadk  a 
case :  the  advantage  of  bringing  pnnishaNnt 
into  contact  with  delinquency.  Where  wi^ 
nesses  are  numerous  or  distant^  it  ia  i 
tainaUe:  where  attainable,  it  is  <~ 
From  precipitation  may  arise  iigustioe,  and 
that  irreparable:  fromtiie  ddayin  qaeatioiw 
the  worst  that  can  happen  is  Hmownotwhat 
speculative  difference  in  pcmit  of  impceasiaa 
biBtween  a  punishment  inflicted  thb  day  m 
this  day  three  weeks.  Delay  interposea  ba- 
tween  delinquency  and  the  eidiilntion  of  die 
evidence,  as  under  the  EngUsh  cireuita,  is  a 
real  grievance :  for  the  marks  <^  truth  any 
vanish  in  the  meantime,  and  at  any  rate  the 
colours  of  it  will  fiide ;  but  the  ^ay  hete 
does  not  come  in  till  after  the  complete  esli- 
bition  of  the  evidence.  Seldom  indeed  wit 
defendanu  complain  of  it :  for  in  at  least 
ninety-nine  cases  out  of  ahua^ed,  it  will  ^?t 
their  wudafidee  for  its  sole  < 


*  A  malefactor  whose  guHt  is  indubitable,  nd 
who  has  made  no  defence,  will  appeal  to  the  me* 
tropdis  for«he  nke  of  itavfaig  offfor  diree  vt^ 
the  evil  day  of  punishment :  ttiis,  ia  dHA  can*  is 
the  utmost  posdUe  extent  ^  the  ahaae:  bmttii 


being  inevitable,  must  be  looked  fior. 

dant,  if  uiyustly  condemned  hf  the  

court,  has  so  much  the  longer  to  wait  for  his  ra> 
lease  from  jeopardy :  ani^ipeal  from  acquittal,  ff 
admitted  inte  the  code,  may  keep 
defoidam  to  jeopavdy  so  mndi  tiis  I 


to  omit  nothings  but  noting  less  dian  lach* 
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If  tbs  opfainm  of  Uie  eomnktee,  as  givtn 

in  Tit.  XL  oftlleirplH^weretodadde,tlle 

^pittstkm  wodd  be  »t  an  end.    Not  only  one 

mppBmk  it  fuflkieiiii  but  none  at  all  is  nacea- 

smry.     Appeal  is  mmeceiiary  in  the  moat 

important  daaa  of  cauees,  and  tiieae,  if  not 

moie  dUBenlt  than  otben,  at  least  not  less 

so:  oaa  it  be  more  necessary  io  eases  of  less 

diflteulty  and  importanee  ?    Appeal  is  nn- 

necessary  in  the  caoses  whidi  they  sttrilmte 

"to^eir  high  national  oonrt.    True  it  is,  that 

this  ia  the  finest  coort  thai  ever  was  made : 

m  court  with  five  judges  in  it  under  the  name 

of  judfpes,  and  fcrarscere  and  three  other 

judges  tn  it  under  the  name  of  jurymoi.   But 

if  tiie  reasons  I  hare  given  under  the  bead  of 

miBibers  are  worth  anything,  the  court  b 

just  80  much  the  wone,  and  so  mudi  the  less 

to  be  depended  upon,  for  all  this  finery.   In- 

itend  of  being«ighi)r.«ighttimesasgoodasa 

-ooert  with  a  single  judge  in  it,  it  is  eighty- 

eigbt  times  aa  bad :  I  mean,  on  the  score  of 

.itnmbtrs  only :  besides  its  particular  vices, 

with  which  we  have  nothing  to  do  here.  True 

it  is,  on  the  other  hand,  that,  in  causes  com- 

*parativdy  of  no  moment,  they  give  five  or  six 

degrees  of  appeal,  nominally  or  virtually,  in 

abort,  in  the  conrnion  run  of  causes.  But  why 

do  they  ao?  Itremainaforthemtotellus.* 


resolutioo  eoald  introduce  suppoddoos  whidi  un- 
der the  baahest  systems  are  so  rardy  verified. 

*  When  a  cause  is  said  to  be  begun  in  a  dis- 
trict^conrt,  to  say  nothing  of  the  caaton^ourt 
beiov^tbe  fijUovhog  is  a  map  of  die  jonmey  it 
haatotekes-. 

1.  Into  the  peace-office  of  the  district;  or  into 
a  canton-court  under  the  name  of  a  peace-office. 
int  IX.  L  4. 

2.  Into  the  disCrict-coart    Ibid. 

S.  Back  again  tnia  the  peace  effice  of  diedis- 
4gku   Ibid.  6. 

4,  lutotfae  dspartmeni-conit.   Ibid. 

A.  Back  again  a  third  time  into  the  peaoe*office 
of  die  district   Ibid.  Qutere. 

5.  Into  the  soperior  court.    lUd. 

7.  Into  the  supreme  court  of  revision.  Tit  X  9. 

A  deimdant,  wbest  otgeet  is  deky,  may  meet 
and  ight  dieplaiMiff'Uiioogh  all  these  dtfRsraM 
otaM,  and  that  in  any  cause :  for  vhat  should 
hinder  him  ?  and  these  six  or  seven  degrees  for 
jmvthing  above  250  fiviea  value. 

Gentumen,  It  should  seem,  do  not  care  how 
inany  degrees  of  jurisdiction  there  ai^  so  as  yon 
do  not  call  diem  by  that  naase.  M.  Dueort, 
iHioseplBn  has  jost  reaped  ms;,  and  who  deokns 
war  afihMt  appeals  (p^  M,)  is  fond  of  quashing 
and  fcridon  (pu  W.)  and  is  in  nqptuies  with  the 
committee^s  Jatfci  ce  soixaand  their  ^  fcribuDaux 
de  concDiation/*  P*  BO.  He  dves  a  judgment 
which  he  oaDs  ^  definitive**  ny  grand  judges^ 
^  aAw  three  mdgmems  by  jadgw  ef  assise,** 
.pi  7&  He  sends  Us  judges  adnaidng,  Iw  ckigs 
thsm  with  jnties»  and  his  only  ftar  ftr  his  plan 
Is  Meanded  CO  Hs  aiHim  rimpkeiU  (p.  Oft.) 

Hafiagdcalt  thus  firedy  with  ethers,  it  is  ttma 
I  shedd  do  jostice  imon  mvselil  I  take  once 
mose  a  leaf  out  of  the  book  cf  die  sdf-condsmn- 
iptpspe.  JodlesffMcrfmaH.  I  ssmsnee  to  die 
fiauMS  my  dcpartment-oooicl  «f  HVid*  mp  dia» 


§  7.  Q/*  Jiu^es  of  Append. 

What  sort  of  persons  should  jud^  of  apf 
peal  be  ?  Persons  who  eiqoy  a  stdl  hig^ 
measure  of  the  people's  confidence  than  their 
brethren.  Of  this  superiority  in  point  of 
eonfidence,  there  ore  two  very  simple  proo& : 
length  of  service,  a  presumptive  ooet  &o- 
qnency  of  election,  a  podtive  one. 

A  judge  of  appeal  ought,  therefore,  to  be 
taken,  not  fi-om  among  new  men,  but  firom 
judgesof  the  immediate  court:  under  that  li- 
mitation, he  ought  to  derive  his  title  from  the 
immediate  ^oice  of  the  people.  Wl^  more 
ooodudve  titles  to  superiority,  what  other 
proo&  ci  superiority,  can  be  derived  firom  any 
other  source?  He  has  been  selected  from 
among  liie  select :  he  has  twice  reodved  the 
most  unequivocal  declarations  of  the  oonfi^ 
denoe  of  the  people,  and  of  the  advantage  he 
possesses  in  that  respect  over  aU  oonenrrents. 

On  a  first  election,  the  proof  of  superior 
confidence  cannot,  it  iaevident,  rest  precisely 
upon  this  ground.  Judges  of  all  ranks  being 
to  be  dioeen  together,  you  csb  ndther  have 
experience,  nor  repeated  approbation  testified 
upon  experience.  Ton  must  put  up  with  a 
simple  preforence  expiessed  by  a  superiority 
upon  the  poll. 

§  8.  AppeMoH  Jmdieaiwre  os^Al  net  to  b^ 
touted  to  Immediate, 

1.  If  the  same  court  acts  in  both  duura^ 
ters,  oae  of  two  absurdities  must  ensue  :.^ 
Either  there  Is  a  redprodty  in  this  remect 
between  two  courts,  or  there  is  not.  If  there 
is,  what  do  you  gain  by  your  apped  ?  The 
two  courts  stand  upon  the  same  footing  in 
point  of  confidence.  The  first  opinion  is  not 
vrider  horn  the  second,  than  the  second  is 
from  the  first.  **  The  one/'  say  you,  '*  the  one, 
as  coming  after  the  other,  is  maturer  than  the 
other."  So  would  it  equdlv  in  case  of  are- 
hearing  before  the  same  judge,  which  would 
take  less  trouble,  f 


trict-ooort  ef  sopcd,  and  in  consequence  Titles 
VIL  and  VIII.  of  mydiaoght,  with  the  gieatssi 
part  of  Tit  VL  Obsequiousness  ^hrew  me  into 
the  narea  of  osnoiAication  t  reflscdon  haa  restored 
me  CO  dmplicity.  I  behdd  tiie  nation  entmnesd, 
as  I  dMNignt,  with  visions  ef  hisTMehies,  long  as 
Joeob*S  ladder.  Fresh  paofcotsaie  come  in:  and 
it  seems  as  if  jmodicss  of  all  kinds  had  k»t 
thdr  power  in  Fnmea. 

t  The  incongruity  ef  a  ledprocation  of  supe* 
rfanity  between  two  ceurts  seems  to  have  made 
tiM  same  hnpecssien  upon  them  as  upon  me.  Ta 
get  rid  of  it,  they  hMFO  hit  upon  an  expedient 
whioh,  Imustown,  would  not  have  eoeonsd  ta 
mSi  They  have  invsnted  a  new  spedes  ef  ma* 
thwmticBi  If  By  ssy  they,  is  greater  than  A,  to 
make  A  greater  than  B  would  be  absurd.  TakeC 


then,  and  oiake  C  as  much  gieatsr  than  B,  as  B 
Is  dian  A ;  then  mav  A  be  greater  Ui  its  turn  dwi 
C,  wiiiMQt  ahsardity.  Fkomadepsrimeot-eoafty 
acting  io  Hacepod^  of  a  diatd(t4KMM»  apped4s 
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If  there  it  no  sudi  reciprocity,  what  it  the 
consequence  ?  Useless  profusion,  or  denial  of 
justice.  If  one  out  of  a  set  of  immediate 
courts  has  time  to  spare  for  the  business  of 
a  court  of  appeal,  all  the  rest  have  time  to 
spare  for  idleness :  you  pay  them  for  their 
whole  time,  and  you  get  but  half  of  it.  If 
it  has  no  time  to  spare  for  this  additional 
business,  one  or  both  businesses  most  be  left 
undone.* 

«*  Oh,  but,"  say  you, "  out  of  all  the  im- 
mediate courts,  we  will  take  that,  for  our 
court  of  appeal,  which  has  the  least  business 
upon  its  hands."  If  so,  so  much  the  worse. 
The  Court  which  has  the  least  business  upon 
its  hands,  is  the  court  of  the  least-peopled  and 
of  the  worst-peopled  territory ;  of  the  terri- 
tory which  has  the  smallest  capital  town:  it 
is  the  court,  of  all  others,  which  gives  you 
the  worst  public,  and  the  most  peregrination. 
Such,  then,  is  the  dilemma :  a  court  of  the 
most  business  is  least  able  to  accept  of  the 
additional  charge :  a  court  of  less  business  is 
less  fit  for  it. 

All  this  supposes  intermediate  courts  of 
appeal  and  split  jurisdictions,  as  upon  the 
committee's  plan.  Upon  my  plan  of  universal 
competence  and  no  intermediate  courts,  a 
junction  of  this  sort,  without  reciprocation. 


to  go,  not  to  another  district-court  in  the  same 
depsrtment-court,  but  to  the  depATtment-oourt 
of  another  department,  within  the  jurisdiction  of 
the  same  superior  court;  and  to  avoid  the  incon- 
gmity  of  a  direct  redprocation  of  8uperi<ffity  be^ 
tween  two  such  courts,  an  indirect  and  still  more 
incongruous  chain  of  reciprocation  is  established 
among  the  whole  number  of  such  courts,  in  man- 
ner  above  expbdned.  [See  Tit  V.  9.1  In  all 
this  there  is  great  ingenuity,  but  to  wnit  end  ? 
Perhaps  that  of  preventing  tne  ill  humour  liable 
to  be  bred  by  a  course  of  reciprocal  correction. 
What  a  pity,  that  instead  of  giving  their  own 
reasons,  they  should  have  left  the  tsuL  to  adver- 
saries! 

*  These  condderadons  seem  not  to  have  pre« 
aented  themselves  to  the  committee.  To  make  a 
depurtment-court,  they  take,  we  see,  one  of  the 
district-courts,  and,  in  addition  to  the  business 
at  an  immediate  court,  which  it  possesses  in  that 
character,  they  load  it  with  as  much  of  the  busi- 
ness of  an  MppeUate  court,  as  all  the  other  dis- 
trict-courts m  the  same  department  can  supply. 
The  same  courts,  too,  that  are  thus  doubly  loaded 
with  business,  are  doubly  loaded  with  judgeii. 
Five  serve  for  an  ordinary  district-court ;  but  it 
Is  to  have  ten,  when  raised  to  the  dignity  of  a 
department-oourt  If  five  judges  will  find  them- 
idves  in  one  another*s  way,  as  most  certainly 
they  will,  ten  judges  will  6nd  themselves  as 
much  more  sa  Eighty-three  departments,  and 
five  hundred  and  thirty-eight  districts,  give  up- 
on an  average  somewhat  more  than  six  districts 
to  a  department  The  situation  of  the  commit- 
tee's judges  caUs  for  pity.  In  every  department 
I  see  five-and-twent^  of  them  spodt  with  idle- 
ness, ten  expiring  with  fatigue.  Sad  also  is  the 
lot  of  every  suitor,  ujwn  whom  the  honour  of 
living  under  the  dominion  of  a  department-court 
#oei  not  pass  as  an  e^valent  for  justioei 


would  beimposrible.  To  gire  te  nae  msa 
immediate  jurisdiction  in  every  tiling,  and  ap- 
pellate jurisdiction  in  ererything,  would  It 
to  take  away  oppwh^  and  leaTe  DoduBghnt 
rehwringt, 

2.  Keep  the  two  stataona  separate,  jron  pam 
a  collateral  advantage :  theauperiorbeeona 
a  fund  of  reward  for  merit  manifested  Vdam. 
The  nation  has  thus,  upon  my  plan,  a  treUs 
hold  upon  its  inferior  line  of  judgea.  By  the 
punishment  of  forfeiture,  it  aecurea  Itself 
against  criminal  misbehavioar:  l^the  fiMxdtj 
of  amotion,  against  imfitneas  short  of  cnia- 
nal:  by  the  power  ^ promotion,  it  boUsoi* 
encouragement  for  extraordinary  merit.  It  eC* 
fers  to  declining  years  an  hononrmble  retresA 
firom  a  course  of  more  active  service.  Coorts 
of  immediate  jurisdiction  must  be  often  ambD- 
latory.  Where  evidence  is  immoveaUe,  eitiier 
the  judge  must  go  to  the  evidence, 
lose  the  benefit  of  it.  Such  is  the  o 
bed-ridden  witnesses  are  to  be 
houses,  lands,  or  other  ImmoveaMe  ojjfcti, 
to  be  viewed.! 

§  9.  Number  of  Appellate  Cowts^  sa  jnoper- 
tion  to  that  ofJmmediate. 

Upon  the  plan  of  intermediate  pioiitial 
courts,  this  topic  of  inquiry,  however  intn-* 
cate,  would  have  been  a  necessary  one.  Keep 
to  metropolitan  courts,  and  the  difficahy  is 
at  an  end.  Set  up,  at  a  venture,  a  few  to 
begin  with.  Ifademandarises  for  more,  add 
them  one  by  one,  as  they  are  wanted.  Caka- 
lation,  with  regard  to  proportional  nnmbciSft 
is  a  matter  rather  of  curiosity  than  use. 

The  sketch  given  in  §  3,  of  the  expedients 
fi)r  reducing  the  evils  of  litigatioo,  may  be 
worth  attention  in  this  view.  The  quantity 
of  time  requisite  for  dispatching  the  bosiacs 
liable  to  come  before  a  court,  will  depend 
partly  upon  the  quantity  of  time  demanded 
by  each  cause,  partly  upon  the  number  ef 
causes.  In  the  former  way,  the  rednctioa 
effected  by  the  plan  of  summary  juttice  say 
be  expected  to  be  very  great.  Of  wtali  jSdr 
causes,  nineteen  perhaps  out  of  twenty  woald 
either  be  strangled  as  soon  as  bom,  or  de- 
stroyed in  embryo  by  despair.  TIm  latter 
woiUd  be  the  certain  fiite  of  all  wtaldAde  9^ 
peals  in  civil  causes.  The  expedienta  levdkd 
against  wutlA  fide  causes  and  appeals  wodd 
act  with  no  inconsiderable  effect  agaiast  rash 
ones.  In  penal  ones,  especially  in  the  higher 
classes,  the  reduction  wouid  be  inconsider- 
able. On  the  other  hand,  6ojid  fide  causes, 
and  those  exempt  from  roiAjieit,  woald  au^ 
tiply  in  a  proportion  perhaps  equally  laige; 


t  AcoordiDffly.  under  the  Freocfa  syMoa  sf 
procedure,  both  these  oontiitfencies  areproviied 
fort  under  the  English,  the  tatter  onH,  and  daft 
imperfectly.  But  what  matters  it  FAU  the  hana 
is,  a  failure  of  justice,  the  nevv^feOiBf  nMOoa 
andflf  all  diQcultkiL 
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All  whom  poverty  and  the  iniquity  of  ex- 
peniive  procedure  had  excluded  from  justice, 
would  now  be  flocking  in  for  their  share. 

The  case  is  the  same  with  bond  fide  ap- 
peals :  though  the  means  of  explanation  and 
instruction,  thrown  open  by  the  removal  of 
the  wall  built  up  by  lawyers  between  the 
suitors  and  the  judge,  might  here  too  be 
expected  to  effect  a  considerable  reduction. 
The  introduction  of  so  many  new  laws,  the 
amUgoous,  half-dead,  half-living  state  of  so 
many  of  the  old,  and  ihe  clashing  of  old  with 
new,  must  under  any  system  of  procedure  be 
a  great  and  sudden  cause  of  increase,  though 
hi^lttly  a  temporary  one.  But  the  searing 
of  the  heads  of  the  hydra  of  unwritten  law 
will  operate  as  a  gradual  cause  of  reduction, 
in  proportion  as  Hercules  advances  in  his  ca- 
reer. Bond  fide  disputes,  relative  to  matters 
of  hct,  remain  the  indestructible  patrimony 
of  mercenary  lawyers,  and  the  incurable, 
though  very  tolerable  distemper,  to  which 
the  utmost  improvement  of  the  laws  can  afford 
no  remedy. 

§  10.  Historical  Sketch. 

If  at  the  top  of  a  lon^  ladder  of  appeal 
you  happen  to  meet  with  justice,  thank  for- 
tune, rather  than  wisdom  or  benevolence,  for 
the  prise.  Anarchy  and  despotism  joined  in 
setting  up  the  ladder,  little  heeding  where 
it  led.  For  every  link  in  the  feud^  chain, 
there  must  be  a  degree  of  jurisdiction ;  at 
least  a  tendency,  if  possible,  to  make  one. 
Tribunals  within  tribunals  grew  necessarily 
out  of  sovereignties  Mrithin  sovereignties. 
Subjection  was  the  object  and  the  final 
caiue :  peace  and  justice  were  collateral  and 
unintended  acquisitions :  if  the  people  were 
ever  to  be  kept  quiet,  it  was  for  the  reason 
iMNiestly  given  in  the  language  of  the  old 
Bnglish  law —  that  the  monarch  might  not 
Buffer  disturbance  by  their  noise.*  Look  to 
G«nniny,  where  feudality  is  in  all  its  beauty, 
you  will  find  exemption  from  appeal  the  pri- 
^ege,  not  of  the  people,  but  of  the  chief- 
tain: usurped  by  powerful,  usurped  from 
weaker  ones. 

In  sndent  Greece  and  ancient  Rome,  the 
feudal  cause  being  wanting,  the  feudal  effect 
did  not  exist.  Appeal  you  find  in  plenty : 
but  seldom,  if  ever,  more  stages  of  it  than 
^"^^  So  it  strikes  me  upon  recollection :  but 
*o  what  purpose  the  research  ? 

Und^  the  English  chaos,  to  speak  of  ap- 
P^  with  tolerable  accuracy,  would  require 
a  volume.  Simple  objects  admit  of  simple  de- 
scriptions :  take  complication  for  your  theme,' 
^th  must  be  sacrificed  to  simplicity,  or  sim- 
puoty  to  truth.  In  some  instances,  no  appeal 

D    ."  ^^  ^mpUu*  clatnorem  audiamut,**    Vide 
negiitrMm  Brevium,  pamnu 

Vol.  IV. 


at  all :  in  others,  three  or  four  degrees  of  ju- 
risdiction where  there  is  as  little  need  of  it. 
In  many  instances,  whether  there  shall  be 
more  or  fewer  appeals,  depends  not  upon  the 
nature  of  the  cause,  but  upon  the  mode  of 
its  commencement.  Many  appeals  which 
have  not  the  name :  f  as  indeed,  in  general, 
appeals  there  have  not  that  name. 

In  general,  the  ground  of  appeal  pretends 
not  so  much  as  to  have  anything  to  do  with 
the  merits.  Decisions  grounded  on  the  me- 
rits, and  decisions  which,  though  equally  le- 
gal, have  nothing  to  do  with  the  merits,  is  a 
distinction  familiar  as  any  in  the  whole  circle 
of  the  law :  and  a  counsel  says,  with  equal 
simplicity  to  the  judge.  My  argument  does 
or  does  not  turn  upon  the  merits.  The  ap- 
peals that  are  frequently  taken  away,  are  the 
appeals  upon  the  merits :  appeals  from  a  bad 
public  to  a  better  one :  from  less  learned  to 
more  learned  nuigistrates.  t  The  appeals  that 
are  carefully  preserved,  are  those  firom  one 
side  of  Westminster-hall  to  another:  firom 
four  judges  to  four  judges,  or  to  nine  or  ten 
judges  of  the  same  class  and  standing:  from 
the  pure  judicatures  of  the  judges,  so  called, 
to  the  worst  constituted  of  idl  judicatures 
except  the  House  of  Commons,  the  House  of 
Lords.| 

Along  with  appeals,  so  called  or  not  so 
called,  you  have  in  various  shapes  the  fiu 
vourite  resource  of  pretended  tenderness  and 
real  oppression,  a  suit  carried  through  in  order 
to  know  whether  a  suit  shall  be  begun ;  §  a 
long  series  of  proof,  on  which  no  decision  can 
follow,  except  a  decision  that  proof  shall  or 
shall  not  be  exhibited  over  again:  a  cause 
tried  in  the  worst  way  possible,  ^  in  order 
to  know  whether  it  shall  or  shall  not  be 
tried  in  a  better :  inquiries  carried  on  in  the 
dark,**  in  order  to  know  whether  prosecution 
shall  be  begun  against  a  man  for  a  crime, 
six  months  after  he  has  been  in  jail  for  it.  ft 
One  might  fill  pages  in  this  way :  but  to  what 
purpose  drudge  on  further  in  the  mine  of  pre- 
cedent without  principle? 


•f  Writs  of  Error — Motions  to  quash  convic- 
tions— Motions  for  new  triaL 

$  Appeab  from  single  justices  of  the  peace  to 
the  quarter-sessions:  appeals  from  the  quarter- 
sessions  to  the  King*s  Bench.  The  artificial  evil 
of  expense  affords  the  plea  of  necessity  to  this  in. 
justice. 

J  From  the  Common  Pleas,  or  the  inferior 
.  icatures,  through  the  King^s  Bench,  to  the 
House  of  Lords:  from  the  King^s  Bench,  or  Ex- 
chequer, through  the  Exchequer-chamber,  to  the 
House  of  Lords. 

§  Motion,  supported  and  opposed  by  aflidavits, 
for  leave  to  file  an  information. 

^  By  written  affidavits  on  both  sides. 

**  Preferring  of  a  bill  of  indictment  to  the 
grand  jury. 

ft  By  a  warrant  from  a  justice  of  peace. 
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CHAPTER  V. 

Tit.  Ill Op  Judges  op  the  Ordinary 

Courts.' 

§  1.  Appointment — Continuance  in  Office — 
Power  and  Bank, 

Art.  I A  rju^gC]  (principal)  shall  be 

elected  by  the  electors  chosen  by  the  active 
citizens  of  the  territory,  over  wluch  he  is  to 
be  [judge,*]  in  the  same  manner  as  a  member 
of  the  ^ministrative  body  of  that  territory : 
parochial  [judges  •»]  excepted,  of  whom  in 
Tit.  VII.  and  metropolitan  [judges.*]  f 

Art.  II On  the  first  election,  to  be  eli- 
gible to  this  office,  a  man  must  be  seven-and- 
twenty  years  of  age,  and  must  have  exercised 
the  functions  of  a  man  of  law  for  three  years, 
in  a  superior  court,  or  for  five  years  before 
an  inferior  tribunal.® 

Under  the  denomination  of  men  of  law, 
are  comprised,  for  this  purpose — 1.  Judges  of 
every  description.  2.  King's  advocates  and 
attornies,  and  their  substitutes.  3.  Advo- 
cates. 4.  Attornies.  [5.  Secretaries  of 
Courts?  Gr^ersfi     [Q.  Noteries?] 

Art.  Ill No  vacancy  in  any  [judicial 

office  **]  but  the  lowest  snail  be  filled,  but 
out  of  the  same  rank  of  [judges  *]  or  that 
next  below:  but  [judges'*]  in  those  ranks 
all  over  the  kingdom  are  aUke  eligible. 

Art.  IV. — No  vacancy  in  the  lowest  rank 
of  [judges  *]  principal  shall  be  filled  but  by 
some  one  who  has  served  in  the  station  of 

{judge ■]  depute  permanent,  and  that  for  at 
east  [three]  years,  on  elections  posterior  to 
the  year  [1793.] 

Art.  V The  [judge*]  principal  of  every 

court  (except  the  parish  [or  canton]  court, 
and  the  metropolitan),  shall  hold  his  office 
for  life,  unless  divested  of  it  in  one  or  other 
of  the  following  ways : — 

1.  Resignation. 

2.  Forfeiture,  judicially  pronounced. 

3.  Amotion,  pronounced  by  the  suffrages 
of  a  majority  of  the  whole  number  of  the  elec- 
tors, entitled  to  vote  at  the  last  preceding 
election,  general  or  particular,  holden  for  the 


*  With  the  variations  indicated  by  the  en- 
suing notes,  the  contents  of  this  will  serve  for 
Tit  IV.  Of  Pursuer-Generals,  and  Tit  V.  Cf 
Defender  ^Generals, 

{  Purs.  Gek.  Pursuer-GeneiaL 
'IDef.  Gen.  Defender-GencraL 
f  Purs.  G.  Pursuer-Generals. 
I  Def.  G.  Defender  Generals, 
•f  In  both  instances  upon  the  same  principles, 
witn  only  a  slight  modification  indicated  by  local 
differences. 

c  This  article  is  copied  from  Tit  IV.  Art  5, 
of  the  committee's  draught,  relative  to  the  dis- 
trict-courts.   The  spedhcation  I  have  subjoined 
seems  requisite,  to  prevent  uncertainty. 
.  (  Purs.  G.  Office  of  Punuer-GeneraL 
I  Def.  G.  Office  of  Defender-GencraL 


choice  of  a  magistrate,  or  of  a  member  of  the 
administrative  body  of  his  territory. 

4.  Amotion,  pronounced  by  a  ma^oaij  of 
the  whole  number  of  members  of  the  admi- 
nistrative body  next  in  rank  above  that  of 
the  territory  of  which  he  is  Jjudge.»3 

Art.  VI. — By  amotion,  without  forfeitore, 
a  rju^  *]  loses  his  rank  as  audi,  but  not  bi 
salary,  nor  the  capacity  of  being  re-ciioseB, 
even  immediately. 

Art.  VII •  Every  judge,  lor  the  enfioree- 

ment  of  his  decrees  judicially  given,  has,  in 
case  of  necessity,  the  command  over  all  per- 
sons, without  distinction,  within  Uie  boonds 
of  his  territory,  the  king  only,  and  judgics  of 
equal  or  superior  rank,  excepted. 

Art  VIIL  —  When  a  [judge,*]  in  the  ex- 
erdse  of  his  function,  goes  out  of  hit  own 
proper  territory  into  another,  he  takes  bis 
[rank  and  power  <]  with  him,  subject  only  to 
the  [rank  and  power^  of  the  co-ordinate  aid 
superior  [judges^]  of  that  territory. 

Art.  IX. — *  A  judge  principal  shall  have 
precedency  of  all  persons  over  whom  he  his 
power,  as  according  to  Art.  XL  ;  a  judge  of 
appeal  taking  place  of  a  judge  of  immediate 
jurisdiction  for  the  same  territory,  and  judges 
of  the  same  court,  according  to  the  priority 
of  their  appointment. 

Art.  X,  ^9  Judicial  duty  ought  not  to  he 
neglected  for  any  other.  Acceptance  of  a  ja« 
didal  office  vacates  every  other,  judicial  or 
not  judicial :  and  acceptance  of  any  office  not 
judicial,  vacates  every  judicial  one.  Mudikss 
shall  a  judge  exercise  any  other  professoo, 
such  as  that  of  notary,  advocate,  or  attorney. 
This  extends  to  judge -deputes  permanent, 
but  not  to  judges  natural,  of  whom  in  Tit.  V. 

Art.  XI. — [A  judge  ought  to  stand  eUmr  of 
ojffencCf  and  of  nupicion  of  partiaUtg.^]  ^  No 
[judge*]  shall  give  his  vote  at  any  election; 
nor  use  any  means,  direct  or  indirect,  to  in- 
fluence the  votes  of  others. 

§  2.  Pag. 
Art  I.— -The  expense  of  the  salary  of  a 

[instituted  judge*]  of  the  parish  court  dull 

be  defiayed  by  the  parish : 

[Of  a  canton-court,  by  the  district:] 
Of  a  district-court,  by  the  district : 
Of  a  metropolitan  court,  by  the  nation. 
Art.  II — On  the  [      day]  preceding  the 

day  of  election,  an  auction  shall  be  held  he- 


•  Purs.  G.  and  Def.  G.  Omit  this  artick 

'  Purs.  G.  and  Def.   Authority. 

s  Purs.  Gek.  and  Def.  Gen.  To  this  Ar- 
ticle substitute— Acceptance  of  the  office  of  Po^ 
suer  [or  Defender]  General  at  any  Court,  vacsw 
every  other:  and  acceptance  of  any  other  office, 
vacates  that  of  Pursuer  [at  Defender]  OeoenL 
Nor  shall  a  Pursuer  [or  Defender]  Gcnenl  ex- 
ercise the  pofesdon  of  notary,  advocate,  or  st- 
tomey.  This  extends  to  Pursuer  [or  DeAnkr] 
(}enmls  and  Deputes  permanent 

b  Purs.  G.  and  Def.  G.  Omit  this  c&sse. 
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Jbre  the  directory  of  tlie  ftdministrmtive  body 
«f  the  territory  diarged  with  the  expense  oif 
the  salary,  under  the  name  of  the  patriotic 
4mctitm :  at  which  the  candidates  shall  be  at 
liberty  to  attend,  in  person  or  by  proxy,  in 
order  to  declare,  each  of  them,  what  he  is 
willing  to  give,  if  anything,  to  the  common 
fund  of  the  territory,  in  the  event  of  his  being 
elected  to  the  office.  And  thereupon  the  office 
shall  be  put  up  by  the  president,  each  bidder 
lyeiiig  at  liberty  to  advance  as  often  as  he 
thinks  proper,  in  the  manner  of  a  common 
auction. 

Art.  IIL  —  As  soon  as  it  appears  that  no 
candidate  will  make  any  ferther  advance,  each 
shall  give  in  an  undertaking  in  writing,  in 
'which  shaU  be  specified  what  he  binds  him- 
self to  give,  in  the  event  of  his  being  elected. 

Art  IV At  the  same  time  each  candi- 
date shall  give  in  an  inventory  of  his  estate, 
B8  well  in  possession  as  in  expectancnr,  to- 
geUier  with  all  charges  thereupon,  wi^  an 
estimate  of  the  dear  value  thereof  in  ready 
money :  the  whole  being  signed  by  the  can- 
didate himself,  and  verified  by  his  oath. 

Art.  y . — At  the  same  time  each  candidate 
shall  give  in  a  paper  stating  his  pretensions, 
of  what  nature  soever,  on  which  he  grounds 
his  hopes  of  being  chosen ;  such  as  his  age, 
the  time  during  which  he  has  acted  in  the 
capacity  of  a  man  of  law,  in  what  branch  of 
tiie  profession,  before  what  courts,  and  the 
like ;  and  such  paper  shall  also  be  signed  by 
the  candidate  himself,  and  verified  by  Us  oath. 

Art,  VL — The  above  inventory  may  either 
be  open,  or  sealed :  if  sealed,  the  declaration 
of  its  verity,  concluding  wiUi  the  signature, 
shall  be  on  the  outside :  and  it  shall  be  re- 
senred  unopened  till  the  event  of  the  election 
Is  declared :  at  which  period,  if  he  whose  act 
it  is  should  prove  the  successful  candidate, 
it  shall  thereupon  be  broken  open;  if  not,  it 
shaU  be  returned  to  him  unopened. 

Art  VIL  —  The  above-mentioned  under- 
takings and  declarations  shall  forthwith  be 
print^  together  on  the  same  paper,  and  a 
copy  given  to  every  elector  [  J  days  be- 
fore the  election. 

Art  Yin If,  the  election  having  &llen 

upon  one  of  tiie  bidders,  he  should  fiul  in  com- 
fdjring  in  any  particular  with  the  terms  of  his 
engagement,  his  right  to  the  office  shall  there- 
upon cease :  and  upon  a  vacancy  declared  by 
Che  competent  court,  at  the  instance  of  the 
procurator-syndic  of  the  administrative  body, 
m new  election  shall  be  decreed:  but  time  may 
be  allowed  him  lor  performing  his  engage- 
ment, or  an  equivalent  accepted  by  the  court 
on  his  application,  the  procurator-syndic  being 
beard  on  the  other  side. 

Art.  IX.  —  The  penalty,  in  case  of  fidse- 
hood  in  a  declaration  given  in  as  above,  shall 
be,  if  the  fidsehood  were  wilful,  forfeiture  of 
the  office,  together  vrith  the  purchase-money, 


if  any  were  paid :  if  the  fidsehood  happened 
through  inadvertence  coupled  with  temerity 
or  negligence,  a  discretionary  fine. 

Art.  X From  the  salary  of  every  [judge*] 

shall  be  deducted  [25]  per  cent,  upon  the  in- 
terest of  the  capital  representing  bis  private 
fortune :  yet  so  as  that  the  remainder  shail 
not  be  less  than  [one  fourth]  of  the  whole : 
unless  in  as  &r  as  any  &rther  deduction  may 
have  been  comprised  in  the  undertaking  he 
has  delivered  in. 

Art.  XL — In  the  case  where,  his  salary  not 
having  undergone  the  utmost  deduction  of 
which  it  is  thus  susceptible,  any  accession 
happens  to  his  fortune  by  succession,  dona- 
tion, or  bequest,  to  the  value  of  [12,000] 
livres  or  upwards,  he  shall,  within  [half  a 
year]  after  effects  to  that  amount  have  been 
received,  give  in  a  supplemental  declaration 
of  the  particulars  of  such  accession :  and,  upon 
an  account  settled  with  the  officer  who  stands 
charged  with  the  payment  of  such  salary,  a 
proportionable  deduction  shall  take  pkce, 
from  the  day  when  such  supplemental  decla- 
ration was  given  in. 

Art.  XII.  —  The  contribution  offered  at 
the  auction  may  be  either  in  ready  money,  or 
in  any  other  shape :  and  in  particular,  it  may 
be  in  the  shape  of  a  release  of  the  whole,  or 
any  part  of  the  appointed  salary;  and  in  this 
case,  the  deduction  prescribed  by  Art.  X. 
shall  be  understood  to  be  includea :  but  no 
offer  shall  be  deemed  valid,  which  would  re- 
duce the  income  of  the  candidate  below  ^e 
amount  of  the  appointed  salary. 

Art  XIII. — On  the  day  when  the  success- 
ful candidate  is  sworn  in,  and  previously  to 
his  being  sworn  in,  any  member  of  the  cor- 
porate assembly,  before  which  he  is  sworn 
in,  shall  be  at  liberty  to  put  to  him  all  such 
questions  as  may  tend  to  ascertain  the  truth 
and  sufficiency  of  the  several  declarations  he 
has  given  in :  and  whoever  exercises  the  func- 
tions of  procurator-syndic,  is  specially  charged 
with  this  duty,  and  responsible  for  the  neglect 
of  it. 

Art.  XIV.  —  That  time  and  opportunity 
for  scrutinizing  the  accuracy  of  the  inventory 
above  mentioned  may  not  be  wanting,  the 
rjudge  elect*]  shall  not  be  sworn  in  till  [  ] 
uays  after  it  has  been  broken  open,  nor  till 
[  ]  days  after  it  has  been  published  in  \the 
newspaper  most  current  in  the  place."] 

Art.  XV In  case  of  amotion  without 

forfeiture,  the  salary  paid  shall  be  the  ap- 
pointed salary,  without  deduction :  and  any 
contribution  that  has  been  given  in  conse- 
quence of  the  patriotic  auction  shall  be  re- 
fimded,  but  without  interest 

Art.  X  VL — In  case  of  resignation,  the  con- 
tribution shall  in  like  manner  be  refunded, 
but  no  salary  continued. 


r  Pubs.  G.  Pursner-Oenend. 
*  {  Def.  G.  Defender-General 
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[Chap.  V; 


§  3.  Attendance. 
When  Injustice  iUepe,  Justice  mmf  do  the  same* 

Art.  L — The  [judgment-seat*]  ought  never 
to  be  empty,  during  any  part  of  the  juridical 
day,  throughout  the  year :  in  an  immediate 
court,  never:  in  a  court  of  appeal,  never 
where  there  is  any  cause  on  the  paper,  ripe 
for  hearing. 

Art.  II.  —  The  juridical  day  shall  be  of 
[twelve]  hours:  viz.  from  [eight]  to  [eight,] 
allowing  only  [one]  hour  within  that  time, 
viz.  between  [two]  and  [three,]  for  refresh- 
ment. This  extends  not  to  the  judges  termed 
natural 

Art.  Ill —  A  [judge  immediate,^]  when 
absent  from  the  fixed  judgment -seat  upon 
out-duty  (as  upon  a  view  or  the  examination 
of  a  sick  person,)  ought  to  take  care  that  it 
be  fiUed,  if  possible,  by  some  [judge*]  depute 
permanent  or  occasional ;  on  paic  of  being  re- 
sponsible for  the  fiulure. 

Art.  IV — A  [judge's*]  salary  shall  be  rec- 
koned by  the  day,  and  paid  him  every  [week] 
by  [the  paymaster  .*]  it  shall  be  paid  him  no- 
where but  upon  the  [judgment]  seat ;  or,  in 
case  of  sickness,  in  his  own  apartment:  a 
day's  pay  being  deducted  for  every  day  of 
absence,  otherwise  than  upon  dutv ;  except 
vacation-days  which  he  is  allowed  to  take, 
[sixty]  in  the  course  of  the  year,  at  his  choice : 
provided  that  the  [judgment]  seat  be  not  at 
any  time  left  vacant. 

Art.  V.  —  The  day's  pay  thus  to  be  re- 
ceived shall  be  a  day's  pay  of  the  appointed 
salary :  the  difference,  if  any,  between  that 
and  the  clear  salary  remaining  after  the  con- 
tribution furnished,  according  to  §  2,  shall 
be  made  up  by  quarterly  advances,  which  the 
fiudge*]  shall  make  on  [tlie  usual  quarter- 
days]  to  Uhe  paymaster  T\  nor  shall  he  be 
reimbursed  any  deficiencies  occasioned  by  un- 
allowed days  of  absence. 

Art.  VI — Declaration  to  be  taken  by  every 
[judge*]  every  time  he  receives  his  salary :  — 
I,  A.  J.,  solemnly  declare,  that  since  the 
last  time  of  my  receiving  sahiry,  I  have  not 
at  anv  time,  during  juridical  hours,  been  ab- 
sent from  the  duty  of  my  office,  except  during 
the  following  days,  viz.  [  ;]  nor  absent 
from  the  [judgment-seat ;  Jexcept  the  follow, 
ing  days,  when  I  was  out  upon  duty,  at  the 
places,  in  the  causes,  and  for  the  purposes  fol- 
lowing, viz.  [        ] 

,  f  PuES.  G.  Seat  of  the  Pursuer-General. 

I  Def.  O.  Seat  of  the  Defender-General 

rPuRs.  G.  Pursuer-General  of  an  imme. 

J     diate  court 
'  J  Def.  G.  Defender-General  of  an  imme- 

t    diate  court 


^f  Pubs.  G.  Pursuer-General 
i  Def.  G.  Defender-General 

^  r  PuES.  G.  Puisuer-Gcneral's, 
IDbf.  G,  Defender.^kDeial*s. 


Art.  Vn.  —  A  copy  of  every  such  dedi- 
ration,  signed  by  the  [judge*]  shall,  oo  the 
same  day  on  which  it  was  made,  be  hui^  op 
in  a  conspicuous  maimer  near  the  judgoieot- 
seat,  there  to  remain  till  the  next  quarter.4la7. 

Art.  VIII — A  [judge*]  ia  to  be  under, 
stood  to  have  been  absent  from  duty  on  mj 
day,  i^  in  the  course  of  that  day,  he  hat  ooi 
sitten  at  least  [one  hour] ;  and  i£^  during  tbe 
rest  of  the  day,  he  has  not  been  within  [u 
hour's]  call  of  the  judgment-seat,  except 
when  out  upon  distant  duty :  word  being  1^ 
with  [  ]  where  he  was  to  be  found. 

Art.  IX [Judges  ^]  of  immediate  courts 

are  also  bound  to  go  upon  duty,  in  CMet  of 
necessitv,  at  all  hours,  in  maimer  hereinafter 
spedfieo. 

§  4.  Oath  of  Office. 

Art  L  _  The  following  oath  ahaU  be  takes 
by  every  [judge  *]  upon  his  entrance  bto 
office.  Wmle  pronouncing  it,  he  shall  staad 
up  before  the  judgment-seat,  in  open  court, 
with  his  left  hand  on  his  bosom,  aodhisrifbt 
lifted  up  to  heaven :  — 

I,  A.  J.  being  raised  by  the  choice  of  my 
fellow-citizens  to  the  office  of  [  ], 

do  solemnly  promise  and  swear — 

[Art.  IL" —  1.  That  so  long  as  I  contioiie 
in  possession  of  my  said  office,  I  will,  to  tke 
best  of  my  ability,  administer  justice  to  all 
men  alike,  to  high  and  to  low,  to  ridi  aad  to 
poor :  not  suffering  myself  to  be  biased  bjr 
interest,  or  by  indolence,  by  hope  or  by  fear, 
by  &vour  or  by  aversion  towards  aay  iodin- 
dual,  or  dass  of  men,  or  party  in  the  state.] 
Art.  III.  — 2.  That  I  will  not  endesToar 
to  keep  secret,  but  on  the  contrary  study  by 
all  suitable  means  to  render  public,  tbe  pro- 
ceedings belonging  to  my  office,  in  all  csiei 
m  which  the  law  ordains  them  to  he  public. 
Art.  IV — 8.  That  I  will  keep  secret,  to 
the  utmost  of  my  power,  the  proceedings 
belonging  to  my  office,  in  as  frir  as  the  law 
ordains  them  to  be  secret 

Art  V — 4.  That  I  will  not  on  any  a^ 
count,  out  of  the  regular  course  of  justice, 
give  ear  to,  but  indi^iantly  reprove,  any  ap- 
plication that  may  be  made  to  me  conceraiog 
any  cause,  in  contemplation  of  its  dependiog 
or  coming  to  depend  before  me,  much  less 
give  any  opinion  or  advice  relative  thereto : 
and  that,  should  any  such  application  be  made 
to  me  in  writing,  I  will  forthwith  produce 
and  read  the  same  in  open  court,  altbougb  it 
should  be  contained  in  a  private  and  confi- 
dential letter. 

Art  VI — 5.  That  I  will  at  no  tinlea^ 
cept  any  gift  or  &vour  that  shall  have  been 


.  I  Pubs.  G.  Pursuer-Geneiala. 
I  Def.  G.  Defender-Generala. 

»  PuES.  G.  and  Def.  G.  To  iMi  d/u^ 
substitute  the  three  clauses  inserted  under  Tit. 
IV.  Art  6  &  7. 
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offered  to  me,  in  the  view  either  of  influ- 
encing or  recompensing  my  conduct  on  any 
particular  occasion  in  the  discharge  of  the 
functions  of  my  office :  and  that,  in  case  of 
my  suspecting  any  &vour  to  have  been  done 
or  offered  me  with  any  such  view,  I  will 
forthwith  declare  and  make  public  my  sus- 
picion :  nor  will  I  knowingly  and  wittingly 
suffer  any  such  offer  or  recompense  to  be 
made,  on  any  such  account,  to  any  person 
dependent  upon  or  connected  with  me  ;  but 
"tiiat,  on  suspicion  of  any  such  offer  or  recom- 
pense, I  will  forthwith  make  public  such  my 
suspicion,  together  with  the  grounds  thereof, 
and  the  names  of  all  parties  concerned. 

Art.  VII 6.  That  I  will  not,  on  the 

occasion  of  any  pecuniary  or  other  bargain, 
directly  or  indirectly  avail  myself,  or  endea- 
Toar  to  avail  myself,  ef  the  influence  or  au- 
thority of  my  station,  to  obtain  any  advan- 
tsge  to  myself  or  any  other. 

Art.  VIII 7.  That  I  will  not  take  any 

part  whatsoever  in  any  election :  nor  use  any 
means,  direct  or  indirect,  to  influence  the 
vote  of  any  other :  excepting  only  the  public 
statement  of  my  pretensions  according  to  law, 
on  any  election  in  which  I  shaU  myself  be 
candidate. 

Art.  IX 8.  That  I  will  not  willingly 

absent  myself  from  duty,  except  to  the  ex- 
tent of  the  time  allowed  me  by  the  law,  or 
in  case  of  unavoidable  necessity,  resulting 
from  sickness  or  otherwise:  nor  then,  with- 
out making  the  best  provision  in  my  power 
£»*  keeping  my  place  supplied. 

Art  X — 9.  That  I  will,  as  fiu*  as  depends 
upon  me,  give  to  every  cause  that  comes  into 
my  hands  the  utmost  dispatch  that  shall  ap- 
pear to  me  consistent  with  the  purposes  of 
justice :  nor  will  I"*  put  off  any  cause,  or 
give  to  any  cause  the  priority  over  another, 
but  for  special  reason  publicly  declared. 

Art.  XL  — 10.  That  I  will  at  no  time, 
through  impatience  or  otherwise,  knowingly 
cause  or  permit  justice  to  suffer  by  undue 
precipitation :  and,  in  particular,  that  I  will 
not  bestow  less  attention  upon  the  cause  of 
the  poor  than  of  the  rich :  considering  that 
where  small  rights  are  seen  to  be  contenmed, 
great  ones  will  not  be  deemed  secure ;  and 
that  importance  depends  not  upon  nominal 
value,  but  upon  the  proportion  of  the  matter 
in  dispute  to  the  circumstances,  and  its  rela- 
tion to  the  feelings,  of  the  parties. 

Art  XIL— 11.  That  I  will  not,  through 
fiivour  to  those  who  profit  by  the  expense  of 
the  administration  of  justice,  connive  at,  much 
less  promote,  any  unnecessary  expense :  but 
on  the  contrary  study,  as  much  as  in  me  lies, 
to  confine  such  expense  within  the  narrowest 
bounds  compatible  with  the  purposes  of  jus- 
tice. 


Art.  XIII 12.  That  I  will  not,  through 

impatience,  or  favour  to  the  professional 
advocate,  show  discountenance  to  him  who' 
pleads  his  own  cause,  or  to  him  who  pleads 
gratuitously  the  cause  of  his  friend,  but  rather 
show  indulgence,  and  lend  assistance  to  their 
weakness. 

Art.  XIV — 13.  That  I  will,  in  aU  things 
touching  the  execution  of  my  office,  pay  obe- 
dience to  the  law :  and  that'  I  will  do  my 
utmost  to  carry  the  same  into  execution,  ac- 
cording to  what  shall  appear  to  me  to  be  the 
intent  of  the  legislature  for  the  time  being  i 
not  presuming  to  set  my  own  private  mil 
above  the  will  of  the  legislature,  even  in  such 
cases,  if  any,  where  the  provisions  of  the  law 
may  appear  to  me  inexpedient ;  saving  only  * 
the  exercise  of  such  discretionary  suspensive 
power,  if  any,  with  which  the  legislature  may 
have  thought  proper  to  entrust  [me.^] 

Art  XV — 14.  That  I  will  not  either 
make  or  revoke  any  appointment  of  a  depute, 
permanent  or  occasional,  with  a  view  to  fiu 
vour  or  prejudice  any  suitor  otherwise  than 
according  to  justice,  bat  for  the  common 
convenience  of  suitors,  and  only  to  the  ex- 
tent of  the  number  which  shall  appear  to  me 
requisite  to  that  end. 

All  these  engagements  I  hold  myself  so- 
lemnly pledged  to  friMl,  by  all  the  r^ard  I 
owe  either  to  the  displeasure  of  Almighty 
God,  or  to  the  indignation  and  contempt  of 
my  fellow-dtizens. 

Art  XVI. — A  copy  of  the  above  oath, 
printed  in  the  largest  type,  and  on  one  side 
only  of  the  paper,  with  the  signature  of  the 
[judge*]  at  length  to  every  clause,  and  at 
the  end  the  date  of  the  day  when  signed^ 
shall  be  kept  hung  up  in  a  conspicuous  situ- 
ation near  the  [judgment  <]  seat^  so  long  ag 
he  shall  continue  in  office. 

§  5.  Deputes. 

Art  I.  —  The  duty  of  the  permanent 
pudge  •]  depute  shall  be  to  take  the  place  of 
his  principal,  and  with  the  same  [powers,<] 
whensoever  the  principal  shall  happen  to  be 
absent  from  duty,  or  preoccupied  therein. 

Art.  II — The  [power*]  of  the  [judge*] 
depute  permanent  shall  last  as  long  as  his 
principal  continues  in  the  same  office,  and 
until  a  vacancy  in  the  office  is  filled  up :  un- 
less the  appointment  be  sooner  revoked,  which 
it  may  be  at  any  time,  or  terminated  in  any 


"  PuBi^  O.  and  Dxf.  O.    Jmert^Meek  to. 
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of  the  wmyB  in  whidi  the  ofl&oe  of  a  judge 
prindpol  may  be  vacated. 

Art.  Ill — To  the  station  of  [judge*]  de- 
pute permanent,  no  emolument  of  any  kind 
shall  be  annexed;  except  a  habit  of  oflfice  to 
be  worn  while  on  duty,  and  a  mark  of  honour 
to  be  worn  at  all  times  during  his  continu- 
ance in  the  station :  and  in  rank  he  shall  take 
place  next  his  prindpaL 

Art.  IV. — A  rjudge*]  prindpal  is  dvilly 
responsible  for  the  acts  of  his  deputes,  per- 
manent or  occasional,  having  recourse  to  them 
for  his  indeumity :  also  criminally,  in  case  of 
his  concurring  with,  or  barely  conniving  at, 
any  behaviour  known  to  him  to  be  criminal 
on  their  part. 

Art.  V — A  [judge*]  depute  permanent 
shall  pronounce  and  sign  the  same  oath  as  a 
[judge*]  prindpal,  and  in  the  same  manner : 
excepting  only  the  words  [ftermanent  or']  in 
the  14th  clause;  and  making  the  requisite 
change  at  the  commencement  relative  to  the 
style  of  office. 

Art.  VL  —  A  permanent  [judge*]  depute 
is  bound  to  the  same  attendance  as  his  prin- 
dpal ;  except  that  he  is  allowed  half  as  many 
vacation  dajrs  in  the  year  again  (taking  them 
only  when  his  prindpal  is  upon  his  duty), 
and  that  he  is  not  liable  to  be  called  to  night 
duty  while  his  prindpal  is  in  the  way.    . 

Art.  VIL  —  Attached  in  like  manner  to 
the  office  of  pudge*]  prindpal,  shall  be  in 
the  power  of  appointing  occasional  [judges^] 
deputes  for  the  purpose  of  performing  duty  in 
any  particular  cause,  or  relative  to  any  par- 
ticular point  in  any  particular  cause. 

Art.  VIII.  —  To  the  function  of  occa- 
fional  [judge*]  depute  shall  belong  neither 
•emolument  nor  permanent  honour:  but  for 
^tinction  sake,  he  may  wear,  while  on  duty, 
s  medallion,  or  other  such  mark  of  office. 

Art.  IX — An  occasional  [judge*]  depute 
ahall,  previously  to  the  first  time  of  his 
taking  upon  him  that  function,  pronounce 
and  sign,  in  the  presence  of  the  judge  who 
appoints  him  [an  oath  the  tome  at  the  above, 
mutatit  mutanait  .*]  and  entry  of  his  having 
done  so  shall  forthwith  be  made  in  the  re- 
gister-book of  the  court. 

Art.  X.  —  A  permanent  [judge*]  has  in 
like  manner,  and  under  tiie  same  responsibi- 
lity, power  of  appomting  occasional  [judges**] 
depute.  But  it  is  to  be  expected  that  he 
exercise  it  only  in  case  of  necessity,  and  for 
the  reason  that  such  appointment  cannot  be 
made  by  the  [judge*]  prindpal:  and  such 
appointment  is  at  any  time  revocable  by  the 
[judge*]  prindpal. 

Art.  XL  —  Any  person  having  exercised 
the  function  of  judge-depute,  may,  by  either 


/Puss.  O.  Puisuer-OeneraL 

i  Def.  O.  Defender-OeneraL 

.  f  Puns.  O.  Punuer-Oenerals. 

I  Def.  a.  Defender-Generals. 


of  the  bodies  to  whom  the  power  of  i 
is  attributed  by  §  I,  Art  V.  be  incapacitated 
from  exerdsing  within  the  limits  of  their 
respective  authorities,  the  like  functions  b  fii- 
ture:  but  such  incapadtation  may  be  revoked 
at  any  time,  dther  by  the  same  authority,  or 
by  any  to  which  it  is  subordinate. 

Art.  XIL  —  As  often  as  any  act  is  done  by 
or  before  a  [judge*]  depute,  dther  permaoent 
or  occasional,  mention  shall  be  maide  as  well 
upon  the  &oe  of  the  act,  if  written,  as  upon 
the  register-book,  by  or  before  whom ;  aad 
if  in  the  instance  of  a  [judge*]  depate  oeou 
sional,  by  whom  appointed. 

Art.  XIIL — Care  ought  ta  be  taken  to 
avoid,  as  much  as  conveniently  may  be,  ^ 
shifting  of  the  same  cause  to  difibreot 
[judges,^]  unless  when  the  pointa  of  whidi 
they  respectively  take  cognizance,  happen  to 
be  totally  independent  of  each  other:  that 

tthe  judge  who  gives  judgment']  may  be  is 
itUeas  possible  under  the  necessity  of  taking 
the  grounds  of  his  [opinion*]  at  seoondJiand, 
from  another  man. 

§  6.  RetponttbiHty, 

Art.  L  — The  punishment  of  a Jjodge*]  fer 
misbehaviour  in  relation  to  his  office,  may  be 
to  all  or  any  of  the  effects  following: — 

1.  Injunction  to  be  more  circumspect  in 
future. 

2.  Suspension  from  office. 

3.  Deprivation. 

4.  Incapadtation  for  any  office,  or  for  cer- 
tain offices. 

5.  Fine. 

6t  Imprisonment 

7*  Obligation  to  make  satisfi^tion,  in  die 
way  of  pecuniary  compensation,  or  otherwiie, 
to  the  party  injured. 

8.  When  the  effect  of  the  misbehaviour  bas 
been  to  produce  death,  or  any  other  corpoiil 
suffering,  on  the  part  of  an^  one,  in  the  way 
of  punishment,  or  otherwise ;  such  offenoe, 
if  unaccompanied  with  evii  amtdence*  [mm- 
vaitefoQ,  shall  be  punished  as  if  committed 
with  the  offender's  own  hands. 

Art  IL — Judges,  pursuer-generals,  de- 
fender-generals, and  their  respective  depu- 
ties, b^g  privy  to  any  misbehaviour,  aceoo- 
panied  with  enl  consdence,  on  the  port  of 
eadi  other,  and  not  informing  in  due  ttme, 
are  punishable,  as  for  connivance. 

OBSERVATIONS. 
§  1.  Power  of  Amotion. 
Popular  Eieetiony  Power  ofAwtotum,  Ar- 
manence  (f  Situation  in  as  nr  as  b  < 


"  Puas.  O.  and  Def.  O.  eadi  Penoo. 

•  PuES.  O.  and  D'ep.  O.  Proceedings 

*  A  full  definition  of  the  expression,  eril  eon* 
sdenoe,  [mauvoUefbit  matajldes^m  abeolnieiy 
neocsiary :  but  its  pkce  is  in  the  Penal  Code; 
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tible  with  tkat  power,  Permanence  of  Salary 
motwithttanding  amotion.  Power  o/Deputa' 
tion^  Gradual  Promotion,  and  the  Patriotic 
Auction — all  these  principles  are  so  many 
parts  of  one  whole:  each  of  them  is  necessary 
or  useful  in  that  character:  most  of  them 
have,  besides,  their  separate  good  effects. 

1.  Without  power  of  amotion,  the  people's 
ripht  of  election  would  be  very  inadequate 
to  its  end.  By  whom  should  offices  be  filled  ? 
By  those  who  have  had  their  confidence? 
No;  but  by  those  who  have  it.  Join  the 
power  to  the  right,  every  instant  a  man  con- 
tinues in  his  place  is  a  fresh  proof  of  his  fit- 
ness for  it.  Withhold  the  power,  what  would 
the  right  amount  to?  What  the  right  of 
conferring  Starosties  amounted  to  in  the 
hands  of  the  king  of  Poland — the  right  of 
converting  patronage  into  a  nursery  of  in- 
gratitude. 

2.  On  this  occasion,  as  on  all  others,  po- 
pularity is  to  be  considered  as  a  solid  and 
substantial  good,  unpopularity  as  a  solid  and 
substantial  evil,  independently  of  all  consi- 
derations of  good  and  ill  desert.  Two  pro- 
perties  are  indispensable  on  the  part  of  a 
Boagistrate  of  this  sort:  that  he  be  a  good 
one,  and  that  he  be  thought  to  be  so.  With- 
out he  be  so,  he  will  hardly,  it  is  true,  be 
thought  so  long :  but  so  long  as  it  is  possible 
to  be  in  either  case  without  being  in  the  other, 
better  he  should  be  thought  to  be  good  with- 
out being  so,  than  be  so  without  being  thought 
so.  A  judge  may  be  bad  in  a  thousand  re- 
spects :  he  may  be  corrupt  or  ignorant  in  the 
extreme,  and  yet,  so  long  as  his  corruption 
or  his  ignorance  do  not  transpire,  no  very 
material  suffering  may  ensue  from  it :  let  him 
be  generally  thought  so,  whether  he  be  or  be 
not  so,  is  a  matter  of  small  moment,  other- 
wise than  to  his  own  conscience.  An  alarm, 
an  opinion  of  insecurity,  equally  general,  is 
the  necessary  consequence :  and  where  there 
is  no  opinion  of  security,  as  well  might  there 
be  no  justice.  Insecurity  unapprehended  is 
but  a  latent  source  of  contingent  misfortune 
to  the  few:  insecurity  perceived  or  supposed 
is  a  fiind  of  actiial  and  present  uneasiness  to 
the  many.*  Possessing  the  confidence  of 
the  people,  then,  is  the  first  requisite  in  this 
line:  deserving  it,  is  but  a  secondary  one. 
This  in  Engluid  is  one  of  the  great  argu- 
ments for  juries. 

Fit  or  unfit  to  make  the  choice  in  the  first 
instance,  the  propriety  of  the  people's  pos- 
sessing ihe  power  of  amotion  mH  be  equally 
indisputable.  The  danger  is  much  greater 
of  their  failing  in  the  right  of  choosing,  than 
in  the  exercise  of  the  power  of  correcting  a 
bad  choice.  The  right  they  will  have  to  ex- 
ercise before  trial ;  the  power,  not  till  after 
trial :  the  right  they  may  make  an  improper 

•  Sec  Ch.  IV. 


use  of,  without  either  cruelty  or  injustice ; 
the  power  they  cannot  make  an  improper  use 
of,  without  incurring  both  those  imputations. 
Give  them  the  power  of  amotion,  the  same 
source  affords  the  mischief  and  the  remedy : 
deny  it  them,  the  mischief  of  an  unfortunate 
exercise  of  the  right  of  choosing  remains  with- 
out remedy. 

3.  It  concerns  the  reputation  of  the  people, 
it  concerns  the  general  reputation  of  their 
fitness  to  bear  a  part  in  government,  that  a 
door  should  be  left  open,  and  that  as  easy  a 
one  as  possible,  to  the  correction  of  any  mis- 
takes tJiey  may  chance  at  first  to  fall  into, 
especially  at  the  outset  of  their  career.  The 
people  have  their  ill-wishers :  the  people,  not 
less  than  individuals,  have  their  enviers,  who 
will  not  be  unvigilant  in  discovering,  nor  un- 
industrious  in  magnifying  and  trumpeting  any 
such  mistakes.  To  pronounce  them  miser^ 
able,  and  to  wish  to  see  them  make  themselves 
so ;  to  prophecy  evil,  and  to  wish  to  see  the 
prophecy,  however  calamitous,  verified ;  are 
propensities  unhappily  but  too  nearly  allied 
in  human  nature.  Their  power,  like  that  of 
individuals,  must  depend  upon  their  reputa- 
tion :  and  those  who  wish  well  to  the  one 
cannot  be  too  careful  of  the  other. 

On  this  occasion,  as  on  so  many  others, 
mark  well  the  excellence  of  popular  govern- 
ment, and  the  solution  it  affords  to  difficulties 
which  under  any  other  would  be  insuperable. 

Lodged  in  any  other  hands,  the  power  of 
amotion  would  be  tyrannical  and  fiill  of  dan- 
ger :  the  exercise  of  it  would  seldom  deserve 
to  command  the  confidence  of  the  people,  and 
still  seldomer  command  it.  Arbitrary  power 
on  the  part  of  the  censor  would  reduce  to 
the  conation  of  tools  and  slaves  those  who 
had  the  misfortune  to  be  subject  to  the  cen- 
sure :  what  they  did  for  justice'  sake,  would 
be  attributed  to  fear :  they  might  as  well  be 
corrupt,  since  they  would  be  as  unpopular  as 
if  they  were. 

When  the  question  as  to  the  disposal  of 
power  is  only  between  individuals,  or  bodies 
of  men,  not  dependent  upon  the  people,  a 
known  policy  is,  not  to  lodge  the  right  of 
nomination  and  the  power  of  amotion  in  one 
and  the  same  hands.  Why?  Because  what- 
ever were  the  causes  of  a  man's  making  a  bad 
choice,  pride  and  self-love  would  join  with 
them  in  preventing  his  making  a  better. 
Against  the  people,  this  policy  has  no  ground 
to  stand  upon.  Upon  the  people,  especially 
upon  a  people  voting  by  ballot,  those  pas- 
sions have  no  hold.  The  persons  called  upon 
to  correct  the  mistake,  will  not  be  numeri- 
cally the  same  with  those  who  made  it.  So- 
ciety in  error  would  relieve  them  under  the 
uneasiness  of  shame :  but  the  secresy  which 
covers  their  acts  would  save  them  from  so 
much  as  feeling  it.  The  people  are  accord- 
ingly as  noted  for  their  readiness  to  recognise 
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their  errors,  askings  and  other  indiyiduals  in 
high  office  have  been  for  their  averseness. 

If  you  will  not  give  the  people  both,  bet- 
ter deny  them  the  right  of  election  than  the 
power  of  amotion,  in  what  respect  is  the 
right  of  any  value  to  them?  Only  as  a  means 
of  lessening  the  danger  of  such  a  choice  as 
would  give  them  reason  for  wishing  they  had 
the  power.  Of  what  use  to  them  to  have  the 
filling  of  the  station  with  a  man  who  pos- 
sesses their  confidence  at  the  time,  unless  it 
be  that  they  may  pitch  upon  one  who  will  con- 
tinue so  to  do?  But  will  he?  That  is  the 
question:  upon  the  inducements  that  are 
given  him,  depends  the  answer.  To  an  indi- 
vidual, the  right  of  nomination  has  quite  an- 
other value:  it  is  patronage;  it  is  homage, 
flattery,  services  of  all  kinds,  marketable,  and 
unmarketable ;  it  is  whatever  sort  of  sugar- 
plum the  grown  child  finds  most  to  his  pa- 
late. To  the  people  as  a  body,  it  has  no  such 
properties:  they  have  no  pride  to  gratify, 
no  personal  interest  to  pursue.  Individuals 
among  them  may  have ;  but  in  as  fiu>  as  they 
have,  their  interest  stands  opposed  to  that 
of  the  collective  body :  and  the  object  of  the 
laws  on  this  head  should  be  to  smother  such 
affections,  not  to  pamper  them. 

Unpopularity  out  of  the  question,  remedies 
will  be  requisite  against  the  several  species 
of  unfitness,  to  the  existence  or  imputation 
of  which  unpopularity  may  owe  its  birth,  as 
to  its  most  natural,  as  well  as  only  rational, 
causes.  All  these  would  afford  so  many 
distinct  grounds  for  the  institution  of  this 
power,  under  any  system,  and  in  whatever 
hands  the  power  were  thought  proper  to  be 
lodged :  whether  it  were  given  to  the  people, 
or  to  persons  out  of  their  dependence ;  and 
whether  in  the  view  of  securing  their  con- 
tentment and  repose,  or  under  any  fimtastic 
notion  of  fitness  without  reference  to  that 
end.  In  these  several  cases  it  must  be  con- 
sidered in  the  double  character  of  a  cure,  and 
of  a  preventative.  Where  it  would  seem  most 
harsh  as  a  cure,  the  power  of  applying  it  in 
that  character  is  not  the  less  necessary,  since 
upon  its  capacity  of  being  so  applied  depends 
its  power  of  operating  in  ^e  character  of  a 
preventative. 

1.  At  the  head  of  these  species  of  unfitness 
stands  improbity,  I  mean  here  that  lesser  or 
more  questionable  measure  of  improbity  that 
would  elude  the  grasp  of  punishment.  For- 
feiture is  no  remedy :  for  the  distinction  be- 
tween forfeiture  and  the  power  of  amotion 
is,  that  the  former  can  only  be  applied  judi- 
cially, that  is,  upon  specific  and  conclusive 
evidence,  and  in  the  way  of  punishment.  But 
a  judge  may  have  lost  all  character  a  thou- 
sand times  over,  and  even  be  universally 
deemed  guilty  in  a  thousand  specific  instances, 
without  its  being  possible  to  find  evidence  for 


punishment  to  ^x.  upon.*  Appeal  is  no  sii£> 
fident  remedy.  Appeal  administers  a  oorree- 
tive  in  each  particular  instance:  but, besides 
that  the  corrective  applies  not  to  judges  of 
the  highest  rank,  amotion  may  be  neceamy 
to  effect  a  radicd  cure,  when  Uie  demand  fat 
a  repetition  of  the  corrective  becomes  so  fre- 
quent as  to  be  troublesome. 

Under  the  reign  of  unwritten  law,  there 
are  two  cases  in  whidi  a  judge,  under  tbe 
single  condition  of  keeping  his  own  secret, 
may  decide  which  way  he  pleases,  and  gife 
the  most  corrupt  affections  the  fullest  gr^ifi- 
cation :  one  is,  where  past  decisions  dash  witli 
each  other ;  the  other  is,  where  they  daih 
with  reason.  In  the  English  law,  would  it 
be  difficult  to  find  examples?  The  difficohy 
would  be  rather  to  avoid  meeting  with  them. 
If  improbity  has  so  seldom  taken  this  advan- 
tage, thank  the  men,  or  thank  publicity;  but 
do  not  thank  the  unwritten  law,  and  least  of 
all  the  legislator,  who  sits  with  his  hands  be- 
fore him  in  view  of  such  a  nuisance. 

2.  Next  stands  ^e  want  of  inteWgenee; 
and  especially  where  it  has  a  decime  offiad- 
ties  for  its  cause.  In  a  &ilure  oi  justice,  tbe 
degree  only  b  material;  the  cause  no  other- 
wise than  as  it  influences  the  degree.  Tbe 
power  of  amotion  is  still  more  necessary  wbeie 
blameless  incapacity,  than  where  improbity, 
is  the  cause.  Improbity  may  bring  a  msa 
under  the  law  of  forfeiture ;  and  a  sure  effect 
of  it  is  to  excite  indignation,  and  provoke 
men  to  call  for  the  execution  of  that  law. 
Bhuneless  incapacity,  especially  where  it  ii 
the  result  of  age,  has  the  contrary  effect  of 
exciting  compassion,  and  disposing  men  to 
forget  the  interest  of  the  public  in  their  sym- 
pathy for  the  individual.    Here,  then,  comes 


*  How  can  you  punish  a  man  merely  Car 
judging  wTongj  if  with  a  colour  of  right,  with- 
out Knowing  bis  motive  ?  And  if  his  motive  be 
a  partiality  which  betrays  itself  by  no  expres- 
sion, how  are  you  to  discover  it  ?  A  judge  bis 
exercised  a  legal  discretion  in  a  particular  wsy, 
through  a  corrupt  motive — How  are  yoa  to 
punish  him,  when  the  act  itadt  is  not  iUeeal  ? 
The  motive  is  but  partiality,  and  a  man,  wimoot 
being  partial,  may  nave  exercised  the  discreooB 
in  the  same  way  ?  In  order  to  screen  a  fiiend  by 
suppression  of  evidence,  he  refbses  to  leprovts 
man  legally  convicted  ot  a  capital  offimoe— Who 
can  say,  with  the  confidence  necessazy  (be  in- 
flicting ininishment,  that  this  was  his  mocift, 
when  It  is  of  the  essence  of  a  reprieve  to  be 
granted  or  refused  at  pleasure  ?  Read  tiie  re- 
ports made  to  the  House  of  Commons  m  1781 
and  1783,  and  see  how  possible  it  is  for  bcsiti 
hardened  and  understandings  depraved  by  Eng- 
lish jurisprudence,  to  turn  a  country  upside  down, 
and  make  a  people  miserable,  without  giving  t 
hold  to  punishment  Accordingly,  the  power  of 
amotion,  exercised  in  one  instsnce,  seems  to  hsve 
administered  some  check  to  the  nuscfaief  :  though 
punishment,  after  having  been  attempted,  m 
been  abandoned  as  impracticable. 
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in  one  use  of  the  permanency  of  salary  not- 
withstanding amotion. 

Age  will  not  draw  the  line:  one  man's 
faculties  serve  him  better  at  eighty  than  an- 
other's at  threescore.  The  last  person  to 
acknowledge  them  deficient,  will  commonly 
be  the  man  himself.  They  will  be  good 
enough  for  other  men's  business,  when  they 
suffice  no  longer  for  his  own.* 

S.  Thirdly  may  be  mentioned  harshness  and 
iU^kumowr: — the  failings  that  stand  opposed 
to  the  minor  virtues  of  affability^  patieKce,  and 
condescension.  Ill-humour  tends  to  precipita- 
tion :  and  the  variety  of  ways  in  which  pre- 
cipitation may  operate  injustice,  have  been 
already  stated  :t  a  man  might  as  well  judge 
without  documents,  as  not  dlow  himself  time 
for  considering  them,  and  giving  them  their 
due  weight.  Harshness  and  ill-humour  tend 
to  injustice  in  another  way :  by  intimidating 
the  suitor,  preventing  him  from  displaying 
his  case  to  its  best  advantage,  and  thus  sacri- 
ficing the  modest  and  the  timid  to  the  bold 
and  resolute ;  those  who  have  the  best  title 
to  favour,  to  those  who  have  least  need  of 
it.  It  is  rather  difficult  to  conceive  a  judge, 
unexceptionable  in  other  respects,  removed 
for  this  single  cause :  but  it  is  still  more  diffi- 
cult to  conceive  that,  with  the  power  of 
amotion  hanging  over  his  head,  a  man  should 
in  this  way  expose  himself  to  the  exercise 
of  it ;  especially  when  the  injuring  his  pros- 
pect of  promotion  would,  in  every  rank  but 
the  highest,  be  a  still  more  certain  conse- 
quence.^ 


*  I  avoid  insuring  to  a  man  the  continuance 
of  his  salary  upon  resignation,  for  the  obvious 
reason  of  not  taming  the  establishment  into  a 
nest  of  dnecures.  When  a  judge  desires  a  re- 
treat, he  has  but  to  get  a  fHend  to  propose  his 
amotion  on  the  groutm  of  a  decline  of  niculties, 
and  signify  his  concurrence.  In  the  same  way 
he  may  sofUn  the  harshness  of  amotion,^  when 
the  proposition  does  not  ori^nate  with  himself. 
Pensions  of  retreat,  as  given  m  England,  operate 
nracb  more  effectually  as  a  fund  of  neeulation 
and  eofTuption,  than  as  a  remedy  to  this  griev- 
ance. The  esses  where  the  pension  is  granted 
are,  where  a  lazy  judge  has  a  minister  for  his 
frioid,  toad  where  the  minister  has  a  friend  whom 
he  wants  in  the  judge's  place.  The  cases  where 
the  pouion  is  not  granted  are,  where  the  judge 
is  too  incapable  to  pretend  to  do  business,  and 
where  he  ooes  it  so  badly  that  his  not  pretending 
to  do  It  would  be  a  blessing.  Examples  of  both 
theK  cases  are  f^esh  enough  in  memory. 

The  power  of  amotion,  lodged  in  the  King 
upon  address  from  the  two  houses,  is  in  such  a 
case  a  remedy  onlv  in  name.  Who  cares  enough 
for  justice,  to  maie  an  invidious  motion  against 
an  obnoxious  judge  ?  How  could  such  a  deter- 
mination be  formed  without  evidence  ?  and  how 
could  evklence  be  had,  without  trying  over  again, 
and  that  in  each  house,  the  causes  m  the  oouiie 
of  which  his  incapacity  is  supposed  to  have  dis. 
played  itself? 
Ch.  IV.  §  1. 
In  English  judicature,  notwithstanding  the 


t' 


4.  Under  the  general  term  of  hastiness 
lurks  a  particular  vice  in  judicature,  that  has 
scarcely  yet  obtained  a  name — a  sure  sign 
that  the  importance  of  the  opposite  virtue 
has  never  been  noticed  as  it  deserves.  It 
consists  in  the  judge's  taking  for  his  sole 
object  his  own  private  satisfisu^tion  relative  to 
the  merits  of  each  question  and  the  rectitude 
of  each  act :  not  staying  to  inquire  of  himself 
whether  the  whole  proceeding,  if  spread  open 
before  the  public  exactly  as  it  took  place, 
would  wear  the  same  hce  of  propriety  in  the 
public  eye.  He  ikiakes  up  his  own  mind :  and 
what  other  people  may  think  about  the  mat- 
ter, is  what  he  forgets  or  disdains  to  ask  him- 
self. His  own  mind  is  made  up  —  and  those 
of  other  men,  if  they  will  be  impertinent 
enough  to  intermeddle,  are  left  to  make  them- 
selves up  as  they  can.  It  is  by  this  fiuniltv 
of  annihilating  ^e  public,  and  putting  self 
into  the  vacancy,  that  some  mfen  have  got  a 
name,  by  trying  causes,  as  if  for  a  wager, 
against  time :  so  many  causes  within  the  hour ; 
as  men  of  inferior  ambition  run  miles,  drink 
pots  of  beer,  and  ring  bob-majors.  Under  a 
system  (^judicature  in  which,  idfter  six  months 
spent  in  doing  nothing,  the  longest  cause  is 
squeezed  into  a  day,  and  as  many  as  a  pro- 
vince can  afford  in  half  a  year  into  two  days, 
this  talent,  so  long  as  it  confines  itself  to  the 
theatre  which  thus  calls  for  it,  is  neither 
without  its  apology  nor  without  its  use :  and 
admiration  is  divided  between  the  master^ 
that  can  see  such  work  done,  and  the  work- 
man that  can  go  through  with  it.  But  under 
a  rational  system,  all  these  modes  of  self- 
satisBetction  would  be  ranked  together,  with 
no  other  difference  than  what  the  effect  upon 
public  satisfiMStion  may  prescribe.     To  the 


purity  so  jusdy  celebrated  in  the  higher  dass  of 
judges,  a  deficiency  in  these  minor  virtues  has 
been  no  unfrequent  foiling.  The  difference  in 
this  respect  is  said  to  have  been  remarkable 
between  single  judges,  and  courts  in  which  four 
judges  sit  together.  The  same  man  who  has 
been  complained  of  as  stem,  hasty,  and  dogma- 
tical,  when  sitting  alone,  has  been  observed  to 
have  assumed  the  opposite  virtues,  and  that  not- 
withstanding a  rise  of  rank,  when  checked  by 
the  presence  and  co-ordinate  authority  of  three 
colleagues.  This  has  been  represented  as  a 
palliative  to  the  indispotoble  inconveniences  of 
numbers  in  judicature:  the  more  so.  as  from 
such  hastiness  iigustioes  have  not  unfrequenUy 
been  observed  to  arise,  though  without  impro- 
bity, because  without  any  intention  or  conscious- 
ness of  iigustice.  Certain  it  is  also,  that,  though 
since  the  days  of  Lord  Bacon  there  has  been  no 
such  thing  as  a  corrupt  chancellor,  there  has 
been  no  want  of  tough  and  surly  ones.  This 
use  of  numbers,  whatsoever  may  be  its  import- 
ance under  the  EngUsh  system,  would  be  nothing 
under  mine.  Under  the  English  system,  no  right 
of  election  _  no  power  of  amotion  in  the  people 
~  no  dependence  on  the  people  for  promotion  — . 
appeal  too  expensive  to  be  within  the  reach  of 
an  ordinary  purse. 
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good  effects  of  the  power  of  amotion,  may 
therefore  be  added  the  natural  tendency  it 
has  to  put  a  check  upon  velocity  in  judica- 
ture, Imving  such  forgetfulness  for  its  cause. 
Should  a  judge  look  upon  his  own  satis^M^ 
tion  as  everything,  and  that  of  the  people  as 
nothing,  ^ey,  with  somewhat  better  reason, 
may  look  upon  his  as  nothing,  and  their  own 
as  everything.  But  a  judge  amenable  to  the 
people,  and  removable  by  the  people,  will 
know  better  than  to  put  them  to  the  trial. 
The  sort  of  instinct  created  by  an  habitual 
sense  of  interest,  will  teach  him  upon  the 
bench,  what  reflection  and  investigation  may 
teach  the  philosopher  in  his  closet — that  ap- 
parent justice  is  everything,  and  that,  in  ^e 
civil  branch  at  least,  real  justice,  except  as 
productive  of  apparent,  is  of  no  use. 

**  Oh,  but  independence !  What  becomes, 
at  this  rate,  of  your  judge*s  independence  ?*' 
What  care  I  ?  *  The  thing  necessary  to  a  judge 
is  probity :  and  probity,  we  have  seen,  is  the 
result,  not  of  independence,  but  of  its  oppo- 
site. —  **  What,  then,  is  independence,  aner 
all,  of  no  use  ?'*  Oh,  yes :  of  great  use,  under 
a  despotic  or  corrupt  constitution ;  and,  for 
the  same  reason,  of  worse  than  none,  under 
a  sound  and  popular  one.  In  the  former  in- 
stance, it  is  independence  ihti^t  has  received 
the  praise,  but  in  every  instance  it  is  depend- 
ence that  has  earned  it.  Independence  is  a 
relative  term:  according  to  the  object  you 
refer  to,  so  is  your  doctrine  about  independ- 
ence true  or  fsJse.  Independence,  as  against 
individuals,  is  fiivourable  to  probity.  Why? 
Because  it  leaves  a  man  more  dependent  than 
he  would  be  otherwise  on  the  opinion  of  the 
people.  Independence,  as  against  a  despot, 
is  favourable  to  probity.  Why?  Because  it 
not  only  allowt  a  man  to  obey  those  influ- 
ences which  strengthen  the  bands  of  his  de- 
pendence on  the  people,  but  obliges  him :  for 
under  a  despot,  the  strength  of  the  people 
is  the  only  prop  that  independence,  as  it  is 
called,  can  have  to  lean  on.  It  is  depend- 
ence, then,  dependence  in  the  true  and  abso- 
lute sense  of  the  word,  that  is  the  cause  and 
measure  of  that  relative  quality,  which  has 
been  so  much  magnified  under  the  name  of 
independence.  Is  independence,  true  and  ir- 
relative independence,  favourable  to  probity? 
Then  so  is  despotism :  for,  what  is  such  in- 
dependence but  despotism?  Independent 
would  you  have  your  judge  ?  Of  whom  ?  Of 
a  despot,  doubtless.  But  why?  only  that  he 
himself  may  be  one  ?  If  a  despot  had  no- 
thing amiss  about  him,  where  would  be  the 
harm  of  being  his  tool?  When  you  fly  to 
independence  for  protection,  what  is  it  you 
are  afraid  of?  Is  it  not  despotism?  and  do 
you  think  to  save  yourself  from  it,  by  running 
into  its  mouth  ?  What  mean  you  by  the  word 
despot  f  What,  but  a  man  on  whom  others 
are  dependent,  while  he  himself  is  independ- 


ent of  every  one  ?  On  a  judge,  all  men  are 
dependent,  as  fiu*  as  they  are  subject  to  his 
jurisdiction.  Have  you  made  him  on  his  part 
independent  of  every  one — independent  of  the 
people?  He  is  then  the  very  thing  you  men 
by  a  despot,  or  the  word  demot  has  no  meaa- 
ing.  Is  your  despot  to  make  a  good  judge, 
merely  because  there  is  nobody  above  hna, 
or  on  one  side  of  him,  to  make  him  other- 
wise? Nero,  Caligula,  Conmiodus,  and  C»- 
racalla,  would  then  have  made  good  judgn. 
Set  a  man  above  the  people,  let  him  be  ahofe 
caring  for  what  they  think  of  him,  indtrieace 
alone,  without  any  other  tempter,  is  quite 
enough  to  make  him  an  abominable  judge : 
he  will  come  upon  the  bench  constantly  drmk, 
as  in  former  days  English  chancellors  hafe 
done  every  now  and  then :  he  will  bear  a 
cause  between  sleeping  and  waking,  and,  as 
he  opens  his  eyes,  yawn  out.  Judgment  far 
the  plaintiff!,  or  Judgment  for  the  drfendad, 
as  die  one  or  the  other  phrase  happem  to 
come  uppermost :  he  will  order  the  traveller 
to  be  hanged  instead  of  the  highwajrman,  aad 
then  laugh  at  the  mistake. 

Under  the  former  government  in  France, 
the  courts  of  judicature  called  parliaments 
were  as  independent  as  anything  could  be 
under  the  shadow  of  an  arbitrary  sceptre. 
What  came  of  the  independence  ?  Good  tad 
bad  at  the  same  time :  good,  as  fiu*  as  it  wsi 
dependence ;  bad,  as  &r  as  it  was  indepeod- 
ence :  good,  as  &r  as  it  was  independence  with 
reference  to  the  monarch ;  bad,  as  &r  as  it 
was  independence  with  respect  to  the  people. 
Virtue  and  courage,  derived  firom  legitimite 
dependence,  made  them  the  heralds  of  tlie 
States- Greneral;  corruption,  derived  from  the 
dream  of  independence,  made  them  rebels  to 
the  National  Assembly. 

"  What,  then,  would  you  make  your  judge 
the  sport  of  every  gust  of  passion  which  msy 
overbear  for  a  moment  the  reason  of  the 
people  ?  *'  No,  certainly :  and  I  take  csre 
he  shall  be  so  in  no  case.  But  why  not  ? — 
That  he  may  be  independent  of  their  opinion? 
No,  surely :  but  that  his  dep^idence  on  it 
may  be  the  more  genuine  and  the  more  se- 
cure. Individuals  or  bodies,  speak  of  their 
opinion,  what  mean  you  ?  The  opinion  of 
the  moment  ?  No :  but  the  opinion  of  their 
lives.  Their  opinion  in  a  storm  ?  No :  but 
their  opinion  in  figdr  weather.  The  opinion 
that  has  been  stolen  from  them  by  the  lie  of 
the  day?  No:  but  the  opinion  that  succeeds 
it,  when  time  and  detection  have  condemned 
the  lie  of  the  day  to  silence.  Speak  of  the  opi- 
nion of  a  body,  what  mean  you  ? — The  opinioo 
of  a  souiller  part  of  it,  orof  the  majority  of 
a  moment?  No:  but  of  that  majority  whidi 
keeps  the  field  and  governs.  It  is  for  thii 
cause  amongst  others  I  preserve  the  nhtfy, 
should  the  oflBce  be  wididrawn  without  spe- 
cific delinquency  judicially  pronounced. 
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But  though  I  could  find  for  my  judge  no 
«ort  of  shelter,  much  sooner  would  I  commit 
tnni  even  to  the  mercy  of  the  storm,  than 
Tun  any  risk  of  seeing  lum  either  a  despot  or 
m  despot's  journeyman.  How  much  better 
that  the  one  should  suffer  now  and  then 
through  the  &ult  of  ^e  iiui9^,  than  the  many 
be  Gontinuany  suffering  through  the  fault  of 
Ofne  I  Will  such  dependence  b6  hurtful  to 
his  probity?  No :  for  though  even  ^e  most 
apnght  conduct  should  be  no  absolute  secu- 
rity, yet  upright  conduct  will  be  always  his 
best  chance. 

But  I  have  not  that  horror  of  the  people. 
I  do  not  see  in  them  that  savage  monster 
which  their  detractors  dream  of.     The  in- 
justices of  the  Athenians,  had  they  been  ten 
times  as  frequent  as  they  were,  would  not, 
in  my  view  ik  things,  be  much  to  the  present 
purpose.     Had  the  Athenians  representative 
bodies  ? — had  they  the  light  of  two  thousand 
years  of  history  to  guide  ihem  ?  or  the  art  of 
printing  to  diffuse  it  ?    When  the  Athenians 
were  cruel  and  unjust,  were  the  Dionysiuses 
and  Artazerxeses  less  so  ?   In  the  people,  in- 
jostice  has  at  leadt  been  followed  by  repent- 
ance :  acting  in  bodies,  and  especially  under 
the  veil  of  secresy,  they  have  not  that  pride 
which  keeps  men  from  growing  better  :   a 
despot,  when  he  has  injured  a  man,  hates  him 
but  the  more.     As  little  would  my  notion  of 
the  probable  conduct  of  the  people,  that  is,  of 
•elect  men  diosen  by  select  men,  in  the  exer- 
cise of  an  unquestioned  right,  in  quiet  times, 
be  taken  from  the  conduct  of  a  few  unknown 
individuals  among  a  vast  multitude,  in  the 
heat  of  a  revolution  brought  on  by  excess  of 
despotism.    Much  sooner  would  I  look  to 
America,  where  the  people  bear  undisputed 
sway,  and  ask,  in  so  many  years  of  popular 
government,  what  violences  or  injustice  to 
the  prejudice  of  their  servants  have  ever  yet 
been  presented  by  the  history  of  thirteen 
commonwealths  ? 

But  if  the  people  are  not  fit  to  exerdse 
judgment,  in  a  case  of  necessity,  and  that  a 
case  which  may  never  happen,  what  shall  we 
aay  of  the  system  which  puts  them  to  judge 
constantly  and  in  all  cases  ?  If  chosen  men 
among  them  are  not  fit  to  judge,  what  shall 
we  sa^  of  men  taken  without  choice  ?  If  the 
majority  of  a  body  so  selected  is  in  so  rare  a 
case  no  safe  reliance,  what  shall  we  say  to 
them  when  taken  at  random  in  so  small  a 
number  as  twelve  ?  Yet  such  a  system,  be- 
cause an  old  one,  is  looked  upon  as  the  cauia 
ftM  qud  non  of  all  possible  security,  by  those 
who  for  the  opposite  reason  would  tremble 
at  the  thought  of  committing  to  any  assembly 
that  could  be  called  a  popular  one,  the  power 
of  ridding  themselves  of  a  bad  judge.  But 
of  this  under  the  head  of  juries. 


§  2.  IneonvenUncea  of  Periodical  Election 
without  power  of  amotion^  and  with  or 
without  intervals  of  exclusion. 

That  judges  ought  to  be  m  a  state  of  de- 
pendence with  regard  to  the  people,  is  a  pro- 
position that  in  the  National  Assembly  seems 
to  have  met  with  very  general  acceptance. 
But  for  the  efficient  cause  of  this  dependence, 
instead  of  a  power  of  revocation,  short  leases 
and  frequent  renewals  have  been  proposed, 
accomptmied  even  with  forced  intervals  of 
exclusion: 

That  the  latter  mode  possesses,  in  compa- 
rison with  the  former,  any  the  smallest  ad- 
vantage whatsoever,  will,  I  believe,  never  be 
shewn. 

Disadvantages  it  possesses  the  following ; 
and  those  of  no  inconsiderable  importance : 

1.  It  throws  away  the  benefit  of  experience : 
a  sort  of  profusion  very  ill  reconcilable  to 
the  rules  of  prudence.  The  notion  of  fodlity 
in  the  business  belonging  to  this  office  is  very 
good  as  a  wish,  but  very  ill-considered  as  an 
opinion.  Thenecessity  of  technical  knowledge, 
of  an  acquaintance  with  the  complicated  and 
discordant  system  of  judicature  as  still  sub' 
sistina,  is  but  a  temporary  one.  Be  it  so : 
but  though  the  laws  were  as  simple  as  angels 
are  pure,  judicature  could  never  be  brought 
within  ^e  competence  of  an  uninstructed 
and  unexperienced  mind.  The  application  of 
the  law  to  the  fact,  the  inquiry  whether  the 
evidence  as  exhibited  brings  the  matter  of 
fact  within  any  of  the  species  laid  down  in 
this  or  that  part  of  the  general  map  of  law, 
is  a  task  that  is  and  ever  will  be  liable  to 
require  a  considerable  skill  in  the  value  ot 
words,  a  considerable  degree  of  proficiency 
in  that  abstruse  and  formidable  branch  oif 
science,  distinguished  by  the  repulsive  appel- 
lations of /b^  and  metopAysict.  The  putting 
together  and  weighing  one  against  another 
that  multitude  of  obscure  and  discordant 
links,  which  a  cause  will  sometimes  exhibit, 
of  a  chain  of  evidence,  is  a  task  to  which  no 
ordinary  powers  of  discernment  will  be  equal : 
the  investigating  them  is  a  pursuit  to  which 
no  vulgar  measure  of  sagacity  will  suffice.  In 
all  other  lines,  shall  practice  be  essential  to 
improvement,  and  in  this  alone  a  matter  ot 
indifference  ?  Are  men  bred  tailors  or  shoe- 
makers by  nature  ?  and  is  there  less  difficulty 
in  trying  a  long  and  intricate  cause,  than  in 
making  a  pair  of  breeches  or  a  shoe  ?  True 
it  is,  that  to  certain  purposes,  and  as  fiir  as 
concerns  a  few  simple  operations,  every  man 
is  called  upon — every  man  may  be  nK>re  or 
less  qualified,  to  be  a  judge.  But  in  what 
way  ?  Just  as  every  man  may  upon  a  pindi 
be  called  upon  to  be  a  tailor,  a  shoemaker, 
a  physician,  or  a  praddser  in  any  other  mys- 
tery. Does  that  prove  that  all  men  can  make 
shoes,  one  man  as  well  as  another,  and  every 
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man  without  having  learnt  it?  No,  certain- 
ly. Causes  there  doubtless  are,  that  may  be 
judged  by  almost  anybody :  I  will  go  fiuther ; 
the  bulk  of  causes  may  be  in  this  case :  but 
the  causes  that  come  before  the  judge  so 
called,  are  among  the  most  difficult  and  most 
intricate  that  the  treasury  of  human  transac- 
tions ftimishes ;  and  it  is  particularly  for 
them  that  he  is  constituted  judge. 

Once  more,  note  the  distinction  between 
r«a/  justice  and  apparent :  instinct  may  serve 
a  man  to  do  justice ;  but  it  requires  culti- 
vated reason  to  show  that  justice  has  been 
done:  to  make  it  appear  even  to  the  by- 
«tander8,  who  see  every  thing  as  it  passes : 
much  more  to  the  judge  above,  who  has  seen 
nothing  about  the  matter:  to  observe  the 
rules  kid  down  by  the  law ;  and  to  prove, 
against  the  severest  scrutiny,  that  those  rules 
have  been  observed. 

No  art,  no  science,  no  comer,  however 
obscure,  in  the  obscurest  art  or  science,  that 
may  not  furnish  questions  for  the  decision 
of  a  judge ;  and  judges,  it  has  been  thought, 
may  be  taken  from  any  counter,  or  from  be- 
hind any  hedge  I 

The  value  of  a  common  soldier  increases 
with  every  day  of  service :  and  is  the  disci- 
pline of  the  judgment-seat  a  matter  of  less 
difficulty  than  the  discipline  of  the  ranks? 
In  the  military  line,  the  hardship  of  compul- 
sion gives  the  only  objection  against  a  man's 
being  kept  to  the  profession  so  long  as  he  is 
able  to  lumdle  the  implements  of  it.  Shall 
the  soldier,  though  averse  to  his  station,  be 
confined  to  it ;  and  the  judge,  though  wedded 
to  his,  be  turned  out  of  it  without  mercy  ? 

2.  It  weakens  the  authority  of  courts  of 
cppeal,  by  destroying  the  only  natural  title 
.which  one  court  can  have  to  more  confidence 
than  another.  Superior  skill  rendered  pro- 
bable by  superiority  of  experience — popula- 
rity proved  by  continuance  in  a  station  firom 
wbidi  unpopularity  would  have  removed  him 
—  such  is  the  certificate  of  superior  merit 
whidi  a  judge  of  appeal  has  upon  my  plan  to 
produce.  Adopt  the  system  of  periodical 
exclusion,  and  as  soon  as  a  judge  has  acquired 
a  little  experience  and  reputation,  you  de- 
prive yourself  of  his  service. 

3.  It  is  prejudicial  to  the  legitimate  de- 
pendence, or  what  is  commonly  called  the 
independence  of  the  judge.  It  lays  him  at  the 
mercy  of  the  interest  or  the  caprice  of  any 
individual  who  may  happen  for  the  moment 
to  be  in  credit  with  the  people.  While  he  is 
drudging  at  his  duty,  up  starts  an  advocate 
at  the  election  town,  catches  hold  of  some 
unludcy  incident  which  had  made  him  ene- 
mies, harangues  the  people,  turns  the  tide 
against  him,  and  seats  hunself  in  his  place. 
Can  you  expect  him  to  sit  still  and  see  him- 
self attacked,  without  taking  measures  to 
defend  himself?  While  he  should  be  thinking 


of  doing  his  duty,  he  will  be  thinking 
to  keep  up  his  interest :  while  he  should  be 
judging  the  people,  he  will  be  thinking  how 
to  court  their  leaders. 

"  And  may  not  all  this  happen  just  as  vcQ 
under  the  power  of  amotion?*'  By  no  mesas. 
There  is  a  wide  difference  between  turaiBg 
a  man  out  point-blank,  where  there  is  no- 
body to  compare  with  him,  and  indirectlT 
by  the  preference  given  to  another.  In  tie 
first  case,  you  must  make  him  out  to  be  ab- 
solutely unfit:  in  the  other  case,  all  you  havt 
to  maintain  is,  that  there  is  some  one  petaoD 
in  the  world  fitter.  In  the  one  case,  yoa 
load  yourself  with  the  unmixed  odium  of  ac- 
cusation :  in  the  other  case,  you  find  rdief 
in  commendation.  In  the  one  case,  it  is  all 
pure  hostility ;  in  the  other  case,  whUe  yon 
provoke  an  enemy,  you  gain  a  firiend. 

4.  It  exposes  him  to  the  contagion  of  pmr- 
tiaUty.  The  private  connexions  of  a  judge  m 
full  business  (and  mine  can  hardly  be  oUier- 
wise,)  will  stretch  but  little  beyond  the  nar- 
row circle  of  his  &mily.  His  suitors  and  Us 
audiences  are  his  visitors:  duty  gives  him 
these  connexions,  and  time  scarce  ^ows  him 
any  other.  When  you  have  turned  him  oat 
of  his  seat,  and  taken  his  occupations  oat  of 
his  hands,  what  is  he  to  do  with  himself? 
He  must  mix  again  in  private  cirdes,  and 
endeavour  to  find  in  social  interoourte  s 
compensation  for  what  he  has  lost  in  power 
and  dignity.  You  throw  him  upon  the  town: 
you  send  him  to  form  connexions  and  coo- 
tract  partialities ;  and  when  you  have  tins 
corrupted  him,  you  let  him  come  back  igaia 
to  his  place. 

5.  It  aggravates  ineqnaUtg^  and  strengthen 
aristocratical  monopofy,  by  rendering  the  s- 
tuation  untenable  to  every  (me  who  has  not 
a  fortune  of  his  own  suitid>1e  to  the  dignity 
of  the  office.  A  man  may  judge  at  intervlIi^ 
but  can  he  live  at  intervals  ?  Suppose  a  man, 
whose  profession  is  his  subsistence,  taken 
from  it,  and  made  a  judge.  When  he  is  a 
judge  no  longer,  what  is  to  become  of  him? 
Is  he  to  go  back  to  the  bar,  or  to  the  desk, 
or  to  whatever  other  livelihood  he  had  be- 
fore ?  He  is  then  to  form  connexions  and  to 
break  them,  to  become  partial  and  impartid 
by  turns,  to  take  money  from  people,  and  to 
behave  to  them  as  if  he  had  tslken  none.  He 
is  to  fiivour  great  fiunilies  while  he  is  on  the 
bench,  that  they  may  give  him  their  custom 
when  he  returns  to  the  bar,  and  help  him  to 
mount  the  bench  a  second  time.  Elsewhere 
I  shall  have  occasion  to  show  how  mudi  tbe 
less  fit  a  man  is  for  the  service  of  justice, 
for  having  ever  been,  though  it  were  but  far 
once,  in  the  service  of  chicane.  How  much 
worse,  if  he  is  to  serve  them  altematel/? 
As  well  might  he  pretend  to  serve  them  1km 
at  once. 

How  would  it  be  possible  for  him,  if  ii 
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^^ere  fitting?   In  such  a  line,  who  is  there 

tliat  can  tdte  up  business  and  drop  it  when 

be  pleases?   When  his  dients  are  gone  to 

other  lawyers,  who  is  to  send  them  back  to 

bim  ?  But  if  the  law  affords  him  no  resource, 

Mrhere  else  b  he  to  find  one  ?  A  man  who  has 

l>een  thinking  about  nothing  but  law  aU  his 

life  long,  wluit  else  can  he  be  good  for  ?  No 

man,  therefore,  who  is  not  able  to  live  at 

his  ease  without  the  salary,  will  meddle  with 

the  office ;  or,  if  he  does,  so  much  the  worse 

for  the  service :  no  man  who  is  at  once  honest 

and  prudent  will  venture  to  engage  in  it.  But 

if  no  honest  and  prudent  man  who  cannot  do 

'Without  a  salary  will  accept  of  the  office,  why 

give  a  salary  ?   Inconvenience  presses  upon 

you  on  all  sides.    Either  you  get  nobody  for 

your  office,  or  you  get  somebody  who  is  not 

fit  for  it ;  or  if  you  get  a  fit  man,  you  make 

him  an  unfit  one ;  and,  at  any  rate,  if  you  give 

money  with  your  office,  it  is  so  much  thrown 

away.     Is  wealth  necessary  to  tempt  a  man 

to  accept  of  power  and  dignity?  I  should  not 

think  so :  but  of  this  presently. 

Be  this  as  it  may,  by  giving  the  wealthy 
the  monopoly  of  this  great  office,  with  a 
salary  to  boot,  you  increase  that  inequality 
'which,  as  fiu*  as  can  be  done  without  preju- 
dice to  the  superior  interests  of  security,  it 
should  be  your  study  to  reduce.  Tou  divide 
the  people  into  two  classes,  excluding  one  of 
them  from  their  share  in  the  common  bene- 
fits, while  you  leave  them  their  full  propor- 
-don  of  the  burden.  Tou  lay  a  tax  upon  poor 
and  ridi,  to  give  the  produce  among  the  rich, 
seeing  they  are  too  rich  already. 

By  this  injustice  to  individuals,  is  the  ser- 
vice at  all  benefited  ?  On  the  contrary,  it  is 
injured.  Tou  shut  out  candidates,  and  you 
shut  out  those  who  are  most  likely  to  be  most 
deserving.  What  is  it  that  makes  a  man  fit  for 
business,  but  application  ?  Who  applies  most 
— the  man  witn  a  large  fortune,  or  the  man 
with  a  small  one?  Which  is  most  likely  to 
devote  himself  to  dissipation  —  he  who  has 
the  means  for  it,  or  he  who  has  none?  which 
to  lay  in  the  greatest  stock  of  merit — he  who 
sees  nothing  but  merit  that  can  give  him  con- 
sideration, or  he  who  has  already  in  hand 
that  of  which  merit  could  give  him  but  a 
chance? 

Fancy  not  all  this  while  that  you  are  to 
endow  offices,  onljr  that  they  may  lie  open 
to  poor  men :  for  it  is  but  a  bad  method  of 
serving  the  poor  to  tax  the  multitude  of  them 
only  to  make  a  purse  for  one.  But  when 
offices  are  to  be  endowed  at  any  rate,  and  a 
given  sum  is  allotted  for  the  purpose,  what 
you  are  fully  warranted  in  doing  is,  to  avoid 
giving  the  preference  to  that  mode  of  dis- 
jposing  of  it  that  would  exclude  the  poorer 
man  fitmi  coming  in  for  his  share.  An  office 
like  this  would  not  leave  sudi  a  man  as  it 
found  him:  it  would  leave  him  beset  by  ex- 


traordinary wants,  while  unprovided  with  so 
much  as  ordinary  means. 

The  obviating  of  all  this  inconvenience  is 
one  of  the  uses  of  ^e  permanence  of  the  sa- 
lary, notwithstanding  amotion,  whereof  more 
a  htUe  further  on. 

6.  It  endangert  the  peace  of  the  country, 
bv  keeping  up  the  ferment  of  a  perpetual 
election,  by  inviting  change,  and  producing 
party  divisions  among  the  people. 

7.  It  endangers  morals^  hy  the  incitement 
it  ajffbrds  to  cabmny.  The  falsehood  is  de- 
tected— but  it  has  done  its  office;  the  up- 
right judge  has  been  thrown  out,  and  the 
cfdumniator  seated  in  his  place.  There  rests 
he  very  quiet,  enjoying  the  fruits  of  his  wic- 
kedness till  the  next  election,  ^ough  it  be 
seven  years  to  come.  But  long  before  that 
time  the  lie  is  forgotten ;  and  now,  if  opposed, 
his  sole  concern  is  how  to  invent  more.  This 
is  one  of  the  most  copious  sources  of  that  tide 
of  profligacy  which  elections  upon  the  Eng- 
lish plan  bring  in  their  train.  Substitute  or 
add  ^e  power  of  amotion,  you  crush  the  in- 
centive in  its  birth.  Calumny  has  displaced 
a  man ;  returning  truth  will  reinstate  him  t 
infiuny  often,  disappointment  at  any  rate,  will 
be  the  author's  ultimate  reward. 

I  am  aware  here  of  fiilse  geography.  I  am 
not  so  hi  misled  by  names  as  to  transplant 
English  mischieft  upon  French  ground.  I  am 
sensible  how  wide  the  difference  between  a 
French  election  and  an  English  one,  and  how 
slight  the  inconveniences  of  the  hitter  to  those 
of  the  former.  Bribery,  drunkenness,  and  the 
insolent  meanness  of  personal  solicitation,  are 
here  certainly  out  of  the  case.  Secresy  of 
suffiage  kills  corruption  in  all  its  shapes,  by 
disarming  it  of  its  hold.  I  am  no  less  aware 
of  the  difference  between  an  election  by  the 
body  of  the  people,  and  an  election  by  the 
elect.  But  lying  on  the  behalf  of  the  candi- 
date, and  party  dissensions  among  the  people, 
are  evils,  to  the  latter  of  which  the  virtues 
of  the  French  discipline  afford  but  an  imper- 
fect remedy,  and  to  the  former  none  at  aU. 
This  probity,  of  which  it  is  so  effectual  a  pre- 
servative on  the  part  of  the  electors,  by  leav- 
ing no  resource  but  imposition  to  improbity 
on  the  part  of  the  candidates,  'will  afford  to 
fraud  and  calumny  an  incentive  but  so  much 
the  more  powerful.  Calumny  on  the  part  of 
the  candidate  is  a  tribute  of  acknowledgment 
paid  to  the  virtue  of  the  elector :  «*  It  is  be- 
cause you  mean  to  give  your  vote  to  the  most 
deserving,  that  I  take  isi  this  pains  to  make 
you  believe  my  antagonist  is  not  he."  The 
man  who  canvasses  with  a  bribe  in  his  hand 
or  upon  his  table,  may  save  his  indolence  from 
a  dead  of  trouble,  and  his  candour  and  vera* 
dty  from  a  deal  of  danger:  the  strength  of 
his  cause  lies  not  in  the  plausibility  of  his 
pretensions,  but  in  the  goodness  of  his  liquor, 
or  in  the  heaviness  of  his  purse. 
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The  elections  which  mj  system  admits  of^ 
threaten  no  such  mischiefl  They  come  on  at 
rare  and  miexpected  intervals :  they  present 
a  prise  to  gain,  not  a  livelihood  to  lose :  the 
-competition  they  give  hirth  to,  is  a  contest 
for  distinction,  not  a  struggle  for  existence. 

These  inconveniences,  and  greater,  would 
be  of  slight  account  in  comparison  of  the  evil 
of  a  despotic  judge :  but  when  that  is  so  efp 
fectually  got  clear  of  by  the  simple  power  of 
amotion,  frequent  election  is  perfectly  unne- 
cessary, and  the  evils  of  it  stand  uncompen- 
sated. 

Give  the  power  of  amotion,  forced  inter- 
vals of  exclusion  are  useless  and  unnecessary : 
withhold  it,  they  are  inconsistent  and  absurd. 
Tou  won't  let  your  judge  be  turned  out  when 
there  is  reason  for  it,  and  you  turn  him  out 
without  mercy  when  there  is  none. 

The  use  of  periodical  exclusion,  if  it  has 
my,  is  confined  to  administration.  It  may 
serve  to  break  confederacies  among  bodies  of 
trustees,  and  render  it  more  difficult  for  them 
to  keep  up  plans  of  conspiracy  against  the 
interests  of  theii;  principals.  It  may  serve  as 
an  antidote  to  that  sort  of  mismanagement 
whidi  is  the  fruit  of  indolence,  by  transfu- 
sing young  blood  into  the  old  body.  It  may 
loosen,  in  some  de^ee,  the  shackles  of  that 
corruption  which  is  the  effect  and  the  ob- 
ject of  arbitrary  patronage.  It  may  serve  as 
an  help,  or  as  an  imperfect  succedaneum,  to 
publicity,  seconded  by  the  power  of  amotion : 
it  may  serve  as  a  spur  to  the  habitual  le- 
thargy, as  well  as  a  check  to  the  occasional 
violence,  of  dark  despotism.  It  may  serve  as 
a  palliative  to  the  abominations  of  an  EbsU 
India- House:  but  what  has  it  to  do  wiUi 
•ingle  judges  administering  open  justice  ? 

Next  to  the  having  no  periodical  elections, 
is  the  having  them  as  frequent  as  possible. 
Why?  Because  the  oilener  they  come  round, 
the  less  the  danger  is  of  a  change.  As  the 
mischiefs  of  changing  so  often  as  you  might 
change  are  so  palpable,  and  as  you  see  no 
more  reason  for  changing  one  time  than  an- 
other, you  e'en  take  things  as  they  are,  and 
enter  into  a  sort  of  implicit  engagement  with 
yourself  not  to  change  at  all. 

This  Ib  no  speculative  conjecture:  it  is 
but  a  key  to  fiicts  offered  by  experience.  In 
England,  wherever  regular  succession  is  not 
the  object,*  annual  elections  prove  in  effect 
appointments  for  life,  subject  only  to  a  pe- 
riodica] power  of  amotion,  which  is  rarely 
exercised  :t  while  longer  terms  produce  fre- 
quent changes,  and  still  more  frequent  strug- 
gtes4 

*  Examples:  Lord  Mayor  of  London:  Sheriffs 
of  London. 

f  Examples :  Chamberlain  of  London :  Chair- 
man of  the  justices  of  the  peace  for  Middlesfi : 
President  of  the  Royal  Society. 

The  chairmanship  of  the  justices  of  the  peace 
for  Middlesex  affords  an  insUace  which  has  its 


Alternate  subjection  in  this  way  has  beea 
represented  by  some  as  a  pledge  oif  virtae  ia 
a  ;udge :  periodical  exdnsioot  therefore,  as 
a  necessary  condition  fo  audi  reciprocity  of 
subjection.  Return  your  judge  frim  time  f 
time  into  the  mas$  of  the  people,  that  he  wmg 
see  before  km  the  time  when  he  will  be  tmbnet 
to  othere,  as  now  others  are  subject  to  him. 
Tlius  vnll  you  have  him  equitable,  ndulgemt, 
drcumspeet :  he  wiU  fear  to  tyrammize,  lest 
tyranny  should  expose  him  to  retaliation. 

This  is  plausible,  because  it  is  obecore: 
dispel  the  obscurity,  the  plausibility  goes 
along  with  it.  Why  plausible  ?  BeoMse  it 
conveys  implicitly  the  idea  of  dependence  oa 
the  body  of  the  people ;  and  so  for  it  is  just : 
does  it  mean  anything  else  ?  so  sure  is  it  de- 
lusive. 

A  thing  it  seems  to  take  for  granted  ia,  that 
a  judge,  if  not  judgeable  by  those  whom  hs 
hsA  been  judging;  is  not  to  be  judgeable  by 
anybody.  Why  suppose  so  ?  It  need  not  be 
so  upon  any  plan :  it  certainly  is  not  so  itpoa 
mine.  Being  judgeable  at  any  rate,  the  tree 
question  is,  whether  there  is  any  advantife 
in  his  being  hereafter  to  be  subject  in  tjSs 
way  to  those  who  are  at  present  subject  to 
him — in  his  being  subject  to  them  rather 
than  to  anybody  dse.  I  answer  —  in  do  ok 
any  advantage :  in  a  case  which  is  not  im- 
probable, much  inconvenience.  Either  he 
can  foresee  the  particular  individual  to  whom 
he  may  hereafter  be  subject,  or  he  caimoC. 
It*  he  cannot,  the  reciprocity,  as  such,  has  no 
effect :  the  miscellaneous  body  of  the  people 
are  all  he  has  to  look  to,  and  the  reciprocity 
amounts  to  nothing  more  than  simple  de- 
pendence on  the  body  of  the  people.  If  he 
can  foresee  his  successors,  it  renders  him  de- 
pendent on  those  indiWduals  for  the  future, 
as  they  for  the  present  are  on  him.  What  fbl- 


value,  both  as  an  example  of  a  sort  of  popokr 
election  with  regard  to  a  judicial  office,  and  ss 
having  afforded  experimentid^proof  of  tiM  utiDty 


i  chair  is  i 


m  every 


of  the  power  of  amotion, 
filled  by  a  similar  mode  of  i 
county:  but  the  quantity  and  importance  of  the 
busineas  in  a  county  which  endrdes  the  caoital, 
distinguishes  this  diair  from  the  rest,  and  as- 
similates it  in  some  sort  to  the  higher  seati  in 
judicature.  The  dectors  are  indeM  aU  named, 
and  displaceable  by  the  crown :  but  as  it  has  aot 
been  customary  to  remove  a  magistrate  but  for 
known  and  avowable  causes,  the  situation  is  net 
in  practice  very  wide  of  independence.  The  Istt 
chaimum  (since  deceased,)  after  having  been  sa- 
nually  re-elected  fior  a  long  course  of  years,  wai 
at  last  dropped,  not  without  good  cause.  In  no* 
bity  as  well  as  ability  he  stood  nnimpeached: 
expulsion  in  the  way  of  punishment  could  never 
have  found  ^^round  to  fix  upon:  butbeingsons- 
times  capricious,  and  always  morose  mm  onu 
bearing,  his  amotion  in  fovour  of  the  gendemsa 
who  now  fills  the  office  was  fdt  as  a  public  b^ 
nefit 

t  Examples:  Member  of  PkdbmeDt:  BhI> 
India  Director. 
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lo'ws?  Mutual  fear,  mutual  &your,  mutual 
corruption.  Judge  not,  that  ye  be  not  judged: 
their  union  will  be  a  comment  on  that  text. 
£ach  is  to  the  other  what  the  Lord's  debtors 
were  to  the  unjust  steward:  each  pays  his 
court  indeed  to  the  other,  but  it  is  at  the  ex- 
pense of  their  common  lord,  the  people. 

This  principle  of  reciprocity  of  subjection 
as  betMreen  public  men  is  but  a  particular  mo- 
drfication  of  the  old  principle  of  the  division 
of  power :  and  like  that,  a  distant  approxi- 
mation, a  bad  succedaneum,  to  the  regular 
supremacy  of  the  people.  Reciprocity  of  sub- 
jection is  a  particular  mode  of  mutual  de- 
pendence.    Single  dependence  on  any  body 
but  the  people  is  a  bad  thing:  mutual  de- 
pendence is  the  same  bad  thing  doubled.    If 
they  are  all  dependent  on  the  people,  what 
xnore  would  you  have  ?  and  what  do  you  get 
by  making  them  dependent  upon  one  an- 
other?    If  they  are  not  dependent  on  ^e 
people,  what  do  you  get  in  that  case?    Two 
or  three  despots  instead  of  one:  a  warring 
tyranny  instead  of  a  quiet  one :  or  a  quiet 
one  bought  at  the  end  of  a  warring  one  with 
the  blood  or  treasure  of  the  people.   Look  at 
old  Rome :  see  there  the  fhut  of  mutual  de- 
pendence :  —  it  unites  Crassuses,  Ossars,  and 
Pompeys:  it  unites  Octaviuses,  Lepiduses, 
•nd  Anthonys.    Look  at  Bengal:  it  unites 
Hastingses  with  Impeys. 

Dependence  on  the  people,  or  on  indivi- 
duals ;  on  the  whole,  or  on  a  part :  there 
is  but  that  alternative.  Dependence  on  in- 
dividuals known,  is  the  very  mischief  to  be 
avoided :  dependence  on  individuals  unknown, 
is  but  another  word  for  dependence  on  the 
people. 

If  reciprocity  of  subjection,  as  coAtradis- 
ttnct  to  simple  dependence  on  the  people, 
were  of  use  anywhere,  it  should  be  in  legis- 
lation :  but  it  has  nothing  in  it  even  there. 
In  legislation  (I  always  mean  under  a  popular 
constitution,)  it  is  not  liable  indeed  to  pro- 
dace  such  mischief  as  in  judicature.  Why? 
Because  in  the  former  case  it  is  not  liable  to 
produce  connivances  and  confederacies  as  in 
the  latter.  A  man  may  or  may  not  be  able 
to  see  over  his  own  canton,  so  as  to  give  a 
gaets  who  will  succeed  to  him  as  j  udge.  What 
is  certainis,  that  he  cannot  see  all  over  France, 
lo  as  to  name  to  himself  the  majority  of  a 
fiiture  legislature.  He  could  not,  even  in 
Great  Britain,  as  to  more  than  one  of  the 
two  branches  of  the  legislature:  even  in 
Great  Britain,  where  public  trust  is  private 
property,  and  where  the  people,  like  other 
catUe,  are  passed  from  hand  to  hand  by  suc- 
eesdon  or  by  sale.  He  cannot,  therefore,  see 
whom  to  court,  nor  whom  to  confederate 
with.  But,  even  in  legislation  what  does  this 
reciprocity  of  subjection  amount  to?  It  is 
itill  but  popular  supremacy  viewed  through 
a  confused  medium.   ItisusefuL  Why?  No 


otherwise  than  in  virtue  of  the  necessary  con- 
nexion it  has  with  the  precariousness  of  a  seat 
in  the  legislature,  and  with  that  species  and 
degree  of  dependence  on  the  people  which  is 
the  consequence.  Irremovable,  a  man  might 
make  his  own  division  of  the  fruits  of  law: 
to  himself  and  colleagues,  the  choicest  of  the 
rights;  to  the  people,  every  thing  that  sa- 
voured of  obligation:  removable,  you  may  be 
pretty  sure  of  his  not  forming  any  such  plan, 
nor  so  much  as  pursuing  it  but  very  slowly: 
for,  unless  it  be  very  dowly  indeed,  where 
is  the  people,  even  in  Britain,  that  would 
suffer  him  to  go  on  with  it? 

Suppose,  instead  of  a  House  of  Peers  and 
a  House  of  Commons,  two  houses  of  peers, 
governing  in  tie,  as  Castor  and  Pollux  lived? 
What  would  the  people  be  the  better  for  it? 
Great  civility,  or  else  open  war  between  the 
future  and  the  reigning  sovereign :  amity  or 
enmity,  the  costs  would  still  Ml  upon  the 
people :  great  admiration  of  the  excellence 
of  the  constitution,  and  of  the  wisdom  of  its 
inventors.  But  what  would  the  people  be 
the  better  for  this  civility  and  these  fine  sen- 
timents ?  Peace  or  war,  their  shoulders  would 
bear  all  the  burden. 

§  3.  Perwumence  of  Salary,  notwithstanding 
Amotion, 

The  permanence  of  the  salary,  notwith- 
standing the  power  of  amotion,  is  a  help  to 
the  constitution  in  a  variety  of  shapes :  — 

1.  ^s  on  aid  to  the  power  of  amotion.  By 
softening  the  harshness  of  that  power,  you 
increase  its  efficacy.  Who  could  find  in  his 
heart  to  strip  an  old  man  naked,  after  a  youth 
of  blameless  or  meritorious  service?  The 
more  essential  interest  of  the  community 
would  thus  be  sacrificed  to  compassion  for 
the  individual.  Even  incapjadty  and  ill- 
temper,  if  unstained  by  improbity,  would  find 
in  compassion  very  powerful  antagonists  to 
justice. 

2.  As  a  support  to  independence :  meaning 
always  that  species  and  degree  of  it  whi(£ 
we  have  seen  to  be  of  use  to  probity.  On 
such  terms,  and  hardly  otherwise,  a  man 
may  be  expected  to  bear  up  against  what  he 
looks  upon  as  the  ill-informed,  ike  momentary 
and  partial  opinion  of  the  people,  in  expecta- 
tion of  a  different  dedsion  from  their  well- 
informed,  permanent,  and  general  opinion. 
Mere  disgrace  can  seldom  be  oppressive,  when 
conscience  certifies  it  to  be  unmerited.  When 
fiu:ts  are  out  of  dispute,  a  sense  of  innocence, 
and  a  proportionable  persuasion  of  seeing  it 
one  day  recognised,  are  sentiments  scarce  dis- 
tinguishable. But  in  the  meantime  a  man 
must  live. 

The  same  expedient  contributes  to  the  same 
effect  in  a  more  indirect  way,  by  its  influence 
on  the  people.  In  public  as  well  as  private, 
the  honesty  of  the  servant  depends  in  no 
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sniaU  degree  on  the  wisdom  of  the  master. 
Servility,  duplicity,  craftiness,  and  inward 
contempt,  on  the  one  part,  are  natural  conse- 
quences of  caprice  and  tjrranny  on  the  other. 
There  have  heen  no  greater  contemners  nor 
deceivers  of  the  people  than  leaders  of  fiic- 
tions  in  unenlightened  and  unquiet  times. 

How  then  does  it  assist  the  wisdom  of  the 
people  ?  By  keeping  them  from  edged  tools. 
In  ihe  power  thus  modified,  they  possess  an 
instrument  which  answers  every  purpose  of 
self-defence,  but  has  been  spoilt  for  liiem  as 
an  instrument  of  vengeance.  They  will  not 
be  rendered  the  less  cautious  how  they  use  it 
wantonly,  by  the  consideration  of  what  they 
will  have  to  pay  for  using  it.  Compassion  is 
never  so  well  heard,  as  when  she  has  prudence 
on  her  side. 

3.  As  a  help  to  the  patriotic  auction.  Much 
could  not  be  expected  for  an  income  of  which 
no  man  could  promise  a  day's  continuance : 
and  a  source  of  economy,  otherwise  so  pro- 
mising, would  in  that  case  be  dried  up.  This 
is  not  a  consideration  to  be  placed  in  frtmt  of 
the  inducements :  but  it  is  a  full  answer  to 
all  objections  on  the  score  of  expense.  The 
expense  may  perhaps  never  be  incurred :  it 
never  can  be,  where  the  people  who  are  to 
judge  are  not  satisfied  of  their  gaining  more 
than  they  lose  by  it :  while  the  value  of  the 
place,  considered  as  an  object  of  sale,  is  raised 
fi'om  that  of  a  tenure  at  will,  to  that  of  an 
estate  for  life.  Individuals  cannot  give  so 
much  to  hazard  as  may  be  given  by  an  esta- 
blishment. 

4.  As  an  inducement  to  venture  the  labour 
and  expense  of  a  professional  education.  Con- 
ceive the  station  flltogether  precarious,  and 
the  salary  as  precarious  as  the  station,  how 
few  are  there  who  would  take  any  trouble  to 
qualify  ^emselves  for  the  duties  of  it  ?  Who 
in  England,  or  anywhere  else,  makes  a  se- 
rious study  of  the  law,  ^at  does  not  expect 
to  get  by  it  ?  Hence  the  ignorance  so  univer- 
sal among  English  legislators,  and  the  thral- 
dom in  which  they  are  held  by  mercenary 
lawyers.  In  France,  judidal  offices  having 
been  saleable,  and  of  course  for  life,  the 
emoluments  offered  a  secure  pennyworth  for 
everybody's  penny.  In  England,  the  bar  being 
a  necessary  step  to  the  bench,  the  more  im- 
mediate profits  of  the  former  station  have 
presented  a  fund  of  inducement,  independent 
of  the  hope  of  rising  to  one  of  the  few  seats 
in  judicature.  Upon  my  plan,  which  regards 
the  professions  as  not  only  distinct  but  oppo- 
site, and  practice  in  the  one  as  not  only  not 
the  best,  but  in  many  respects  the  worst  pre- 
parative for  a  station  in  the  other,  a  separate 
inducement  applicable  to  the  latter  is  the 
more  necessary.* 


*  Considering  how  easy  we  have  seen  it  to  be, 
Ibr  a  judge  who  wants  the  sense  of  shame,  to 
imisbdiaTe  in  a  very  gross  degree,  and  that  even 


5.  As  an  antidote  to  aristoeratieal  wowops^f. 
In  the  preceding  section,  we  saw  the  moon- 
venienoe,  and  the  necessity  of  this  remedy. 

§  4.  Power  of  Deputation, 

The  power  of  deputation  is  an  esseitid 
article  in  the  plan  on  several  accounu;  1. 
As  an  aid  to  the  people's  right  of  electioB, 
preserving  them  from  the  danger  of  id  in- 
proper  choice:  2.  As  an  instrument  of  pronp- 
titude  in  the  hands  of  justice :  3.  As  a  mes- 
sure  of  economy. 

I.  As  an  aid  to  the  people  in  ihe  exerdse 
of  their  right  of  election.  In  this  capacity,  H 
requires  itself  the  assistance  of  the  prxndpb 
of  gradual  promotion.  It  is  not  sufficient  tbai 
the  people  have  the  fiiculty  of  dioosing  their 
judges  out  of  men  who  have  serred  in  the 
capacity  of  judge-depute :  they  must  be  piv- 
duded  from  choosing  them  elsewhere.  It » 
without  much  compunction  that  I  rob  tiiem 
thus  far  of  their  choice.  It  is  the  very  eiee, 
and  that  the  only  one,  where  they  could  hsTe 
no  grounds  for  choosing.  Public  &me  will 
tell  them  who  has  proved  the  best  judge,  after 
trial :  private  acquaintance  only  can  say,  be- 
fore trial,  who,  among  young  and  untried  bdcs, 
is  Uhefy  to  prove  a  g^Dod  one.  The  circle  tbtt 
bounds  their  choice  will  hardly  be  compUned 
of  as  a  narrow  one.  A  judge  to  every  csatoa 
gives  above  four  thousand  judges  of  the  knr- 
est  rank :  a  deputy  to  each  judge  gives  tlie 
people  in  every  election  four  thousand  csodi- 
dates  to  choose  out  of.  And  in  the  ioftanee 
of  judge-deputes,  as  well  as  of  principal  jodgtt, 
I  secure  to  them  the  power  of  amotioa ;  m 
comparison  of  which,  the  right  of  election,  s» 
hath  been  already  shown,  is  an  object  of  ia- 
significance. 

In  return  for  so  slight  a  sacrifice  of  arU- 
trary  power,  they  gain  a  security  not  sttaia- 
able  by  any  other  means,  for  inteUigeoce, 
probity,  and  every  other  ingredient  of  fitnev 
in  a  candidate. 

On  what  other  plan  can  the  patron  be  nsde 
responsible  for  ^e  goodness  of  bis  choice? 
What  other  plan  gives  the  benefits  of  appren- 
ticeship to  judicature,  and  affords  room  for 
fitting  the  task  in  every  individual  ittstaoce 
to  the  powers  of  the  workman  ?  Choose  him 

through  corrupt  motives,  without  exposing  him- 
self to  judicial  censure,  it  might  pertiapsoeiMK 
amiss  to  empower  the  people  to  tollow  up  thdr 
amotion  by  subtraction  of  the  salary,  so  it  be 
after  such  an  interval  as  should  out-rescfa  the 
utmost  duration  of  sudden  and  undesAnrcd  m- 
popularity:  for  example,  five  years.  It  might 
otherwise  be  possible  for  a  judge  who  wat  at 
once  indolent  and  shameless,  and  who  bad  n» 
pretence  for  resignation,  to  provoke  amotion,  hi 
order  to  retain  the  pay  after  ridding  himaelf  of 
the  trouble.  A  deprivation  so  very  unlikely  m 
happen,  without  the  wilful  defitult  of  the  penn 
deprived,  could  hardly  operate  any  sensible  di- 
minution in  the  value  of  the  office  in  aoj  pohit 
of  view. 
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tm  you  will,  your  judge,  like  everybody  ebe, 
mnBt  b^in  somewhere.  Upon  the  ordinary 
plans,  he  begins  in  the  mid^e :  important  or 
trifling  causes,  difficult  or  easy,  he  must  take 
them  as  they  come.  Upon  this  plan,  the  de- 
imtT,  receiving  his  causes  from  tJie  discretion 
of  his  principal,  will  of  course  see  his  task 
suited  to  his  Acuities :  the  least  important 
•nd  the  least  dUBcult,  one  may  be  well  as- 
sured, are  those  with  which  ^e  veteran  will 
entrust  a  pupil,  for  whose  misconduct  he 
stands  responsible.  Accident  may  bring  a 
cause  of  difficulty  as  well  as  importance  upon 
the  deputy  at  the  very  commencement  of  his 
career :  true ;  but  Telemachus  will  never  be 
without  Mentor  at  his  elbow:  so  that  the 
worst  that  can  happen  is  a  measure  of  delay 
■UM^  too  small  to  have  ever  hitherto  been 
deemed  worth  notice. 

S.  PrcmptUude  €fju$tioe  is  a  separate  and 
stOl  more  sianifiBSt  advantage  resulting  from 
this  power :  and  which,  without  some  sudi 
power,  must  necessarily  be  to  a  certain  de- 
gree precarious  under  a  single  judge.  Not 
cnly  illness  might  occasion  a  suspension  of 
lustice  for  an  indefinite  time,  but  the  out-door 
buahiesa  incident  to  the  office  must  occasion 
frequent  vacancies.*  Numerous  bodies  of 
judges,  while  they  guard  against  this  incon- 
▼CTiicuce,  admit  necessarily  a  fluctuation  in 
their  number,  and  thence  a  degree  of  uncer- 
tainty, besides  the  other  inconveniences  that 
we  have  seen  attached  to  multiplicity  in  ju- 
dicature. Doubling  the  number  upon  the 
establishment,  would  double  the  expense: 
though  it  is  not  double  nor  treble  the  num- 
ber, nor,  in  short,  any  definite  number,  that 
eoidd  equally  ensure  the  accomplishment  of 
the  purpose. 

3.  FhtgolUy  is  another  advantage  peculiar 
to  this  mode  oi  supplying  occasional  vacancies 
ia  judicature :  in  this  way,  and  in  this  alone, 
you  may  get  the  services  of  several  judges 
for  the  expense  of  one.  The  grounds  for 
reckoning  upon  this  saving  will  be  stated  pre- 
sently. The  object  is  no  trifling  one,  when 
the  question  is  between  such  numbers  as  four 
thoiiBand,  eight  thousand,  or  twelve. 

Against  unpopularity,  and  every  species  of 
nnfitoess,  the  station  of  the  judge-depute  has 
everjr  preservative  that  applies  to  the  office 
of  his  principal :  publicity,  appeal,  loss  of  pro- 
motion, danger  of  dismission.  It  has  more : 
for  notlung  less  tiian  a  formed  unpopularity 
win  suffice  to  remove  the  principal :  a  com- 
mencing unpopularity  will  be  a  warning  to 
the  principal  to  intimate  to  a  deputy  who  has 
the  misfortune  to  become  the  object  of  it, 
the  expediency  of  resignation.  The  principal, 

*  Such  as  taking  views  of  the  condition  of  im- 
movable objects :  taking  the  examination  of  bed- 
ridden parties  or  witnesses:  settling  disputes  or 
meiiBg  tamnhs  among  bodies  of  people  upon 
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upon  amotion,  preserves  his  salary :  the  de- 
puty, in  case  of  tiie  same  misfortune,  loses 
his  prospect  of  salarr,  as  well  as  of  everything 
else  that  has  been  the  object  of  his  ambition. 
The  power  of  amotion  is,  at  the  same  time, 
liable  to  less  restraint,  as  well  from  prudence 
as  from  compassion,  in  this  instance,  than  in 
the  other.  The  people,  by  exercising  it,  will 
not  subject  themselves  to  the  burden  of  an 
additional  salary :  and  what  they  cannot  fidl 
observing  is,  that  in  the  commencement  of  a 
man's  career,  while  other  roads  remain  open 
to  him,  the  mortification  of  a  repulse,  how  se- 
vere soever  at  first,  will  be  a  less  cruel  shock 
than  expulsion  at  a  more  advanced  stage. 

From  the  connexion,  dose  as  it  is,  impro- 
bity can  derive  no  assistance.  Neither  can 
screen  the  other.  By  confederacy,  danger 
would  be  doubled,  and  fiidlity  in  no  respect 
increased.  The  dependence  of  the  one  is  a 
necessary  consequence  of  the  responsibility 
of  the  other :  and  where  can  be  tiie  danger 
to  the  people  from  a  dependence  between 
two  of  their  servants,  each  alike  dependent 
upon  the  common  master  ? 

Sit  who  will  upon  the  bench,  somebody 
must  have  put  him  there :  and  who  so  weU 
qualified  to  judge  of  fitness  for  an  office,  as 
one  who  has  made  the  duties  of  it  the  busi- 
ness of  hisUfe? 

This  mode  of  appointment,  were  it  even 
divested  of  the  purifying  virtue  of  the  super- 
intendency  of  the  people,  would  still  remain 
superior  to  any  of  the  modes  hitherto  current 
in  France  or  England.  In  France,  judicial 
offices  have  been  venal :  that  is,  the  seller 
and  the  buyer  between  them  have  concurred 
in  nominating  a  successor  to  the  seller :  mo- 
tives on  both  sides  purely  pecuniary :  no  re- 
sponsibility on  the  one  part,  no  opportunity 
of  instruction  on  the  other.  In  England,  the 
chancellor  or  the  minister,  determined  by  the 
need  of  creating  an  adherent  or  the  satisfac- 
tion of  serving  a  friend,  succeed,  according 
to  their  degrees  of  credit,  in  getting  their 
recommendations  accepted  by  the  king:  in 
both  cases  without  the  check  of  any  specific 
responsibility.  Under  such  corrupt  systems, 
has  abuse  been  rare  ?  Much  more  will  it  be 
so  under  a  pure  one. 

For  such  a  station,  want  of  candidates  can 
hardly  be  apprehended.  Of  itself,  it  confers 
great  power  and  dignity :  it  is  a  step  to  greater, 
with  empluments  affording  a  provision  for 
life.  Even  the  dignity,  without  the  emolu- 
ment, would  to  many  eyes  be  a  full  recom- 
pense for  the  trouble.  Under  favour  of  the 
instruction  and  superintendence  of  which  it 
has  the  benefit,  men  may  be  admitted  to  it 
at  an  earlier  age  than  coidd  prudently  be  in- 
trusted with  self-subsisting  judicature.  At 
the  commencement  of  every  career,  service 
is  gladly  exchanged  for  the  opportunity  of 
acquiring,  and  by  degrees  of  displaying,  capa- 
A  a 
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dty  for  employment.  Apprenticefl  are  neyer 
wantiiig  for  the  meanest  trades :  they  wiU 
hardly  be  to  seek  in  the  most  exalted  d  pro- 
fessions. 

What  is  worth  accepting  is  always  found 
worth  giving.  The  burden  of  responsibility 
win  hardly  be  thought  to  destroy  the  value 
of  the  patronage.  In  what  trade  is  not  the 
master  responsible  for  the  apprentice  ?  The 
faculty  of  suiting  the  task  to  the  ability  of 
the  workman,  is  a  security  alike  valuable  to 
both. 

The  power  of  appointing  a  constant  deputy 
would  still  be  inadequate  to  its  end,  without 
the  power  of  calling  in  occasional  assistance. 
The  permanent  deputy  is  absent  from  the 
judgment-seat  upon  out-door  business :  the 
judge-principal  is  too  ill  to  attend  to  busi' 
ness :  why  should  ^e  judgment-seat  remain 
empty,  if  a  person  not  incompetent  can  be 
found  to  fill  it  ?  Both  judges  are  sitting : 
but  one  of  them  has  got  a  petty  assault  or 
two  to  hear ;  the  other,  half  a  dozen  debts 
to  decree  payment  for,  which  are  undisputed 
and  undisputable.  A  case  of  difficulty  and 
importance  presents  itself  on  a  sudden,  re- 
quiring some  order  to  be  taken  in  it  without 
delay.  Why  keep  half  a  dozen  different 
groups  of  suitors  waiting  for  a  sort  of  justice 
whidi  ^ey  might  have  from  anybody  ?  For, 
let  it  never  be  out  of  mind,  that  the  bulk  oiP 
cases  that  call  for  justice  are  those  in  which 
the  demand  for  power  is  much  greater  than 
for  wisdom.  All  the  checks  and  securities 
which  apply  in  the  one  instance,  apply  equally 
in  the  other :  so  do  the  inducements  to  ac- 
ceptance, though  with  a  force  diminished  in 
proportion  to  the  lightness  of  the  burden. 

The  flexibility  thus  given  to  the  establish- 
ment must  be  particularly  useful  to  it  in  its 
infiwcy.  Elxperiments  of  the  number  of 
tribunab  necessary,  may  be  tried  anywhere 
without  hazard  or  expense.  Take  ^e  com- 
mittee's cantons,  containing  a  space  of  about 
thirty  square  miles.  If  one  tribunal  to  a  can- 
ton is  no  more  than  suffident  where  it  con- 
tains but  one  town,  and  that  not  a  very 
considerable  one,  several  must  be  necessary 
where  it  contains  several  towns,  or  a  town 
like  Lyons,  Rouen,  Bourdeaux,  or  Marsdlles. 
Allow  of  deputations,  the  establishment  may 
be  understocked  at  first  without  inconveni- 
ence :  disallow  them,  waste  of  public  money 
is  the  consequence,  if  the  tribunals  are  too 
many ;  failure  of  justice,  if  too  few. 

Not  that  an  advantage  like  this  can  be  ever 
out  of  date.  The  quantity  of  judicial  busi- 
ness that  may  occur  within  a  given  period 
can  never  be  subjected  to  measure,  scarcely 
to  calculation.  One  year  may  be  twice  as 
productive  as  another.  Shall  the  same  num- 
ber of  tribunals  be  inexorably  fixed  for  both? 
If  so,  either  in  the  one  year  they  must  be  re- 
dundant by  half  the  number,  or  in  the  other. 


deficient  by  the  whole.  In  the  one  cMe  yon 
have  doubk  delay ;  cm-  in  the  other,  dooUe 
expense.  Such  is  ^  only  altemativji :  soA 
the  inevitable  conseqaence  of  an  nnheading 
proviMOD  for  ever-flactuating  wants.* 

§  5.  Gradual  I^amotioM. 

The  prindple  c£  ^adual  promotion,  or,  as 
it  has  been  more  shortly  styled  in  French,  the 
gradual  s^ttem,  is  of  use  in  several  capacities: 

1.  Aa  an  aid  to  the  prmdple  of  popmUr 
election :  by  confining  the  choice  of  the  peo- 
ple, with  regard  to  every  rank  in  judkatore 
but  the  lowest,  to  persons  who  have  had  an 
opportunity  of  showing  whether  they  are  fit 
for  it  or  no.  In  this  character  it  oo-operaies, 
as  we  have  seen,  with  the  power  of  deputa- 
tion, taking  up  the  object  where  the  e&eto 
of  that  power  end.     See  above,  §  4. 

2.  As  a  support  m  the  pubtie  opiniom  to  tke 
authorittf  of  courts  of  appeal  In  this  cha- 
racter it  co-operates  with  the  principle  ef 
permanence  ofsituatum^  as  ooBtradistuiot  to 
that  of  periodical  election.  See  above.  Chap. 
IV.  §  7. 

3.  As  an  inducement  to  a  wum  to  take  upon 
him  the  burden  of  a  prqfeseion&l  educmtion. 
In  this  diaracter  it  co-operates  agam  with 
ihe  pnndple  ci  permanence  of  situation,  TIk 
essential  use  of  it  in  this  character  is,  bov- 
ever,  confined  to  the  first  stage :  the  great 
object  is,  that  the  people  should  not  hkre  it 
in  their  power  to  choose  any  man  for  a  jadge- 
prindpid,  who  had  not  afibrded  them  a  tnal 
of  his  fitness  in  the  probationary  station  d 
judge-depute.  As  to  higher  ranks,  the  gradual 
system  diminishes  a  man's  hopes  of  speedy 
devation,  as  much  as  it  dimtmshes  his  foan 
of  remaining  unpromoted  in  the  lowest  Bat 
the  most  mortifying  circumstance  would  be 
for  a  superior  to  see  an  inferior,  withoat  any 
interval  of  equality,  put  immedbtdy  over  hs 
head :  against  this  mortification  the  priaci{ile 
of  gradual  promotion  affords  a  pretty  effiBCtaal 
preservative. 

Applied  to  the  hierarchies  of  administra- 
tion and  legislation,  ihe  gradual  syateai  has 


*  Under  the  EngUsh  judicature,  the  judges 
of  the  highest  order,  though  diey  can  depote 
nobody  els^  may,  under  certain  restrictions,  and 
frequently  ao,  depute  one  another:  which  makes 
one  of  die  thousand  departures  fhioi  the  Latin 
rule  that  Mahometan  Judges  in  Bei^ial  wend** 
stroyed  for  departing  nom,  by  lawyers  sentfhim 
Engknd  to  teach  them  justice. 

When  it  happens  not  to  suit  the  politics  at 
the  minister  to  nave  a  chancellor,  the  seals  ait 
put  into  commission :  and  the  judges  are  diafked 
into  this  court  of  eouity  firom  the  coaits  sf 
common  law,  each  of  the  three  great  cQorts  conn 
monly  supplying  one:  and  in  this  way  tbelnai- 
ness  will  go  on  quietly  for  nKmths  or  years.  If 
the  common-law  court  cannot  do  so  wdl  withoat 
the  judge  thus  taken  from  it,  he  ought  not  to  be 
taken  fVom  it:  if  it  can.  the  public  ooght  not  is 
be  burdened  with  his  salary. 
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been  proposed  to  the  Natioml  Aseembly,  and 
rejected.  With  what  reaiOD,  it  is  not  worth 
iMrhile  on  this  occasion  to  inquire.  The  cases 
diflSer  in  several  points: — 

1.  For  the  business  of  that  sort  of  load 
administration  which  is  committed  to  the  sub- 
ordinate representatiye  assemblies,  no  higUy- 
cultivated  talent,  no  very  long  experience,  no 
professional  education,  is  necessary.  All  that 
is  wanted  is  good  fimoily  management  upon 
m  more  extensive  scale.  A  man  possessed 
<»f  that  ordinary  talent  will  find  himself  fit 
enmigfa  for  the  office  at  his  first  entrance, 
and  without  any  course  of  preparatory  dis- 
cipline ;  especially  as  the  number  of  members 
in  these  bodies  is  considerable,  and,  according 
to  the  plan  already  established,  every  man  at 
hia  entrance  will  find  colleagues  already  in- 
structed by  experience.  The  duties  oi  the 
jndicdal  office  demand,  upon  my  plan,  the 
whole,  and  upon  evefy  plsn  the  greatest  part 
ci  a  man*8  time :  a  small  part  of  that  time  is 
as  OMidi  as  is  expected,  or  even  allowed,  to 
be  employed  in  tiie  local  administrations.  In 
the  latter  case,  the  reward  of  the  day  may 
saAoe  for  the  labour  of  the  day:  in  the  other 
case,  the  long  course  of  preparatory  labour 
nay  require  a  chain  of  rewards  in  prospect, 
to  enable  a  man  to  support  it. 

2.  In  ibe  sovereign  legislative  assembly, 
OB  the  other  hand,  genius  and  the  talent  of 
persoasioD,  endowments  of  the  highest  dass 
and  the  rarest  kind,  are  requisite ;  and  you 
mar  be  glad  to  get  them  wherever  yon  can 
find  them,  without  waiting  fbr  them  six  or 
eight  years,  and  leaving  it  in  the  power  of 
diirerent  sets  of  people  to  preclude  you  from 
ewer  getting  them  at  alL  Neither  of  these 
eminent  qualifications  are  necessary  in  judi- 
csture.  Discernment,  sagacity,  the  fiiculty 
of  comprehending,  retaining,  comparing,  and 
^stinguishiag  the  several  scenes  in  a  long 
diwaa,  are  qualities  essential  to  a  judge: 
genius  he  wants  not,  for  he  has  nothing  to 
invent ;  talent  of  persuasion  he  wants  not, 
fiDT  he  has  nobody  to  work  upon :  his  duty  is 
done  when  he  has  given  a  swiple  statement 
of  the  ease  before  mm,  with  the  reasons  that 
have  governed  his  decision ;  and  that,  too, 
he  may  take  his  own  time  f6r. 

Transcendent  genius,  it  has  been  said  by 
the  partisans  of  the  gradual  system,  is  not 
wanted  in  legislature:  it  certainly  is  not 
wanted  in  every  one  of  several  hundred  mem- 
bers of  that  body :  but  it  is  wanted  in  some; 
and  so  wide  as  the  field  of  legislation  ii,  and 
so  numerous  as  its  divisions  are,  one  may 
venture  to  say,  in  many.  At  any  rate,  there 
can  be  no  complaint  of  a  redundance  of  ta- 
lents for  legislation,  where  the  same  persons 
are  put  into  difierent  committees,  and  the 
whole  bwdness  is  made  to  go  on  so  much  the 
slower,  lert  this  or  that  part  should  not  go 
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8.  In  regard  to  the  bodies  above  mentioned, 
the  persons  on  whom  it  is  ^e  design  of  the 
gradual  system  to  fix  the  electors'  (£oice,  are 
those  who  are  most  likely  to  be  fixed  upon 
without  any  such  regulation :  for  who  so  likely 
to  be  returned  member  of  the  legislature  by 
his  district,  as  a  man  who  has  dutinguisLed 
himself  as  a  member  of  the  administrative 
body  of  the  same  district;  especiidly  when 
they  who  choose  the  one  are  the  very  per- 
sons who  choose  the  other  ?  What  should 
be  their  inducement  to  prefer  an  untried  man, 
to  the  man  they  like  best  out  of  so  many 
whom  they  have  tried?  The  less  danger  there 
is  that  their  choice  should  fiul  of  taking  so 
natural  a  direction,  if  left  free,  the  less  need 
therefore  there  is  of  forcing  it.  In  regard  to 
the  judicial  office,  the  case  is  altogether  dif- 
ferent The  spurious  progeny  of  justice,  if 
admitted  into  the  competition,  would  have  a 
thousand  facilities  for  intruding  themselves 
into  the  inheritance  of  the  legitimate.  (See 
the  chapter  on  Advocates,  Ice}  Admit  an 
advocate  to  put  up  against  a  judge,  he  will 
walk  over  the  course,  because  he  starts  alone : 
the  judge  will  lose  his  cause,  for  want  of 
being  able  to  get  a  hearing. 

Where  apprenticeships  are  of  no  use,  ap- 
prenticeships have  been  mstituted :  where  ap- 
prenticeships ought  to  have  been  looked  upon 
as  necessary,  there  have  been  none,  or  worse 
than  none.  Apprenticeships,  as  a  necessary 
qualification  for  the  right  of  practising,  are  of 
no  use  among  any  dass  of  mercenary  lawyers : 
the  client  b^g  at  liberty  to  choose  whom  he 
pleases,  the  emulation  kept  up  by  that  Hberhr 
IS  as  good  a  pledge  of  fitness  as  can  be  desired. 
Apprenticeship,  as  a  qualification  for  acting 
in  ^e  station  of  a  judge,  may,  for  the  oppo- 
site reason,  be  looked  upon  as  necessary.  The 
suitor  cannot  choose  his  judge.  Instead  of 
serving  in  that  line,  a  man,  before  be  can  be 
admitted  to  act  as  a  master,  is  put  to  serve 
in  a  subaltern  employment,  the  tendency  of 
whidi  is  to  give  him  a  variety  of  qualities  op- 
posite to  those  which  are  necessary  to  fit  him 
for  acting  his  part  well  in  the  superior  one. 
But  of  this  too  under  the  head  of  Advocates. 

The  gradual  system  has  always  governed 
the  military  establishment :  and  in  that  de- 
partment the  only  complaints  it  has  ever  given 
birth  to  have  been  occasioned,  not  by  its  ob- 
servance, but  by  its  violation.  In  that  line, 
hoflwever,  nobody  disputes  its  needing  excep- 
tions: and  the  exceptions  are  at  least  as 
necessary  as  the  general  rule.  In  the  jndi- 
cial  line  it  needs  none.  The  path  of  judicial 
service  is  smooth  and  even :  a  judge  has 
no  cannon's  mouth  to  run  into :  there  are  no 
extraordinary  exploits  in  judicature.  Should 
occasion  have  called  him  to  put  his  lifo  to 
hazard  in  the'support  of  justice,  reward  him, 
and  welcome ;  but  let  it  be  as  a  man  of  va- 
lour, not  as  a  judge:  personal  courage,  how- 
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ever  honourable,  is  no  proof  of  talenta  for 
judicature. 

It  may  be  sufficient  here  just  to  hint  at  an 
institution  for  admitting  persons  to  purchase 
distinction  and  rank  by  the  obligation  of  at- 
tendance. Such  an  institution  would  give  an 
additional  step  at  the  bottom  of  ^e  scale.  It 
would  form  a  pubUc,  whose  inspection  would 
be  more  imposing  than  that  of  all  the  rest  of 
the  public  put  together.  It  would  form  the 
best  of  nurseries  for  judges-depute,  as  well 
permanent  as  occasiomd. 

Persons  consecrated  from  the  first  moment 
of  their  political  birth  to  the  pure  service  of 
truth  and  justice,  would  present  a  body  of 
candidates,  superior  surely  to  the  impure 
herd  to  whom  the  service  of  truth  or  untruth, 
justice  or  injustice,  oppressed  innocence  or 
oppression,  is  constantly  and  professedly  an 
object  of  indifference. 

i6.  Of  Pay,  and  of  the  Patriotic  Auction,  as 
a  means  of  regulating  it. 

If  there  be  a  mode  of  providing  for  esta- 
blishments, which  finds  out  in  the  instance 
of  each  place,  nay,  in  the  instance  of  each  in- 
dividual  placeman,  the  quantum  of  allowance 
best  adapted  to  the  service — which  ensures 
to  the  officer  that  allowance,  not  a  fiirthing 
more  nor  less — which  promotes  the  good  of 
the  service  at  least  as  efficaciously  as  it  minis- 
ters to  economv — which,  leaving  the  choice 
of  the  servant  m  the  hands  of  that  sovereign 
master  to  whom  the  service  is  to  be  rendered, 
and  out  of  whose  substance  the  wages  are 
to  come,  cements  the  truly  natural  alliance 
between  frugality  and  liberty; — a  principle 
which  does  all  tiiis,  has  surely  some  daim 
upon  attention.  Such  is  that  to  which  I  have 
given  the  name  of  the  patriotic  auction* 

I.  Economy,  by  this  mechanism,  is  pushed 
to  its  utmost  limit.  In  this,  as  in  every  other 
branch  of  public  service,  every  penny  which, 
without  hurting  the  service,  you  can  save, 
and  refuse  to  save,  convicts  you  of  peculation : 
a  truth  which,  how  much  soever  slighted  and 


*  For  sbortness  sake  I  confine  the  expression 
all  along  to  the  voluntary  auction,  though  the 
effects  ascribed  to  it  depend  in  part  upon  the 
concomitant  pUn  of  an  obligatory  defalcation 
from  the  salary  in  proportion  to  pnvate  income. 

If  the  appellation  be  a  foolish  one,  the  folly 
lies  not  altogether  at  my  door.  One  of  the  words 
is  the  well-iaiown  name  of  an  equally  wdl-kaown 
practical  sort  of  a  thing,  quite  in  the  way  of  bu. 
siness.  In  EngUnd,  when  a  candidate's  seal  to 
serve  his  country  has  outstripped  his  economy, 
his  estate  comes  every  now  and  then  under  the 
hammer;  and  nobody  then  demurs  to  the  pro- 
priety either  of  the  thing  or  of  die  name.  The 
other  half  is  humbly  copied  from  the  contribu' 
tion  patriotiqucy  the  so-much-celebrated  mode 
of  supply  now  going  on  on  the  other  side  of  the 
Channel.  As  to  patriotismy  the  English  reader 
will  have  the  goodness  to  consider,  thatneither  the 
name  nor  the  thing  are  ridiculous  in  Fiancei 


evaded,  h€>w  adverse  soever  to  EogM  pnc- 
tioe,  and,  if  I  understand  right,  even  to  Ei;- 
lish  doc^ine,t  is  seldom,  I  believe,  opeah 
disputed,  and  will  be  neither  disputed  sor 
evaded  by  the  National  Assonbly  of  Fhoee. 
Adopt  the  patriotic  auction,  all  such  pecsk- 
tion  vanishes. 

By  what  other  instnuneDt  csn  yoa  sdjvt 
supply  to  exigency  in  any  such  line  of  ser- 
vice ?  Take  what  quantity  you  will,  bow  id 
you  know  that  it  is  as  mndi  as  is  neeesnry? 
If  more,  why  give  it  ?  Why  waste  the  sA- 
stance  of  the  people?  Why  plunder  the  poor 
and  the  industrious,  to  enridi  the  weahby? 

**  The  service  of  the  puUic,**  says  a  pro- 
fessed master  of  economy,  **  is  a  thing  wUeb 
cannot  be  put  to  auction,  and  struck  down 
to  those  who  will  agree  to  execute  it  tbe 
cheapest  "t  No,  certainly:  in  services  wticb, 
like  the  judicial,  require  particulsr  qnsli&a- 
tion,  not  in  sudi  manner  as  to  exclude  duioe: 
but  my  auction  leaves  choice  its  full  Ebertf ; 
a  liberty  which  can  nowhere  be  aoooBpssM 
with  frill  security,  but  where,  as  liere,  tk 
people  are  the  choosers. 

In  contracts  for  goods  to  be  fimodied  far 
the  public  service,  auction  is  the  rootise  (d 
practice.  Yet  even  here,  the  rule  of  iriik- 
metic  cannot  alwmys  be  made  peremfUrf, 
without  sacrificing  the  service.  Is  the  bkUff 
able  to  fulfil  his  ofiTer  ?  does  he  mesntodew? 
Apply  this  to  military  stores:  — the  ttmj 
will  find  you  a  best  bidder.  | 

No  — the  patriotic  auction,  apjMwitt 
the  reserve  with  which  it  is  here  sppW-- 
the  patriotic  auction,  notwithstanding  ^  ^ 
thet  here  chosen  to  distinguish  it  by,  will  aot 
be  deliberately  pronounc^  ridiculous,  no^ 
by  those  who,  as  often  as  they  descry  ipy 
thing  truly  useful  in  a  pUm  £ot  public  smwf. 
pretend  to  find  it  ridiculous,  and  do  tiietf 
best  to  make  it  so.  Of  the  exertions  wbdi 
it  calls  forth,  public  good  is  as  1^^/ «VJJ  I 
any  others  to  have  been  the  final  ^•"^iJlT 
what  is  much  more  material,  public  goods 
sure,  at  any  rate,  to  be  the  effect  ft J^ 
hard  if  a  man  may  not  be  permitted  to  moff 
himself  with  the  name  o(  patriot*  ^""fZ. 
unequivocal  proo&  <tf  patriotism  ss  •"yjf 
patriotism  can  give.  If  persoosl  ^^JJ*?" 
tions,  perceived  by  him  or  *"*P*"'^T^7°2 
with  the  purer  principle,  to  what  «»«»>» 
any  invidious  hand  attempt  to  tcsr  the  iecr» 
horn  his  breast?  ^  '  _a 

2.  Will  the  service  be  prejudiced  by  "?• 
economy?  It  wiU  be  richly  benefited  Dy^ 
Daub  your  judge's  bag  over  with  gold,  you  ^ 


f  See  Mr.  Burke's  speech  upon  the  Bos-Wf 
Bill,  Feb.  II,  1780. 
±  lb.  p.  66.  ^,  ^««-.wft* 

n  See  Art.  17  of  »Ir.  Buriw's  ^"JJJ^ 
Hastings's  answer.    Theaaysffte^JjCt 
forgotten  bisownmle:  thedefcndsnt,  «»» 
remembered  it  much  to  his  sdvsntsge. 
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wSk  the  world  a  Bcramblingfor  it— the  few  who 
love  busioess,  and  the  many  who  detest  it ; 
the  few  who  understand  the  business,  and  Uie 
many  who  know  nothing  about  the  matter. 
When  you  see  this  or  that  man  make  a  plunge 
for  it,  what  do  you  learn?  That  he  has  any 
likiiig  for  the  employment  ?  No :  but  that  he 
has  no  such  violent  aversion  to  it,  but  that  his 
afiection  or  necessity  for  the  money  is  still 
strong^'.  When  you  see  a  man  marry  a  wo- 
man without  a  penny,  say  he  loves  ihe  wo- 
man :  when  you  see  a  man  marry  a  woman 
with  a  fortune,  say  be  loves  either  the  woman 
or  the  fortune.  For  woman  rc«d  qfficej  com- 
missum,  hishopnck,  Uving^  where's  the  differ- 
ence? Not  a  toilet  or  a  tea-table  at  whidi 
a  truth  so  obvious  would  not  be  too  trite 
almost  for  utterance :  a  man  must  have  learnt 
wisdom  in  an  English  House  of  Commons, 
or  at  an  English  Treasury  Board,  to  be  able 
to  afiect  not  to  understand  it.  Even  there  it 
can  be  no  secret,  that  the  better  liking  a  man 
has  to  his  business,  tbe  better  the  business  is 
likely  to  be  done.  What  a  man  bids  at  my 
auction  will  show  not  only  whether  he  likes 
it  or  no,  but  the  precise  degree  of  his  liking, 
which  is  what  nothing  else  can  indicate. 

The  suction  is  of  equal  use,  bidders  or  no 
bidders.  If  there  are  any,  you  get  either  the 
economy,  or,  what  is  worth  more,  a  servant 
by  vidiose  transcendent  merit  the  plea  of  eco- 
nomy has  been  put  to  silence.  If  none,  you  get, 
at  any  rate,  the  demonstration  that  no  saving 
is  to  be  made.  Fortified  by  a  testimonial  in 
which  suspicion  itself  could  not  find  a  flaw 
to  ^x  upon,  you  may  stand  forth  boldly  and 
uprightly  in  the  fiice  of  the  people,  and  wash 
your  hands  for  ever  of  the  dirt  of  peculation. 

As  to  encouragement,  it  takes  away  none 
that  is  not  demonstrated  to  be  unnecessary. 
If  there  are  biddings,  it  shows  that  the  emo- 
lument unreduced  was  so  much  more  than  ne- 
cessary. If  none,  no  encouragement  is  taken 
away. 

It  even  admits  of  a  measure  of  encourage- 
ment, greater  than  can  be  admitted  on  any 
<rther  plan.  Secure  to  the  public  a  deduction 
of  wbatever  proves  to  be  more  than  neces- 
sary, you  may  set  the  rate  of  the  salary  higher 
than  you  could  otherwise  afford  to  do. 

By  this  means  an  extraordinary  measure 
of  encouragement  lies  open  to  extraordinary 
merit :  and  the  greater  the  merit,  the  greater 
may  be  the  measure  of  encouragement.  On 
the  ordinary  plan  of  a  fixed  salary,  the  ut- 
most advantage  that  can  be  given  to  merit  is 
that  of  having  a  superior  chance  for  a  reward, 
which,  if  obtained,  is  no  greater  in  the  hands 
of  the  most  than  in  those  of  the  least  de- 
serving. Here,  not  only  the  probability  of 
reward  rises  with  desert,  but  so  may  the 
^waa^vfli  likewise.* 


"  No,"  says  an  objector,  *«  as  a  means  of 
keeping  out  people  who  do  not  like  the  busi- 
ness, your  auction  will  not  do.  Strip  your 
office  ever  so  bare  of  emolument,  a  man  may 
still  take  it,  and  hate  the  business  of  it,  if  it 
has  power  or  dignity  belonging  to  it,  as  your*s 
has,  and  he  is  lond  of  power  or  dignity.'*—. 
True :  that  is  to  say,  if  it  has  no  business 
belonging  to  it,  or,  what  comes  to  the  same 
thing,  none  but  what  he  is  left  equally  firee 
to  do  or  to  let  alone.  But  will  he,  if  the 
burden  of  office  is  to  stick  as  dose  to  him  as 
the  feather  ?  Is  there  that  inan  upon  earth, 
that,  for  unprofitable  power  and  empty  dignity, 
would  bind  himself  to  do  all  day  long,  and 
every  day,  what  he  hates  ?  For  bread,  a  man 
does  any  thing :  he  heaves  coals,  sweeps  chim- 
nies,  cleanses  common  sewers.  Would  he 
spend  his  life  in  the  same  way  for  the  title 
of  Iiord  Warden  of  the  Collieries,  Knight  of 
the  Brush,  or  Duke  of  Puddledock  ? 

Neither  Chartres  nor  ^e  Duke  of  Wharton, 
it  is  true,  could  have  had  any  rational  objec- 
tion to  a  bishoprick,  though  it  were  as  barren 
as  an  apostleship :  but  neither  the  colonel  nor 
the  duke  would  have  cared  much  for  the  lawn 
sleeves,  if  the  drudgery  of  examinations  and 
visitations  had  stuck  to  them,  instead  of  being 
shaken  off  upon  the  chaplain  and  the  ardidea^ 
con.  From  seeing  a  man  take  a  bishoprick 
like  that  of  Durham,  for  instance,  you  cannot 
I  allow,  form  any  kind  of  judgment  whether 
he  is  fond  of  preaching  or  no,  or  whether  he 
ever  made  a  sermon  in  his  life.  All  you  can 
tell  is,  that  he  is  fond  of  sitting  with  lords, 
and  eating  £14,000  a-year.  But  could  you 
be  under  the  like  uncertainty  with  regard  to 
such  a  man  as  Zinzendorf,  for  example,  who, 
being  a  rich  man  and  a  count,  chose,  for  the 
sake  of  apostleship,  to  become  a  poor  man, 
and  predecessor  without  a  title  to  the  now 
bishops  of  the  Moravians  ?  From  seebg  a  man 
take  the  seals  with  an  income  not  inferior  to 


*  In  Great  Britain,  a  contested  parliamentary 
election  is  a  sort  of  auetUm^  patriotic  or  anti* 


patriotic,  as  the  reader  pleases.  One  drcum- 
stance  only  is  wanting,  to  make  it  exactly  my 
auction,  which  is,  that  the  monev^  instead  of 
beinff  emploved  in  waste  and  all  kinds  of  mis- 
chiet,  should  be  paid  into  a  public  fund,  in  ease 
of  tbe  burdens  of  the  people.  Taking  money 
from  the  sulnect,  or  putting  him  into  situations 
which  force  nim  to  spend  it,  is  what  in  itself 
gentlemen  have  no  otyecdon  to.  What  makes 
It  odious  or  ridiculous,  is  the  idea  of  putting  it 
to  a  good  use.  Propose  to  a  minister  in  Irelwnd 
to  establish  a  land-tax,  though  it  were  but  of  a 
shilling  in  the  pound,  or  in  England,  to  add  a 
shilling  to  what  there  is  already,  you  might  as 
well  propose  to  him  to  jump  into  the  fire:  for, 
being  called  a  tax,  the  money  would  go  into  the 
exchequer,  and  would  save  oUier  taxes.  Propose 
to  him  to  lay  an  impost  of  38.  4d.  a  pound  upon 
the  income  of  money,  in  England  he  will  look 
wistfully  at  it,  and  m  Ireland  he  will  adopt  iti 
for  being  called,  not  a  tax,  but  a  regulatioo  of 
the  rate  of  interest,  the  produce  of  it  is  made  a 
present  of  to  those  who  gather  it,  which  obviatei 
every  objection. 
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that  of  the  episcopal  palatinate,  you  cannot, 
to  be  sure,  pronounce  with  anj  certainty 
whether  he  does  or  does  not  like  tiie  businets 
of  a  judge :  yon  cannot  so  much  as  tell  whe- 
ther he  cares  for  the  trouble  of  tossing  the 
ecclesiastical  crumbs,  as  they  drop  upon  his 
table,  to  the  Lazaruses  that  lie  begging  for 
them.  He  may  keep  causes  waiting  for  a 
decree,  for  years  by  twenties  and  thirties  at  a 
time,  and  spiritual  flocks  without  pastors  in 
the  same  number,  for  any  security  that  his 
acceptance  of  an  office  so  endowed  can  give 
you  of  his  using  better  diligence.  The  ut- 
most you  can  say  is,  that  if  he  hates  business, 
his  aversion  to  it  is  not  so  violent  as  his  affec- 
tion for  the  power  and  dignity  of  it,  not  for- 
getting the  £14,000  a^year.  But  if  you  saw 
him  administering  justice,  as  Necker  has  been 
managing  finance,  year  after  year,  and  feed- 
ing the  exchequer  instead  of  feeding  on  it, 
would  you  then  conceive  it  possible  that  bu- 
siness should  be  disagreeable  to  him?  Yet  in 
these  cases,  the  power  and  dignity  which  are 
H)  weigh  against  aversion  are  of  the  brightest 
and  heaviest  metal :  what  would  you  say,  if 
you  saw  equal  pains  taken,  and  with  as  Uttie 
profit,  by  a  country  justice? 

No  man,  however  dissipated  or  empty- 
headed,  need,  as  matters  stand  at  present, 
have  the  smallest  objection  to  a  seat  in  either 
house :  but  a  dissipated  or  empty-headed  man 
would  have  very  serious  objections  to  it,  if 
idleness  and  neglect  of  duty  were  not  part 
of  the  privilege  of  parliament  Upon  such 
terms,  it  is  true,  he  need  not  be  paid  for  what 
Is  called  terving :  he  may  even  be  made  to  pay, 
and  does  pay,  up  to  twenty  or  thirty  thousand 
pounds,  for  only  a  chance  of  it,  though  not 
altogether  to  the  right  fond.  But  my  judges 
are  not  judges  for  show,  like  wooden  soldiers 
at  the  court  of  a  German  prince,  who  cannot 
afford  to  keep  live  ones :  they  are  not  bishops 
inpartibus  infidelium  orfideUum :  they  are  not 
chancellors  of  Lancaster  or  Barataiia:  they 
are  not  judges  in  eyre,  whose  jurisdiction 
lies  tfi  Hubibus ;  and  who,  were  they  of  wood, 
instead  of  flerii  and  blood  without  bowels, 
would  spare  £5000  a-year  to  a  plundered  and 
insulted  people. 

But  though  power  and  dignity,  with  or 
without  money,  were  capable  of  going  ever 
so  fitf  towards  reconciling  a  man  to  an  em- 
ployment he  was  natundly  averse  to,  it  would 
not  be  the  less  true,  that  the  more  money 
you  give  along  with  it,  the  more  you  weaken 
the  evidence  which  his  acceptance  of  the  bu- 
siness affords  of  hb  liking  to  it,  and  in  so  for 
of  his  fitness  for  it  The  clearer  any  induce- 
ment stands  of  all  others  that  are  capable  of 
co-operating  with-  it,  the  more  clearly  the 
amount  of  its  influence  stands  displayed.* 


*  Money  may  serve  to  get  the  better  of  a  re- 
pugnance, or  keep  up  the  liking,  to  the  busi- 
ness of  office:  but  the  only  way  d^ giving  it  this 


If  you  are  bent  upon  seeing  yooreitBblHk- 
ment  filled  with  officers  who  to  a  mm  ddot 
their  duty,  two  principles  will  do  ss  tewb  m 
can  well  be  done,  wherepremn^isnotthoqgkt 
advisable:  ntpeiflwrnt  pay,  and  Itbertftfu- 
gligenee.  Were  you  to  empby  the  latter,  ad 
that  alone*  would  it  follow  that  you  hafe  toe 
nothing?  No:  only  that  you  hare  not  dok 
everything.  All  the  ingenuity  of  maawlHaot 
prevent  your  getting  men  willmg  at  wcDa 
able,  by  mischance.  Even  prestn^  would  irt 
prevent  it  altogether :  for  among  your  prod 
men  may  be  some  who,  if  not  taken  m  tiat, 
would  have  been  volunteers.  '*  But  did  jm 
not  insist  but  just  now,  that  men  of  bbD 
fortunes  were  more  likely  to  be  fit  for  oiea 
than  men  of  large  fortunes?  Tet  now  yoa  at 
contending  for  a  plan  whidi  would  gi? e  to  a 
man  of  the  largest  fortune  the  best  dnaee." 
I  did  so:  but  on  what  supposition?  Tbt^ 
office  held  out  equal  wealth  to  botk,  lod  tbit 
all  you  knew  of  them  waa,  that  tiie  one  wm 
richer  than  the  other.  True  it  is,  tkt  tie 
man  of  slender  fortune  might  say  to  his  nm 
opulent  antagonist, — **  Anybody  will  <«• 
dude  me  fitter  for  the  office  than  yoo,  fiir 
nobody  will  suppoae  vou  can  have  tikai » 
mudi  pains  to  qualiiy  yourself  fbr  it  n  I 
have."  But  let  the  ridi  man  wash  hiibBdi 
of  all  emolument,  what  a  retort  he  w!D  kin 
to  give  I  "  Whether  you  have  ever  bd  «y 
liking  to  the  business  or  no,  is  still  s  pfo* 
blem :  for,  like  it  or  not,  as  it  has  money 
coupled  with  it,  and  money  is  what  yoa  wiat, 
you  would  be  equally  glad  to  get  it  But  tkt 
I  have  a  liking  to  it  b  indisputable:  fiir  bov 
else  should  I  think  of  taking  it  apofi  ne  w 
nothing?  As  to  victory  over  temptation,  sH 
the  proof  you  have  to  produce  is  a  presnap- 
tion  arising  ttom  the  weakness  of  your  eneiw: 
my  victory  stands  demonstrated,  spite  of  tie 
superior  strength  of  mine." 

The  plain  truth  between  two  suA  ritili 
is  this :  it  is  less  likely  that  the  man  of  Itfge 
fortune  ahould  be  fond  of  this  or  snj  odier 
kind  of  business,  than  that  the  msn  «  ^ 
fortune  should :  but  where,  in  fiwrt,  the  ren* 
is  equal,  the  former  has  in  a  variety  ««• 
spects  the  advantage. 

"  Oh,  but  this  is  t^ena&Yy— andycnsKtytt 
universally  and  deservedly  detested  and  pro- 
scribed." The  objection  takes  various  shiptf. 
It  shaU  be  pursued  through  all  of  them.  Iw 
short  answer  is — the  venality  m  ^"'"^S 
not  without  reason,  is  that  which  exdote 
the  choice  of  the  people— whidi  gives  the 
chmce  to  an  individual,  whose  intererf  » 


effect,  ifthereweieanyu8efailt,istomJ«ft 
come  hi  hand  in  hand  with  business:  «»aw» 
to  give  it,  not  in  the  shape  of  sdaiy  P»y*rlr£ 
distant  periods,  but  of  f&  or  daily  psj.^ 
emoluments  of  my  judge  take  *^i*5"2-!2ff 
though,  as  may  have  oeen  observed,  (««■' 
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may  be  to  make  a  bad  one — and  wbicb  puts 
the  price  into  the  pocket  of  the  individual, 
not  into  any  fund  for  pubUc  seryice.  You, 
n^io  detest  venality,  do  you  detest  the  saving 
of  money  to  the  people?  This  is  but  a  par- 
ticolar  mode  of  saving  money  to  the  people. 

When  a  saleable  office  is  at  the  disposal 
of  an  individual,  and  the  money  paid  for  it 
goes  into  the  pocket  of  the  individual,  he 
wiU  of  ooune  sell  it  to  any  one  who  will  give 
moat  money  for  it :  and  any  thought  bestowed 
upon  the  fitness  of  the  purchaser  will  be  a 
mere  work  of  supererogation.  When  masters 
in  chancery  had  the  suitors'  money  in  their 
lumds,  and  the  Earl  of  Macdesfield,  then 
fhancellor,  sold  the  office  of  master  in  chan- 
oery,  the  money  of  the  suitors'  was  embezzled. 
Would  the  daz^^  have  been  equal  if  the  pur- 
dmae-money,  instead  of  being  podceted  pri- 
Titely  by  the  chancellor,  had  been  to  be  [wid 
publicly  into  the  exchequer? 

The  strength  of  the  objection  lies  in  a 
string  of  i^irases: — "  Right  of  buying  and 
right  of  selling  go  together."  *<  From  venal 
jn4gment-8eats  follow  venal  judges,  venal 
jnitioe.''  '<  He  who  buys  the  people,  he  who 
bays  constituents,  suitors,  soldiers,  parish- 
ioners, will  sell  them.  He  will  have  a  plea 
to  plead  for  it."  A  mere  play  upon  words : 
dear  op  the  confusion,  the  argument  vanishes. 
Wbat  a  man  buys,  when  he  buys  an  office,  is 
the  right  of  fulfilling  the  duties  of  it,  not  of 
▼iofaiting  them. 

**  But  a  man  has  paid  his  money,  and  ha 
would  not  do  so  but  upon  the  full  assurance, 
and  the  fixed  resolve,  of  making  himself 
whole. "  Two  vulgar  errors  in  one  sentence. 
One  is,  that  nothing  has  its  value  with  man- 
kind but  money :  power,  rtoBk,  consid^ation, 
nodung  that  you  can  name.  Ignorance  liki; 
$Ms  ought  to  be  left  to  English  lawyers,  friio 
build  upon  it  their  law  of  verbal  scandal, 
^eir  law  of  evidence,  and  so  many  other  of 
their  laws — judging  of  other  men  by  them- 
aelves,  and  not  knowing  how  to  do  justice, 
even  to  themselves.  This  miserable  maxim 
has  no  truth  even  in  England;  can  it  be  en- 
dnrable  in  France?" 

The  other  is,  to  suppose  that  a  man's 
mdination  to  nuike  money  out  of  suitors, 
constituents,  and  so  forth,  is  capable  of  re- 
ceiving any  sort  of  increase  by  his  having 
btmgkt  them,  as  the  phrase  is,  or  by  anything 
eise  but  the  fi^ility.  Hiis  is  still  ignorance 
of  faaman  nature,  though  ignorance  on  the 


*  Le(  ns  do  no  man  wronff;  Corruption  has 
not  been  in  fact  the  firuit  of  this  species  of  vena- 
Btr:  eofmption  was  not  amongst  the  sins  of  the 
OM  magistracy.  Those  who  have  thought  worst 
of  them  have  never  accused  them  of  this  crime. 
^  J^o,**  sajTs  a  generous  advenanr  in  the  height 
of  his  invectives  against  the  Parliament  of  Brit, 
tsny,  "fio  handt  were  ever  more  pure  thaniheirf.^ 
Disown  de  BL  Chapelier  ik  i*As^  N&tionale, 
contre  le  Paii  de  Bretagne,  1789. 


other  side.  Every  man  will  sell  the  people 
if  he  can  sell  them,  and  be  never  the  vrorse 
for  it:  laws  that  go  upon  any  other  suppo- 
sition are  fit  only  for  waste  paper.  Heroes 
form  an  exception :  but  folly  onl  v  can  look  for 
an  establishment  composed  of  heroes.  The 
true  question  turns  solely  upon  the  &cility. 
Does  a  man's  buying  the  people,  as  you  call 
it,  give  him  any  fi^ty  for  selling  them  which 
he  would  not  have  had  if  he  ^  got  them 
for  nothing?  The  answer  being  plainly  in  the 
negative,  there  ends  the  argument  As  to 
my  judge,  I  make  as  sure  of  his  doing  all  the 
mischief  he  possibly  can«  as  if  he  himself  had 
sworn  it:  but  I  defy  him  to  do  any:  leaving 
him  all  the  wUle  more  latitude  for  doing  good 
than  ever  was  possessed  by  judges. 

**  Oh,  but,"  says  somebody,  **  you  are 
bribing  the  people  with  their  own  money  to 
make  a  bad  choice."  Good,  as  an  epigram : 
good  for  nothing,  as  an  argument.  Where 
the  gain  is  persraal,  and  the  danger  public ; 
where  the  gain  is  in  a  man's  pocket,  and  the 
danger  is  in  the  douds;  talk  there  of  bribery 
if  you  please.  When  you  see  five  guineas 
given  to  a  fi'ceholder  for  his  vote,  or  a  place 
given  to  a  member  to  change  his  party,  then 
talk  of  bribery.  Here  no  man  gets  a  particle 
of  the  saving,  without  getting  his  full  pro- 
portion of  the  danger :  and  what  he  hazards 
is  much  more  visible  to  him  than  what  he 
saves.  My  judge,  it  must  be  rememb(»'ed, 
sits  alone :  he  has  no  colleague  to  set  him 
right,  any  more  than  to  encumber  him.  Cal- 
culate who  will,  how  many  &rthings  a-year 
it  will  be  in  the  power  of  a  rich  man  to  save 
by  giving  himselif  a  bad  judge :  I  have  not 
courage  for  the  task.  Where  the  balance  of 
merit  hangs  even,  a  single  forthing  will  be 
enough  to  turn  it.  Such  is  the  utmost  mis- 
chief that  can  happen  from  my  bribe. 

If  the  past  and  the  present  can  afford  us 
any  prospect  of  the  foture,  the  chance  of  bid- 
ders, even  for  a  very  moderate  salary,  may 
be  pronounced  not  inconsiderable.  The  legis- 
lator who  sees  in  pre-established  habits  the 
instruments  he  has  to  work  with,  will  lose 
no  opportunity  of  putting  them  to  their  use. 
In  F^ce,  men  are  in  the  habit  of  bidding, 
and  bidding  high,  for  dignity  and  power.  In 
this  line  in  particular,  they  have  been  used 
to  work  for  nothing,  if  dignity  and  power  be 
nothing.  The  scraps  of  jurisdiction  served 
up  by  the  <^  system,  firittered  down  as  they 
were,  and  parcelled  out  among  dozens,  scores, 
and  even  hundreds  of  hands,  never  went  a 
begging.  Confined  as  the  market  was  in 
many  instances,  confined  by  pride  and  injus- 
tice to  a  peculiar  order  of  dtizens,  there  was 
no  want  of  customers. 

The  lots  I  carve  out  are  such  as  France  has 
never  seen  before :  a  monarchy  in  justice,  in 
place  of  a  share  in  afraction  of  an  aristocracy : 
a  power  before  winch  every  other  individual 
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bows  down :  a  rank  assorted  to  that  power. 
If  no  judges  were  ever  worked  so  hard  as 
mine,  none  were  ever  so  well  paid  for  their 
work  in  that  bright  coin  which  bears  so  high 
a  price  in  France.  The  men  I  want  are  men 
of  a  high  spirit,  content  to  barter  ease  for 
power  and  dignity.  Such  were  never  want- 
ing even  under  the  oppressions  of  despotism. 
They  will  be  doubly  abundant  under  a  con- 
stitution, which,  levelling  all  arbitrary  dis- 
tinctions, gives  a  double  value  to  all  those 
which  are  founded  on  real  service. 

As  opulence  accumulates,  bidders  will  mul- 
tiply, and  biddings  will  increase.  What  if  it 
should  at  length  be  found,  that  the  whole 
of  this  vast  establishment  can  be  kept  up 
for  nothing? — an  establishment  which  now 
hangs  so  heavy  on  the  imaginations  of  men 
in  France,  as  without  some  such  aid  it  must 
everywhere  upon  their  fortunes,  unless  where, 
as  in  England,  men  are  relieved  from  the  ex- 
pense of  justice  by  being  denied  the  benefit 
©fit. 

The  committee  have  here  also  their  plan 
of  economy.  What  is  it?  Proscription. — 
When  judges  crowd  upon  the  pension  list  in 
such  a  number  as  to  be  troublesome,  off  they 
are  struck  without  further  ceremony.  Four 
thousand  judges,  one  to  every  canton,  were 
ihey  all  to  be  fed,  would  be  enough  to  eat  up 
the  country.  What  is  one  to  do  with  them  ? 
Sew  up  their  mouths.  What  then  is  the  hy- 
pothesis? Is  it  by  compulsion  they  are  to 
live  without  victuals,  or  by  choice  ?  Take 
what  supposition  you  will,  and  see  how  this 
lower  part  of  the  establishment  and  the  upper 
parts  hang  together.  These  four  thousand, 
are  they  to  be  pressed  men  ?  Why  not  then 
press  as  well  the  five  times  538,*  the  ten 
times  83,  f  the  twenty  times  30,  f  the  36,  | 
and  the  88,§  and  make  them  to  serve  for 
nothing?  Are  they  to  be  volunteers ?  Ob- 
serve then  your  supposition.  Common  sol- 
diers for  this  army  are  to  be  had  freely  and 
for  nothing :  officers,  not  without  being  paid 
for  it. 

I  see  the  contrivance.  Call  a  man  a  jus- 
tice of  the  peace,  and  he  will  serve  you  for 
nothing :  for  in  England  you  have  a  set  of 
people  who  are  called  justices  of  the  peace, 
and  they  serve  for  noUiing.  Do  they?  — 
No  more  than  Job  did.  The  English  justice 
of  the  peace  serves,  it  is  true,  without  wages : 
but  he  does  not  serve  without  vails:  and  the 
committee  give  no  vails.  The  vails  come  to 
a  small  matter,  it  is  true,  in  comparison  with 
the  wages  of  the  upper  servants  of  justice : 
but  in  France  they  would  be  something :  and 
even  in  Eng^d,  some  of  the  town  ones  live 


*  The  number  of  the  disdrict-couns. 
+  The  number  of  the  department-courts. 
t  Number  of  the  superior-oourts. 
•l  In  *h*  ■"P'wn^  ««rt  of  revision. 
§  In  the  high  national  court 


by  them.  But  the  real  pay  is  yet  1 
The  country  justices  are  all  genUeoieB: 
mess,  like  the  member  of  parliameBC 
all  sweet  without  Mtter,  all  power  ^ 
obligation.  What  they  voudnafe  to  do^  Ae 
country  is  to  think  itsdf  obliged  to  thfiw  far: 
they  do  just  as  mudi  as  thej  like,  mai  m 
they  like  it,  and  when  they  £ke  it.  l^ej 
serve  in  the  eountry  when  the  hoonda  are  ■*! 
out,  as  in  parliament  when  diere  is  no  opsa. 
They  do  a  world  of  pleasant  buaiiien  loo, 
besides  the  drudgery  of  justice :  they  tax  Ae 
country,  make  t^e  roads  good  to  their  booses^ 
and  biuld  fijie  buildings.  But  the  rosnnrir- 
tee*s  justices  are  men  of  a  difiercnt  ah— p; 
they  are  to  be  servants  of  all  work ;  I  ho|He, 
at  least,  and  suppose  so ;  I  am  sure  name  ate. 
They  are  to  do  their  doty,  whenerer  it  is 
their  duty,  and  because  it  is  their  doty ;  aol 
for  amusement  only,  as  Lord  somebody  oaed 
to  make  breeches. 

For  what  purposes  may  money  be  waatiqg, 
or  supposed  to  be  wanting,  to  a  maa  ia  p^ 
lie  service  ?    For  indueeimeKt,  for  edwc^imm, 
for  subsistence,  for  equipment,  for  Sgmibf,  for 
h  preservative  against  corruption,  for  a  ple^g*^ 
01  responsibiHty,  for  a  fond  of  indemmifkmiiom^ 
and  for  a  source  of  aUurity :  for  ^ffmat 
services  different  articles  df  the  above  lirt, 
according  to  the  nature  of  the  so'vioe.    Al 
men  in  whom  service  is  voluntary,  most  hafe 
inducement  to  undertake  it.   The  — *"*f  aad 
the  engineer  may  require  ecfaootioa,  the  ceai- 
mon  soldier  must  have  smhsisitenee,  all  nani 
be  equipped  for  service ;  the  king,  the  jodife, 
and  the  head  officer  in  a  town  or  aectioa  of 
country,  require,  or  at  least  are  supposed  to 
require,  the  symbols  of  dignitf :  every  asaa 
who  has  the  money  or  the  fote  of  otlwrs  at 
his  disposal  requires  something  of  his  own  to 
preserve  him  against  corruption,  or,  ia  the 
event  of  his  sinking  under  the  temptation, 
to  serve  as  a  fond  for  repairing  damage^  or 
for  paying  the  debt  oipunidmemt :  ererj  naa, 
before  he  can  be  said  to  have  received  a  re^ 
ward,  must  have  received  an  eqmxmkmt  or 
indemnification  for  any  necessary  exp^nae9  he 
may  have  been  put  to  by  reason  of  the  ser- 
vice :  every  man  to  whom  the  oijoyment  or 
expectation  of  the  distinction  naturally  re- 
sulting from  the  honour  of  the  service  wooM 
not  afford  an  adequate  fond  of  spirits  aad 
ahaitif,  must  have  a  bait  of  the  lociative 
kind  held  out  to  him,  to  make  ap  for  the 
deficiency.    But  fimcy  not,  when  yoo  are  set- 
tbg  up  daims  for  public  m<mey,  that  you  are 
to  make  a  bill  out,  and  chaige  a  separate  wsm 
in  every  case  for  every  item  m  this  catalogae. 
Education  the  judge  must  have  had  already: 
equ^fment  is  induded  in  the  provuion  mads 
for  dignity:  whatever  sum  is  soflScient  Sat 
the  most  expensive  of  the  two  objects,  added 
to  that  of  subsistence,  will  fidfO,  at  the  same 
time,  and  that  to  the  extent  repaired,  the 
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further  purpoeet  of  t^preMervative  agatiut  cor- 
r^qUion  or  other  misbehaviour,  and  a  fund  for 
r^paratioh  and  punishmenty  should  any  un- 
toiirard  accident  demonstrate  the  insufficiency 
of  the  allowance  in  the  capacity  of  a  preser- 
tfotive  :  mdMeememt  and  alacrity  will  be  found 
him  by  the  office,  on  whatever  terms  he  thinks 
proper  to  put  up  for  it:  for  who  ever  solicits 
for  that,  of  which  the  acquisition  promises 
bim  no  pleasure  ? 

Three  drcumstanoes  comprise  the  outward 
elements  of  d^mty  in  a  judge: — I£abU,means 
of  canxfeyaneey  and  attendance.    Habit  is  the 
only  article  of  which  the  use  is  confined  solely 
to  this  object.     Conveyance  and  attendance 
come  under  the  head  of  necessary  equipment. 
The  means  of  conveyance  are  necessary  to 
the  discharge  of  that  part  of  the  duty  which 
concerns  the  out-door  business :  attendance 
Is  necessary,  especially  on  such  occasions,  to 
^give  unmediate  execution  to  such  orders  as 
require  it,  and  to  insure  him  against  the  ac- 
(ddent  of  sudden  violence.     Whatever  mili- 
tary force  there  is  in  the  country,  standing 
or  occasional,  can  have  no  fitter  emplojrment, 
during  peace,  than  contributing  in  this  way 
hj  rotation  to  the  maintenance  of  justice.  It 
helps  likewise  to  form  an  audience,  and  to 
fill  up  the  measure  of  publicity.    The  deco- 
rations of  the  carriage,  and  of  the  accoutre- 
ments of  the  attendants,  ought  to  be  symbo- 
lical: in  the  expense  of  these  decorations, 
added  to  that  of  the  habit,  consists  all  that 
is  necessary  or  proper  on  the  score  of  dignity. 
Whatever  is  thus  necessary,  is  as  necessary 
to  one  judge  as  to  another :  it  ou^t  there- 
fore to  be  determined  by  law,  and  to  be  alike 
for  every  one.    He  ought  not  to  be  left  at 
liberty  to  apply  it  to  other  purposes.     One 
man  might  eat  it ;  another,  drink  it ;  a  third, 
spend  it  upon  women.  No  man  ought  to  fidl 
abort  of  the  measure  allowed :  no  man  ought 
to  exceed  it.    Ostentatious  expense  is  no  fit 
subject  for  emulation  in  a  judge. 

The  dignity  of  a  judge  is  not  in  his  kit- 
chen, nor  in  his  cellar.  Hos|tttality,  whatever 
it  may  be  in  another  man,  is  no  virtue  in  such 
a  magistrate.  It  is  much  nearer  of  kin  to 
rice,  it  consumes  time :  it  consumes  money 
and  begets  wants:  it  begets  connexions^  and 
leads  to  partiality. 

The  use  of  dignity  is,  by  impressing  respect, 
to  ensure  obedwnce.  On  whom  is  this  im- 
pression to  be  made?  Upon  the  body  of  the 
'people.  What  follows?  That  such  exhibi- 
tions, and  such  alone,  can  contribute  to  this 
end,  as  are  in  a  way  to  strike  the  senses  of 
the  multitude.  The  manner  in  which  the 
magistrate  lives  within  the  precincts  of  his 
private  dwelling-house,  within  the  circle  of 
bis  fcnuly,  is  nothing  to  the  purpose :  the 
people  enter  not  mto  hu  house:  the  people 
mix  not  with  his  fiunily. 
The  principle  of  the  patriotic  auction  in- 


dudes  the  policy  of  pecuniary  qtud^cationM, 
In  such  an  office,  a  qualification  of  this  sort, 
on  the  part  of  the  officer  himself,  is  at  least 
desirable:  either  on  his  part,  or  on  that  of  a 
bondsman,  it  is  absolutely  indispensable :  in 
some  degree,  in  the  character  of  a  preserva- 
tive against  corruption,  but  more  particularly 
in  that  of  a  pledge  of  responsibility. 

In  the  judicial  office,  an  endowment  of  thia 
sort  is  as  necessary  as  in  that  of  a  member  of 
a  numerous  legislative  assembly  it  is  useless, 
and  the  exaction  of  it  impolitic  and  unjust. 
Individuals  come  singly  under  the  power  of 
the  judge:  under  that  of  the  legislator  they 
seldom  come  but  in  large  groups  and  mixed 
multitudes:  he  can  neither  hurt  nor  serve  an 
individual  whom  he  knows,  without  meting 
out  the  same  measure  to  thousands  or  mil- 
lions whom  he  does  not  know.  The  judge 
sees  the  fiite  of  individuals  lodged,  according 
to  every  plan  firequently,  and  according  to 
mine  constantly,  in  his  single  hand.  The 
Mill  of  the  legislature  is  nothing  of  itself  nor, 
how  ill  soever  applied,  can  it  have  any  ^ect, 
unless  a  multitude  of  other  wills,  sufficient 
to  form  a  majority,  take  the  same  direction. 
In  a  legislature  vou  want  the  rarest  talents, 
and  as  much  of  them  as  you  can  get:  the 
precarious  security  for  probity,  which  is  the 
utmost  that  any  pecuniary  qualification  can 
give,  is  as  nothing  in  comparison  of  ever  so 
small  a  portion  of  ability  not  otherwise  attain- 
able. On  the  part  of  a  judge,  probity  is  in« 
dispensable,  and  ordinary  alnlity  may  suffice. 

An  office  like  the  judicial  ought  Uierefore 
never  to  be  found  in  any  hands  where  it  has 
not  a  pecuniary  qualification  for  company.  — 
True:  but  whether  it  finds  or  brings  one, 
makes  no  sort  of  difference,  except  as  to  the 
expense.  The  policy  of  qualifications,  upon 
the  ordinary  plan,  is  linked  vrith  imustice :  it 
establishes  a  monopoly,  and  that  of  the  worst 
sort ;  a  monopoly  in  favour  of  those  who  pos- 
sess the  greatest  share  of  the  advantages  of 
society  already,  to  the  prejudice  of  those  who 
possess  the  Ic^st.  Necessity,  and  that  alone^ 
can  there  be  the  excuse.  Give  a  salary :  if  it 
be  sufficient  for  the  purpose  of  a  qualification, 
the  necessity  of  one  constituted  by  private 
income  vanishes,  and  the  monopolar  remaina 
without  excuse.  The  patriotic  auction,  while 
it  provides  for  the  necessity,  steers  dear  of 
the  injustice.  Giving  a  qualification,  but  only 
in  proportion  as  it  fiiUs  of  finding  one,  it 
neit)ier  leaves  the  service  unprovided  with 
this  security,  nor  exdudes  merit  for  the  want 
of  it 

As  to  the  man  of  small  fortune,  if  it  lays 
him,  or  rather  leaves  him,  under  a  disadvan- 
tage in  one  point  of  view,  it  gives  him  an 
advantage  in  another.  The  disadvantage  is, 
that  he  cannot  give  himself  quite  so  good  a 
chance  of  getting  the  office  as  the  ridi  man 
may  do:  the  advantage  is,  that  if  he  prevails 
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jigiimt  luB  rich  antagonist,  bis  triumph  is  the 
more  honourable.  No  other  plan  afTorda  so 
illustrious  an  evidence  of  extraordinary  merit : 
none  so  exact  a  measure.  In  the  common 
way,  all  you  can  get  is,  a  man  who  was  pre- 
ferred by  such  or  such  a  minority  to  such 
another  man:  here  you  hare  a  man  who  has 
been  preferred  to  such  an  one  who  bid  twice 
as  much,  to  sudi  another  who  bid  thrice  as 
much,  as  he  could  do.* 

§7.  Hank. 

Rank  is  the  exterior  sign  of  power.  Re- 
spect is  the  natural  appendage  of  rank.  Re- 
spect is  necessary  to  power.  A  judge  must 
have  power  over  all  those  over  whom  he  is 
ju<^ :  he  ought  therefore  to  have  rank  ac- 
cor^ngly.  To  what  end  should  any  one  pos- 
sess a  rank,  and  thence  a  measure  6f  respect, 
superior  to  that  of  the  judge,  whose  orders 
he  is  destined  to  obey?  ^m  an  inconsis- 
tency of  this  kind  no  good  could  possibly 
come  to  pass:  the  natural  effect  of  it,  so  far 
as  it  had  any,  would  be  to  weaken  the  autho- 
rity of  the  laws,  and  invite  to  disobedience 
the  citizen  thus  preposterously  elevated. 

There  can  be  no  reason  for  giving  prece- 
dence over  the  judge  of  a  territory  to  the 
members  of  the  administrative  body  of  that 
territory.  They  must  be  subject  to  him, 
or  else  he  is  not  their  judge.  They,  it  is 
true,  ma^  have  laws  to  enact,  or  (to  avoid 
verbal  disputes)  orderB  to  give,  to  which  he 
may  have  to  ei^orce  obedience.  But  in  pass- 
ing those  laws,  in  issuing  those  orders,  it  is 
not  their  own  authority  that  they  exercise, 
but  that  of  the  National  Assembly,  by  whom 
their  acts  will  always  be  annullable  at  plea- 
sure. 

Were  tiie  faculty  of  making  laws  otherwise 
than  in  chief  a  ground  for  giving  precedence 
over  the  judge  to  the  members  of  the  repre- 
sentative body,  it  would  be  equally  a  ground 
for  putting  him  below  every  the  meanest 
dtisen.  For  in  enforcing  obcMlience  to  con- 
tracts, what  is  it  that  a  judge  does,  but  exe- 
cute a  law  framed  by  the  contracting  parties, 
though  assented  to  oeforehand  by  the  legis- 
lature? 

True  it  is,  there  is  no  physical  inconsis- 
tency in  a  man's  being  superior  to  another  in 
some  respects,  and  inferior  in  others :  supe- 
rior one  moment,  and  inferior  the  next.  At 
Rome,  the  two  consuls  used  to  command  by 
turns ;  and  every  man,  were  there  any  use 
in  it,  might  have  his  day.  But  where  in  this 
case  is  the  use? 

The  members  of  an  administrative  body. 


*  It  is  obvious,  that  if  the  principle  of  the 
patriotic  auction  is  applicable  to  any  one  brandi 
of  the  political  estab]iahment«  so  may  it  be  to  any 
other :  but  in  different  cases  the  application  made 
of  it  win  require  different  modificatioos.  I  may 
have  occasion  to  pursue  it  Amber  elsewhere. 


it  has  been  said,  may  be  of  use  in  qvaetin;  a 
tumult:  the  higher  the  rank  they  [irwii as, 
and  thence  the  greater  the  measiire  of  re- 
spect, the  better  fitted  they  will  be  fior  m- 
dering  that  important  sendee.  DovbHea: 
and  rank  and  respect  they  tm^t  dodbdes 
therefore  to  have.  But  is  this  a  i 
they  ought  to  possess  more  of  those  1 
than  the  judge?  To  Am  they  are  i 
at  all  times:  to  Mem  only  by  aoddeDt.  Hi 
on  tiie  respect  paid  to  him  that  their  own  ads 
must  dep^  mr  thehr  exeeutioD  in  the  fine 
instance.  Whatever  respect  he  poaaisasi, 
enures  to  their  use.  A  superiority  ha  rwatk  oa 
thdr  part,  with  regard  to  him,  ooidd  only  tend 
to  weaken  their  authority  as  wdl  as  his. 

The  rank  of  a  judge-depute  navst  not  last 
longer  than  he  continues  in  his  atatioa :  if  H 
did,  the  station  would  be  made  a  lad<ier  to 
usdess  and  undeserved  pre-eminence,  sad 
judges  would  give  deputations  as  kiiigB  give 
titles  and  ribbands. 

§  8.  AUendanee, 

Turn  to  political  writers,  yooer  jMaarfg,  yoa 
will  find,  were  uutUutedfor  <*e  *  ^ 
the  foverneeL  By  were,  without  modi 
vertmg  to  the  distinction,  they  perhaps  i 
aught  to  be.  He  vrho  should  me 
must  have  dreamt  of  history  rather  t 
it.  Put  goverttecf  then,  if  you  say  ovyib^  la  Ae.> 
but  if  you  are  awake,  put  governors  after 
were.  It  is  in  France  alone,  and  now  fbr  die 
first  time,  that  the  latter  proposition  reasis 
to  be  true.  Out  of  that  state  in  which  go- 
vernment continues  to  be  carried  on  npoa 
the  principle  which  give  it  birth,  ¥Vanoe  is 
emerging  with  rapid  pace -^Britain  ii  not  so 
much  as  thinking  to  emerge.  Laity  were 
made  for  clergy: — suitors  for  lawyers r — 
oonstituenta  for  represaitativea: — adflsrists 
for  those  who  lord  it  over  tiie  another  eooa- 
try: — beasts  were  created  for  the  ase  of  bbsb. 
Bear  these  maxims  in  mind,  and  yoa  ai^ 
aecount  with  unerriugoonfidenoe  for  whsli  wm 
you  see  at  this  moment  on  British  grooni  la 
the  churdi,  the  law,  the  House  of  CoanaoaSy 
or  the  stable. 

If  parturition  oould  have  been  hid  to  wait, 
or  an  hemorrhage  to  stop  flowing,  from  Tti" 
nity  term  to  Michaelmas,  surgeons  as  wdl  as 
lawyers  might  have  had  their  kmg  pscafwa. 
Unfortunately,  the  surgeon  cannot  say  to  the 
wounded  travdler,  "  Lie  bleeding  there  tiD^ 
my  amusement  is  at  an  end,  and  luxury  has* 
given  place  to  avarice.*'  Loss  of  life  to  the 
patient  would  be  loss  of  fee  to  the  umgeam^ 
and  surgeons  are  at  the  call  of  patients  an  days 
in  the  year,  and  all  hours  of  the  day.  Had 
laws  been  planned  by  suitors  witiiovt  kwycis, 
law  would  no  more  have  sacrificed  the  aoitsr 
to  the  lawyer,  than  natore  has  sacrificed  the 
patient  to  the  surgeon.  We  have  been  hiddea 
to  believe,  that  harvest  was  the  cause  why 
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tliere  is  bo  justioe  in  autumn :  as  if  the  time 
'vrben  the  implemente  of  husbandry  are  most 
^ranted,  were  the  time  when  the  owner  could 
best  besr  to  be  despoiled  of  them. 

We  have  had  in  Enghmd  perpetual  dubs 
of  aoodfeUow9 :  that  so  good  a  thing  as  good- 
fellowship  might  nerer  cease.   We  have  had 
perpetual  dubs  of  pray  en :  *  that  omniscience 
mif  ht  not  for  a  moment  be  kept  in  want  of 
iD&miation.    Is  it  pardonable  to  hare  ima- 
S^ined,  in  the  way  of  vision,  the  equivalent  of 
a  perpetual  dub  of  judges?  Something  not 
Skbsolutelv  unlike  it  is  said  to  exist  in  the 
metropolis,  under  the  name  of  the  Rotation- 
office.    But  these  are  magistrates,  who,  in 
eontradistinction  to  those  who  get  more  by 
the  trade,  are  styled  tradinff  justices :  and  a 
thief  will  not  always  wait,  as  honest  men  may 
be  made  to  do. 

It  is  a  bitter  office  thus  perpetually  to  be 
upbraiding  trustees  with  being  trust-breakers. 
Englishmen  with  being  Englishmen,  and  man- 
kind with  being  men :  it  is  worse  than  a 
thankless  —  when  wfll  it  cease  to  be  a  fruit- 
leaa  one?t 

What  non-residence  is  in  the  churchy  non- 
attendance  is  in  the  house.  Those  who  vdsh 
to  keep  the  one  or  the  other  on  their  present 
looting,  will  speak,  or  write,  or  preach  against 
the  grievance,  commend  the  wholesome  laws 
whidi  the  wisdom  of  ages  has  provided  against 
it,  and  lament  that  virtue  cannot  be  found  to 
execute  them.  Those,  should  sudi  perad- 
Tenture  arise  in  any  future  age,  who  enter- 
tain a  real  wish  that  the  abuse  should  cease, 

*  A  Mr.  Nicholas  Farrer  stands  r^orded,  in 
the  Oentlcman*8  Magasine  and  dsewhercL  as  the 
pioos  founder  of  a  dub  of  this  sort  upon  tne  pure 
prindnie  of  procestantism,  and  without  any  po- 
pish views.  Providoioe  has  not  been  so  canSftil 
ei  this  as  of  len  laborious  colleges. 

f  It  would  take  a  vdume  to  give  a  catalof^ 
of  all  the  modes  in  which  the  denial  of  justioe 
Itts  been  wcnked  up  by  this  cause  in  England  to 
die  piu:h  u  which  it  stands.  Nothing  could  be 
better  imagined  for  this  purpose,  than  the  want 
of  hical  jadicatures,  combined  with  enormous 
taxes,  and  the  artificial  necessity  of  enormous 
hm.  Small  portions  of  time  will  serve  for  ool- 
«actbg  as  much  money  as  the  people  can  afford 
10  nve,  fai  such  large  masses  in  which  alone  the 
profsnion  will  stoop  to  take  it 

The  Wdah  judges,  dght  in  number,  have  from 
£5M  to  £980  a-year  salary,  besides  fiees  to  an 
tflBoont  unknown,  fbr  twice  two  months  service, 
staviog  about  a  week  in  a  place,  and  pitying, 
with  generous  eoocem,  the  lawless  barbarism 
of  those  distant  provinces.  Mr.  Burke,  looking 
over  the  establishment,  and  seeing  these  men 
sittiog  idle  for  dght  months  out  of  the  twdve, 
seem  tt>  have  taken  them  for  thieves,  and  to 
have  conceived  an  honest  wish  for  ridding  the 
eoootry  of  the  greater  part  of  them  (8peedi  on 
the  Eoooomy  Bill:)  but  there  would  be  work 
enough  for  toem  aU,  if  they  were  but  made  to 
do  it,  snd  the  entrance  into  the  courts  were  not 
bsned  by  oppressive  taxes,  and  a  still  more  op- 
previve  system  of  pioceduie* 


will  vote  for  this  sure  and  simple  method  of 
rendering  it  impossible.  (  It  has  all  the  effect 
of  a  fine  for  non-attendance,  without  the 
apparent  hardship,  or  the  parade  and  trouble 
and  expense,  and  odium,  and  uncertaintv  of 
prosecution.  This  most  simple  of  regulations 
would  of  itself  be  suffident  to  regenerate 
the  house.  Two  classes  only  would  remain : 
those  who  understood  the  bunness,  and  those 
who  wished  to  understand  it.  No  horse-racer, 
cock -fighter,  hazard -player,  fox -hunter,  no 
empty  lordling,  no  law-harpy  in  full  foather, 
no  lounger  or  man  of  gallantry,  would  find  it 
worth  his  while  to  sit  there ;  no  merdiant  or 
banker  would  find  it  good  husbandry  to  pay 
so  much  of  his  time  to  save  the  expense  of 
correspondence. 

The  difference  in  point  of  strictness  be- 
tween the  obligation  of  attendance  on  the 
part  of  the  judge  of  an  immediate  court,  and 
that  on  the  part  of  the  judge  of  appeal,  will 
render  the  latter  station  a  retreat  from  the 
laborious  functions  of  the  former,  and  a  suit- 
able reward  for  the  due  discharge  of  them. 

What  makes  the  jurisdiction  of  appeal  na- 
turally so  much  less  burthensome  than  the 
other,  is  not  so  mudi  any  positive  difference 
that  may  be  thought  proper  to  be  made  in 
the  number  of  the  vacation  days,  as  the  na- 
tural exemption  from  out-door  business,  and 
from  sudden  calls.  As  nothing  can  come  be- 
fore them  that  cannot  wait,  and  that  has  not 
already  waited,  they  may  have  fixed  days  and 
hours  for  business ;  and  as  often  as  the  paper 
is  exhausted  of  business,  they  will  be  at  li- 
berty till  it  recdves  a  recruit. 
• 

§  9.  Electumeerimg  forbiddetu 

The  reason  for  suspending  in  judges  the 
privilege  of  active  dtizens,  is  obvious  enough : 
it  is  to  guard  their  probity,  and  reputation 
for  probity,  from  a  most  fertile  source  of  dan- 
ger. Mention  not  (fup^ractf;  nothing  can  be 
a  disgrace  that  is  not  meant  to  be  so :  an  in- 
capacitation, the  result  of  power  and  dignity, 
carries  more  of  honour  with  it  than  disgrace  t 
it  is  the  ostradsm  of  the  Athenians,  without 
any  of  the  hardship  or  the  iniquity. 

In  England,  the  twdve  superior  judges  are 
indebted  in  no  small  degree  for  their  unsul- 
lied reputation  to  the  implidt  obedience  they 
have  the  good  seme  to  pay  to  thb  precept  of 
Pythagoras ;  as  the  breach  of  it  is  one  of  the 
most  fertile  sources  of  complaint  against  t^ 
country  magistrates,  who,  being  gentlemen 
at  large,  accept  of  a  part  of  the  rights  of  their 
fellow-dtizens  to  dispose  of^  as  gentlemen 
accept  of  seats  in  the  House  of  Commons,  to 
fill  up  a  vacant  hour  now  and  then,  or  serve 
afiiend. 


X  Daily  payment  nowhere  but  on  the  spot;  or, 
where  there  is  no  salary,  daily  return  of  a  pro- 
portionable part  of  a  deposit  exacted  for  that 
purpose.  Seep.  M. 
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§  10.  Pluralities  forbidd^. 
Two  reasons,  either  of  them  condusiye, 
forbid  the  joining  any  other  office  to  that  of 
judge;  or  any  one  judicial  office  to  another: 

1.  Want  of  time.  The  abjuration  of  all 
other  public  business,  is  the  necessary  conse- 
quence of  the  inviolable  obligation  to  atten- 
dance. Occupied  or  no  in  the  actual  sendee 
of  justice,  the  judge  ought  to  be  every  mo- 
ment in  readiness  to  obey  her  cdL  If  he 
has  anything  else  to  do  but  sit  in  judgment, 
suitors  must  inevitably  be  exposed  to  vrait 
for  justice.  If  judges  in  general  have  any 
considerable  part  of  their  time  to  spare  for 
other  business,  it  is  a  sign  that  the  judicial 
territories  are  too  small,  that  they  are  more 
numerous  than  they  need  be,  and  the  whole 
establishment  more  expensive. 

2.  Danger  to  probity,  and  reputation  of 
probity.  All  offices  are  sources  of  connexion : 
connexions  are  sources  of  partiality ;  gene- 
rally of  actual  partiality,  always  of  suspicion 
of  partiality,  which  is  to  reputation  of  probity 
what  actual  partiality  is  to  probity  itself. 

To  these  may  be  added : 

3.  Injustice  and  impolicy  of  monopoly.  The 
supremacy  of  security  remaining  inviolate, 
equality  ought  here,  as  elsewhere,  to  be  the 
ruling  principle.  Pluralities,  accumulating 
in  few  hands  the  objects  of  general  desire, 
deprive  so  many  individuals  of  a  portion  of 
enjoyment,  and  the  public  of  so  many  lots  of 
reward  applicable  to  the  encouragement  of 
public  merit.  Three  such  prizes,  thrown  into 
the  lap  of  one  unjustly-fiEivoured  individual, 
do  not  produce  three  times  the  etijoyment 
that  one  of  them  would  have  produced,  nor, 
consequently,  a  sum  of  enjoyment  equal  to 
what  they  would  have  produced  if  distri- 
buted among  three. 

Above  all  things,  a  judge  diosen  by  the 
people  ought  not  to  be  at  liberty  to  accept 
an  office  from  any  other  hands,  and  least  (^ 
all  from  those  of  the  crown.  In  such  a  case, 
an  office  is  a  bribe.* 

It  is  not  under  the  patronage  of  the  people 
that  pluralities  are  either  so  dangerous,  or  so 
likely  to  be  abundant,  though  law  were  not 
in  the  way.  Despotism,  monarchial  or  aris- 
tocratical,  and  its  attendant,  favouritism,  are 
the  natural  parents  of  this  and  kindred  abuses. 
Create  a  people  for  the  use  of  their  trustees, 

•  Suddir-Adawhtt^  could  one  but  find  the 
English  of  it,  might  save  a  page.  But  where  ? 
—It  is  not  in  Johnson  or  in  Jacob.  In  Hebrew 
some  have  rendered  It  Aceldama,  And  is  the 
House  of  Commons,  too.  to  be  an  Aceldama  ? 

Two  advocates  fimned  part  of  the  household 
of  an  earl  of  Northumberland  in  the  sixteenth 
century.  Why  not?  Compared  with  indiscrimi- 
nate prostitution,  concubinage  is  chastity.  To  a 
Unk-boyor  a  street  shoe-black,  a  livery  is  a  coat 
of  honour.  What  should  we  say,  were  we  to  see 
the  Uvery  of  a  duke  upon  the  back  of  a  judge? 


pluralities  and  sinecures  and  non-i 
are  natural  and  justifiable.  Appoint  \ 
for  the  service  of  the  people,  tlks  Kngltfhwi 
the  French  for  plurality,  wad  sineemre  and  acs. 
residence  is  fraud  and  monopoly,  and  brmA 
qf  trust  ^nd  peculation. 

In  some  instances,  if  I  mis-recollect  not, 
the  National  Assembly  seems  to  have  ben 
betrayed  into  a  disposition  to  tolerate  plan- 
lities,  even  where  one  of  the  offices  is  Uiat  of 
judge.  When  two  offices  are  allowed  to  k 
holden  together,  one  of  whidi  is  sufficienc  tt 
fill  up  a  man's  time,  the  law  should  ezpln 
itself,  and  declare  which  of  the  two  duties  it 
means  to  have  neglected. 

'*  Would  you  then  exclude  all  jtt4ges  horn 
all  prospect  of  a  seat  in  the  sovereign  I^ida> 
ture?*'  No,  certainly.  For  legislatioii  there 
cannot  be  a  better  probation,  nor  a  better 
nursery,  than  judicature.  In  legislation,  tran- 
scendent genius  is  too  important  and  too  rws 
to  permit  the  excluding  the  smallest  cfaanee 
for  it.  But  the  principle  of  deputation  aflfordi 
an  obvious  compromise.  Let  the  office  and 
salary  of  a  judge,  thus  distinguished,  be  pre- 
served to  him,  so  long  as  he  continues  in  the 
exercise  of  the  superior  function,  under  the 
condition  of  providing  a  deputy  extraor£nary 
to  supply  his  place. 

In  England,  this  and  a  thousand  other  £f- 
ficulties  are  got  rid  of  by  a  very  simple  prn- 
dple.  Power  without  obligation  being  the 
condition  of  parliamentary  service,  a  scat  h 
parliament  is  no  burden  in  any  shape,  aor 
creates  any  demand  upon  a  man  for  hts  tisK. 
A  judge  may  be  a  member  of  parliament  Sot 
the  same  reason  that  a  horse  might  be  fo. 
Accordingly,  the  chancellor's  subordinate,  the 
master  of  the  rolls,  the  eight  Welsh  judges, 
and  the  masters  in  chancery,  may  all  of  thoa 
have,  and  commonly  have  many  of  them,  seats 
in  the  House  of  Commons.  In  EngtiA  bw, 
if  you  have  an  exception  to  a  bad  rule,  it  is 
not  for  any  good  reason,  but  for  a  reason  as 
irrational  as  the  rule.  The  twelve  judges  are 
shut  out  of  the  House  of  Commons :  — Why? 
because  a  man  cannot  serve  in  two  places  at 
a  time?  No:  but  because  they  are  wanted  to 
sit  cooling  their  heels,  without  opening  their 
mouths,  in  the  House  of  Lords.  The  i 
reason  should  shut  out  the  masters  in  < 
eery:  but  Chaos  has  granted  them  a  l  ^ . 
sation.  The  same  reason  should  shut  out  ^ 
king's  men  among  the  mercenary  lavnren: 
but  they  are  wanted  in  the  House  of  Cob- 
mons  as  counsel  for  the  minister:  tobejodgei 
and  parties;  to  sit  in  judgment  as  memhefs, 
over  their  own  conduct  as  king's  lawyers;  to 
prevent  the  amendment  of  the  law;  and  to 
sell  their  constituents,  whom  they  pay,  to  tht 
crown,  by  whom  they  are  paid. 

Exceptions  were  taken  when  a  horse  wis 
consul ;  there  could  be  none  against  his  be- 
ing a  lord.    It  is  beyond  comparison  better 
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tihat  a  liorae  should  have  a  roice  in  that  hoase, 
than  tliat  a  judge  should.    A  horse-lord,  pre- 
sent or  absent,  would  be  as  capable  of  doing 
duty  in  the  house  as  another  lord,  when  at- 
tending at  the  opera  or  the  gaming-table,  or 
■in^lriTBg  the  g^rand  tour.   A  h^rse-lord,  under 
the  switch  of  the  king's  riding-master,  would 
he  as  i^apable  of  giving  a  proxy,  as  another 
lord  under  the  wand  <^  the  king's  chamber- 
lain.  Neighing  in  that  house  would  not  make 
a  hone  the  worse  for  riding;  but  sitting  and 
Toting  there  makes  a  judge  very  much  the 
worse   for  judging.    If  a  horse  contracted 
partialities,  he  would  not  trot  the  worse  for 
it :  ivhen  a  judge  exposes  himself  to  similar 
suaindcms,  he  judges  very  much  the  worse, 
or  is  thought  to  do  so,  which  comes  exactly 
to  the  same  thing.   Custom,  which  sanctifies 
an  absurdities,  custom  alone  could  reconcfle 
men  to  the  sight  of  a  man  holding  at  the  same 
time  a  place  in  the  court  appealed  from,  and 
another  in  the  court  appealed  to;  judging  un- 
der one  name  what  he  has  been  d(Hng  under 
another.     The  plea  is,  that  he  may  be  there 
to  deHend  his  decrees:  as  if  a  man  could  not 
be  hnrd  as  a  defendant,  without  voting  as  a 
judge.    Who  is  there  that  does  not  remember 
when  the  nation  was  kept  for  years  in  a  fer- 
ment, justice  become  odious,  good  judicature 
traduced,  and  bad  judicature  painted  worse, 
because  a  great  man,  who  had  one  foot  on 
the  bench,  had  another  in  the  house,  and  was 
delivering,  sometimes  in  the  one  place,  some- 
times in  another,  doctrines  supposed  to  have 
been  learnt  in  the  king's  bedchamber?  By 
degrees  it  is  settled  into  a  rule,  that  not 
only  the  chancellor  shall  have  a  peerage,  but 
that  the  same  feather  shall  be  stuck  into  the 
caps  of  the  two  chiefii  in  the  courts  of  King's 
BenA  and  Common  Pleas.   Ere  long  it  will 
get  down  to  the  Exchequer,  that  Westmin- 
ster-hall may  not  contain  a  single  bench  un- 
dcdSled  by  politics.  When  you  have  put  your 
judge  into  the  house,  the  greatest  eulogium 
you  can  bestow  upon  him  is,  that  he  might 
as  wen  be  anywhere  else,  for  anything  that 
he  does  there.     Tou  plunge  him  head  over 
ears  into  temptation,  and  your  hope  is,  that 
he  win  not  be  sdled  by  it.    If  this  be  wis- 
dom, put  your  daughter  to  board  in  Drury- 
Lane  to  teach  her  chastity.   Why,  then,  this 
incongruity?  Because,  such  is  the  presump- 
tion ^the  trader  in  mercenary  justice,  sudi 
the  ascendant  of  talents,  strengthened  by 
wayward  industry,  over  Acuities  debilitated 
by  ho^ditary  icUeness,  and  such  the  dominion 
whidi  lawyer-craft  has  planted  in  the  igno- 
rance and  prejudices  of  public  men,  that  the 
highest  seat  in  judicature  is  too  low  for  him : 
oor  win  he  stoop  to  sit  in  it,  unless  bribed 
by  a  second  and  stin  higher  station,  which 
csa  have  no  other  e£fect  than  that  of  unfitting 
him  for  the  first. 
The  Hales,  the  Holts,  and  the  Raymonds, 


received  no  such  extraordinary  rewards  be- 
forehand for  ordinary  service  thiett  was  to  foU 
low.  But  is  not  possible  service  as  good  a 
title  to  the  first  honours,  as  actual  wMlth 
without  pretence  of  service  ?  Is  partial  abuse 
worth  mentioning,  in  a  distinction  which  has 
abuse  for  its  sole  substance  and  primeval  es- 
sence? 

But  it  is  to  the  Chancery-bench  you  must 
look,  if  you  would  behold  a  monster,  in  com- 
parison oi  which  the  chimera  of  the  poets  was 
an  ordinary  beast,  tiieir  triple-bodied  Geryon 
an  ordinary  man : — 

1.  A  single  judge,  controuling  in  civil  mat- 
ters the  several  jurisdictions  of  the  twelve 
great  judges. 

2.  A  necessary  member  of  the  cabinet,  the 
chief  and  most  constant  adviser  of  the  king 
in  aU  matters  of  law. 

3.  The  perpetual  president  of  the  highest 
of  the  two  houses  of  legislature. 

4.  The  absolute  proprietor  of  a  prodigious 
mass  of  ecdesiastiad  patronage. 

5.  The  competitor  of  the  minister  for  al- 
most the  whole  patronage  of  the  law. 

6.  The  keeper  of  the  great  seal;  a  tran- 
scendent, multifiuious,  and  indefinable  office. 

7.  The  possessor  of  a  multitude  of  hete-i 
rogeneous  scraps  of  power,  too  various  to  be 
enumerated. 

AU  these  discordant  bodies  you  see  in- 
dosed  in  one  robe,  that  every  one  may  cor- 
rupt another,  if  it  be  possible,  and  that  the 
due  discharge  of  the  functions  of  any  one  of 
them  may  be  impossible.  Sudi  is  the  care 
and  providence  of  chaos. 

§  11.  Oath  of  Office. 

Promissory  oaths,  if  properly  applied,  are 
capable  of  being  made  a  very  usefol  supple- 
ment to  penal  laws.  The  oath  of  office  in 
the  text,  win,  I  hope,  be  found  an  example 
of  such  an  application.  But  so  delicate  and 
sacred  an  instrument  of  government  ought  to 
be  guarded  firom  pro&nation,  and  husbanded 
with  the  utmost  care.  To  this  purpose,  the 
following  rules  seem  proper  to  be  observed : — 

1.  It  diould  not  be  employed  where  the 
ordinary  provisions  of  the  law,  with  its  at- 
tendant sanctions,  would  answer  the  purpose 
of  themselves :  which  is  the  case  wherever 
the  offence  they  create  is  such  as  admits  of 
specific  evidence  sufficient  for  legal  convic- 
tion, and  not  more  than  ordinarUy  difficult 
to  obtain.  For  in  such  cases  an  oath  b  need- 


*  The  statute-book  of  the  principal  of  the 
two  arch-seminaries  of  virtue,  knowledge,  and 
religion  in  England,  is,  from  beginning  to  end, 
one  continued  violation  of  this  rule;  It  is  stuck 
ftiU  of  penalties,  fimn  twenty-shilling  down  to 
sixpenny,  fourpenny,  and  twopenny  ones ;  and 
lest  the  randise  it  creates  shooiid  in  one  luckless 
hour  be  lost  by  a  single  instance  of  disobedience^ 
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2.  It  should  not  be  employed  in  sanetioning 
ordinances  of  a  light  and  unimportant  nature. 
For  in  such  cases  it  is  uselw:*  and  more 
harm  is  done  by  the  discredit  thrown  on  the 
sanction,  than  good  by  the  strength  giren  to 
the  law. 

d.  It  should  not  be  employed  in  sanction- 
ing ordinances  which  must  unavoidably  be 
infringed.  For  in  such  cases  it  is  to  a  certain 
degree  necessarily  in^fficaciom»:  and  its  in- 
efficiency exposes  it  to  contemptf 

4.  Above  all  things,  it  should  not  be  em- 
ployed in  sanctioning  ordinances  of  sudi  a 
nature  as  to  be  liable  to  be  constantly  and 
universally  broken,  without  a  possibility  of 
detection.  For  here  it  is  inqjficadous  in  the 
extreme. 

Sudi  is  the  case  in  all  instances  where  the 
use  made  of  the  oath  is  to  ensure  the  vera- 
city of  a  declaration  of  opinion.  The  duty 
prescribed  is  the  entertaining  of  a  certain 
opinion :  the  delinquency  by  v^di  the  oath 
is  broken,  is  the  not  entertaining  of  that 
opinion,  or,  at  any  rate,  the  entertaining  of 
one  repugnant  to  it.  €^  this  species  of  de- 
linquency, if  such  it  is  to  be  styled,  it  is  evi- 
dent that,  confining  itself,  as  it  does,  to  the 
breast  which  gave  it  birth,  it  may  subsist  in 
the  iullest  d^ee,  without  leaving  on  any 
part  of  the  exterior  demeanour,  any  marks 
which  can  afford  the  smallest  handle  to  accu- 
sation, or  even  so  much  as  to  suspicion.^ 


it  applies  to  every  clause,  without  exception,  the 
tremendous  sanction  or  an  oath,  that  delin- 
quencv  in  matters  of  such  moment  may  be  im- 
possible. 

*  The  code  just  referred  to  may  vie  in  levity 
of  contents  with  the  most  eminent  receptacles  of 
monastic  beatitude. 

t  The  same  code  teems  with  articles  that  are 
so  many  infringements  of  this  rule.  It  may  be 
questioned,  whether  there  be  that  man  living  who 
ever  njent  a  week  in  that  seminary  of  pie^^  and 
orthoooxv  without  committing  numerous  viola- 
tions of  those  eonseorated  oidinanees,  and  conse. 
mientiy  without  incurring  in  so  many  instances 
me  guilt  of  what  is  there^  in  esprem  terms, 
eaJiiUA  pcfjury. 

i  Subscriptions  to  articles  of  faith  are  among 
the  most  flagrant  examples  of  this  mode  of  mis- 
application. In  this  most  exquisite  contrivance 
Is  comprised  everything  that  can  recommend  it 
to  the  head  and  to  the  heartof  senseless  tyranny ; 
the  oluect  useless,  the  means  flagitiousi  and  the 
aoopmpUshment  impossible.  The  pious  nope  that 
penury  may  conduct  the  heretic  to  eternal  tortures 
Is  the  only  expectation  that  wears  the  fiuntest 
colours  of  a  reasonable  one. 

The  author  of  the  code  just  mentioned  has 
taken  care  to  exact  from  his  sulijects  this  proof 
of  their  belief  in  a  set  of  articles,  by  which  the 
dreams  of  a  parcel  of  churchmen  in  16^  are 
fixed  as  the  11^  plus  ultra  of  English  wisdom  in 
matters  of  religion  to  the  end  of  tim&  In  this 
Anago,  worthy  in  every  rsspect  of  the  age  which 
gave  it  birth,  the  flower  of  the  English  youth 
are  made  to  proftss  belief,  before  it  &  pretended 
they  can  cBtertam  it,  that  they  may  ever  after 


5.  As  to  the  wardmg  of  it,  it  should  net 
confine  itself  to  dedarations  of  so  ge»trml  a 
nature  as  to  be  nugatoty ;  sudi  as,  ftr  ex- 
ample, a  simple  promise  of  general  good  be- 
haviour, unaccompanied  with  any  assnranoe 
of  a  specific  nature.  For  in  this  way,  too, 
it  is  rendered  in^ffieaciouM,  and  by  ita  iaeft^ 
cacy  contemptible.  I 

The  u$€,  then,  of  a  promissory  oath,  and 
in  particular  of  an  oath  of  office,  .appears  to 
be  the  employing  the  joint  force  of  the  rei- 
gious  and  moral  sanctions,  or,  at  any  rate,  of 
one  of  them,  in  aid  of  the  poUticaL  And  the 
instances  in  which  it  nmy  with  proprUtjf  he 
called  in  and  apfdied,  are  those  where*  the 
mjimctian  not  being  frivolous,  nor  infring»- 
ment  necessarily  fr^uent,  nor  the  ordioary 
penid  sanction  of  itself  sufficient  to  the  pur- 
pose, a  violation  of  the  duty  thus  aanctjooed 
may  be  capable  of  being  ascertained  by  evi- 
dence, which,  though  not  sufficient  to  ground 
a  judicial  conviction,  may  yet  be  sufficient  to 
draw  on  the  deUiM}uent  a  censure  more  or 
less  determinate  on  the  port  of  the  triboBai 


be  obliffed  to  pretend  it,  because  tiiey  have  pr^ 
fessed  It  Sincerity  and  disoemment,  the  t«o 
qualities  the  most  odious,  and  the  moat  joatly  ao^ 
to  a  domineering,  an  over-fbd,  a  lasy,  a  ooimpiad, 
a  corrupting,  and,  in  tiie  most  palpable  panls, 
an  anti-chiutian  priestiiood,  are  thus  nmed  te 
the  bud,  and  the  minds  of  the  risb^  race  erl^ia- 
lators  emasculated,  poisoned,  and  ftshiooedfri 
infiuicy  to  tiieir  yoke. 

The  official  oaths,  which  may  be  seen  a^^ttend 
in  such  abundance  on  the  £soe  of  English  statate 
law,  lodk,  all  of  them,  as  far  as  reooUnrtkm  serves 
me,  as  if  stamped  upon  this  modd.  You  woqU 
swear  them  penned,  everv  one  of  tiiem.  by  dbe 
same  old  woman  in  her  uotaffe.  I  raeak  cv  the 
productions  of  modem  timet  rar,  in  thb  Kae,  is. 
telligence  seems  to  have  been  not  atathmary.  bet 
retrMprade.  In  a  book  of  oaths  printed  in  IM, 
I  find,  in  many  instances,  clauses  of  a  nedie 
nature,  which  show,  that  in  those  di^  the  per- 
fection of  imbecility  and  insenaibility  were  not  as 
yet  by  any  means  attained. 

A  collection  of  the  instances  hi  whicfa  this  so 
much  vaunted  sanctioo  is  univcnally  and  aa* 
toriondy  trodden  under  fiiot  befbre  tne  eyes  of 
an  assistiniir  priesthood,  a  contented  magistncy, 
and  a  passive  legisktnre,  would  be  a  work  not 
without  curiodty,  though,  in  timea  like  tiie  pr^ 
sent,  of  more  curiodty  than  uae. 

11  The  oathprescribedbya  statute  of  Geo.  n. 
(2  Gea  IL  dL  23)  to  be  taken  by  atlDmnrsoa 
admission,  runs  in  these  words:  ^  I  j1,  B.  ds 
swear  ifuU  I  Witt  truiy  and  honestiy  demean  mm» 
se^inthe  practice  of  on  attcrneyy  aeeordhtg  talM 
bcstofmyknowledJeandabUitp.  SoheipmeOod.'* 

Toe  attorney  who  penned  thai  ositt  eaght  ta 
have  been  hanged  for  a  traitor  to  mankincL  He 
had  a  recdpt  in  his  pocket  fi«  making  the  whsle 
race  virtuous;  and  out  of  pure  spite,  tor  k  coM 
be  nothing  dse,  refused  to  give  them  the  benefit 
of  it  For  attorney  he  had  but  to  put  A« 
creature,  and  the  business  would  have  oeen  c 
All  traders  grasp  at  monopoly.  But  it  was  re- 
served for  attorneys  to  give  themsdvca  the  m»* 
nopdy  of  «  trtUhT  and^*  honesty,'* 
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of  oihdIoil  And  to  this  purpoBe  it  will  be 
the  better  adapted,  the  more  specific  and 
pointed  it  is  in  the  description  it  gives  of  the 
demeanour  which  it  endeavonrs  to  ensure  or 
to  prevent ;  and  the  more  difficult  it  eonse- 
qaenily  renders  it  to  delinquency  to  screen 
itself  from  the  puWc  eye. 

Binding,  restraining,  are  not  the  only  ef- 
fects which  may  be  derived  firom  an  engage- 
ment of  thb  nature.  Under  the  semblance 
of  coercion,  it  may  be  made  to  cover  real 
liberty ;  and  the  probity  of  public  men  may 
find  dielter  under  it  against  the  tyranny  of 
private  influence.  Set  its  efficacy  at  the  low- 
est rate,  an  oatii  is  a  most  comfortable  shield 
against  all  importunity  which  is  not  in  alli- 
ance with  a  man's  own  inclination.  My  heart 
it  with  you,  he  may  my,  but  the  oath  I  have 
taken  tiee  my  hands.  But  he  will  not  be  called 
upon  to  8^  so :  he  will  not  be  put  to  the 
expense  of  any  sudi  insincerity.  What  every 
ooe  sees  cannot  be  granted,  is  not  asked. 
Tou  cannot  my  to  a  man,  €hod  Sir,  perjure 
youne^to  ehUge  me:  no,  not  even  to  one 
who,  mr  ends  of  his  own,  you  are  sure  would 
perjure  himself  without  remorse:  the  bare 
proposition  would  be  an  insult :  still  less  can 
you  complain  of  him  for  not  having  done  so 
of  his  own  accord. 

This  use  of  sn  oath  is  of  no  light  import- 
anee.  Sdf  is  but  one :  connexions  are  infi- 
nite. The  danger  which  the  probity  of  a 
public  man  is  exposed  to  firom  the  suggestions 
of  his  own  immediate  interest,  is  trifling  in 
comparison  with  the  attacks  it  has  to  sustain 
from  the  interests  of  all  sorts  whidi  surround 
him.  Amongst  these,  local  and  professional 
interests  are  particularly  dangerous :  indivi- 
dual  ones  venture  not  be3rond  a  whisper :  the 
others,  by  their  damour,  counterfeit  the  pub- 
lic voice,  and  clothe  themselves  impudently 
in  the  garb  of  virtue.  Strengthened  by  secret 
indiniufion,  and  entrenched  behind  the  ram- 
part of  an  oath,  probity  may  bid  defiance  to 
•Q  Hs  adversaries. 

TUs  same  principle  of  liberty,  under  the 
temblance  dT  constraint,  may  be  applied  to 
the  other  brandies  of  public  duty,  not  lem 
to  the  relief  of  the  individual,  than  to  the 
•dvantage  of  the  service.  In  parliament,  for 
example,  what  more  common  than  to  do  the 
devil's  work,  not  by  choice,  but  by  necessity ; 
u^  in  bitterness  of  heart,  to  serve  at  the 
«pense  of  the  public  the  little  tyrant  whom 
you  hate?* 


*  Read  Mr.  Burke's  Letters  and  Speeches  to 
thedectots  of  Brittd,  and  see  all  the  powers  of 
2j^<|ttttoe  exhsHsted,  and,  as  the  event  seems  to 
nsve  ibownf  hi  vain,  in  defending  a  public  man 
f^ntt  the  unputation  of  prefenwg  the  real  in- 


|mt  of  the  British  empire  and  of  mankind  to 
ue  nnaginary  interests  and  real  prgudices  of  a 
few  leading  men  in  that  one  town.   An  oath,  if 


r  interests  uid  real  prgudices  of  a 

_  Jien  in  that  one  town.   An  oath,  if 

pomed  With  pmper  skill  and  attention,  might 


As  to  what  may  be  called  the  umetumatioe 
part  of  it,  an  oath  should  be  such  as  men  of 
all  persuasions  in  matters  of  religion  may  take 
without  bdying  their  prindpl^  Whom  is 
it  to  bind?  Everybody.  What  ties,  then, 
should  it  employ  ?  What  but  such  as  every 
body  will  be  bound  by.  If  one  tie  is  not 
sufficient,  what  follows?  That  it  should 
add  another.  Even  under  the  darknem  of 
Kiglish  bigotry,  this  precaution  is  not  alto- 
gether unobserved.  Jews  are  sworn  upon  the 
Old  Testament,  Mahometans  upon  the  Ko> 
ran,  Hindoos  upon  the  book  which  passes 
among  that  people  for  the  repository  of  reli- 
gious truth.  If  a  man  has  religion,  bind  him, 
whatever  it  be,  by  his  religion :  but  if  he  has 
none,  is  he  for  that  reason  to  go  free  ?  Com- 
mon sense,  were  that  consulted,  would  pro- 
nounce the  contrary :  the  fewer  the  ties  that 
can  take  hold  of  him,  the  greater  the  need  of 
making  the  utmost  of  those  few.  The  rebel 
to  religion  may  still  bear  allegiance  to  the 
laws  of  honour;  to  those  laws,  to  which 
every  thinking  man,  in  proportion  as  he  de- 
serves that  title,  will  ever  pay  obedience. 

Of  all  things,  therefore,  an  oath  ought  not 
to  involve  in  its  texture,  explicitly  or  im- 
plidtly,  a  religious  creed:  not  so  much  as 
a  declaration  df  theism.  Why?  Because  it 
ought  not  to  force  a  man  to  add  immorality 
to  irreligion :  it  ought  not,  by  exposinga  man 
to  the  reproach  of  insincerity,  to  give  him  an 
interest  m  propagating  the  notion  of  its  be- 
ing fiivolous  snd  unobligstory,  and  force  him 
thus  to  make  war  upon  its  credit  in  order  to 
mve  his  own. 

"WhatI  athiests  then?— would  vou  let 
in  athieste  into  your  establishment?'  I  an- 
swer —  that  is  not  the  question.  The  ques- 
tion is  not,  whether  sui^  an  exdusion  would 
be  desirable,  but  ipdiether  it  oug^t  to  be  en- 
deavoured at  by  such  means.  It  is  the  pro- 
perty of  tests,  not  to  exclude  anybody  from 
the  trust,  but  such  whom  the  very  exclusion 
demonstrates  to  be  peculiarly  worthy  of  ad- 
mittance. The  dilemma  is  insuperaUe.  Take 
at  once  the  case  of  the  athiest  as  the  strong- 
est If  he  swallows  your  test,  it  fiuls  of  its 
end  by  the  supposition:  if  he  refuses  it,  he 
proves,  by  the  very  refusal,  that  an  athiest, 
instead  of  being  inferior  to  bdievers  in  the 
artide  oi  probity,  is  superbr.  It  proves  him 
in  particular  to  be  superior  in  that  point  to 
a  Church- of -Eng^d  clergy.  What  diurch- 
man  of  that  denomination  can  pretend  to 
stick  at  perjury  ?  He  is  trained  up  to  it  from 
a  child:  he  sucks  it  in  with  the  milk  of  his 
ahna  mater :  it  is  meat  and  drink  to  him.') 


give  parliamentary  virtue  its  perpetual  quietus 
rnm  audi  distressmg  and  degnding  difficulties. 
-I*  I  shudder  at  the  very  possibility  of  doing  an 
injustice:  trifling  m  ii\}ustioe  may  appear  to  tome 
eyes  in  sndi  an  Instance.  Oxford  indudes  but 
half  the  dmidi,  though  that  not  the  least  oon- 
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Does  the  stomadi  of  an  aihiest  revolt  at 
snch  a  potion?  It  cannot,  without  numifest- 
ing  a  degree  of  sensibility  unknown  to  the 
whole  English  hierardiy.  What  more  indis- 
putable proof  can  be  given  of  the  purest  vir- 
tue, thui  the  abstaining  from  delinquency, 
where  temptation  is  violent  and  discovery 
impossible  ?  Is  a  man  to  be  heard  who  should 
pretend  to  apprehend  mischief  to  society  from 
sudi  a  character  ? — and  more,  too,  than  from 
one  that  knows  no  such  scruples?  Will  it 
be  assumed,  that  athiests  will  in  general  take 
the  test  and  enter,  instead  of  refusing  it  and 
being  shut  out?  Then  the  equally  general 
effect  ci  such  a  test  on  men  of  that  descrip- 
tion will  be  to  produce  perjury,  instead  of  the 
efibct  it  aims  at.  Which  is  the  worst  charac- 
ter, a  conscientious  a^est,  or  a  perjured 
diurchman,  it  is  needless  to  dispute :  thus 
much  may  be  affirmed  without  much  fear  of 
contradiction,  that  a  perjured  athiest  is  worse 
than  an  tmperjured  one. 

The  wording  of  this  sanctionative  part  is 
also  material  in  another  point  of  view.  Ac- 
cording to  the  language  employed,  the  decla- 
ration may  be  more  or  less  solemn  and  intenne. 
It  may  import  a  greater  or  less  measure  of 
attention  to  the  subject,  of  confidence  in  the 
truth  of  what  is  uttered,  of  sensibility  to  the 
importance  of  truth  in  that  instance,  and  of 
the  guilt  and  danger  of  a  departure  from  it. 
As  the  importance  of  the  occasion  admits  of 
various  degrees,  so  may  the  solemnity  of  the 
oath ;  that  extraordinary  resources  may  not 
be  lavished  upon  ordinary  objects,  nor  instru- 
ments, of  which  the  efficiency  depends  so  much 
upon  the  opinion  of  their  sanctity,  be  profaned 
by  a  too  finequent  use.  But  to  sift  this  part 
<^  the  sutject  to  the  bottom,  would  lead  us 
to  too  great  a  distance. 

But  the  greater  the  measure  of  strength 
which,  by  proper  management,  may  be  given 
to  the  moral  as  well  as  the  religious  part  of 
this  complex  tie,  the  greater  ought  to  be  the 
care  taken  not  to  overstrain  it,  nor  apply  it 
to  any  improper  use.  Above  all  things,  it 
ought  never  to  be  employed  to  force  con- 
science: never  but  in  concert  with  con- 
science, and  in  subservience  to  her  dictates. 
It  ought  never  to  be  employed  where  there 
can  be  the  least  doubt,  whether  a  man  looks 
upon  that  to  be  right  which  it  requires  him 
to  do :  mndi  less  when  it  is  certain  he  thinks 


siderable.  In  Cambridge,  whether  statutes  are 
sworn  to,  or,  if  sworn  to,  nabitoally  broken,  not 
having  the  means  of  certain^  in  my  hands,  I 
stay  not  to  inquire.  But  the  distinction,  if  there 
be  any,  is  of  mighty  little  consequence.  In  such 
a  case,  delinquency  and  connivance  are  scarce 
worth  distinguishing.  Who  ever  heard  of  any 
attempt,  on  the  part  of  either  university,  to  dis- 
tinguish itidf  in  this  point  from  the  other  ?  Who 
ever  heard  of  any  uneasineis  expressed  by  aCam- 
bridge  bishop,  as  audi,  at  the  apprentioeship 
•enred  to  impiety  by  an  OxfM  one? 


it  wrong  It  can  there  only  be  made  bk 
of  with  propriety,  where  it  is  employed  to 
strengthen  conscience  against  temptation, 
and  to  render  his  acting  in  the  manner  whidi 
he  himself  believes  to  be  right,  more  sure. 

Compare  to  these  several  rules  the  exam- 
ple given  in  the  text :  particular  application 
would  double  the  length  of  a  section  already 
but  too  long. 


CHAPTER  VL 
Trr.  IV.  —  Op  PuBsuBK-OBirKaALs. 

Art.  I.  —  'The  functions  of  a  pursoer- 
general  of  an  immediate  court,  shall  be,  is 
civil  matters, — 

1.  To  redaim  the  execution  of  all  laws  in 
the  execution  of  which  no  individual  has  any 
special  interest,  and  of  those  in  the  execution 
of  which  the  nation  has  a  special  intcKst  of 
its  own,  superadded  to  that  of  iodividuali. 

2.  •  To  act  on  behalf  of  the  king  in  his 
individual  cap^ty,  as  well  in  the  character 
of  defendant  as  that  of  plaintiff, 

3.  To  act  on  beludf  of  every  rjphuUiff^} 
who,  through  poverty  and  want  offrieods,  is 
unable  to  engage  any  other  advocate. 

4.  To  obviate  any  prejudice  he  sees  likdj 
to  result  to  justice,  from  any  oversight  or 
unskilfiilness  on  the  part  of  a  Inkmtijf^] 
who  pleads  his  own  cause,  or  on  the  part  of 
his  advocate,  gratuitous  or  professionaL 

Art.  IL  —  In  penal  matters, — 

1.  To  superintend  the  proceedings  of  every 
private  prosecutor ;  to  assist  him,  in  case  of 
oversight  or  unskilfulness ;  and  to  watch  over 
him,  and  prevent  remissness  or  collusion  with 
the  defendant. 

2.  To  reclaim  the  execution  of  all  penal 
laws,  by  performing  the  functions  of  prose- 
cutor where  no  private  prosecutor  is  received 
in  preference ;  and  in  the  cases,  if  any,  wlme 
individuals  are  not  admitted  to  prosecute. 

^  Art.  IIL  —  In  cases  where  the  administra- 
tive body  of  a  territory  for  which  he  serves, 
is  empowered  to  act  in  the  character  of  pur- 
suer by  the  hands  of  its  procurator-avndic, 
and  the  pursuer-general  is  not  engaged  by  hb 
office  on  the  other  side,  he  has  concurrent 
authority  wiUi  such  precurator-syn^c,  each 
cause  belonging  to  that  one  of  them  who  k 
first  seized  of  it  But,  to  prevent  ocAusioo 
or  remissness,  eadi  of  them  has  a  right  to 
recdve  communication  of  all  audi  bosineai 
carried  on  by  the  other. 

Art.  IV.  — Where  a  0«ri«er^]  whose 
interests  a  rpartiio^-^eiiera/*]  has  espooaed, 
happens  to  ^be  made  defendasU^'i  in  a  cross 
cause,  growing  out  of  tiiat  in  wfaidk  he  was 


>  D'Kr,  O.   Omit  this  paragraali. 
b  Def.  O.  Defendant. 
«  Dsr.  O.  Defender-Oencal. 
d  Det,  O.  beeome  Pumer. 
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[picrstrer,^]  the  [purtKO'-jreiMra/*]  md  not 
the  rd^fkndiT'general*']  shall  take  in  charge 
the  mteresta  m  such  party  In  such  deriyative 


Art.  V.  —  In  a  court  of  appeal,  the  cUent 
of  the  {jnaramer'general^'i  sluul  be  the  party 
who  was  the  client  of  the  [mtmer^enaral^ 
of  the  immediate  court  in  the  original  cause. 

Art.  y  L  —  Cku»e»  m  the  oath  of  tiffiee 
to  be  taken  by  pumure-generalt  in  the  room 
ofCiatue  L  m  the  oath  appointed  to  be  taken 
^hidaee: — 

1.  That  I  will,  at  all  times,  be  vigilant  in 
looking  out  for,  forward  in  entering  upon, 
said  fidthful  in  executing,  all  such  buoness  as 
the  law  has  giren  me  in  diarge :  not  sufiering 
myself  to  be  turned  aside  from  the  pursuit  or 
tlie  performance  of  it,  by  indolence  or  by  In- 
terest, by  hope  or  by  fear,  by  affection  or  by 
enmity  towards  any  individual,  or  dass  of 
men,  or  party  in  Hie  state. 

Art.  VIL  — 2.  That  in  my  leal  on  behalf 
of  the  cause  I  have  in  charge,  I  will  not  seek 
to  serve  it  at  the  expense  of  truth  or  justice. 
I  will  not  use  any  endeavours  to  cause  to  be 
received  as  true,  any  feet  which  I  do  not  be- 
lieTe  to  be  true ,  nor  as  just,  any  conclusion 
whidi  I  do  not  believe  to  be  just ;  nor  my 
perraasion  of  the  truth  of  any  feet,  or  the 
jottiee  of  any  conclusion,  as  stronger  than  it 
really  is :  nor  will  I  sedc  to  put  upon  the 
conduct  of  any  man,  any  oolounng  other  than 
what  I  believe  to  be  true:  nor  will  I  exercise 
partiality  in  fevour  of  the  party  whose  inte- 
rest I  espouse,  any  otherwise  than  by  do- 
ing such  acts  as  justice  re<}uires  to  be  done, 
and  giving  such  counsel  as  justice  requires  to 
be  given,  on  his  behalf  and  by  applying  my 
fecuHies  to  the  discovering  and  presenting  of 
such  considerations  as  make  in  fevour  of  his 
cause,  in  preference  to  such  as  make  agafaist 
it. 

*,*  For  the  other  provinons  relative  to 
pvirsuer-gMierals,  see  Tit.  IIL  OfJmdgee, 


CHAPTER  VIL 
Tit.  V.  —  Of  DirsHDia-GENSRALs. 

Art  L  -~  The  functions  of  a  defender- 
fensial  of  an  immediate  court  shall  be,  in 
matters  dvil  as  well  as  penal, — 

1.  To  act  on  behalf  of  every  defendant, 
who,  through  poverty  and  want  of  friends,  is 
unable  to  engage  any  other  advocate. 

3.  To  obviate  any  prejudice  he  sees  likely 
to  result  to  justice,  from  any  oversight  or 
unskUfelness  on  the  part  of  a  defendant  who 
pleads  his  own  cause,  or  on  the  part  of  his 
private  advocate,  gratuitous  or  professional. 


k  DzF.  G.  Defendant. 
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Art  IL^To  act  on  behalf  of  the  admi- 
nistrative  body  of  the  territory  for  which  he 
serves,  in  cases  where  the  pursuer-general  is 
engaged  on  the  other  side:  but  this  in  con- 
currence with  the  procurator-syndic  of  that 
body,  in  the  same  manner  as  the  pursuer- 
general  would  have  had  to  act 

*/  For  the  other  provisions  relative  to 
defender-generals,  see  Tit  IIL  OfJud^^ 
and  Tit  IV.  Of  Pursuer-GeneraU. 


CHAPTER  VUL 
Tit.  VL  —  Of  Voluntary  PaosBcuroBS. 

Art.  L — For  any  offence  not  specially  ex« 
cepted,  any  man  not  specially  inhibited  may 
be  admitted  to  prosecute:  giving  competent 
security  against  ooUusion,  litigious  vexation, 
and  calumny. 

Art  11. — But  no  roan,  other  than  the  pur- 
suer-general, is  bound  to  take  upon  him  this 
duty,  and  any  man  may  call  upon  the  pursuer- 
general  to  ti^e  it  off  his  hands. 

Art  III In  the  following  cases,  the 

judge,  upon  the  petition  of  an  mdividual, 
may  admit  him  to  prosecute  In  preference  to 
the  pursuer-general,  if  he  thinks  the  purposes 
of  justice  mil  be  better  served  by  such  pre- 
ference, declaring  that  such  is  lus  opinion, 
and  for  what  reasons: — 

1.  Where  the  pursuer-general,  in  virtue  of 
some  connexion  or  otherwise,  stands  exposed 
to  a  suspidon  of  collusion  with  the  defendant. 

2.  Where  the  prosecution  seems  likely  to 
be  of  an  intricate  nature,  and  to  require  more 
time  than  it  may  be  in  the  power  of  the  pur- 
suer-general to  devote  tolt,  without  prejudice 
to  his  duty  in  respect  of  other  business. 

8.  Where  the  person  offering  himself  as 
prosecutor  has  a  special  interest,  whether 
lucrative  or  vindictive:  as  in  case  of  theft, 
defrandment,  malidous  destruction  or  enda* 
magement,  robbery,  and  other  private  of^ 
fences  raised  to  the  rank  of  public  ones:  so 
also  in  case  of  peijury,  to  the  prejudice  of  an 
individuaL 

4.  Where  a  reward  is  provided,  which,  in 
proportion  to  the  circumstances  of  the  volun- 
tary prosecutor,  is  considerable,  and  he,  wish- 
ing for  his  own  security  to  have  the  conduct 
of  the  prosecution  in  his  own  hands,  can  show 
a  probability  of  its  being  terminated  more 
speedily,  or  with  the  better  chance  of  success 
in  his  hands  than  in  those  of  the  pursuer- 
generaL 

Art  IV.  —  But  no  delay  shall  be  granted 
for  the  purpose  of  inquiring  into  the  relative 
fitness  of  such  voluntary  prosecutor:  and  ra- 
ther than  any  delay  shall  ensue,  the  fonction 
shall  be  assigned  provisionally  to  the  pursuer- 
general. 

Art  V.  —  No  person  shall  be  received  de- 
finitively  in  the  character  of  voluntary  pro- 
B  b 
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secotor,  till  after  bearing  what,  if  any  thing, 
can  l>e  urged  against  hu  admission  on  the 
part  of  the  pursuer-generaL 

Art.  VI.  —  Failing  the  voluntary  prose- 
cutor by  death,  absence,  unnecessary  delay, 
rejection  for  collusion  or  other  misbehaviour, 
or  dismission  at  his  own  request,  the  charge 
of  the  prosecution  devolves  on  tiie  pursuer- 
general  of  course. 

Art.  y IL  —  On  notice  given  to  the  pur- 
suer-general, 9  voluntary  prosecutor  may  at 
any  time  be  relieved  from  his  duty  by  leave 
of  the  judge,  which  eifaall  not  be  reftised  with- 
out special  cause. 

Art.  VIII.  —  Among  divers  persons  offer- 
ing themselves  in  concurrence  to  undertake 
l^e  charge  of  voluntary  prosecutor,  the  judge, 
after  hearing  the  pursuer-general,  shall  choose 
that  one  who  in  hu  judgment  appears  the 
fittest ;  superiority  of  interest,  aInUty  pecu- 
niary and  intellectual,  and  moral  character, 
all  being  taken  into  the  account :  but  ratiier 
than  delay  should  ensue,  the  charge  shall 
be  provisionally  committed  to  the  pursuer- 
general,  as  by  Art.  IV. 

Art.  IX.  —  A  voluntary  prosecutor  may 
at  any  time,  by  a  written  instnunent,  or  by 
oral  appointment  made  in  court,  depute  any 
one  person  to  act  in  his  stead ;  the  principal 
remaining  answerable  for  such  deputy,  until 
such  deputation  be  revoked,  which  it  may  be 
at  any  time. 

Art.  X.  —  So  may  he  associate  with  him, 
on  the  like  terms,  any  person  or  persons  as 
colleagues,  with  leave  of  the  court,  and  not 
otherwise:  and  the  act  of  any  one  such  co- 
prosecutor  shall  bind  the  rest. 

Art.  XI. — A  voluntary  prosecutor  shall 
be  reimbursed,  at  the  public  expense,  such 
part  of  his  costs  as  would  have  been  incurred 
had  the  prosecution  remained  in  the  hands  of 
the  pursuer-general:  and  this  even  in  case 
of  acquittal,  unless  refused  on  the  ground  df 
calumny,  temerity,  vexation,  or  other  special 
cause. 

Art.  XII. — Honoranf  rewards  shall  be 
provided,  which  a  voluntary  prosecutor  shall 
be  at  liberty  to  receive,  inst^  of  any  pecu- 
niary rewards  proflRered  by  the  law. 

Art.  XIIL  — Where  a  voluntary  prosecu- 
tor accepts  an  honorary  reward  in  Ueu  of  a 
pecuniary  one,  he  shall  besides  be  reimbursed 
his  costs  actuaUy  out  of  pocket:  yet  so  that 
the  difference  between  such  costs  and  the 
taxed  costs,  added  to  the  pecuniary  value  of 
the  honorary  reward,  shall  not  exceed  the 
amount  of  sudi  pecuniary  reward* 

Art.  XIV.  —  Where  no  honorary  reward 
is  provided,  should  the  voluntary  prosecutor 
release  his  right  to  the  whole  or  any  part  of 
the  pecuniary  reward,  such  release  shall  not 
be  deemed  to  extend  to  the  difference  between 
costs  out  of  pocket  and  taxed  costs. 

Art.  XV.  —  It  lies  upon  the  punuer-ge- 


neral  to  watch  and  take  care  that  there  be  BO 
coUuaion  between  the  defendant  and  a  volmi- 
tary  prosecutor,  nor  any  undue  fiivour  shown 
by  the  latter  to  the  former. 

Art  XVI.  —  It  lies  upon  the  judge  to 
watch  and  take  care  that  there  be  no  coUa- 
sion  or  undue  fiivour  between  the  defiendaai 
and  the  pursuer-general,  with  or  without  a 
voluntary  prosecutor. 

Art.  XVII.  —  To  prevent  collnsion,  and 
that  eadi  may,  as  occasion  requires,  be  as  a. 
check  or  as  a  spur  to  the  other,  where  the 
charge  of  proeecution  is  a4judged  to  the  pur- 
suer-general, in  preference  to  an  individual 
who  otherwise  might  have  been  admitted  a^ 
voluntary  proaecutor,  commnnication  of  pro- 
ceedings and  inspection  of  docunoents  uudl 
be  given  to  such  individual,  and  met  verm 
to  &e  pursuer-general. 

Art.  X  VIIL — Any  person  may,  with  leave 
of  the  court,  put  at  any  time  to  the  pursuer- 
general,  or  other  prosecutor,  any  questioDS 
tending  to  ascertain  whether  collusion  or  un^ 
due  fiivour  has  not  taken,  or  is  not  int^ided 
to  take  place;  nor  shall  such  leave  be  re- 
fiised,  unless  for  special  cause ;  such  as  evil 
conscience  on  the  part  of  the  questionery 
accompanied  with  an  intention  of  calumny, 
vexation,  or  mischievous  delay. 

Art.  XIX.  —  It  lies  upon  the  judge  to  be 
on  hia  guard  against  any  intention,  on  the 
part  of  a  voluntary  prosecutor,  to  give  up  the 
reward,  without  leave  of  the  court,  to  the 
defendant :  in  which  view,  a  promise  not  to 
do  so  mav  be  exacted  upon  oath:  and  in  esse 
of  necessity,  the  whole,  or  any  part  of  sudi 
reward,  may  be  stopped  for  the  benefit  of  the 
public  treasury. 

Art.  XX It  is  aground  for  suspidooof 

undue  &vour  or  collusion,  if  the  voluntary 
prosecutor,  or  person  applying  to  be  received 
in  that  diaracter,  is  connected  with  the  de- 
fendant in  the  way  of  interest,  ocHiBanguiBity, 
affinity,  or  intimate  acquaintance.  But  no 
such  connexion  ought  to  be  received  of  itsdf 
as  condusive  evidence:  since  the  cause  nay 
often  subsist,  without  being  attended  witli 
any  such  effect 

Art  XXL — No  person  shall  be  admitted 
to  take  upon  him  the  charge  of  voluntary 
prosecutor,  until  he  has  taken  the  fiiUowiif 
oath:  — 

I,  V.  P.  being  about  to  be  admitted  vo- 
luntaiy  prosecutor  in  this  cause,  do  aolenyily 
promise  and  swear —  That  during  my  eooti- 
nuance  in  this  trust,  I  will  employ  the  almost 
of  my  endeavours,  and  use  the  utmost  expe- 
dition in  my  power,  by  all  lawful  meam  to 
bring  the  defendant  to  justiee:  not  aoftiii^ 
myself  to  be  turned  aside  from  tho  perfer- 
mance  of  this  my  duty,  by  indolence  or  I9 
interest,  by  hope  or  by  fear,  by  affection  or  by 
enmity,  towards  any  person  or  persona  what- 
soever.   I  will  not,  without  t^  leave  of  the 
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eourt,  abcw  him  any  fityour  tending  to  exempt 
him  from  the  whole  or  any  part  of  the  pu- 
nishinent  which  he  may  be  deemed  to  have 
incurred,  mueh  less  consult  and  collude  with 
bim  to  any  such  purpose:  [nor  will  I,  during 
the  time  prescribed  for  secresy,  communicate 
to  bim,  directly  or  indirectly,  but  on  the  con- 
trary wiD,  to  iht  best  of  my  power,  keep  con- 
cealed from  him,  and  from  eyery  one  through 
whose  Imowledge  he  might  deriye  adyan- 
tage,  any  particulars  which  the  law  requires 
to  he  kept  secret  from  the  defendant  in  sudi 
a  cause.] 

Art.  XXIL  —  Information  of  any  offence, 
or  of  any  ground  for  suspecting  the  commis- 
sion of  any  offence,  shall  not  be  receiyed, 
either  by  the  judge  or  by  the  pursuer-goieral, 
but  upon  oath. 

Art.  XXIIL  —  Any  information  so  giyen, 
may  be  giyen  in  secret;  and  the  pursuer- 
general,  upon  requisition  made  to  him  by  the 
infrkrmer,  shall  bind  himself  by  oath,  not  to 
make  known  the  informer,  uiUess  and  until, 
in  due  form  of  law,  authorised  so  to  do. 

Art.  XXIV.  —  At  the  conclusion  of  the 
suit,  or  at  any  prior  stage,  the  judge,  upon 
requifflti<m  made  on  the  part  of  the  defendant, 
ia  bound,  if  he  sees  probable  ground  for  an 
action  for  rash  or  malicious  prosecution,  to 
order  the  pursuer-general  to  make  known  the 
informer  for  that  purpose. 

Art.  XXV.  —  Any  pecuniary  reward  of- 
liered  by  or  accor^ng  to  law,  may  be  paid  in 
the  whole,  or  in  any  part,  to  the  informer, 
without  his  being  known,  upon  application 
made  by  the  pursuer-general,  or  any  other 
person,  in  such  informer's  behal£  It  shaD  be 
paid  to  the  pursuer-general  for  his  use,  and  by 
the  pursuer-general  to  him  or  to  his  order,  he 
giying  a  receipt  for  it  in  the  secret  register- 
hook  :  and  eyery  such  sum  shall  be  comprised 
in  the  pursuer-general's  periodical  account,  to 
he  rendered  upon  oath. 

Art.  XXVI A  prosecutor  or  informer 

may  be  punished  as  foe  rash  or  raaMdous  pro- 
secution or  information,  without  any  separate 
action  instituted  for  that  purpose,  and  upon 
the  mere  eyidence  presented  in  the  course  of 
the  prosecution  itsc^:  unless,  haying  further 
defence  to  make,  he  requires  that  a  separate 
action  should  be  instituted  for  that  purpose, 
in  which  case  the  proceedings  in  the  original 
eause  shall  stand  as  eyidence  in  such  cross 


OBSERVATIONS  ON  TITLES  IV. 
V.  It  VI. 

§  I.  iStsnfsrt^,  in  pent  of  ReMum^  bttw^tm 
the  I^aviium*  relative  to  the  three  JUnes. 
Regulations  fit  for  the  ofBce  of  judge  being 
^tvex,  so  are  they  for  that  of  pursuer-gene- 
ral: so  are  they  again  for  that  of  defender- 


general:  a  few  sli^t  dlffsrences,  such  as 
diose  which  haye  been  seen,  compose  the 
only  exceptions  which  a  minute  examination 
sugg^ested  to  my  yicw.  The  substance  of  the 
titles  being  so  fer  the  same,  so  fer  might  be, 
so  for  therefore  ought  to  be,  the  words  :  eadem 
natura,  eadem  nomenchturat  is  a^rule  that  in 
legislatiye  composition  ought  neyer  to  be  de- 
parted from :  fecflity,  breyity,  predsidn,  and 
certainty,  are  equally  and  jointly  senredby  it. 
But  iije  provisions  which  the  reader  haa 
seen,  were  determined  by  the  reasons  which 
he  has  also  seen.  To  be  satisfied  that,  under 
the  exceptions  just  mentioned,  the  proyisions 
referred  in  the  first  instance  to  the  judicial 
office,  are  applicable,  with  a  degree  of  ad- 
yantage  more  or  less  consideraUe,  to  the  two 
other  offices,  a  reader,  should  any  one  think 
it  worth  his  while,  has  but  to  go  oyer  the 
obseryations  contained  under  the  preceding 
title  twice  more,  considering  them  succe%> 
siyely  in  those  two  frirther  points  of  yiew^ 
Where  the  particalar  reason  railed,  thegene^ 
ral  advantage  of  uniformity  was  always  found 
sufficient  to  turn  the  scale  on  that  side,  no 
particular  reason  being  diseoyerahle  in  the 
opposite  scale. 

§  2.  Reasons  for  keeping  ike  three  Lines 
separate. 

Various  reasons  plead  against  nixing  the 
lines,  so  as  to  suffiera  man  to  seek  promotion 
in  a  line  different  from  that  he  has  once  em- 
barked in.  As  ftv  an jT  adyaatages  that  would 
result  firom  such  an  mtermizture,  I  can  find 
none. 

I.  General  reasons  applicaUe  to  all  the 
lines: — 

I.  Eaeh  class  nuAes  the  better  check  iqwn 
the  two  others^  From  diyersity  of  occupa- 
tion mi^  naturally  be  expected  a  certain  di- 
yersity of  character :  for  m  what  time  of  life 
is  not  character  apt  to  reoeiye  a  tincture  from 
occupation?  Interests  different,  and  ways  of 
thinking  different  in  some  respects.  Eadi 
line  will  thence  be  a  sort  of  spy  upon  the 
two  others,  ready  to  give  inforowtion  to  the 
public  of  anything  it  sees  amiss.  Prejudice, 
should  anything  <^  that  sort  find  admittance, 
will  in  the  difoent  Bnes  be  apt  to  take  a 
diffident  direction,  and  one  braadh  may  senre 
as  a  corrective  to  another.  Bodies  ci  men  — 
men  in  general,  and  lawyers  more  especially, 
are  sure  to  find  out  or  to  create  a  corporate 
interest:  and  they  can  searody  have  one 
which  is  not  hostile  in  some  way  or  other  to 
^e  interest  of  the  pvUic  at  large.  Diviaoa 
may  serve  to  render  this  professional  interest 
in  some  measure  the  less  finmidable. 

As  to  the  National  Assembly,  nothing  can 
be  more  manifest  than  the  apprehension  it 
discovers,  of  a  sort  of  confederacy  amcmg  men 
of  law.  Why  not  avail  itself  then  of  so  simple 
and  innocent  an  antidote  ? 
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The  committee,  in  their  second  draught, 
thoup^h  they  have  strudc  off  two  out  of  the 
five  judges  of  t^eir  district-court,  adhere  to 
the  other  three.  The  notion  of  their  serving 
as  checks  upon  one  another  must  surely  have 
been  at  least  one  reason,  if  not  the  only  one, 
for  this  adherence.  But  how  mudi  better 
chedu  will  a  pursuer-general  on  the  one  part, 
and  a  defender-general  on  the  other,  make  to 
a  judge,  than  so  many  fellow-judges  ?  Let 
one  and  the  same  man  always  preside  and 
take  the  lead,  out  of  your  three  judges  you 
get  one  efficient  character,  and  two  sleepers. 
Give  them  the  lead  by  turns,  you  give  indeed 
to  all  of  them  the  use  of  their  fusulties;  but 
still  they  are  three  colleagues,  sitting  toge- 
ther, living  together,  and  moulded  by  ludbit 
into  a  sinularity  of  conduct,  opinion,  and 
affections.  Each  finds  the  convenience  of 
winking,  as  £u*  as  he  can  with  safety,  at 
whatever  he  may  find  amiss  in  the  conduct 
of  his  brethren :  they  are  compelled,  on  pain 
of  the  irksome  task  of  sitting  for  ever  in  un- 
pleasant company,  to  form  a  common  cause; 
and  tiiat  cause  may  be  a  very  different  <me 
firom  the  cause  of  the  people. 

2.  No  one  of  the  three  occupations  is  alto- 
gether so  good  an  apprenticeskm  for  either  of 
the  two  cithers,  as  it  is  for  its^:  nor  does  it 
afford  so  competent  a  state  ci  probation,  nor 
so  fiur  a  tHie  to  promotion :  especially  in  judi- 
cature, where  the  superiority  of  confidence, 
built  on  superiority  of  experience,  is  the  chief 
basis  of  the  authority  of  a  court  of  appeal  over 
a  subordinate  immedUite  court.  See  Chap.  IV. 
§  7;  Chap.  V.   Observations,  §  5. 

3.  From  the  division  of  labour,  something 
may  be  derived,  even  in  this  line  of  industry, 
towards  the  increase  of  skill :  especially  witii 
respect  to  the  exercise  of  that  right  of  repre- 
sentation already  mentioned,*  which  would 
form  so  useful  an  appendage  to  every  office 
that  has  anything  to  do  with  the  execution  of 
the  law.  The  pursuer-general,  by  applying 
his  whole  fiMnilties  to  the  enforcement  of  the 
law  in  both  branches,  and  in  the  penal  to  the 
keeping  every  door  of  escape  shut  against  the 
guilty,  will  be  the  more  acute  in  the  disco- 
very of  any  imperfections  the  law  may  remain 
chargeable  wiUi  in  this  point  of  view,  and 
more  skilfiil  in  the  conception  of  the  proper 
remedies :  while  the  opposite  cause  will  give 
the  class  of  defimder-generals  a  peculiar  in- 
sight into  those  particodars  in  which  the  law, 
in  her  anxiety  to  overtake  guilt,  may  have 
overlooked  some  provision  that  might  and 
ought  to  have  been  made  for  the  security  of 
innocenoe.t 


•  See  Chap.  L  Observations  6  and  & 
f  This  idea  will  hardly  appear  altogether  vi- 
sionary to  the  Enfflish  reado;.  who  thinks  of  the 
superiority  of  sUii  so  genersuy  understood  to  be 
the  oonseguenoe  of  a  lawTer*s  attacfains  himsdf 
exdusiTery  to  a  particular  branch  of  Bosiness  t 


IL  Particular  reason  for  not  admitting  the 
migration  fi'om  either  of  the  two  other  fines 
into  the  judicial :  — 

4.  The  function  of  the  advocate,  even  of 
the  official  sort  of  advocate  here  in  question, 
is  a  flotcrce  of  connexion :  it  requires  unaolena 
and  extra-judicial  intercourse.  But  ducon- 
nexion  is  one  of  the  great  attributes  of  a 
judge. 

III.  Particular  reason  for  not  admitting 
migrarion  firom  the  judicial  into  either  of  the 
two  other  lines  :-^ 

5.  It  would  be  a  discouragement  to  men 
from  entering  on  either  of  de  two  inferior 
lines,  if,  fit>m  a  lower  rank  in  the  judictal,  a 
man  were  admitted  to  step  into  a  hi^  rank 
in  either  of  those  other  lines.  It  would  dU 
minish  the  prospect  of  reward  to  those  who 
in  their  youth  had  borne  the  heat  and  bur- 
den of  the  day.  This  supposes  the  redproesl 
chance  cut  off  by  the  reciprocal  erclnaion  of 
the  two  other  orders  of  magistntes  firom  the 
judicial  line. 

IV.  Particular  reasons  for  not  «>^"»«**«^ 
migration  torn  the  line  of  defender-ge&ecab 
to  that  of  pursuer-generals :  — 

6.  The  view  of  promotion  might  have  an 
w^favowable  influence  on  the  probity  o£  a  pur- 
suer-general, were  he  liable  to  have  a  d^m- 
der-general  for  his  competitor.  The  fimotioB 
of  a  prosecuting  advocate  exposes  a  man  to 
many  causes  of  unpopularity:  tiiat  of  a  de- 
fending advocate,  to  scarce  any.  Acaiattsiidi 
a  competitor,  a  pursuer-general,  if  strict  and 
inflexible  in  the  discharge  of  his  duty,  woall 
lie  under  a  considerable  disadvanti^ge.  Hm 
consideration  of  such  disadvanti^  might 
operate  on  him  as  a  temptation  to  relax  upoa 
occasion  fi'om  the  observance  of  his  doty. 

7.  The  same  cause  might  occasion  a  djgU 
cuhjf  in  finding  proper  pereom  willing  to  take 
upon  them  the  lowest  rank  in  this  line.  It 
ought  be  deserted  for  the  other  noore  pro- 
misingone. 

8.  It  might  possibly  be  thought  expedieat^ 
in  the  view  of  sharpening  the  diUgenoe  of  a 
pursuer-general,  to  allow  him  a  fixed  propor- 
tion of  my  fines  he  has  been  instrumental  ia 
recovering.  This  expedient,  were  it  adopted, 
could  at  the  same  time  hardly  fiil  of  mdi^ 
in  some  degree  to  the  measure  oimnpopmkritff 
naturally  adhering  to  the  office ;  ana  thence 
to  the  disadvantage  whoever  filled  it  would 
lie  under  in  a  competition  with  a  defender- 
general.  The  clause  of  vigilance,  inserted 
into  the  pursuer-general's  oath,  irith  a  psr- 
ticular  view  to  this  effect,  may  reasonably  be 
expected  to  afford  him  some  protection.^  Bat 
that  the  plea  of  compulrion,  wfaidi  it  affords, 
should  pass  with  every  man,  seems  father  tao 


whence  the  different  denominations  of  i„ 
^y.  S  II, 
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inncb  to  expect  from  a  mitcelUneous  miiltr- 
tude. 

I  obseTTed  at  the  outset,  I  could  see  no 
particular  advantage  to  be  got  by  oiijdng  the 
lines.  A  man,  it  is  true,  may  conodve  a  dis- 
like to  the  one  he  has  first  betaken  himself 
to,  and  fiwcy  one  of  the  others  would  suit 
him  better.  But  such  a  discovery,  if  made 
at  all,  will  be  made  at  an  early  period,  in  the 
station  of  a  depute :  and  in  that  stage,  the 
door  firom  line  to  line  remains  still  open. 

$  3.  DygiertMt  metkods  offiOmg  theRmeiUm 
of  Prosecutor — Open — Clo$e— and  Mixed, 
The  use  and  function  of  a  judge  is  to  give 
execution  to  the  laws.  The  use  and  function 
of  a  pursuer  b  to  require  at  the  hands  of  the 
judge  tiie  fulfilment  of  such  his  duty,  and  to 
investigate,  arrange,  exhibit,  and  display  to 
the  best  advantage,  the  proo&  by  which  the 
justice  of  such  requisition  is  to  be  made  ap- 
pear. 

l*hese  two  functions  are  equally  necessary 
to  their  conomon  end.  Without  a  judge,  no 
laws  could  be  executed :  as  little  could  they 
without  a  prosecutor. 

But  a  requisition  of  this  nature  would  be 
but  a  vain  thing  without  evidence  to  support 
it :  and  before  a  man  can  see  any  ground  for 
msking  such  a  requisition,  he  must  have  some 
^ner^  ground  for  expecting  at  least  that 
evidence  sufficient  to  support  such  a  requisi- 
tion may  be  obtained.  Three  distinguishable 
operations  may  accordingly  be  looked  upon  in 
general  as  alike  necessary  to  the  giving  exe- 
cution to  the  laws :  information,  pro$ecution, 
and  giving  evidence* 

Prosecution,  or,  to  speak  more  generally, 
action,  or  legal  pursuit,  is  the  only  one  of  the 
three  with  whidi  we  have  any  direct  concern 
at  present:  at  the  same  time  that,  among 
olQects  so  intimately  connected,  it  vnll  be 
impossible  to  bestow  on  this  a  full  conside- 
ratiofl,  without  touching  in  some  measure 
upon  the  other  two. 

Three  metiiods  of  providing  for  the  dis- 
^arge  of  this  function  offer  themselves  to 
^^i^w: — 1.  Leaving  it  open  to  be  performed 
by  persons  at  large,  according  as  they  happen 
to  present  themselves  :t  2.  Providing  some 
one  fixed  person,  or  set  of  persons,  by  whom, 
*nd  by  whom  alone,  it  shall  be  discharged  in 
Jesses :%  and,  8.  Coupling  the  particular  ob- 
ggatioo  with  tiie  general  idlowance. 


It  is  possible  indeed  fbr  the  judge,  if  infor- 
JJ^uoa  bis  been  given  him,  to  join  to  his  own 
gggtop  that  of  prosecutor :  or  even  without  either 
™2stion  or  evidence,  in  the  laie  histance  of 
Ml  offence  committed  in  his  presence.  Hence  in 
*^  coantries  die  mode  of  proceeding  styled  ex 
]Pno:  and  in  England  the  power  given  in  some 
™*(>n«s  to  jnsdoss  of  peace,  for  example,  of 
f^victing  on  vi«w.  But  the  three  functions  are 
"^""djemsdves  the  less  distinct. 

t  J^  ^"""^  nearest  to  the  Englisb  mode. 

^  This  comes  nearest  to  the  French  mode. 


Of  the  two  first  of  these  oonnes,  neither, 
it  will  be  seen,  is  of  itself  sufficient:  thethird, 
therefore,  which  is  a  compound  of  the  two,  is 
the  only  eligible  one.  The  open,  is  the  moat 
obvious,  and  the  most  simple.  The  nature 
of  tlungs  seems  in  every  case  to  point  out  the 
informer  as  the  fittest  prosecutor.  Of  the 
above-mentioned  necessary  preliminaries  to 
judicial  decision,  information  comes  first  in 
order.  Without  some  ground  for  prosecuting, 
who  would  be,  or  who  ought  to  be,  disposed 
to  prosecute  ?  No  informer  then,  no  prose* 
cutor.l  But  having  an  informer,  why  look 
out  for  anybody  else  to  prosecute?  For  what 
should  a  naan  inform,  unl^s  it  be  that  prose- 
cution may  take  place  ?  And  if  it  be  his  wish 
the  task  should  be  undertaken,  who  so  fit  as 
himself  to  undertake  it — he,  upon  the  truth 
of  whose  information  the  propriety  and  suc- 
cess of  the  prosecution  must  depend  ?  But 
the  function  of  the  informer  cannot  possibly 
be  an  appropriated  one?  It  is  opportunity 
only  that  makes  the  witness:  it  is  oppor- 
tunity only  that  makes  the  informer :  and  as 
it  makes  a  different  witness,  so  does  it  a  dif- 
ferent informer,  for  each  individual  ofience. 
Information  out  of  the  question,  choice  may 
indeed  make  prosecutors:  and  one  prosecutor 
may  serve  idr  all  prosecutions,  as  one  judge 
may  not  only  for  nSi  prosecutions,  but  for  all 
causes.  But  as  opportiuiity  alone  can  make 
informers,  and  the  informer  is  the  most  na- 
tural prosecutor,  the  most  natural  course  is, 
that  prosecutor  as  well  as  informer  should  be 
made  by  opportunity  rather  than  by  choice. 

§  4.  Insufficiency  of  the  Open  Mode, 
The  open  plan,  then,  is  the  most  natural 
one :  but  is  it,  in  all  cases,  a  sufficient  one  ? 
Here  much  depends  on  the  nature  of  the 
offence,  or  other  incident,  that  calls  for  the 
execution  of  the  law. 

Is  it  the  case  of  a  daim  (whether  on  the 
score  of  delinquency  or  any  other)  of  a  pirre- 
hf  private  nature  ?  No  other  prosecutor  or 
plaintiff  than  the  party  particularly  interested 
to  make  such  daim,  need  tayeaero/  be  looked 
out  for.§  If  he  thinks  it  worth  his  while 
to  make  it,  he  will  do  so :  if  not,  the  reason 
for  wishing  to  see  it  made  has  no  place :  it 
is  still  less  worth  the  while  of  anybody  else. 
Here,  then,  bating  the  accidental  case  of  spe- 
cial inability,  the  open  plan  is  ^uite  suffident. 
Private  interest,  the  cause  which  creates  the 
demand  fiv  this  species  of  service,  may  be 
trusted  to  for  supplying  it. 

Far  otherwise  is  the  case  with  offences  of 
a  purehf  public  nature.^    Here  nobody  has 

n  Public  rumour  eaually  supposes  an  infer* 
mer,  thouj^  not  an  informer  in  form. 

S  This  supposes  aU  special  hiability  or  insuf. 
flciency  out  or  the  qnestioo,  whatever  may  be  the 
cause :  poverty,  for  instance,  age,  sex,  or  mteUec. 
tual  infirmity. 

if  Examples:  1.  Smuggling,  and  other  oflen-^ 


Digitized  by 


Google 


S90 


JUDICIAL  ESTABLISHMENT. 


[CtaAF.  VIIL 


«ny  interest  in  proteeutiiig:  no  man  has  sus- 
tained any  special  iojiaj;  no  bmoi  can  daim 
any  paiidcalar  satisfiMiion.  Why  shoold  any 
BMn  take  upon  him  this  troid>leBOine  and 
inridioiis  office  ?  The  burden  would  be  his 
idoae:  in  the  benefit  all  mankiAd  would  share 
with  him.  For  the  execution  of  this  great 
branch  of  ihe  laws,  the  ogea  plan,  aooom- 
panied  with  bare  aUowance,  would  be  as  no- 
thing. But  laws  of  this  deKripdon  there  are 
.many,  without  the  obaenrance  and  execution 
of  ifi&ch,  no  society  could  subsist.  Grant 
that  here  and  there  a  Ourtius  shall  be  found, 
who,  for  die  pure  love  of  the  public,  shall 
throw  his  fortune  as  well  as  repose  into  the 
gulph  of  litigation;  it  is  not  for  the  law  at 
least  to  expect  a  people  oonposed  exclusively 
of  heroes,  ^^ose  virtue  would  render  law  un- 
necessary. 

An  expedient  here  presents  itself:  Natural 
interest — ni^rel  inducement — tailing,  sub- 
stitute foctitious.  Such  accordingly  is  the 
policy  observed,  more  or  less,  in  Uie  laws 
of  every  nation. 

1.  Two  properties  inherent  in  the  very 
essence  of  remuneratory  inducement,  join  in 
rendering  this  plan  defective.  It  is  expensive, 
and  its  ^cacy  is  necessarily  uncertam :  and 
this  uncertainty  again  adds  to  the  expense. 
In  here  and  there  an  instance',  it  may  find  you 
a  prosecutor :  in  others,  it  may  not.  But  a 
prosecutor  you  must  have  in  every  case: 
where  you  can  get  no  prosecutor,  as  well 
might  you  have  no  laws.  What  follows? 
Lest,  in  this  or  that  case,  what  you  offer 
should  prove  not  enough,  you  must  offer  what 
in  nine  cases  out  of  ten  wHl  be  more  than 
enough. 

2.  If  at  this  exoesave  price  you  purchased 
proportionable  certainty,  it  would  be  some- 
thing: on  the  contrary,  uncertainty  goes  hand 
in  hand  with  profiision.  Reward  may  be  in- 
creased to  excess,  and  still  nothing  at  all  like 
certainty.  Multitudes  would  inform,  of  whom 
not  one  would  prosecute.  Information  is  the 
work  of  a  minute :  prosecution  may  be  the 
work  of  days,  or  months,  or  years.  A  man 
may  be  induced  to  inform,  by  a  tenth  part  of 
that  whidi  would  still  be  insufficient  to  pre- 
vail upon  him  to  prosecute. 

3.  The  apprehension  of  general  oHvm,  or 
particular  enmity,  is  another  consideration 
capable  of  driving  multitttdes  from  the  ser- 
vice, and  reducing  the  efficacy  of  reward  to 
nothing.  Secresy  may  remove  this  stum- 
bling-block out  of  the  way  of  the  informer : 
but  for  a  prosecutor — a  reiJ  prosecirtor,  there 
can  be  no  secresy.* 


ces  against  the  public  wealth:  2.  Poguiy.  and 
other  offences  aninst  justice,  committed  m  the 
view  of  fovounng  the  escape  of  a  delin<|uent 
ftom  punishment,  satisfaction  to  an  individual 
injured  oat  of  the  question. 
*  In  the  English  law,  in  some  instances  (actions 


4.  Ability,  too,  may  be  wmuimg  m  a  ihos- 
sand  instances,  where  tndination  might  be 
gained  Various  descriptions  of  peo|de  OMf 
inform,  who  would  be  either  abeohitely  oi- 
capiMe  of  prosecuting,  or  at  least  f?niiBfiitJ| 
waAt  for  it:  audi  as  females,  infrata,  peneas 
infirm,  persons  of  a  weak  mind,  persona  sa^ 
ject  to  m^spensable  avocatjona. 

5.  The  efficacy  of  reward,  even  when,  1 
unopposed,  it  might  be  adequate  to  its  obied, 
is  liaMe  to  be  combated  by  coustar-applica- 
tions  of  the  same  nature.  What  can  eae 
guinea  do,  where  the  ddinqneBt  is  able,  and 
finds  it  worth  his  while,  to  offier  two?  or 
where  there  are  others,  who,  under  the  in- 
fluence of  private  or  party  interest  or  affise- 
tion,  find  adequate  inducements  to  dub  tiwir 
purses  for  the  same  purpose?  Laws  may  be 
made  against  such  compositions  and  sodi  as- 
sociations :  but  the  influence  of  such  laws  is 
necessarihr  precarious. 

6.  The  hired  or  other  voluntary  pruatmtur, 
standing  alone,  and  without  an  inspector  or 
substitute,  has,  in  effect,  the  power  of  par- 
doning. And  what  must  be  the  weakness  of 
that  law,  which  in  every  instance  lies  thus 
at  the  mercy  of  an  individual,  whom  cfaaaeew 
not  dioice,  has  listed  in  the  service  1  For  a 
time,  it  is  true,  every  law  must  unavoidably 
thus  lie  at  the  mercy  of  the  informer — true, 
if  there  is  but  one  person  in  a  coniBtioB  to 
render  the  law  that  service :  but  this  b  oaly 
for  a  time.  Information,  it  has  already  beea 
observed,  is  but  the  operation  of  a  nlnute: 
that  minute  over,  the  informer's  power  ef 
pardoning  is  at  an  end :  but  the  proaecntor^ 
lasts  as  long  as  the  prosecution. 

7.  Out  of  vHiat  fond,  too,  shall  the  reward 
be  drawn?  The  more  common  course  is,  to 
proWde  no  other  than  the  eflfects  of  the  de- 
linquent, that  is,  such  of  them  as  are  to  be 
recovered  at  the  hazard  and  expense  of  liti- 
gation, and  spite  of  all  his  endeavoivs  to  wi^ 
draw  them.  Here,  then,  if  the  reward  Cub, 
the  service  fiiib ;  and  at  any  rate,  as  agaiBBt 
the  whole  body  of  the  poor,  the  law  b  doomed 
to  impotence:  but  the  poor  form  the  bulk  of 
the  community.  The  more  power  you  waat 
firom  thb  state-engine,  the  more  yon  are  led 
to  strain  it :  but  the  more  you  strain  it  in 
thb  wa^,  the  more  apt  it  b  to  bil  you.  The 
more  misdiievous  the  offence,  the  greater  the 
reward :  but  the  greater  tiie  reward,  the  less 
the  probalnHty  that  there  will  be  found  enough 
to  pay  it 

All  these  observations  hold  good,  tboig^ 
some  of  them  in  an  inferior  degree,  with  re- 

oslled  qui  tarn  for  penalties  given  in  part  lo~S 
prosecutor,)  itoften  happens  that  thepctaon  meaai 
under  the  name  of  puiniif,  prateemter^  or  l»- 
formeTf  chooses  to  be,  ana  acooidingly  aetaaDy 
ts,  unknown.  But  in  thb  esse  the  rcM  pffosHmsr 
b  the  attorney.  The  dient,  who  b  to  reoeife  te 
reward,  if  recovered,  b  onfy  the  attomey^  inbr- 
mer,  and  the  attorney's  saouzity  for  die  c 
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-gird  to  Bii^  offenees  df  a  jnivaie  nature  ai, 
in  oomideratioii  of  the  public  miadiief  they 
are  conceited  to  draw  in  their  train,  have 
been  generally  nuMed  to  the  rank  ofpubHe 
ones.*  As  the  fiustitious  interest  may  ftil, 
in  tegKtA  to  offences  purely  pubUc,  so  may 
both  natural  and  fiutitioas,  if  any  be  giren, 
in  regard  to  ofiimces  of  this  mixed  nature.  It 
4iat  least  as  apt  to  do  so:  the  natural  in- 
terest ii,  in  some  of  those  instances,  of  the 
Incratire  kind :  the  fectitious  interest  given, 
his  ilways  been  solely  of  that  kind :  aid  in 
ofifeneis  of  1^  class  now  on  the  carpet,  this 
indneement  is  pecuUarly  apt  to  fiuLt  Theft, 
robbery,  fraud,  and  so  forth,  are  peculiarly 
the  aronces  of  those  who  have  nothing;  and 
from  nothing  no  damages  can  be  recovered.^ 
The  lucrative  principle  of  action  being  out 
ef  the  question,  there  remains  only  the  vin- 
dictive. But  where  prudence  and  compission 
joia  there  force,  how  frequaiUy  must  they 
prove  too  strong  for  vengemce ! 

Imperfect  then  indeed  most  that  system 
of  law  be,  whidi  depends  upon  chance,  or  the 
iction  of  BO  imperfect  an  engine  as  reward, 
md  that,  too,  foebly  and  irregularly  applied, 
for  10  necessary  in  issistince.  Dehnquency, 
which,  whenever  the  law  sleeps,  is  but  the 
more  vigilant  and  alert,  takes  note  of  ill  the 
oonjmictures  when  the  situation  of  things 
refuses  a  voluntary  prosecutor :  where  no  na- 
tonJ  mterest  prompts ;  where  no  foctitious 
interest  his  been  provided;  where  the  par- 
tics  concerned  in  interest  ire  minors,  females, 
sbsent,  hdpless,  or  insme,  md  the  strongest 
suggestions  of  interest  are  rendered  fruidess 
by  indrility.  Sndi,  as  will  be  seen  more  pir- 
ticolarly  a  little  fivther  on,  is  the  system,  or 
nther  the  no^yston,  of  the  law  of  England. 
Justice,  too,  not  less  than  policy,  forbids 
the  tiirowing  ^e  whole  of  the  burthen,  with- 
out a  compensation,  upon  a  single  individual : 
nmdi  more  upon  an  individual  whose  very 
distinction  from  othera  is  the  burden  of  suf- 
fering he  has  borne  already.  In  the  benefit 
of  ih^  prosecution,  which  is  the  maintaining 
the  laws  in  efllcacy  and  vigour,  all  are  sbaren ; 
io  ought  they  therefore  in  the  burthen.  At 


*£zsmpks:  1.  Theft:3.1)efrandment:aRob- 
bcry  t  4  MutUatioii,  or  other  atrockHis  oorporal 
iigoiv:  fib  Homicide. 

t  SsdsfiKtion  in  dimages  (indudin||r  lestitu- 
tion]  oat  of  die  deUnquenTs  subetanee,  answers 
to  what  may  be  reckoned  to  this  purpose  the  iM- 
fural  interest:  inything  beyond  or  beside  that 
nsy  be  ^/Boamtd  fictitious* 

^  A  rewiid  may  indeed  be  ffiven  in  these  cases 
at  die  expense  of  the  public.  ButBachinindaGe« 
mcnt  would  be  mnai  too  expensive  to  be  given 
in  aU  instances  of  this  class.  It  never  has  been 
dvea  by  any  general  law  in  the  case  of  common 
theft,  for  exai^de:  though  in  England  it  is  given 
hi  that  manner  in  the  case  of  hl^way  robbery. 
As  to  flcrasjonal  rewards  not  given  by  any  geue- 
qI  hiw»  they  are  out  of  the  question  here. 


the  charge  of  all,  he  ought  to  be  eased  of  the 
expense ;  nor  ought  he,  without  indemnifica- 
tion,  to  be  called  upon  to  take  the  trouble,  y 

§  5.  InMt(ffkieney  of  the  Cloae  Method, 

A  fijted  establishment  of  &  set  of  official 
prosecuton  is  therefore  a  necessary  appendage 
to  every  judicial  establishment.  In  this  of- 
fice too,  as  well  as  in  the  judicial,  the  same 
considerations  of  responsibility,  intellectual 
fitness,  legitimate  dependence,  promptitude, 
fingality,  and  so  forth,  require  that  at  each 
tribunal  there  should  be  but  one  officer  of 
this  kind,  though  with  the  same  power  of 
appointing  deputies,  as  well  permanent  as 
occasional :  and  as  the  demand  for  his  service 
extends,  as  we  have  seen,  to  all  penal  cases, 
so  of  course  ought  his  duty^  Even  in  causes 
purely  civil,  though  it  would  be  equally  dan- 
gerous and  useless  to  put  him  forcibly  in  the 
place  of  the  natural  pursuer,  or  as  his  chosen 
Assistant  ;§  yet  as  far  as  can  be  done  by  a  hint 
thrown  out,  should  occittion  appear  to  call  for 
it,  in  the  way  of  argument,  much  good  may 
incidentally  result  to  justice,  and  there  can 
result  no  harm,  from  such  an  interference. 

I  mean,  where  the  suitor  either  requires 
no  assistance,  or  has  been  able  as  well  as  de- 
sirous to  procure  from  other  resources  such 
assistance  as  may  suffice.  But  where  poverty, 
and  the  various  incapacities  atten^g  that 
condition,  jdn  in  leaving  him  without  re- 
source, where  can  the  individual  find  a  fitter 
protector  than  this  servant  of  the  public,  and 
what  need  can  there  be  to  look  out  for  any 
other?    See  the  Chapter  on  Pamper  Causes. 


LThe  strict  truth  is.  that  fai  this  respect  there 
it  litde  diflbrenee  betireen  the  most  private 
of  private  offences,  and  ^ose  which  have  been 
ranked  with  public  ones*  In  the  former  case,  no 
less  than  in  the  latter,  whatever  benefit  is  reuped 
from  the  labour  of  prosecudon  by  the  individual 
immediately  ii\jurea,  is  shared  in  at  least  equal 
proportion  by  every  other  member  of  the  commu- 
nity :  the  only  difference  is,  that  what  has  been 
restored  after  privation  to  the  one,  is  uieseiyed 
without pcivatCro  to  die  odier.  Tbedangcr  of 
peculation  by  collusive  suits,  is  the  onl^  reason 
why,  in  cases  termed  dvil,  ia  well  as  in  those 
termed  penal  or  criminal,  an  Indemninr  for  this 
trouble  cannot  be  allowed.  Where  the  aefrndant 
is  exposed  to  no  ponishmtot,  a  beggarly  plaintiff 
might  get  a  beggady  dtftndaat  to  join  widi  hhn 
in  carn^  on  a  sham  suit,  that  the  plaintiff 
might  set  payment  at  the  expense  of  the  public 
for  his  uibour  and  his  time.  Against  such  collu- 
sion, the  punishment  that  awaits  the  defendant 
in  a  penal  cause,  affords  what  in  general  will  be 
a  sufficient  pievendves  and  withmit  such  coHu- 
sioo,  a  plaiirtiff  in  snch  a  cause  could  not  in  any 
such  view  institute  a  groundless  action,  witheat 
exposing  himself  to  punishment  for  calumny,  in- 
stttdofpayment  for  bis  trouble.  See  the  Chapter 
on  Law-Taxes. 

§  Yet  such  is  the  course  pursued  in  the  Prus- 
sian system.  See  the  Chapter  on  Reconciliation- 
offices,  and  diat  on  Advocates,  ftc 
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An  official  proeecuior  ought  therefore  to 
be  provided.  Does  it  follow  thai  all  vohm- 
tary  ones  should  be  excluded?  By  no  means. 
That  any  such  exdosion  is  not  necessary,  is 
evident :  equally  fitf  b  it  from  being  of  any 
use.  It  is  inexpedient  on  a  variety  of  ac- 
counts:— 

1.  It  takes  awojf  from  the  certainty  of 
punishment,  and  thence  Jrom  ihe.^ffioaqf  of 
the  iawM,  Upon  the  concurrence  of  all  those 
whose  co-operation  is  necessary  to  the  execu- 
tion of  any  given  law,  the  execution  of  it  in 
any  particular  instance,  and  thence  in  general 
the  certainty  of  such  execution,  must  depend. 
That  certainty  can  never  be  entire:  but  the 
fewer  chances  are  excluded,  the  less  it  will 
want  of  being  sa  If  the  law  is  not  a  good 
one,  why  suffer  it  ?  If  it  is  a  good  law,  why 
do  anything  to  lessen  its  effect? 

2.  It  eiiabltMheM  an  arbitrary  dUpensing 
power.  An  exclusive  power  of  reclaiming  the 
execution  of  the  laws,  lays  them,  as  fiir  as 
it  extends,  at  the  feet  of  the  ^rson  thus 
endowed.  It  gives  him  the  eqmvalent  to  a 
ju^toe  in  legislation:  it  gives  him  more;  it 
gives  him,  in  each  individual  instance  of  their 
execution,  the  sole  imtiative.  It  gives  him 
consequently,  not  only  the  power  of  par* 
doming^  but  a  power  much  greater  than  the 
power  of  pardoning.  It  gives  him  a  power 
greater  than  the  power  so  called,  as  exi^dsed 
by  the  King  of  England.  That  monardi's 
power  of  pardoning  extends  not  to  the  saving 
a  man  from  prosecution:  even  when  it  pre* 
cedes  conviction  (a  sort  of  pardon  very  rarely 
granted,)  it  must  be  pleaded;  and  the  plea 
cannot  be  preferred  till  the  prosecution  has 
been  begun,  and  the  grounds  of  it  made  pub- 
lic The  difference  is  no  slight  matter.  In 
the  one  case,  a  delinquent  can  be  saved  frtNn 
so  much  only  of  the  punishment  as  goes  by 
the  name  of  punishment ;  to  the  portion  of 
infiuny  naturally  adherent  to  the  offence  it 
leaves  him  still  exposed:  in  the  other  case,  he 
may  be  saved  not  only  from  the  punishment, 
but  from  the  infemy.  A  direct  pardon,  while 
it  takes  away  the  nominal  punishment,  aggra- 
vates instead  of  mitigating  the  infamy.  It  is 
a  sort  of  certificate  of  guilt:  for  who  would 
be  pardoned  if  he  could  be  acquitted  ?  By 
attracting  the  public  attention,  it  renders  the 
infemv  proportionably  extensive,  and  gives  it 
redoubled  force.  A  dvect  power  of  pardoning, 
exposed  as  it  thus  is  by  uie  nature  of  things 
to  public  inspection,  has  not  anything  like 
the  capacity  for  harbouring  abuse.  A  pardon 
thererare  so  called  is  not  likely  to  be  issued 
in  such  a  stage,  without  such  grounds  as  will 
bear  inquiry ;  lest  the  infamy  of  the  offence 
should  recml  from  the  hand  that  recdves  the 
pardon  to  the  hand  that  gives  it.  The  indi- 
rect fecttlty  of  pardoning  here  in  question,  by 
being  so  inconuderable  in  show,  is  but  the 
greater  in  effect.    Its  power  of  misdiief  has 


no  bounds.  At  first  glance  yon  micliti.^^ 

it  confined  to  corrupt  or  ill-jndged  lenity:  in 
feet,  it  is  not  a  whit  leas  adapted  to  the  pv- 
pose  of  oppression:  for  whot^reg  can  lieesst 
oppression  can  oppress. 

In  comparison  of  a  deapotiam  fike  tUi^ 
what  is  the  power  of  a  judge  ?  SomII  b- 
deed:  even  of  an  independent  and  Irrwiiw 
sible  judge.  An  arbitrary  judge  may  aait 
delinquents  fitNn  punishment  ao  caQed:  bit 
be  he  ever  so  arbitrary,  he  cannot  screen  tkeai 
altogether  from  natural  infemy.  He  may  slap 
proof:  but  he  cannot  prevent  •^■^f  tfffr 
Something  he  must  have  heard,  and  soiae 
thing  others  must  have  heard  with  him,  era 
he  can  say»  IwiUhear  no  more.  Under  anch 
drcumstances,  an  acquittal  is  a  oertifieain  ef 
guilt. 

3.  It  enables  a  man,  under  fevoor  of  Oat 
dispensing  power,  to  estaUish  a  secret  4es> 
potism — the  more  connivanoee^  die  mors 
delinquents :  and  in  every  known  ddinqneat 
he  bdiolds  a  slave.  Interest  is  thoa  pnt  ia 
direct  opposition  to  duty :  neglect  of  daty 
has  arbitrary  power  for  its  reward;  and  the 
greater  the  neglect,  the  greater  the  icwsid. 
The  multitude  of  these  slaves  has  scarce  mf 
other  limits  than  what  a  man's  own  modera* 
tion  may  think  fit  to  set  to  it.  Goonivanee, 
seconded  if  necessary  by  mmonr,  gives  to 
understand  that  audi  and  sn^  lawa  maw  he 
violated  with  impunity:  though  it  riionld  he 
rashness  alone  that  could  be  the  first  to  profit 
by  the  intelligence,  yet  reflectioQ  and  calea- 
lation  may  follow  by  degreea.  Wlmtavaiie^ 
of  transgreasions  are  there,  whidi,  if  noene 
were  to  be  punished  for  them,  almost  cveiy 
one  would  give  into  without  scruple  1  Bnt 
any  one  such  transgression  thns  beeome  aas- 
versal,  is  enough  to  bring  the  whole  bod^  of 
dtixens  within  the  pale  of  tins  duspnliSB, 
and  depopulate  the  empire  of  the  laws.* 


*  Take,  fior  instance,  the  case  of  libda  under 
the  English  law:  an  ofienoe  of  whidi  there  k  as 
definition  by  law.  against  which  in  fiiet  tlierek 
no  Uw,  but  of  whi4A  the  definition,  «  fin  m  it 
is  to  be  collected  from  judicial  piactkei  Isths 
publishing  anything  oonoenUnf  a  man.  whdher 
In  a  private  or  public  chaTacter,  wfak^  a  nnn 
would  not  like  to  nave  published  concerning  hiBi 

If  ever  newspaper  was  a  libel,  sols  perluqn  evoy 
newspaper  that  was  ever  published,  not  m  mm- 
tion  books  of  politics,  bionspfay,  histosy,  andn 
fordk  By  the  same  law  mere  are  aa  many  libd- 
leis  as  thoe  are  writers,  readers,  and  repeaten  of 
newspapers.  Were  this  pretended  law  m  be  bat 
half  executed,  what  would  be  the  eooaeqnenee? 
The  people  remaining  out  of  jail  wonld  not  bs 
enough  to  guard  those  that  were  in.  Suppose, 
then,  a  man  vested  fbr  life  with  the  exdmive 
power  of  prosecuting  for  libels  at  the  pnbBc  es- 
penBe:-.the  kmg  has  neither  the  power  nor  the 
wealth  that  this  man  might  have  \i  be  thoudbt 
fit  to  stoop  for  it.  Suppose  the  execution  ofdie 
Uws  against  rdigioo,  as  they  stand  at  pcesmt, 
Iven  to  hhn  upon  the  same  terma.  The  aaai- 
of  catholics,  piesbytcrians,  and  other  ae^ 
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Tlie  monster  I  haTe  been  paiiitiiig  is  no 
chimera.  A  decree  of  tlie  National  Avemblj^ 
I  nradi  fear,  will  be  foond  to  haye  given  him 
ezistenoe.    Bjr  Art  8  of  the  decree  of  July 
5,  1790,  the  otBcers  by  whom  the  function 
of  ptoaecotion  it  to  be  carried  on,  are  to  be 
*'  named  by  the  king,  and  named  for  life." 
By  Art.  9,  the^jr  are  not  to  be  removed  but 
lOT**fiDrfeiture  judicially  pronounced."  Com- 
pare this  part  of  the  establiihment  with  tiiat 
wfaidi  relates  to  judges.    How  is  it  with  re- 
gtrd  to  noauna/umf  The  choice  of  these  ma- 
gistrates has  been  given,  not  to  the  king  and 
the  people  jointly,  as  proposed  by  the  com- 
mittee, but,  as  proposed  at  the  commence- 
ment of  this  work,  to  the  people  solely.    So 
fer  is  wen :  but  the  choice  of  the  public  pro- 
secutor, an  ofllice,  the  power  of  which,  as  £ir 
as  it  extends,  has  been  shown  to  be  in  effect 
so  much  greater  than  that  of  a  judge,  is  given 
—to  whom?  To  the  people?  No.    To  the 
people  and  the  king  together?  Not  so  neither; 
but  to  the  king  alone :  a  power,  of  which, 
under  the  venal  plan  of  tiie  ancient  despotism, 
the  crown  neyer  possessed  the  smsllest  share. 
How  is  it  with  regard  to  dependencgf   The 
jod^  are,  in  virtue  of  the  principle  of  sez- 
emusl  election,  dependent  in  some  sort,  de- 
pendent, and  that  to  a  greater  degree  tlum 
any  En^^ish  member  of  parliament,  upon  the 
good  opinion  of  the  people.     Tliese  more 
powerful  msgistrates  are  under  no  sort  of  re- 
golsr  dependence  upon  either  king  or  people. 
Wss  It  the  notion  of  the  committee,  in 
fixbg  these  magistrates  in  their  places  for  life, 
to  tdce  them  out  of  the  dependence  of  the 
king,  and  obviate  any  danger  apprehended 
fromthe  royal  nomination?  On  the  contrary, 
it  is  die  very  way  to  increase,  or  rather  create 
thst  very  danger.    In  the  first  place,  thev  are 
nore  exposed  to  the  undue  iidluence  of  the 


bdferai  in  die  infidlibility  of  the  cbaich  of  Eng- 
and,  voold  give  the  exact  number  of  his  slaves. 
In  l4»doo,  the  extorting  money  by  threats  of 
>onistion,  true  or  fidse,  m  a  ease  where  sospi- 
gop  without  proof  is  ruiiu  is  a  trade  but  too  well 
known.  The  wretches  who  carry  it  on,  do  so  at 
tte  peril  of  exempkry  punishment  Themagis- 
^Bte  invested  with  the  powers  here  in  question 
Bight  curry  on  the  same  sort  of  trade  to  any 
JMBt,  fai  foil  security,  and  without  being  con- 
nMd,  u  those  wretches  are,  to  the  choice  of  the 
ypcc  People  about  hfan  might  seQ  his  con- 
!y«>«i  with  or  without  his  knowledge;  as  the 
*>^||ttts  of  an  ambassador  smumle  in  their  mas- 
■*•  "■ae.  From  this  great  officer,  connivance 
J^oudbe  a  completeprotection :  whereas,  in  deal- 
ngiwi  those  noalefactors,  a  license  fVom  one  set 
™M  no  security  agafaist  another.  There  have 
2JJ, ™*»  end  those  not  very  remote,  when  a 
rJJJ^Jge  tax  upon  marriages  deemed  inces- 
25'*™*'W  a  regular  revenue  to  the  retahiers 
f Zl!y  callef EcekaiaaricaL  SafetyasweU 
«>«cecss  was  secured  to  this  spedes  of  extottioo, 
2^?7beredE0DedaverykMwekind  of  mo- 
ffgywpsriiimoftiiestritt  and  period 


crown  in  this  way,  than  if  they  were  even 
removable  at  the  pleasure  of  the  crown :  in 
the  next  place,  were  they  altogether  out  of 
reach  of  that  influence,  it  would  be  never  the 
better  for  the  people. 

I  say  they  are  more  exposed  to  the  undue 
influence  of  the  crown,  than  if  they  were  re- 
movable at  the  pleasure  of  the  crown.  At  a 
first  glance,  this  is  a  paradox :  at  a  second* 
nothing  can  be  more  true.  Had  they  been  in 
this  way  dependent  upon  the  king,  they  would 
have  been  u  some  sort  dependent  upon  the 
people.  How  so  ?  In  virtue  of  the  depends 
ence  the  king  is  under  with  regard  to  the 
National  AssemUy,  the  chosen  dependents 
of  the  people.  If  A  is  dependent  upon  B, 
and  B  upon  C,  A  too  is  dependent  upon  C« 
Confined  to  regular  and  open  dependence,  to 
that  sort  of  dependence  which  results  firom 
the  power  of  removal,  there  is  not  an  axiom 
in  mathematics  more  indisputable.  But  where 
the  dependence,  in  one  of  the  links,  is  of  that 
irregular  kind  which  is  constituted  by  exposure 
to  secret  influence,  the  chain  is  brokoB,  the 
consequence  does  not  follow.  How  then  standa 
the  matter  with  regard  to  these  magistrates? 
Tliey  are  exposed  to  fidl  under  the  dependence 
of  the  king,  but  in  sudi  a  way  as  does  not 
bring  tiiem  at  all  under  the  dependence  of 
the  people.  Had  they  been  removable  by  the 
king,  the^v  might  have  been  removed  upon 
occasion,  in  compliance  vnth  the  vnshes  of  the 
people.  Now,  they  cannot  be  removed  by  the 
king  on  that  ground,  any  more  than  on  any 
other.  But  in  this  apparent  impotence  of  the 
aown  lies  its  real  strength.  By  not  being 
liable  to  be  removedhy  the  king,  they  are  not 
the  less  liable  tohegmtned  by  him:  ud  when 
once  gained  by  him,  they  are  gained  to  some 
purpose :  for  there  is  nothing  in  the  world 
that  can  take  them  out  of  his  hands.  Fear 
of  being  removed  is  only  one  means  of  being 
gained :  but  if  a  man  is  gained,  what  matters 
it  whether  by  his  hopes  or  by  his  fears?  Tlie 
natural  course  of  things  is,  that  the  whole 
body  of  these  magistrates  should  be  at  the 
king's  devotion.  If  their  own  promotion  in 
thdr  own  line  depends  upon  him,  the  means 
are  dear  at  once:  but  be  this  as  it  may,  they 
will  have  children  or  oUier  connexions,  whom 
he  can  not  onlv  place,  or  refuse  to  place,  but 
displace.  Had  they  been  removable  by  the 
king,  they  would  not  have  been  worth  gain- 
ing  b^  him :  for  when  he  had  gained  a  man, 
he  nught  have  been  obliged  to  turn  him  out, 
in  compliance  with  the  wishes  of  the  people. 
Being  irremovable  by  him  or  anybody  dse, 
they  are  worth  gaining,  and  he  could  not  vrish* 
for  a  feirer  diance  £m>  it.  He  has  their  whole- 
lives  to  gain  them  in,  and  they  have  their, 
whole  lives  to  serve  him  in.  Had  he  pos- 
sessed the  power  of  removing  them,  he  could 
scarody  have  exercised  it  but  in  subserviency 
to  the  wishes  of  the  people.  Heoouktscaiosly 
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liftve  Teniored  to  ezerdse  it  without  some 
known  reason  capable  of  being  avowed.  Were 
a  magistrate  of  this  kind  to  have  been  dis- 
pUoed,  the  people  could  have  said,  and  na- 
turally would  have  said^  **  Why  do  you  do 
so?"  But  could  anybody  say,  **  Why  have 
you  forborne  to  give  a  place  to  a  brother  of 
ids,  or  to  a  son?*'  The  efficacy  of  a  power 
as  an  instrument  of  bad  government,  is  in 
exact  proportion  to  the  irresponsibility  of  its 
ezerdse :  hence  it  is,  that  in  many  cases  pa- 
tronage has  in  this  respect  so  mudi  the  ad^ 
vantage  over  a  power  ot  removaL 

But  were  these  magirtrates  as  dearly  out 
of  the  reach  of  royal  influence  as  they  are 
palpably  exposed  to  it,  would  thek  indepen- 
dence be  ever  the  better  for  the  people?  By 
DO  means.  See  on.  this  head  what  has  been 
•aid  of  judges  [Ck.  V.  §  1.]  Independenee 
without  power,  is  pure  liber^ :  independence 
coupled  with  power,  is  but  another  word  for 
despotism.  Dependence  so  it  be  legitimate, 
not  independence,  is,  as  we  have  there  seen, 
the  proper  condition,  and  the  only  proper  con- 
dition, of  an  agent  of  the  people.  The  thing 
really  nuschievous  U  arbitnuy  power :  whether 
the  hand  it  is  lodged  in  be  called  a  king's  or 
a  minister's,  or  an  attorney-general's,  is  of 
■Mghtv  little  consequence.  The  thing  really 
mischievous  is  arbitrary  power:  and  this,  it 
is  but  too  true,  these  magistrates  are  in  pos- 
session of:  whether  they  abuse  it  in  pursuit 
of  views  of  their  own,  or  in  pursuit  of  the 
views  of  a  minister,  is  of  little  consequence. 
They  may  abuse  it  in  both  ways;  but  the 
greater  temptation  of  the  two  is  that  of  which 
the  cause  bes  in  themselves.  It  is  only  by 
acddent  that  a  minister  will  have  a  point  to 
gain,  especially  a  point  worth  gaining  at  the 
expense  of  so  mudi  management.  But  of  his 
own,  a  man  in  their  situation,  if  he  has  pas- 
sions, will  have  points  to  gain  of  all  sorts, 
and  without  end. 

Far  be  it  from  me  on  this  single  error  to 
ground  any  sinister  prophecies.  It  is  not  tins 
error,  nor  a  thousand  sudi  as  this,  that  could 
make  at  this  time  of  day  a  bad  government 
in  France.  Where  correction  is  so  easy,  the 
most  palpable  opportunities  of  abuse  can 
never  be  productive  of  any  serious  misdiiel 
Liberty  b  in  legislation  what  diarity  is  in 
religion.  When  a  constitution  is  sound  at 
heart,  a  thousand  little  disorders  may  find 
their  way  into  it  without  producing  any  very 
malignant  symptoms.  But  though  the  oon- 
stitirtkm  of  a  country  were  like  the  stomach 
of  a  Miihiidates,  n^olesome  diet  would  still 
daim  tlie  prefiBrence.* 


*  The  great  check  upon  this  power  is  the  right 
lesenred  to  individuals  of  daifning  satisfaction 
Ibr  the  private  injury.  So  fiff  as  this  extends, 
seeret  connivance  on  thepart  of  tfie  public  pro- 
seoatsr  Is  imponiUe.  Thb  aoeotdiogly  is  the 
dcounMaoce  which,  under  the  old  system,  pre- 


4.  An  inferior  ineonvemenee,  thoagh  bjr  bo 
means  an  inconsiderable  <me,  reaaltiag  ftm 
this  monopoly,  is  the  exdudiag  in  all  obhi 
from  the  diarge  of  prosecuting,  infaBSMi, 
who  in  some  cases  are  the  best  proeeeatea, 
and  witnesses,  who  in  all  cases  are  the  belt 
informers. 

(1.)  In  many  cases  it  is  natural  tiiat  a  v»> 
liinteer,  sudi  as  the  informer,  should  Bike  a 
better  prosecutor  than  any  one  who  is  such 
by  office.  Under  what  idea  is  one  and  Iks 
same  person  appointed  in  all  cases  fortkii 
duty?  That  in  all  cases  the  same  man  wB 
bt  the  fittest  for  it?  No:  but  that  in  no  esse 
it  may  be  without  somebody  to  undertake  it 
In  the  vray  of  zeal  and  activity,  when  ahflity 
is  not  wanting,  nor  conmvanee  to  be  appea. 
bended,  much  more  may  be  expected  from 
volunteers  than  from  a  veteran,  in  wkoas 
bosom  the  habit  of  action  so  natarally  begeli 
th^  habit  of  indifference.  Hope  of  sooeeas  is 
the  prindple  that  animates  the  one :  fear  ef 
censure,  the  consideration  that  compels  ths 
other.  Indiffierence  is  the  exdusive  attiikale 
of  the  judge:  zeal,  not  indifference,  is  the 
virtue  of  Uie  prosecutor:  against  defect  of 
zeal,  if  found  in  this  station,  there  woM  he 
no  remedy :  against  excess,  the  remedy  is  ob- 
vious and  adequate,  the  oontrouling  power  ef 
the  judge.  The  diffisrence  will  be  the  i 
obvious,  and  the  advantage,  not  to  say  i 
sity,  of  preferring  the  volunteer,  the 
unquestionable,  where  a  fiictitions 
dependent  upon  success  is  the  only  means  of 
obtaining  informers  that  can  be  depended  up- 
on:  as  in  cases  di  ofience  of  a  pivdy  piddie 
nature.  ]&w  much  would  the  valne  of  ths 
reward  be  diminished,  if  the  sttainmeaA  of  it 
were  made  unavoidably  to  depend  upon  the 
efforts,  not  of  him  vtho  is  to  enjoy  it,  but  of 
another  who  has  nothing  to  do  wilk  it,  sal 
in  whom  he  has  perhaps  no  confidence! 

(2.)  A  vdtness  is  the  best  informer;  sod 
thence,  as  such,  the  best  prosecutor.  U,  m 
the  capacity  of  witness,  informer,  or  | 


vented  the  dispensing  power  from  beh^  p«beA 
to  sudi  a  degree  as  to  exdte  any  genenl  Md 
notorious  dissatisfaction.  But  this  ^eck  nachet 
no  farther  than  to  oflfences  afiecting  pacUcular  in- 
dividuals: it  extends  not  to  sudi  as  ate  of  a  poielf 
publicnature.  Here,  then,  was  the  sphere  wiAia 
which  the  arbitrary  oisprnsing  power  found  leoai 
to  disphy  itself.  An  offence  better  alluded  Is 
than  named,  and  which,  though  it  appeals  (s  he 
mudi  more  common  in  France  than  m  ruiikariL 


is  frequently  punished  in  the  latter  conntiy,  i 

for  many  years  back  scarce  ever,  if  at  aU,  in  the 
forme^  seems  to  affiwd  an  inttintT  of  die  cmt* 
tion  of  such  a  power.  Astotheproorieiyofsach 
a  connivance,  IS  out  of  the  QOCstiOQtiae:  butlht 
feet  of  such  connivance  wOTserve  as  one  iaslBae^ 
amongst  many  others  which  doubtless  night  be 
found,  to  prove  that  the  notion  of  ^  actad  ez- 
erdse of  such  a  dispenshur  power,  and  that  i 
such  a  degree  as  to  despsu  a  lav  of  akaostdi 
whole  of  its  efficacy,  is  far  firom  a  c 
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cotor,  a  man  could  fdwaye  be  as  lure  of  every 
other  man  as  of  himself,  there  would  be  do 
room  for  choice.  As  it  happens,  this  is  not 
the  case. 

Separate,  then,  the  informer  from  the  wit- 
ness, whfl^  is  the  oonseqnence  ?    In  the  first 
place,  yon  drive  men  in  both  capacities  from 
the  service  of  the  law.    ]>elinquency  gets  a 
double  chance  of  impunity,  and  the  laws  a 
double  chance  for  impotence.     They  will  go 
unexecuted  at  one  time,  because  a  witness 
sees  nobody  that  will  prosecute ;  at  another 
time,  because  he  who  would  have  prosecuted 
has  got  neither  evidence  nor  information. 
Emdenct^  properly  so  called,  is  evidence  to 
groirodcoiimcfioa.*  ut/bnaohoii  is  evidence  to 
ground  proaaaaitm.    In  one  case,  as  in  the 
other,  where  is  the  sense  of  rejecting  the  best 
evidence,  and  recaving  worse  in  preference  ? 
Whose  account  deserves  to  have  most  weight? 
~that  of  a  man  who  knows  how  the  affidr 
passed  becanse  he  saw  it,  or  that  of  a  man 
who  knows  nothing  about  the  matter  but 
from  what  he  has  heard  somebody  else  say, 
or  from  some  inconclusive  fragment  of  dr- 
comstantial  evidence  ?   Upon  ^e  strength  of 
evidence  that  is  to  come  from  fse,  you  venture 
on  a  prosecution.     What  follows?     That 
your  fortune  and  your  character  are  so  fitf  at 
my  mercy — at  the  mercy  of  one  of  whom  per- 
hi^M  you  have  no  knowledge.     This  sort  of 
fiutii,  great  as  it  is,  must  in  many  cases  be  re- 
posed, or  prosecution  could  not  take  place: 
irat  to  what  purpose  create  such  a  necessity 
out  of  nothing  ?  How  different  the  case  yfhete 
yni,  the  witness,  are  received  to  inform ;  and 
having  niformed,  to  prosecute  1     You  know 
nhat  It  is  you  know:  on  ymtrself  you  can  de- 
pend: of  yoacrte^you  may  be  sure. 

6.  Driving  men  from  the  service  of  the  law 
it  not  the  only  inconvenience  resulting  from 
this  exclusion.  It  puts  the  law  itsdf  into 
the  power  a£  individuals.  Ordain  that  a  pro- 
secutor or  an  informer  shall  not  be  admitted 
SB  a  d^smff  witness,  what  follows?  That, 
tothe  man  whom  opportunity  has  made  either 
the  sole  obMerving  witness,  or  a  necessary  wit- 
nos,  you  have  given  the  power  of  pard<ming. 
He  lodges  the  information,  or  he  commences 
^  prosecution:  and  when  the  time  comes 
€»  giving  evidence,  hb  evidence,  however 
condosive,  is  not  to  be  heard,  and  acquittal 
isthe  oonseqnenoe. 

When  the  functions  of  prosecutor  and  wit- 
ness are  separate,  and  the  prosecutor  finds 
Umself  under  the  necessity  of  pinning  his 
£i2tfa  upon  the  conduct  and  character  of  an- 
other person  in  the  quaMty  of  witness,  inae- 
coricy  or  subsequent  folsehood  is  not  the 
only  danger  he  stands  exposed  to.  Treachery 
has  a  game  in  its  power,  whic^,  under  the 
vapvovideBt  regimen  of  some  systems  of  law, 
•  probably  but  too  often  played,  by  those 
whose  hahitiud  study  it  is  to  ^lude  the  laws, 


against  those  whose  habitual  business  it  is 
to  give  them  their  execution.  Falsehood  is 
thrown  out  as  a  lure,  for  an  informer  and 
prosecutor  to  catch  hold  of:  when  evidence 
comes  to  be  given,  the  folsehood  is  dropped, 
and  truth  substituted  in  its  stead.  Such  is 
the  situation  of  every  man  who,  upon  the 
atrength  of  evidence  not  his  own,  ventures 
to  step  forth  and  give  his  service  to  the  public 
in  thw  perilous  and  invidious  line  1  respon- 
sible, at  the  peril  of  fortune  and  character, 
for  the  levity  or  treadiery  of  another,  perhaps 
unknown  to  him,  and  never  of  his  choice. 
The  guiltv  traitor  assumes  the  accent  and 
the  port  of  injured  innocence :  the  reproach 
of  calumny  foUs  upon  the  deluded  minister  of 
truth  and  justice.  Then  comes  the  licensed  ac- 
cessary after  the  fiict,  and  sharpens  the  wound 
with  tiie  venom  of  his  tongue: — **  Seel  this 
is  your  own  witnessi  Out  of  his  own  mouth 
you  stand  condemned  1" 

Under  the  English  law  of  evidence,  fry  ex- 
ample, what  species  of  treachery  can  be  more 
certain  of  its  effect,  or  more  secure  from  pu* 
nishment?  For  the  truth  told  at  the  trials 
there  can  be  none,  for  it  was  the  truth :  for 
the  folsehood  before  the  trial,  there  can  be 
none,  fr>r  it  was  extrajudicial,  and  not  upon 
oath.  Against  such  vile  artifice  nothing  that 
can  be  done  by  the  law  on  this  head  can,  it 
is  true,  afford  any  perfectly  effectual  remedy  c 
but  we  see  the  danger  to  which  the  indivi- 
dual and  the  cause  qHl  justice  stand  exposed 
under  a  separation  of  the  two  functions,  and 
one  reason,  amongst  others,  why  the  endear 
vour  of  ^e  law  should  be,  not  to  discourage 
the  conjunction,  but  to  fovour  it. 

The  incongruity  is  more  particularly  striking 
in  that  numerous  dass  of  cases  where  a  fiic- 
titious  reward  is  the  law's  sole  reliance.  When 
jrou  advertise  thus  for  assistance,  what  is  it 
you  really  advertise  for?  what  is  it  you  are 
really  in  want  of?  A  prosecutor  ?  No  sudi 
thing.  A  prosecutor  you  might  get  anywhere: 
a  prosecutor,  as  such,  you  have  no  more  need 
to  advertise  for  than  a  judge.  An  inform^'? 
Perhaps  so.  But  when  you  have  got  one, 
what  are  yon  the  better  for  him,  if  his  »i- 
formoHim  neither  is  itself  evidence,  nor  leads 
you  to  evidence  f  The  one  thing  needfol,  the 
thing  you  really  want,  the  thing  you  really 
mean  to  get  by  thus  advertising,  is  evidence. 
The  sort  of  person  you  are  really  in  want  d^ 
the  sort  oi  person  you  really  advertise  for, 
is  not  so  much  a  prosecutor  or  an  informer, 
as  a  witness.  Get  evidence,  you  get  every* 
thing :  miss  of  this,  you  had  better  have  got 
nothing.  Get  a  witness^  in  this  way,  you  get 
an  it^rmer  into  the  bargain :  fi>r,  in  letting 
you  know  that  it  has  ftllen  in  his  way  to  be 
a  witness,  a  man  informs.  Get  an  informer 
who  neither  was  himself  a  witness  (I  mean, 
an  obeerving  witness,}  nor  can  give  you  any 
information  that  will  answer  the  purpose  of 
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evidence,  or  lead  to  evidence,  you  had  better 
not  Lave  bad  him.*  An  informer,  who  can- 
not bimself  give  you  anything  that  can  be 
accepted  as  evidence,  may  ttiU  have  his  use. 
True.  But  on  vrfaat  condition?  On  condition 
of  his  enabling  you,  by  means  of  his  informa- 
tion, to  get  it  from  some  other  quarter.  But 
is  his  information  the  worse  for  being  capable 
of  being  itself  used  as  evidence?  On  the  con- 
trary, no  oUier  information  can  be  so  satisfiM^ 
tory  or  so  good.  When,  in  the  first  instance, 
you  can  hear  how  a  thing  passed,  from  a  man 
who  saw  how  it  passed,  to  what  purpose  turn 
him  back,  for  the  sake  of  hearing  of  it  from 
somebody  else,  who  knows  noUiing  about 
the  matter  but  from  him?  Is  your  in£ntner 
the  worse  informer,  because,  having  been  an 
chBerving  witness,  he  is  capable,  and  in  that 
character,  <]i  becoming  a  depowng  anef  On 
the  contrary,  he  is  by  so  much  a  better  one 
than  any  other. 

**  Oh,  but  bought  evidence  is  bad  evidence." 
Is  it  so?  Then  why  attempt  to  buy  it?  If 
evidence  is  to  be  had  for  nothing,  why  bid 
money  for  it  ?  By  thus  bidding  for  it,  instead 
of  getting  good  evidence,  you  deprive  your- 
self of  it:  tiie  good  you  might  have  had,  vou 
yourself  turn  into  bad.  If  it  is  not  to  be  nad 
without  buying,  he  then,  whoever  he  is,  that 
supplies  you  with  it — your  informer  or  your 
prosecutor  must  have  bought  it,  or  you  will 
never  get  it.  But  if  it  must  be  bought  after 
all,  why  not  by  you  as  well  as  by  hmn  ?  why 
not  direcUy  as  well  as  drcuitously  ?  Why 
pay  two  men  for  the  service  of  one  ?  And 
what  is  information  itself,  but  evidrace  ?  It 
may  be  ciramBtantial  evidence  only,  and  not 


*  The  word  witneu  is  used  indiscriminately 
with  reference  to  two  very  distinct  and  disdn- 
guishable  situations :  that  of  a  man  who  actually 
saw,  heard,  or  in  one  word  observed  so  and  so ; 
and  that  of  a  man  who  aveis,  depotety  mrnUet, 
in  a  iudidal  way,  that  on  such  or  sucn  an  occa- 
sion be  made  observation  as  above.  In  the  first 
case  he  maybe  styled  an  obterviiig'  or  pereipieni 
wUneet;  in  the  other,  a  narroHw  or  deposing 
witness.  The  thing  to  be  wished  is,  that  every 
one  who  fuu  been  an  observing  witnos,  with  re- 
gard to  the  matter  in  question,  should,  as  far  as 
there  is  need  of  his  testimony,  become  a  nar- 
rating  witness:  and  that  at  any  rate  every  man, 
withmit  exception,  who  becomes  a  narrating  wit- 
ness, should  have  been  an  observing  one  so  fax 
as  he  narrates.  In  as  far  as  he  fails  of  being  so, 
he  becomes  h  false  witness:  and,  if  what  thoe  is 
folse  in  his  narration  is  accompanied  with  the 
consdottsness  of  itsbdng  so,  ana  has  been  given 
upon  oath,  a  0fr^rf4<  one.  The  assistance,  then, 
which  is  really  wanted,  the  assistance  which  die 
law  by  this  means  endeavours  to  obuin,  is  that 
idiicfa  he  who  has  been  an  observing  witness 
lends,  by  becoming  a  narrating  one. 

The  expressions  testis  ocuhtus^  an  eye-witness^ 
an  ear'witnessy  and  all  others  which  refer  ex- 
dusively  to  a  sinde  one  of  the  five  senses,  are 
ao  many  partial  and  impartial  expressions  or  this 


dtrecf ;  it  may  be  kearmy  evidenoe  only,  wai 
not  immediate :  but  evidence  it  is,  as  fiv  ss 
it  goes,  at  any  rate.  If  bought  evidimce  m  bad 
evidence^  so  then  is  homgiu  iMfotimatkm  bad 
wformatiom. 

This  underhand  practice,  this  confrisian  mk 
double  dealing,  this  contrivance  forgettiag 
one  thing  by  addng  for  another,  to  what  oaae 
is  it  to  be  ascribed  ?  In  England  «t  leart, 
and  not  improbably  in  more  countries  b^da 
England,  to  a  want  of  concert  between  tW 
statute  and  common  law.  The  former  haviaf 
public  good,  often  for  its  real,  and  ahrays  iv 
its  professed  end,  pursues  that  end  by  wmk 
means  as  the  nature  of  things  and  men  sap> 
plies,  coUectbg  improvement  by  slow  bit 
advancing  degrees  from  the  stores  of  reMsa 
and  experience.  The  other,  never  hsviw 
had  public  good  so  much  as  for  its  professed 
end,  pursues  in  primitive  blindness  whalera 
blind  track  it  stumbled  upon  at  first.  ^  Mea 
are  of  two  sorts,  the  good  and  the  bad :  the 
bad  are  governed  by  interest ;  they  act  from 
motives :  the  good  are  governed  by  nothii^ 
at  all ;  they  act  without  motives :  in  thea, 
action  is  produced  in  the  way  of  equivocal 
generation ;  it  is  an  effect  without  a  came. 
l^tnesses  ought  of  course  to  be  of  the  good 
dass :  therefore,  if  a  man  acts  or  speaks  un- 
der the  influence  of  interest,  he  is  not  fit  fer 
a  witness;  he  ought  not  to  be  heard.  Of 
interest  there  is  one  kind;  and  there  is  but 
one — that  which  is  created  by  mooey>  Lote 
of  fiune  has  been  pronounced  the  miiverml 
passion.  The  man  who  said  so»  wrote  a  book, 
in  which  he  thought  he  had  proved  it.  He 
was  a  poet;  he  knew  nothing  about  the  mat- 
ter. We  lawyers  know  better  thii^  noe 
is  no  such  passion  as  the  love  of  fiune.  One 
passion  there  is  in  human  nature — the  love 
of  money.  It  is  not  only  the  universal  pas- 
sion, but  the  only  one.  What  is  the  cm- 
sequence?  That  money,  and  money  akMe, 
governs  every  man :  and  a  partide  of  it,  less 
than  the  smallest  that  ever  came  out  of  a 
mint,  is  quite  suflMent  fiir  the  purpoae.  Take 
any  man  you  will ;  hold  up  before  his  eyes  a 
farthing,  or  the  five-hundredth  part  of  a  fitf- 
thing,  it  makes  no  difference:  you  draw  his 
out  of  the  good  dass  into  the  widLed  dan 
at  once.  Look  the  world  over:  you  wiU  mi 
find  that  man  iN^umi  the  glimpm  of  a  gain  to 
that  amount  would  not  convert  into  a  pcr^ 
jurer :  although  lumonr,  love,  firiendahip,  na- 
tural afiRection,  even  gain  under  another  shape^ 
and  that  to  an  amount  ever  ao  modi  greater* 
were  all  striving  in  conjunction  to  draw  \am 
to  the  other  side.  As  it  is  impossible,  there- 
fore, that  a  man  who  could  get  a  forthing  by 
perjuring  himself  should  not  perjure  hiimelf 
were  he  to  speak,  to  idiat  purpose  shoidd 
he  be  heard  ?  Therefore  no  man  vHio  can  be 
said  to  have  an  interest  ought  to  be  admittiil 
in  charactef  of  a  witness,  in  any  cme.   Ae» 
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eordiiBgly,  in  a  thousand  caies,  he  may  be 
admitted  notwithstandbg ;  and  that,  be  the 
▼alue  of  the  interest  ever  so  considerable." 
Such  ia  the  philosophy,  and  such  the  consist- 
ency of  the  common  law. 

To  the  authors  of  the  statute  law  it  has 
happened  to  reason  differently:  according  to 
them,  the  good  and  the  bad  are,  it  should 
aeem,  alike  obsequious  to  the  dictates  of  in- 
terest, real  or  imagined:  though  some  are 
more  so  to  one  modification  of  it,  others  to 
another :  nor  does  it  follow  absolutely,  that 
becauae  a  man  will  tell  truth  for  a  certain 
sum,  he  will  teU  lies  and  perjure  himself  at 
the  same  price.  But  how  long  will  superior 
authority  suffer  itself  to  be  set  at  nou§^t  by 
subordinate?  How  long  will  discernment 
see  ita  purposes  frustrated  by  perrenity  and 
ignorance? 

§6.  Of  Sleeping  Law$. 

An  ofAcial  monopoly  of  the  right  of  prose- 
cution is  naturally  connected  with  the  policy 
of  deeping  laws.  It  b  a  fit  instrument  of 
such  poUcy,  and  at  first  sight  one  would  sup- 
pose an  indispensable  one.  It  is  easy  enough 
to  conceive  how  laws  should  deep,  when 
there  is  but  one  man  in  the  world  that  can 
call  them  into  life.  How  this  should  ever 
happen,  when  it  is  in  the  power  of  any  one 
of  the  community  whatever  to  awaken  them 
at  pleasure,  is  not  so  obvious.  Sure  it  is,  that 
for  sttdi  a  lethargy  there  can  be  no  place,  but 
for  some  radical  principle  of  weakness  per- 
vading and  debilitating  the  whole  system.  If 
the  burthen  of  discouragement  that  presses 
upon  the  hcalty  of  calling  the  laws  into  ac- 
tion is  so  enormous  as  to  amount  in  general, 
in  quiet  timea,  to  a  prohibition,  laws  may  re- 
main thus  torpid,  though  that  foeulty  eziste 
in  appearance  everywhere.  But  such  is  not 
the  natural  stsite  of  things :  and  a  man  must 
have  some  acquaintance  with  the  Ehiglish  sys- 
tem of  prooeoure,  to  be  able  readily  to  con- 
ceive it.  Setting  out  of  the  question  a  state 
of  things  so  singular,  a  country  where  the 
temple  of  penal  justice  is  thrown  wide  open 
is  not  a  natural  receptacle  for  sleeping  laws. 
Those  wlio  look  upon  such  fiimiture  as  either 
vsefol  or  ornamental,  should  suffer  but  one 
door  to  that  temple,  and  lodge  the  key  of  it 
in  a  single  hand. 

Of  the  condition  of  him  whose  curse,  I  had 
•haoet  said  whose  crime,  it  k  to  live  under 
*ttch  laws,  what  is  to  be  said?  It  is  neither 
more  nor  less  than  slavery.  Such  it  is  in  the 
▼cry  strictest  language,  and  according  to  the 
*»>ctert  definition.  Law,  the  only  power 
*J|«*  gives  security  to  others,  is  the  very  thing 
that  takes  it  away  from  him.  His  destiny  is 
to  live  his  lifo  long  with  a  halter  about  his 
'i^^c;  and  his  safoty  depends  upon  his  never 
nc^ing  with  that  man  whom  wantonness  or 
*«>«e  can  have  induced  to  pull  at  it    Be- 


tween the  tvranny  of  sleeping  laws,  and  the 
t^rranny  of  lawless  monarchy,  there  is  this 
difference :  the  latter  is  the  tvranny  of  one, 
the  other  is  the  tyranny  of  millions.  In  the 
one  case,  the  slave  has  but  one  master;  in 
the  other,  he  has  as  many  masters  as  there 
are  individuab  fai  the  party  by  ^om  the 
tyranny  has  been  set  up. 

Tyranny  and  anarchy  are  never  fiur  asunder. 
Dearly  indeed  must  the  laws  pay  for  the  mis- 
chief of  which  they  are  thus  made  the  instru- 
ments. Tlie  wealmess  they  are  thus  struck 
with  does  not  confine  itsdf  to  the  peccant 
spot ;  it  spreads  over  their  whole  frme.  The 
tainted  parte  throw  suspicion  upon  those  that 
are  yet  sound.  Who  can  say  whidi  of  them 
the  disease  has  gained,  whidi  of  them  it  has 
spared  ?  Yon  open  the  statute-book,  and  look 
into  a  clause :  does  it  belong  to  the  sound 
part,  or  to  the  rotten?  How  can  you  say  ? 
by  what  token  are  you  to  know  ?  A  man  is 
not  safo  in  trusting  to  his  own  eyes.  Tou 
mav  have  the  whole  statute-book  by  heart, 
and  all  the  while  not  know  what  ground  you 
stand  upon  under  the  law.  It  pretends  to 
&X.  your  destiny :  and  after  all,  ^  you  want 
to  know  your  destiny,  you  must  learn  it,  not 
fitHn  the  law,  but  from  the  temper  of  the 
times.  The  temper  of  the  times,  ^d  I  say? 
Tou  must  know  the  temper  of  every  indivi- 
dual in  the  nation;  you  must  know,  not  only 
what  it  is  at  the  present  instant,  but  what  it 
will  be  at  every  future  one :  all  this  you  must 
know,  before  you  can  lay  your  hand  upon 
your  bosom,  and  sa^  to  yourself^  lam  eafe. 
What,  all  this  while,  is  the  character  and 
condition  of  the  law?  Sometimes  a  bugbear, 
at  other  times  a  snare:  her  threato  inspire 
no  efllcient  terror ;  her  promises,  no  confi- 
dence. The  canker-worm  of  uncertainty, 
naturally  the  peculiar  growth  and  plague  of 
the  unwritten  law,  insinuates  itself  thus  into 
the  body,  and  preys  upon  the  vitals  of  the 
written. 

All  this  mischief  shows  as  nothing  in  the 
eyes  of  the  tyrant  by  whom  this  policy  ia 
upheld  and  pursued,  and  whose  blind  and 
malignant  passions  it  has  for  ite  cause.  His 
appetites  receive  that  gratification  which  the 
times  allow  of :  and  in  comparison  with  that, 
what  are  laws,  or  those  for  whose  sake  laws 
were  made?  His  enemies,  that  is,  those 
whom  it  is  his  delight  to  treat  as  such,  those 
whose  enemy  he  has  thought  fit  to  make  him- 
self, are  his  footstool :  their  insecurity  is  his 
comfort;  their  sufferings  are  his  enjo3rmenta'; 
their  abasement  is  his  triumph. 

Whence  comes  this  pernicious  and  unfeel- 
ing policy  ?  It  is  tjrranny's  last  shift,  among 
a  people  who  begin  to  open  their  eyes  in  the 
calm  which  has  succeeded  the  storms  of  dvil 
war.  It  is  her  last  stronghold,  retained  by 
a  sort  of  capitulation  made  with  good  govern- 
ment and  good  sense.    Common  hmnaaity 
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would  not  endure  sucii  lawi,  were  they  to 
give  signs  of  life:  negligence,  and  the  tdu  of 
change,  au&r  them  to  exist  so  long  as  they 
promise  not  to  exist  to  any  purpose.  Sensi- 
l^e  images  govern  the  bulk  of  mra.  What 
the  eye  does  not  see,  the  heart  does  not  rue. 
Fellow-citiEens  dragged  in  crowds,  for  con- 
science sake,  to  prison^  or  to  the  gallows, 
though  seen  but  for  the  moment,  might  move 
compassion.  Silent  anxiety  and  inward  hu- 
miliation do  not  meet  the  eye,  and  draw  little 
attention,  though  they  fill  up  the  measure  <tf 
a  whole  life. 

Of  this  base  and  malignant  policy  an  ex- 
ample would  scarcely  be  to  be  found,  were 
it  not  for  religious  hatred,  of  all  hatred  the 
bitterest  and  the  blindest.  Debarred  by  the 
infidelity  of  the  age  fi-om  that  most  exquisite 
of  repasts,  the  Uood  of  heretics,  it  subsists 
as  it  can  upon  the  idea  of  secret  sufferings — 
sad  remnant  of  the  luxury  of  better  times.* 

It  u  possible,  that,  in  tiie  invention  of  this 
policy,  timidity  may  have  had  some  share; 
tot  between  tyranny  and  timidity  thore  is  a 
near  alliance.  Is  it  probable ?  Hardly:  the 
less  so,  as  tyranny,  rather  than  let  go  its  hold, 
such  is  its  baseness,  will  put  on  the  mask  of 
cowardice.  It  is  possible,  shall  we  say,  that 
in  England  forty  should  be  in  dread  of  one : 
but  can  it  be  called  probable,  ifdien  in  Ire- 
land forty  sufier  nothing  firom  fourscore  ? 

When  they  who  stand  up  in  the  defence  of 
tyrannical  laws  on  pretence  of  their  being  in 
a  dormant  state,  vouchsafe  to  say  they  wish 
not  to  see  them  in  any  other,  is  it  possible 
they  should  speak  true?  I  will  not  say:  the 
boiuids  of  possibility  are  wide.  Is  it  proba- 
ble? That  is  a  question  easier  answered. 
To  prevent  a  law  firom  being  executed,  which 
is  the  most  natural  course  to  take  ?  to  keep 
it  alive,  or  to  repeal  it?  Were  a  man's  wishes 
to  see  it  executed  ever  so  indisputable,  what 


*  Seventy  thouMnd  catholic  dissenters,  added 
to  two  hundred  thousand  presbjrterians  and  other 
protestant  dissenters,  are  to  join  in  first  subduing 
and  then  oppressing,  eight  millions  of  church  w 
Enjdand  men.  So  hximonal  are  the  prindplcs 
of  these  heretics,  that  their  prevalence  is  the 
greatest  calamity  that  can  befall  the  nation.  So 
rational  are  they  at  the  same  time,  as  well  as  so 
concordant  among  themselves,  tnat  they  want 
nothing  but  fair  play  and  the  liberty  of  being 
heard  upon  equal  terms,  to  gain  the  minority  or 
churchmen,  and  make  them  either  catholio,  or 
Presbyterians,  or  independents,  or  quakers,  or  aU 
at  once.  To  prevent  a  catastrophe  thus  horrible 
and  thus  imminent,  the  whole  body  of  these  he- 
retics are  to  be  kept  in  a  state  of  slavery,  collec- 
tively and  individually,  with  regard  to  Uie  whole 
body  of  the  orthodox.  The  former  are  to  be, 
with  legaid  to  the  ktter,  pradady  what  the  He- 
lotes  were  with  regard  to  the  Laoedsraionians. 
Every  man  of  the  one  class  is  to  have  it  in  his 

Swer  at  pleasure  to  devote  to  ruin  every  man  of 
t  other,  whenever  he  happens  to  be  fai  amood 
wr  Ifc  Upon  such  terms,  and  upon  such 
Ally,  the  dmrch  if  safe. 


stronger  proof  could  he  give  of  hk  I 
than  by  taking  this  very  course,  in  takiig 
which  he  desires  to  be  considered  m  widuig 
the  law  not  to  be  executed?  WbcA  weeds 
and  actions  give  one  another  the  lie,  is  it  po^ 
siUe  to  believe  both?  If  not,  whick  faase 
the  best  title  to  be  bdieved?  The  task  thsf 
give  to  fiuth  and  charity  is  rather  a  aevoe 
one.  They  speak  up  for  laws  against  thieici 
and  smugglers :  they  speak  up  fiM*  the  ssaa 
laws,  or  worse,  against  the  worahippaief 
God  arroffding  to  oonscienee:  in  tbe  fiat 
instance,  you  are  to  beHeve  they  mean  to  4o 
what  they  do ;  in  tiie  other,  you  are  to  ba> 
lieve  they  mean  the  contrary.  Their  wwds 
and  actions  are  at  variance,  and  they  dedsn 
it :  they  profess  innnoerity,  and  insist  upea 
bm»ff,  shall  we  si^,  or  upon  mot  heang  be- 
lieved. They  give  the  same  vote  that  ww 
given  by  the  authors  of  these  laws ;  they  act 
over  again  the  part  that  was  acted  by  the 
first  persecutors:  but  what  was  peiaccutiaa 
in  those  their  predecessors,  is  in  these  bkb. 
it  seems,  moderation  and  benev^enee.  This 
is  rather  too  mudu  To  think  to  unite  the 
^prc6t  of  oppression  with  the  praise  of  mode 
ration,  is  drawing  rather  too  deqp  upon  the 
credulity  of  mankind. 

For  those  who  insist  there  is  no  bardslnp 
in  a  state  of  insecurity,  there  ia  one  way  of 
proving  themselves  sincere:  let  them  chaage 
places  with  those  they  doom  to  it.  One  mik 
may  be  indulged  without  a  bteadi  of  diari^: 
may  they,  and  they  only,  be  subject  to  pro- 
scription, in  whose  eyes  it  is  no  grievance! 

§  7.  Means  i^  engaging  h^wrmen  ond 
ProMecutors, 

Power  without  wiO  will  never  prodaes 
action.  Information  and  prnaemtiun,  Kke 
every  other  sort  of  action,  must  have  their 
uuhteement:  and  that  inducement  must  he 
annate.  If  this  necessary  condition  exists 
without  the  help  of  law,  it  ia  well:  if  aot, 
the  deficiency  must  be  made  v^  by  ktw,  or 
the  law  will  find  herself  without  hands.  Bat 
inducement  does  not  rommmce,  till  diisesa- 
rmgtwtentM  of  all  sorts  have  been  either  sur- 
mounted or  removed.  What  if  the  kw  her- 
self be  found  adding  to  the  load? 

The  discouragements  in  question  apply 
more  particularly,  some  of  them,  to  the  fic- 
tion of  ti|/bna<r,  others  to  that  of  proseealar. 
The  nature  of  the  obstacle  will  point  os^  ia 
both  cases,  the  nature  of  the  reaooret. 

First,  as  to  infomiag.  Two  nataial  eh- 
stadea,  independently  of  all  Ihctitaona  ons% 
tend  to  dissuade  a  man  horn  tak«g  npon  Urn 
thk  function ;  eMflitry  and  e^wai.*  1.  Thepsr^ 
ticular  enmi^  of  the  individual  ini9tand 
against,  and  his  particidar  oonnexiona ;  9l  The 
odium,  or  sentiment  of  aversion,  whAA  bmi» 
kind  in  general  are  but  too  apt  to  naaiM 
towards  the  in^vidoal  iriio  takea  openkia 
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to  rencter  to  the  cause  of  justice  tliis 
sary  service.  These  dissuasives  may  both  be 
termed  mUttral  ones.  They  exist  without, 
and  even  in  spite  o^  anything  done  on  the 
part  of  the  law:  but  even  here  it  is  in  the 
power  of  the  law  to  add  to  the  burthen: 
nor  IB  even  this  inconsistency  without  ex- 
ample.* 

The  ease  is  still  worse,  if  a  man  cannot 
inform  without  being  compelled  to  prosecute. 
Nature  is  not  in  fiuilt  here.     ObUgation  is 
the  pure  work  of  law.  But  of  this  presently. 
A»  to  remedies:  against  «jiaitty,  there  is 
bat  one,  which  is  Mecresy,   But  this,  as  fiur  as 
it  can  be  applied,  is  an  dSectual  one.  Secresy 
indeed,  if  in  all  cases  equally  and  absolutely 
impenetrable,  would  be  a  doak  to  calumny. 
What  then  is  to  be  done?   While  no  indica- 
tiona  of  that  injury  appear,  keep  the  veil  in- 
violate: where  any  such  indications  betray 
themselves,  remove  it. 

Under  such  conditions,  where  can  be  the 
harm  of  secresy?  The  moment  it  can  be 
productive  of  any,  there  is  an  end  to  it.  The 
moment  it  can  be  of  any  use  to  anybody  that 
the  informer  should  be  visible,  he  is  brought 
to  light. 

So  long  as  the  information  is  not  charge- 
able with  calumny,  to  what  purpose  should 
the  author  of  it  be  known?  If  it  be  true, 
instead  of  harm  it  has  done  good:  if  fidse, 
then  indeed  there  has  been  harm  done;  but 
unless  It  be  not  only  fiUse  but  groundless, 
even  here  there  is  no  injury. 

To  judge  iMdiether  a  charge,  being  fidse,  is 
also  groundleas,  is  it  necessary  to  know,  in 
the  first  instance,  who  gave  the  information? 
By  no  means :  before  yon  have  any  concern 
with  the  informer,  you  must  look  in  the  first 
place  to  the  evidence.  Tl^tnesses,  as  such, 
are  known  at  any  rate:  if  in  that  character 
aman  cslumnisites,  in  that  character  you  may 
poaish  him :  a  veil  which  covered  bun  in  no 
other  character  than  that  of  informer  is  not 
worth  removing,  for  it  has  proved  no  screen 
to  him.  If  witnesses  are  altogether  wantiag, 
then  indeed,  but  then  only,  is  it  material  to 
look  for  the  infonner. 

Drsgging  a  man  thus  to  light  who  wishes 
to  be  concealed,  can  be  of  no  use  but  for  one 
«r  other  of  two  purposes:  to  subject  him  to 
ponivhmeiit  under  the  name  of  punishment ; 
<«  to  subject  him  to  the  burden  of  making 
— tirfaetion,  which  with  respect  to  him  is  the 
wae  thing.  If  for  either  purpose  discovery 
he  deemed  necessary,  discovery  will  be  made; 
if  not  for  either,  what  use  in  making  it?  But 
^  mischief  of  making  it  is  mbat  we  have 
•Iw^yseen. 

Great  outcries  have  been  made  in  different 
countries  against  sei^et  accusations,  and  not 

*I  forget  what  English  statutes  I  have  ob- 
■57M,  adopting,  as  it  were,  and  fomenting  the 
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without  great  reason.  Whv?  Partly  because 
the  veil  was  made  so  thick  as  to  serve  as  a 
doak  to  calumny  t^  partly  because  the  lawa 
thus  executed  were  the  work  and  the  instru- 
ments of  despotism.  Were  the  calumny  ever 
so  oonspionous,  a  single  person  had  it  in  his 
power  to  screen  it :  it  mijght  oftentimea  be 
his  interest  so  to  do,  and  in  doing  so  he  was 
irresponsible.  Where  the  law  itself  is  odioiM, 
every  thing  and  every  person  occupied  in  its 
service,  slures  the  odium.  How  many  pure 
and  excellent  articles  in  the  apparatus  of  the 
law  have  lost  their  character  in  this  way! 
and  how  many  bad  and  unserviceable  ones 
have,  by  their  very  unservieeaUeness,  become 
popular  1  See  the  Chapter  on  Juries.  Few 
popular  sentiments  that  have  not  their  root 
in  reason :  still  fewer  that  have  not  spread, 
beyond  the  reason  out  of  which  they  grew. 

By  whom  has  the  clamour  against  secresy 
been  raised  ?  Sometimes,  perhaps,  by  men 
who,  without  being  delinquents,  feared  t^ 
being  treated  as  sudi  by  this  means ;  but  by 
delinquents  always,  and  of  course.  Had  it, 
however,  been  confined  to  delinquents,  it 
would  not  on  that  account  have  been  always 
undeserving  of  censure.  Under  a  tyranny, 
honest  moi  are  delinquents:  and  to  do  what 
can  be  done  towards  weakening  the  power 
of  the  laws,  is  the  interest  of  honest  men. 
If  indeed  ihe  veil  of  secresy  is  tied  down 
with  such  tightness  as  to  serve  as  a  doak  to 
calumny,  whatever  outcry  has  been  raised 
against  it,  has  been  just  in  every  point  of 
view:  in  that  case  all  men,  delinquents  or 
not,  are  interested  in  its  being  removed. 

When  a  defendant,  not  content  with  saving 
himself,  sets  up  an  allegation  of  calumny, 
and  requires  tliAt  the  auSthor  of  it  may  be 
made  known,  in  order  to  be  made  responsible 
for  the  wrong,  to  whom  ought  it  to  be  given 
to  dedde  upon  this  daim?  Not  to  the  pur« 
soer-general,  but  to  the  judge.  Why  so? 
Because  this,  of  all  others,  is  a  question  not 
to  be  derided  but  in  public,  and  upon  argu* 
ment:  but  to  decide  upon  a  question  in  pub- 
lic, and  upon  argument,  is  to  judgt.  To  vest 
the  deciaon  in  the  pursiier*geiieral  widioot 
argument,  would  be  to  invest  him  with  an 
arbitrary  power,  which,  like  every  other  ap> 
bitrary  power,  a  man  will,  at  one  time  or 
other,  find  it  his  interest  to  abuse.  He  would 
possess  a  power  not  only  of  licensiiig,  birt  of 
perpetrating  calumny,  and  that  without  oon- 
trouL  Familiarized  with  this  enormity  in 
proportion  to  his  continuance  in  office,  the 
impression  it  made  on  him  would  grow  gra«> 
dually  fidnter  and  fidnter;  he  would  grow 
weary  of  prosecuting  it »  he  would  come  to 
regard  it  without  emotion,  and  to  pass  it  by 
without  notice.  What  if,  in  addition  to  this 
n«gativ€  constant  interest*  he  happens  in  any 
case  to  have  a  potUive  advantage  to  gain  by 
throwing  a  cover  over  the  wrong?.    .        ^ 
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The  modiflcaticm  thus  given  to  the  kw  of 
secresy  will  not,  in  deterring  fidse  informa- 
tion, dri?e  away  true.  A  man  who  believes 
what  he  says  to  be  true,  will  hardly  expect 
^  see  it  appear  not  only  &lse,  but  so  pal- 
pably felse  as  to  be  deemed  groundless  and 
calumnious. 

The  same  remedy  applies  equally  to  the 
odium. 

But  here,  however,  it  is  not  the  only  one. 
This  discouragement  has  its  root  in  vulgar 
error :  a  weed  which  legislation,  would  ihe 
but  stoop  to  take  reason  for  her  instrument, 
need  scarcely  fear  the  not  being  able  to  era- 
dicate. **  Is  the  law  a  mischievous  or  an  use- 
less one  ? — Its  existence  is  a  nuisance.  Is  it 
an  useful  one  ?  To  be  so,  it  must  be  exe- 
cuted: and  how  is  it  to  be  executed  with- 
out an  informer  ?  Without  this  coadjutor,  a 
judge  is  but  an  empty  name.  Each  in  his 
sphere,  they  co-opc^ate  towards  the  same 
end.  Shall  tiie  judge  then  be  held  in  honour, 
and  the  informer,  Mrithout  whom  he  is  no- 
thing, be  vilified  and  contenmed?"  Such  is 
the  language  of  plain  truth:  and  why  should 
Che  law  grudge  to  use  it?  Can  anything  be 
jnore  satis^Ktory  or  unanswerable?  What 
error,  what  prejudice,  could  stand  against  the 
highest  authority,  supported  by  the  highest 
xeason  ?  From  what  source  could  instruction 
fiill  with  greater  weight  than  firom  the  mouth 
of  law? 

The  experiment  of  employing  rea$on  in 
government  is,  it  is  true,  almost  an  untried 
tfoe.  Ifitherto  man  has  scarcely  been  con- 
sidered by  law  as  an  animal  susceptible  of 
intelligence.  Her  language  has  be<ui  simply 
that  of  will  forcing  will,  not  of  underttanding 
instructing  understanding.  The  preambles  df 
the  English  statutes  are  rather  tiie  discourse 
of  the  draughtsman  to  the  legislator,  than 
that  of  the  legislator  to  the  people.  And, 
to  whomsoever  addressed,  what  is  the  stuff 
they  are  made  of?  —  **  Whereat  doubtt  haoe 
arisen  "  —  '*  Whereae  inconveniences  haoe  en- 
sued,** — As  coarse  and  as  flimsy  almost  as 
that  of  oaths  of  office  [see  Chap.y.  §11.*] 
In  France,  where  to  act  in  the  strictest  con- 
cert with  public  opinion  is  the  boast  of  go- 
vernment— in  France,  at  least,  where  lens- 
lation,  having  neither  disdained  nor  feared  to 
grapple  with  one  of  the  most  violet  and  in- 
veterate of  prejudices,!  has  so  lately  won  the 


*  Among  the  nreambles  to  the  French  edicts, 
there  are  some  which  contain  a  little  more  infor. 
matioD ;  witness  that  of  the  excellent  Tiugot, 
an  edict  for  the  liberty  of  the  com  trade.  S^en 
that,  however,  would  not  have  been  the  worse, 
had  the  reasoning  been  a  little  more  pointed, 
and  less  diffhse. 

+  That  which  extended  to  the  kindred  of  a 
malefactor  the  infamy  attached  to  certain  crimes, 
or  rather  to  certain  pnnishmentiL  and  made  in« 
capadtation  with  r^ard  to  offices  the  conse- 
The  ctm  here  alluded  to  is  that  of  a 


comi^test  victory,  the  task  of 

will  not  be  thought  foreign  to  her  olliee. 

Lastly,  as  to  the  function  of  volontvy 
prosecutor.  Take  it  separate  from  that  ef 
informer,  it  stands  clogged  with  two  i" 
ragements,  trouble  and  expense. 

Of  the  trouble^  acertain  measure  is  i 
and  unavoidable.  The  business  of  1 
under  this  head  is  to  find  out  the  t 
and  to  reduce  the  actual  measure  to  this  ■»- 
niMUM.  Of  this,  sufficient  has  been  said  ia  a 
former  chapter.^ 

Of  the  expense^  the  prosecutor  may  be  fit- 
burdened  altogether:  and  sinee  he  Boay,  k 
ought  to  be.  Equity  in  this  coocors  mk 
policy.  Where  all  men  reap  the  benefit,  vhj 
should  one  man  alone  bear  the  burden?  See 
the  Chapter  on  Law-Taxes.  If  you  w31  nsc 
ease  him  of  it,  the  least  thing  you  can  do  ii 
to  forbear  to  add  to  it.  But,  if  this  be  ye« 
object,  you  must  steer  a  course  in  every  poiat 
the  opposite  of  that  pursued  by  the  E^|^ 
system.  You  must  neither  fabricate  expease 
openly,  nor,  what  is  much  worse,  maketmble 
in  order  to  make  expense.  Tou  must  neither 
plunder  him  for  the  public  by  taxes*  nor  fisr 
individuals  by  fees.  You  must  neither  eoBBit 
these  abuses,  nor,  what  is  as  bad,  oonaifc  at 
them. 

The  reproach  of  inconsistency  is  not  tit 
only  one  you  incur  by  stripping  a  maa  thv 
with  one  hand,  while  you  pretend  to  rewari 
him  with  the  other.  It  is  not  one,  nor  two^ 
nor  ten  shillings,  given  in  the  way  of  rewaid, 
that  makes  up  for  the  disoouragement  of  oat 
shilling  taken  in  the  way  of  tax.  The  tax  ii 
certain,  and  must  be  paid  in  the  first  instsoee: 
the  reward  u  remote ;  it  is  uncertain  ia  its 
very  nature,  and  in  the  current  syatens  ren- 
dered ten  times  more  so  by  the  oontrivaaen 
for  substituting  chance  or  fraud  to  juste 
and  violating  in  solemn  mood  and  fona  the 
assurances  <^  the  kw.  What  if  the  sUffieg 
you  thus  begin  with  demanding  of  him  is  mmt 
than  he  has  to  give?  Of  the  twenty  Ooa- 
sand  pound  prize,  what  is  the  worth  to  Imt 
who  has  not  money  for  a  ticket? — B«t  in  tlii 
state  of  inability  are  the  bulk  of  men. 

When  so  much  of  the  expense  as  has  beet 
the  work  of  law  has  been  removed  by  law, 
and,  by  the  removal  of  this  fictitious  part  sf 
the  burden  of  expense,  the  whole  mass  re- 
duced to  that  part  of  it  whidi  may  be  Urmti 
natural^  a  fiuther  problem  in  this  branch  sf 
economy  is  the  reduction  of  tins  natoral  part 
to  so  mudi  of  it  as  is  unaooiduble:  eonoem» 


man  of  the  name  of  Agasse, 
for  forgery;  whoae  innocent 
this  VOT  view  promoted  immediatdy  to  boDear^ 
able  Offices,  by  the  dtiiens  of  Paris,  under  iht 
eye,  and  with  the  approbatioD  of  the  NaUoaal 
Assembly.  See  the  public  pdnts  of  the  moarii 
of  ITWi  ^^ 

t  IntheChapteronAppaal|,akIV.  §!» 
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iog  wliicb,  tee  a  preceding  chapter  (Ch.  IV. 
CjfAppeaU,  §  3.) 

These  redactions  bebg  effected,  then,  and 
not  till  then,  is  the  time  for  indemnjficatUm, 
ibinihilate  what  can  be  annihilated ;  remove 
from  the  shoulders  of  the  individual  to  those 
of  the  public,  that  part  of  the  burden  which 
must  be  borne  by  somebody. 

Indemnification,  it  may  be  observed,  is  not 
complete  unless  it  extends  to  loss  of  time : 
but  this  part  of  it  is  not  neces^y,  and  would 
in  a  certain  point  of  view  be  dangerous.  This 
occupation  being  less  irksome  than  most 
others,  people  of  all  classes  would  be  glad  to 
engage  in  it ;  and  the  advantage  they  would 
&id  of  employing  their  time  l£is  way  rather 
than  in  their  natural  and  more  laborious 
eiDing,  would  be  a  source  of  inordinate  ex- 
pense, and  a  sort  of  premium  for  litigation 
and  delay.  To  encourage  individuals  in  taking 
the  business  out  of  the  hands  of  a  public  of- 
ficer who  has  been  bred  to  it,  can  hardly  be 
of  use.  The  great,  if  not  sole  use  of  the  open 
system,  is  its  capacity  of  affording  a  spur  and 
a  check  to  the  power  of  that  officer  upon  ex- 
traordinary occasions.  The  working  classes, 
who  compose  the  great  bulk  of  the  commu- 
nity, would  in  general,  by  reason  of  their  ig- 
norance, be  manifestly  unfit  for  such  a  charge : 
nor  is  it  natural  that  a  man  of  that  description 
should  wish  to  take  the  business  out  of  the 
hands  of  a  person  so  much  better  qualified  to 
perfinm  it,  unless  with  some  improper  view. 
But  if  a  man  whose  education  has  fitted  him 
for  the  task,  and  whose  purse  can  afford  to 
make  the  public  a  present  of  his  time,  should 
be  willing  to  take  the  burden  upon  himself 
without  any  additional  expense  to  the  com- 
munity, why  hinder  him  ? 

From  the  notion  of  indemnification  comes 
the  custom  of  giving  what  is  called  cotit. 
This,  if  when  obtained  it  were  equal  to  the 
expense,  which  in  general  it  is  not,  nor  in- 
deed without  great  danger  of  abuse  can  well 
be  made,  would  still  be  very  fax  from  ade- 
quate. Remoteness  and  uncertainty  concur 
in  diminishing  its  apparent,  and  under  the 
English  sjrstem  perhaps  stUl  more  its  real, 
value.  It  is  given — when  ?  After  the  pro- 
secution is  gone  through.  And  then  on  what 
conditions?  Provided  the  event  has  been  suc- 
eessfbl:  —  provided  the  substance  of  the  de- 
fondant  is  sufficient  to  defray  it: — provided 
the  expenses  of  defence  have  not  absorbed  that 
substance :  —  and  provided  his  endeavours  to 
withdraw  it  out  of  the  reach  of  seizure  have 
not  been  attended  with  effect.  What  if  he  be 
known  to  have  nothing?  The  value  of  this 
indemnification  is  then  in  the  same  case :  but 
in  this  case  are  the  bulk  of  men.* 


*  As  to  the  English  law.  in  some  instances  it 

fiirss  cosfek  in  others  not:  but  the  oosts^  when  it 

ms  give  tticm,  are  Used  ctmM :  and  wide  is  the 

diffcienee  between  taxed  costs  and  real  To  ob- 

VoL.  IV. 


An  encouragement  that  applies  to  both 
functions  at  once,  is  of  the  negative  cast ;  the 
avoiding  to  dog  the  former  of  them  with  the 
obligation  of  adding  to  it  the  latter.  To  com- 
pel the  informer  to  take  upon  him  the  task 
of  prosecution,  is  in  other  words  to  reject 
information  in  all  cases  where  information  is 
to  be  had  from  those  only  n^om  it  does  not 
suit  to  prosecute. 

This  forced  conjunction  counteracts,  in  a 
variety  of  other  shapes,  the  ends  of  justice : 
it  renders  the  execution  of  the  law  in  some 
instances  less  certain  than  it  would  be,  in 
others  more  severe  than  it  need  be,  and  in 
both  cases  to  the  public  more  expensive. 
Leave  it  optional,  paying  the  informer  only 
as  informer,  and  easing  him  of  the  expense 


viate  the  deficiency,  in  some  instances  it  gives 
double,  in  others  as  far  as  treble  costs:  but 
judges,  setting  themselves  above  lawJiave  turned 
this  providence  into  waste  paper.  Divines  have 
one  sort  of  arithmetic  t  lanrers  have  another.  In 
the  ecclesiastical,  three  teU  but  for  one:  in  the 
leffid.  they  rise  to  one  and  a  half. 

what,  again,  are  the  cases  in  which  costs  are 
mostly  given?  Cases  of  offences  prosecuted  by 

Sii  tarn  and  other  penal  actions,  in  which  die 
ng  is  not  named  aa  plaintiff:  to  which  head 
belong  a  large  denomuiation  of  offences  of  a 
purely  public  nature:  mostly  of  comparativdy 
small  importance.  "Wnat  are  those  in  which  costs 
are  never  given?*  Cases  termed  in  law-jargon 
fihMet!  conusting  principally  of  thefb,  robbe- 
ries, murders,  and  other  private  offences,  which, 
by  reason  of  the  magnitude  of  the  mischief,  are 
raised  to  the  rank  of  public  ones.  This  for  a 
sam^de :  for  the  single  sultject  of  cotU^  and  that 
treated  but  partially,  has  furnished  out  a  volume. 
Whence  this  difference?  Because  in  cases  of  die 
former  stamp,  there  being  no  private  interest  to 
form  a  natuna  inducement,  if  the  factitious  dis- 
couragement were  not  thus  far  removed,  there 
wouldbe  no  hope  of  finding  prosecutors:  in  the 
other,  the  ii\jury  coming  home  to  individuals, 
the  law  trusts  to  their  paying  thus  dear  for  ven- 
geance. Under  the  reason  found  by  Blackstone 
tor  denyins  to  the  injured  individual  every  branch 
of  satisfocaon  except  this  melancholy  and  barren 
one,  indemnification  may  doubtless  be  included 
with  as  much  propriety  as  any  other.  Satisfaction 
in  these  cases  ought  not  to  be  looked  for  by  the 
iiynred,  **  the  satisfaction  to  the  community** 
(that  is,  the  satisfaction  of  seeing  a  man  hanged 
or  transported)  *<  being  so  very  great**  [Comm. 
IV.  1.]  When  a  man  has  money  due  to  hhn, 
is  it  then  really  the  same  thing  to  him  whether 
he  hhnself  gets  it,  or  the  exchequer?  Try  the 
invention  upon  the  authors:  assisn  over  hi  like 
manner  to  the  exchequer  the  fee  or  the  advocate, 
and  the  salary  of  the  judge.  Another  objection 
is  yet  behind.  In  cases  of  delinquency,  the  king 
is  prosecutor :  and  to  receive  money  is  "  beneath 
the  dignity**  of  this  first  magistrate,  when  he  has 
done  any  thing  to  deserve  it  But  in  these  same 
cases  the  individual  h^^red  is  prosecutor :  there- 
fore he  is  the  king ;  it  is  therefore  '*  beneath  h!s 
dignity**  to  receive  money  on  this  score.  lb.  IL 
24.  -^— ^ 

•  Unless  in  particular  cases,  by  a  particular 
statute (25  Oeo.  IL  c  36;  18  Geo.  III.  c  19,) in 
the  way  of  disaetionary  charity  to  suppliants. 
Cc 
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and  diarge  of  prosecution,  the  purposes  of 
justice  are  in  a  variety  of  ways  proportion- 
ably  served :  — 

1.  Admit  a  witness;  or  any  other  person, 
to  gi?e  information  without  being  obliged  to 
prosecute,  the  reward  you  otkt  him  may  be 
much  less  than  if  that  burdensome  and  ha- 
sardous  obligation  were  imposed  upon  him. 
Hence  a  saving  to  somebody:  to  the  public, 
if  the  reward  is  furnished  by  the  public  purse 
at  large :  to  the  public,  or  to  the  delinquent, 
as  shall  be  thought  proper,  if  the  substance 
of  the  delinquent  is  the  only  source  from 
which  it  is  drawn.   So  much  as  to  what  con- 


2.  But  the  less  the  reward  given  for  evi- 
dence, ^e  Ie9$  is  the  ten^atian  to  perjury  it 
creates. 

8.  The  leu  ttromg  also  of  coarse  is  the  jiw- 
jncum  of  perjury  whidi  it  excites ;  the  Uet 
ttrong  the  o&ection,  it  affords  to  the  cred^  of 
<A«  tin^ieM  thus  engaged.  Rectitude  of  dea- 
sum  is  thus  promoted,  the  danger  of  errone- 
ous dedsioB  kssMied,  in  a  double  way :  fidse 
witnesses  are  leas  liable  to  arise,  good  wit- 
nesses less  liable  to  fidl  of  obtaining  the  cre- 
dit which  is  their  due. 

On  the  other  hand,  if  you  fbrce  your  wit- 
ness to  turn  prosecutor,  vad  make  his  reward 
depend  not  only  upon  tiie  success  of  the  pro- 
secution, but  upon  the  solvency  of  the  par- 
ties prosecuted,  you  drive  from  the  service, 
not  only  here  and  there  a  witness,  and  here 
and  there  a  prosecutor,  but,  where  that  sol- 
vency is  dubious,  all  witnesses  and  all  prose- 
cutors whatever.  You  give,  in  shorty  impunity 
to  poor  delinquents,  that  is,  to  the  great  bulk 
of  delinquents. 

The  public  could  afford  to  prosecute  in  all 
instances.  It  would  be  its  own  insurer.  Its 
gains  in  one  instance  would  compensate  its 
expenses  in  another.  This  might  be  the  case, 
even  under  all  that  enormity  of  unneeessary 
expense  which  characterises  the  English  sys- 
tem :  much  more,  were  that  enormity  reduced 
by  the  expedients  pointed  out  in  a  preceding 
chapter  (Ch.  IV.)  to  the  standard  laid  down 
by  nature.  Individual  adventurers  cannot 
thus  inrare  Uiemselves:  they  must  pick  out 
with  care  the  profitable  adventures;  the  un- 
promising ones  they  must  let  alone.  But  it 
is  not  executing  the  law  in  here  and  there  an 
instance,  that  will  answer  the  purpose  of  the 
law.  Upon  whom  ought  its  denunciations  to 
be  carried  into  effect?  Upon  this  or  that  de- 
linquent? No :  but  upon  every  one.  Upon 
the  wealtiiy  alone ;  thai  is,  upon  the  few? 
No:  but  upon  the  poor  rather;  that  is,  upon 
the  many. 

4.  On  the  other  hand,  receive  information 
from  anybody  that  will  give  it,  without  at- 
tempting to  saddle  him,  in  return  for  this 
service,  witli  the  burden  of  prosecution,  you 
will  get  an  informer  without  difficulty,  in  the 


case  of  many  a  poor  ddinqueni,  in  whoae  in- 
stance you  could  have  got  no  proaecutor. 

5.  You  may  dioose  in  eadi  instance,  whe- 
ther, for  the  9ake  of  lenity,  yom  wiB  i 
the  measure  of  punidiment  from  its  ] 
pitdi,  or,  for  the  sake  of  pubBc  ee 
keep  it  as  it  stands.  Give  up  the  idea  af 
looking  to  the  delinqnent*s  substance  as  fte 
sole  fiind  for  reward,  you  may  choose  whether 
the  present  forfdture  riiall,  for  the  mke  of 
the  delinquent,  be  reduced,  or,  for  the  bcnsAk 
of  the  public,  be  kept  entire.  As  it  ia,  the 
property  of  delbquents  seems  to  be  looked 
upon  as  so  mudi  refose,  wUcfa  m^  be  dis- 
posed of  without  thought,  and  msipated 
without  extravagance.  Thesuppositioaianot 
altogether  so  just  as  it  is  an  easy  one.    Tea 

nds  is  still  ten  pounds,  in  whatever  hands 
sy  be  to  be  found.  So  says  economy; 
nor  will  compassion  regard  it  as  a  matter  6ff 
indifference.  The  delmquent,  dioiirii  a  de- 
linquent,  is  not  the  less  a  member  of  the  com- 
munity: his  suffering  is  just  as  mudi  the  sa^ 
fering  of  the  community  as  tiiat  of  any  other 
more  irreproachable  individuaL  Even  wett 
his  happiness  worth  nothing  in  the  aoooani 
of  happiness,  his  money  would  not  be  worth 
the  less  in  the  account  of  mone^.  If  it  be 
not  worth  mving  for  his  sake,  for  the  sdbe 
of  the  public  it  will  not  be  less  worth  takiag 
or  keeping  than  that  of  a  better  man. 

In  this,  as  in  so  many  other  instances,  we 
may  see  the  simple  law  of  liberty  efiectiBg 
that,  to  which  coercion,  with  all  its  exobe- 
rance  of  modification,  is  unequaL  Depart 
from  that  law  on  either  side,  compd  mfor- 
mers  to  become  prosecutors,  or  forbid  thcai, 
in  either  case  you  do  mischief,  and  eoontcract 
your  own  purpose. 

The  law  of  England  signalises  itself  in 
both  these  ways.  In  one  daas  of  instanees  it 
compels  those  who  inform  to  prooecnte  :*  m 
anoUier,  by  refosing  to  hear  the  testimony  cf 


*  In  the  list  of  private  offences  raised  to  te 
rank  of  public  ones  (see  above  §  4,  note  *•  J^M.) 


rachasybytbe; 

has  comprised  under  the  name  ofyhlmkt;  Ml. 
defraudment,  robbcty,  homicide,  for  rvaifle 
Penal  nistioe  is  by  tfaia  means  a  Undoftxapia 
which  honest  men  are  cau|dit,  in  their  pmswt  of 
maleAictors.  The  ii^urer  is  mined  by  the  sm- 
tence,  the  party  iivured  by  te  expense  of  fn» 
ebasing  it  Were  pmdenoe  and  knonrladts  ti 
prevaiToter  passion  and  ignorance,  the  Iftwvoali 
m  these  cases,  as  in  so  many  otbeB|  be  a  dmi 
letter.  What  scandr  measure  of  eflScacy  is  m* 
sassed  by  the  main  body  of  the  lawiL  dcpeadt  is 
no  small  degree  on  the  ignorance  m  which  tk 
people  are  kept  with  respect  to  the  abosea  ef  al 
sons  which  compose  the  system  of  prooedaea 

If  the  offence  happens  not  to  have  becniaiNi 
to  the  rank  of  fokmy,  tiioagh  in  its  natoeaai 
mischief  not  hi  the  smallest  degieedMAnntftM 
those  that  am  (m  is  the  caae  with  varisas  sstt 

of  thefts  and  frwida,)  die  ebUgatkm  la ^ 

does  not  extend  to  it. 
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him  wlio  profectttes,  it  diiyes  from  its  service 
the  best  species  of  informer,  and  with  him 
the  voluntary  prosecutor,  though  upon  the 
dumoe  of  finding  such  a  servant,  no  official 
one  being  in  these  instances  provided,  depends 
the  whole  force  and  efficacy  of  the  kw.* 

Whence  all  this  discouragement,  when  en- 
couragement was  so  much  wanted  ?    Not  so 
much  from  anv  erroneous  views,  as  from  mere 
oversight  ana  negligence.    It  has  been  the 
natural,  and  in  a  manner  necessary,  effect  of 
the  omitting  to  establish  a  public  prosecutor : 
a  function^  under  every  other  system  perhaps 
but  the  English,  provided  for  with  an  atten- 
tion little  less  regular  than  that  bestowed 
upon  the  office  of  judge.   No  such  provision 
having  been  made,  individnids  must  be  tre- 
panned into  the  service  of  justice,  or  justice, 
instead  of  being  so  often  left  undone,  would 
scsrce  ever  be  done.     In  this  service,  as  in 
others,  if  you  have  no  regular  fbrce  on  foot, 
yoQ  must  put  up  with  volunteers  or  pressed 
men,  and  get  them  as  you  can.   What  in  the 
nnlitary  service  is  regarded  as  abuse,  is  the 
regular  and  sole  practice  in  this  branch  of  the 
legiL  Tou  lie  in  wait  for  a  man  till  his  peace 
has  received  a  wound  from  injury;  vou  catch 
faim  intoxicated  with  passion,  and  in  that 
state  yon  inlist  him  into  a  service,  of  which, 
IB  addition  to  the  burden,  he  is  to  bear  all 
the  expense,  whether  he  has  funds  for  it,  or 
whether  he  has  none.     You  single  out  the 
distressed :  and»  as  if  unmerited  suffering  had 
not  been  sufficiently  severe,  you  load  them 
and  squeeze  them,  not  only  for  the  benefit 
of  the  public  at  large,  but  to  help  to  pamper 
a  swarm  of  titled  idlers,  who,  without  so 
mueb  as  the  pretence  of  stirring  a  finger,  are 
gorged  with  wealth,  which  in  France  would  be 
deomed  excessive  if  given  in  recompense  for 
the  greatest  service-f    [See  once  more  the 
Ch^ter  on  Law-Taxes.  J    Abuse  is  thus  in- 
terwoven with  abuse :  and  each  gives  shade 
Mid  protection  to  the  other.   Out  of  extor- 
tiflo  and  peculation  grow  inaccessible  justice 
and  paralytic  laws.  . 

Ducouragements,  as  well  natural  as  hdA- 
tioos,  once  cleared  away,  the  more  perfectly 
tbey  arc  cleared  away,  the  less  need  there 
win  be  of  the  expense  of  positive  and  &cti- 
tioos  encouragements.  For  obtaining  prose- 
cutors, no  such  expense  wiU  be  necessary : 
the  official  prosecutor,  standing  bound  to 
chaige  himself  with  every  prosecution  that 
sball  have  been  put  into  his  hands,  answers 
cf ery  purpose.    And  when  mere  information 


•Sec above,  8*. 

+  Sec  the  Court  Calendar  for  a  variety  of  use- 
lj»  places  scattered  over  almost  every  branch  of 
gejodidal  esublishment  Which  are  the  most 
Fwfcrtly  so,  may  be  seen  by  the  names  of  lords. 
erOe  idadycs  or  dependants  or  assoeiates  of 
"■■•--•ure  indicatioDs  of  enonnoas  pay  in  re- 
wm  for  perfect  idleness. 


is  all  thai  is  wanted — information  exempted 
by  nature  firom  trouble  and  expense,  and  by 
plighted  secresy  fit>m  odium  and  f^  of  en- 
mity—  a  very  small  portion  of  Petitions 
encouragement,  a  very  moderate  rew€wd,  may 
in  general  suffice. 

Discouragements,  however,  being  removed, 
the  path  of  encouragement  is  smooth  and 
easy.  As  fitf  as  odium  is  concerned,  the  for- 
mer can  scarcely  have  been  deared  away,  but 
the  latter  must  in  some  degree  have  taken  its 
place.  The  function  of  a  minister  of  the  law 
can  scarcely  be  regarded  with  an  eye  of  pura 
indifference.  If  not  despised,  it  will  be  re- 
spected :  despised  perhaps  during  the  teign  of 
prejudice,  respected  as  soon  as  reason  moants 
the  throne. 

For  applying  to  this  purpose  the  principle 
of  honour,  several  expedients  may  be  em- 
{doyed :  — 

1.  Stating  the  title  to  respect  aad  grati- 
tude, possessed  by  these  not  less  than  other 
ministers  of  justice,  and,  in  some  such  manner 
as  above  exemplified,  recogniang  it  in  the 
words  of  the  law  itself. 

2.  Requiring  ihejvdffe  to  employ  his  autho- 
rity to  the  same  effect  in  a  more  partkular 
manner  in  each  individual  instance,  giving 
thanks  in  the  name  of  the  public  to  the  indi- 
vidual from  whom  it  has  been  receiving  a 
service  of  this  nature. 

3.  In  cases  where  the  service  appeared  con- 
siderable, and  tn  the  course  of  it  any  parti- 
cular share  of  merit  had  been  displayed,  a 
tidcet  might  be  given,  entitling  the  person 
thus  rewarded  to  a  distinguished  and  partiea- 
larly  commodious  seat  in  the  court  m  which 
the  service  had  been  performed.  X  Here  we 
Ylwb  frugality  combined  with  exemplmriijf,  two 
properties  not  less  to  be  wished  for  m  the 
discipline  of  reward  than  in  that  of  punish- 
ment.! 

4.  To  this  might,  in  some  cases,  be  snbiti- 
tuted  or  added  a  medal  or  medallion,  rismg 
in  value  in  proportion  to  the  importance  df 
the  service. 

5.  Pecuniary  reward  might  also  be  substi- 
tuted or  added,  according  to  circumstances ; 

^  As  few  or  none  would  be  for  making  use  for 
any  constancy  of  such  a  seat,  the  number  ot  such 
tickets  mi^ht  be  considerable,  and  even  indefi- 
nite: the  holders  of  them  havinj^  the  advantage 
of  all  others  for  the  seats  in  auestion,  and  amoiw 
themselves  takins  rank  and  preference  accord- 
ing to  priorityof  dalea.  The  highest  reward  of 
t\S%  kind  would  be  a  seat  in  the  assembly  of  the 
l^gislAture. 

Restrictions  of  this  nature,  though  not  relative 
precisely  to  th&same  place,  nor  conferred  on  the 
same  account,  were  known  among  the  Athenians 
under  the  name  of 'i^V^  in  Frraeh,  pritUnce, 
I  know  no  word  that  exactly  answers  to  it  in 
EngUsh.  PrtcedencCitefta  not  to  sUtiag,  but 
toproee$*U»u 

l|  See  Introd.  to  the  Principles  of  Morals 
and  I/egislation,  Vol  I. 
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in  such  manner  as  to  suit  the  situation  of 
people  of  different  conditions  in  life.  To  him 
whom  indigence  has  sunk  helow  the  sphere  of 
honour,  money  might  be  given  alone:  to  one 
not  so  high  as  to  be  above  monev,  yet  too 
high  to  hazard  honour  in  pursuit  of  it,  money 
and  honour  might  be  given  in  conjunction : 
while  a  nian,  to  whose  dignity  it  would  seem 
a  debasement  to  stoop  for  money  on  such 
terms,  might  waive  altogether  the  vulgar  in- 
ducement, and  receive  the  honorarpr  recom- 
pense in  all  its  purity.  Thus  diversified,  the 
encouragement  would,  in  one  or  other  of  its 
branches,  be  upon  a  level  with  every  station, 
and  match  wilJi  every  taste. 

To  the  rendering  the  service  of  the  laws 
in  this  instance  an  honourable  service,  one 
condition  is  indeed  necessary,  which  is,  that 
the  laws  themselves  be  not  such  as  it  would 
be  dishonourable  to  make.  The  expedient 
therefore  will  not  serve  where  the  law  itself 
is  but  the  tool  of  despotism.  It  is  only  on  a 
free  soil  that  it  can  manifest  its  full  virtue. 
It  consists  not  with  the  blind  and  dastardly 
policy  of  sleeping  laws.  It  is  incompatible 
with  that  almost  equally  shameful  negligence 
which  suffers  the  body  of  the  laws  to  remain 
clogged  and  enfeebled  with  a  heap  of  obsolete 
and  confessedly  useless  matter,  which,  so  fer 
from  wishing  to  see  brought  into  activity,  no 
man  would  wish,  nor,  but  for  sluggishness  and 
panicterrors,  endure,  to  see  exist.  Honour  can 
scarcely  be  expected  to  lend  its  sanction  to 
the  support  of  establishments  in  which  abuse 
is  neither  avoided  in  practice,  nor  so  much 
as.  disclaimed  in  principle.  What  if^  instead 
of  being  disclaimed,  it  be  openly  professed? 
Honour  will  withdifficulty  be  brought  to  lend 
its  sanction  to  revenue,  where  the  treasure 
collected  in  enormous  heaps  from  the  labour 
of  all,  is  styled  the  property  of  one,  and 
converted  in  such  large  proportion  into  the 
wages  of  corruption,  or  pampered  idleness,  or 
unnecessary  service.  In  France,  where  law 
is,  in  the  language  of  plain  truth,  and  not  in 
the  jargon  of  fiction,  the  expression  of  the 
general  will,  and  where  profusion,  if  it  exist, 
will  be  the  work  of  honest  oversight,  not  of 
knavish  system,  honour  may  be  given  with  as 
little  scruple  to  the  occasional  as  to  the  con- 
stant ministers  of  justice. 

Where  the  service  of  the  laws,  instead  of 
attracting  odium,  is  attended  with  honour,  se- 
cresy,  the  other  remedy  against  odium,  will 
be  the  less  necessary.  It  will  then  only  be 
recurred  to,  when  private  enmity  happens  to 
be  an  object  of  serious  apprehension:  and 
that  will  be  the  case  only  here  and  there  by 
accident. 

Factitious  encouragement  u  not  only  not 
always  necessary  to  the  execution  of  the  laws, 
but,  unless  applied  with  due  attention  to 
human  feelings,  it  may  counteract  the  design 
instead  of  for  warding  it.    Such  b  the  case, 


where  bare  indemnification  from  expense,  or 
even  an  allowance  short  of  such  indemaift- 
cation,  is  given  under  the  name  of  rtwvd: 
sudi  again  is  the  case,  where  peaadary  re- 
ward is  given  alone,  without  any  mixture  of 
hanonay,  and  without  the  capacity  of  beii^ 
exchanged  for  honorary. 

It  is  the  nature  of  money,  when  given  ia 
the  character  (^  a  reward,  and  in  a  proportioB 
not  suited  to  the  pecuniary  drcumstances  of 
him  to  whom  it  is  offa«d,  to  ooatract  a  (in- 
honourable  tinge :  nor  is  an^rthing  more  eoai> 
mon  than  to  see  the  repulsive  q[imUty  of  ^ 
alloy  an  overmatch  for  the  attractive  qvaEty 
ofthe  pecuniary  advantage.  Inthisway,  wfafle 
you  are  applying  encouragement  in  name,  yoa 
may  be  applying  not  only  no  enoourageoient, 
but  actual  discouragement,  in  effect  Thb  it 
universally  the  case,  where  the  costs  of  prose- 
cution are  thrown  upon  the  informer,  whik 
the  chance  of  the  reward  is  not  worth  the 
certainty  of  the  expense.  While  aeemang  to 
invite,  you  actually  drive  away,  men  of  every 
description.  Those  who  process  to  Asdaia 
money  cannot  serve  you,  because  mooey  if 
offered  them,  and  nothing  else:  those  who 
would  be  glad  of  money  will  not  serve  ym, 
because  the  money  you  offer  them  is  worth 
nothing.  Are  examples  wanted?  The  Ei^ih 
statute-book  is  full  of  them. 

As  to  what  concerns  witnesses  as  sodi,  eoa- 
sidered  apart  fixnn  the  oontincency  of  tbc^  ap> 
pearing  in  the  character  of  informer  or  that 
of  prosecutor,  the  means  to  be  taken  for 
procuring  them,  and  tiie  qiMjilioM  whulki  m 
any  and  what  grounds  any  person  ou^  to  be 
exduded  or  excused  fit>m  serving  the  lawk 
this  capacity :  these  are  inquiries  which  be- 
long, not  to  the  present  subject^  but  to  that 
of  procedure. 

§8.  Differences  between  the  EmpHdk  AtUf^ 
ney-  General^  the  F\renek  Attorney^  GemermL 
aid  the  proposed  Pursuer^  GenirmL 
To  judge  frt>m  names,  the  buainess  of  pro- 
secuting should  stand  on  the  same  fbotiagis 
England  as  it  did  in  France.  In  France  t£m 
is  an  office  which  gives  to  the  posaessor  the 
titie  of  Attorney-General;  so  is  there  hi 
England:  but  in  point  of  extent,  nothing  caa 
be  more  different  than  their  functiooa.  All 
that  the  English  attorney-general  does,  «■ 
done  by  the  French  officer  <^  the  aame  xmmt : 
but  the  latter  did  an  infinitv  of  business  with 
which  it  is  not  the  custom  for  the  former  ever 
to  interfere.  In  a  word,  in  France  the  attor- 
ney-general  vras  the  sole  prosecutor.  Add, 
to  the  cases  where  in  En^and  the  attoracy- 
general  appears  as  prosecmtor,  those  in  wU^ 
private  persons  act  under  that  name,  aai 
those  in  which  the  prosecutor  is  comrnnaly 
spoken  of  under  the  appellation  of  co^brsMr, 
you  have  a  tolerable  idea  of  the  fiia^ioa  of 
the  attorney-general  in  France.     Nassben 
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muBt  bear  some  proportion  to  duty.  In  Eng- 
land, the  attorney-general  has  one  assistant, 
the  sdidtor-general;  and  for  any  real  ne- 
«ea^y  there  is  for  his  service,  even  that  one 
might  be  spared.  In  France,  the  attorney- 
general  was  Legion,  The  head  magistrate 
of  that  name  had  either  a  deputy  (nittitut) 
or  a  namesake,  in  every  court  of  criminal 
jurisdiction.  In  that  country,  judges  them- 
selves were  scarce  looked  upon  as  more  ne- 
cessary than  public  prosecutors. 

In  France,  this  officer  was  the  servant  of 
the  public,  and  the  standing  instrument  of 
penal  justice :  if  he  served  the  king,  it  was 
1^  accident,  as  he  might  serve  any  other  in- 
dividual. In  England,  he  is  the  servant  of 
the  king :  he  is  the  instrument  of  the  lonff's 
passions :  or,  to  speak  with  propriety  (mr 
the  king  has  no  passions,)  of  the  passions  of 
the  minister.  In  this  capacity,  that  the  pub- 
lic may  derive  a  benefit  from  his  service  is 
not  to  be  denied :  but  so  may  it  from  that  of 
the  law-agent  of  any  other  individuaL  The 
principal  object  b  the  service  of  the  king : 
I  mean  always,  of  the  minister.  The  service, 
if  any  be  done  to  the  public,  comes  in  colla- 
terally and  by  accident.  In  treason,  and  all 
other  offimces  in  which  the  king  is  the  party 
more  immediately  injured,  there  would  in- 
deed be  no  want  of  his  activity :  but  treason 
liiippQy  is  not  the  offence  of  every  day.  In 
offences  against  the  revenue  you  see  now  and 
then  some  marks  of  his  existence,  because 
the  whole  revenue  of  the  public  is  called, 
what  so  enormous  a  share  ot  it  really  is,  the 
revenue  of  the  king.  But  here  the  activity 
d  this  officer  is  necessarily  circumscribed  by 
the  practice  of  voluntary  prosecutors  under 
the  name  of  infoilners,  and  the  natural  inca- 
pacity he  is  under  of  transacting  any  business 
which  has  not  the  metropolis  for  its  scene. 

But  the  most  conspicuous,  and  not  the  least 
active,  of  his  functions,  is  pure  unmixed 
mischief:  punishing  where  prevention  is  as 
impracticable  as  it  is  undesirable :  sacrificing 
to  the  passions  of  individuals  one  pretended 
delinquent  out  of  ten  thousand,  without  se- 
lection and  without  rule :  destroying,  as  fiur 
aa  it  can  be  destroyed,  by  efforts  as  impotent 
to  every  public  purpose  as  they  are  distiessfiil 
to  individuals,  the  Uherty  of  the  freu:  con- 
tributing what  depends  upon  him  towards 
smothering  the  public  voice,  and  setting  the 
tmatees  of  the  people  above  the  controid  and 
censure  of  their  principals :  and  punishing 
men  for  disobedience  to  laws  which  have  no 
existence.  Here  he  is  by  engagement  the 
servant  of  the  king,  and  too  often  by  loan  the 
servant  of  those  who  ought  to  be  the  ser- 
vants of  the  people.  Can  he  too  be  on  this 
account  styled  the  servant  of  the  people? 
Tes;  if  the  executioner  can  be  called  the 
servant  of  the  victim  on  whom  he  performs 
his  office. 


As  to  the  laws  on  which  depend  libertv, 
property,  personal  safety,  life,  honour — m 
short,  almost  the  whole  body  of  the  laws  to 
which  the  welfare  of  the  community  is  at- 
tached, his  office  might  as  weU  have  no  ex- 
istence, for  any  benefit  this  most  important 
dass  of  the  laws  is  in  use  to  reap  from  it. 

How  should  they  ?  Of  himself,  he  has  no 
power :  he  has  no  fonds  at  his  di^HMaL  He 
is  not  in  fiict  a  minister  of  justice,  any  more 
than  any  private  attorney  is  a  minister  of 
justice.  The  treasury-board  are  his  clients : 
the  treasury-board  are  his  masters.  Except 
his  uniting  in  some  sort  the  unnaturally- 
separated  fonctions  of  the  advocate  and  the 
attorney,  he  is  nothing  more  ■  than  an  advo- 
cate whom  the  managers  of  the  kiiur's  money 
have  engaged  to  emi^y  in  causes  of  a  certain 
description  during  pleasure.  At  his  own  ex- 
pense he  may  indeed  prosecute  any  body  and 
for  anything,  just  as  any  other  advocate  or 
attorney,  just  as  any  other  man,  might  do: 
but  why  should  he,  any  more  than  any  other 
man?  In  instituting  prosecutions  he  has 
no  greater  share  of  authority,  no  right  more 
extensive,  than  every  other  man :  not  only 
he,  but  his  clients,  the  managers  of  the  king's 
money,  have  no  more.  What  distinguishes 
them  in  this  particular  from  any  private  man 
is,  not  their  having  more  authority,  but  their 
having  the  disponl  of  more  money.  The 
king  may  employ  an  attorney,  just  as  any- 
body else  may.  What  distinguishes  this  at- 
torney of  his  firom  other  men's  attorneys,  is, 
that  his  client  has  more  money  to  employ  in 
law  than  anybody  else. 

What  this  great  officer  possesses  of  pecu- 
liar and  real  power  is  all  sheer  abuse ;  \diich, 
however,  like  so  many  other  abuses,  may  by 
accident  have  its  good  effects,  by  operating  as 
a  corrective  to  some  greater  abuse :  I  mean, 
the  power  of  issuing  noU  proseqm*9 ;  the 
power  of  stopping  prosecutions  when  insti- 
tuted by  individuals.  If,  in  the  countless 
multitude  of  the  laws,  there  be  any  which  are 
not  fit  to  be  executed,  that  is,  which  ought 
not  to  exist  (and  multitudes  of  such  there 
doubtless  are  J  this  power  may  in  so  fiu*  be 
capable  of  being  put  to  a  good  use.  If,  among 
the  laws  fit  in  general  to  be  executed,  there 
be  any  which  in  certain  particular  cases  it 
were  better  not  to  execute,  so  fiur  likewise 
the  power  is  capable  of  being  put  to  a  good 
use.  But  what,  in  cases  like  these,  is  the 
proper  course  ?  Keeping  on  foot  this  power  ? 
No :  but  middng  the  requisite  alteration  in 
the  body  of  the  laws.  Abolish  those  of  the 
first-mentioned  description:  to  those  of  the 
latter,  add  the  requisite  exceptive  clauses. 
In  the  laws  lies  the  disease :  in  the  laws  lies 
the  proper  and  only  effectual  remedy.  As  to 
him,  what  can  be  expected  fix>m  lum,  with 
his  precarious  palliative?  To  which  of  all 
these  distempered  parts  will  he  apply  it  ?  To 
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this  one,  totliatoiie,  or  to  neither?  Who 
will  say  ?  It  depends  upon  the  attorney-ge- 
neral of  the  moment,  and  upon  the  momen- 
tary humour  of  the  attorney-general :  upon 
the  humour  of  a  mercenary,  whom  no  im- 
possibility exdudes  firom  understanding  the 
true  interest  of  the  public  in  its  various 
branches,  but  whose  interest  and  occupations 
have  not  been  of  such  a  nature  as  to  present 
him  any  peculiar  occasion,  or  any  peculiar  in- 
ducement, to  understand  it.  Why  do  I  say 
the  attorney-general?  It  depends  jointly 
upon  the  humour  and  supposed  interest  of 
this  officer,  and  his  superior  the  minister ; 
whose  caprices  and  whose  passions  club  toge- 
ther in  the  dark,  in  unknown  and  inscrutable 
proportions,  to  compose  this  work  of  despo- 
tism. While  a  di$pen$ing  power,  so  calling 
itself,  is  regarded  with  so  much  horror,  is  it 
so  sure  that  the  same  thing,  under  this  other 
name,  will  never  be  made  use  of  to  any  other 

Surpose  than  a  good  one  ?  Is  it  so  sure  that, 
1  the  filling  of  this  office,  no  minister  will 
ever  pitch  upon  a  lawyer  who  is  not  wiser 
than  the  laws,  or  whose  probity  is  not  equal 
to  his  wisdom  ?  And  were  this  enormous 
power  as  incapable,  as  it  is  susceptible,  of 
being  abused,  what  to  the  public  would  be 
its  inilue?* 


*  Here,  as  elsewhere,  let  us  blame  establish, 
ments,  which  alone,  and  not  individuals,  are  justly 
blameable ;  for  individuals  are  what  the  laws 
have  made  them.  Rare  and  thankless  justice ! 
for  the  objects  of  jealousy  and  enmity  are  indivi- 
dnals :  establishments,  in  spite  of  all  dieir  fiiults, 
often  by  reason  of  their  very  faults,  the  objects 
of  fondness  and  admiration : — and  that  in  pro- 
portion to  their  antiquity;  that  is,  to  the  inex- 
perience and  ifnomnce  of  their  authors.  The 
attorney-general,  were  his  love  ot  the  public  ever 
so  passionate,  ooidd  scarcely  be  more  &ie  servant 
of  the  public  than  he  is.  Paid,  not  by  siduy, 
but  by  fees,  he  cannot  stir  a  step  beyond  the  or. 
dinary  trade  of  office,  without  subjecting  himself 
to  imputations,  which  could  not  be  pronounced 
unreasonable.  In  an  officer  thus  drcumstanoed, 
increase  of  duty  would  be  increase  of  peculation. 
Prosecute,  he  cannot,  ef  himself,  in  any  case, 
but  at  the  expense  of  his  ftxtuBe:  promote  an 


§  9.  Defendcr-Cteneral —  Aecessi^  tftim 

Office, 
Is  the  office  of  defender-geneial »  necdhw 
one?  is  it  much  less  indispensable  thwi  tlat 
of  pursuer-general?  can  it  be  right  tkat  tten 
should  be  always  somebody  £or  the  priiim 
don  of  delinquency,  and  that  there  aboaU 
never  be  anybody  tat  the  defence  oi  imo- 


In  England,  as  in  France,  the  pkn  ofpofi^ 
on  this  head  remains  still  in  the  «>—»^  state 
in  which  it  was  first  traced  out  by  the  iaiw. 
tice  and  insensibility  of  primeval  '****nii^ai 


Prosecution  was  not  only  the  principal  o^ 
ject  of  government,  but  the  sole  one :  it  filM 
the  eye,  and  bounded  the  horizon,  of  despot- 
ism.  That  object  provided  for,  the  defend- 
ant was  to  talLe  care  of  himself  as  he  could. 
It  was  the  interest  of  the  king  that  those  who 
were  guilty  should  be  punished:  the  mi^Afyf 
sustained  by  the  offence  was  his  in  some 
cases:  the  profit  to  be  made  out  of  t^  p«. 
nishment  might  be  made  his  in  all  cases.    It 
was  no  interest  of  the  king's,  that  those  who 
were  not  guilty  should  escape.   1^  their  pa- 
nishment  he  might  get  something:  by  their 
acquittal  he  could  get  nothing:  their  acquit- 
tal was  therefi)re  their  concern,  and  none  of 
his:  they  were  accordingly  left  to  provide  fir 
it  as  they  could:  and  it  was  God*s  hmrinrw, 
if  such  were  his  pleasure,  **  to  semd  them  « 
good  deliveranoe,'*    In  the  eye  of  ^nmi*^ 
sense,  of  justice,  and  of  humanity,  there  are 
two  parties  to  every  cause :  but  depotisB  ac- 
knowledges but  one. 

In  tiie  pursuer-general  yon  have  a  au^ 
trate  ready  to  be  charged  with  the  cause  of 
a  phiinliff  too  poor  and  too  friendless  to  find 
another  advocate.  Bat  may  not  a  poor  bbb 
have  a  daim  to  defimd  himself  against,  as 
well  as  a  daim  to  wtakef  And  under  a  penal 
prosecution,  is  the  poor  man,  of  all  others^ 
to  have  none  to  hdp  him. 


order  to  himself  to  prosecute,  he  cannot,  at  kaat 
in  any  novel  instance,  but  at  Che  risk  ef  his  le- 
pntation. 
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ADDES88SD  TO  TfIB 

NATIONAL  CONVENTION  OF  FRANCE. 


Jeremy  BtHiham  to  the  National  Conventum  cf  France* 


Touft  predecesBon  made  me  a  French  Giti- 
xen :  hear  me  speak  like  one.  War  thickens 
round  you:  I  will  show  you  a  Tast  resource : 
—  Emancipatb  TOUR  Colonies.  Tou  start: 
Hear  and  you  will  be  reconciled.  I  say  again, 
EwuEncipate  your  CoUmie$,  Justice,  consis- 
tency, policy,  economy,  honour,  generosity, 
all  demand  it  of  you :  all  this  you  shall  see. 
Conquer,  you  are  still  but  running  the  race 
of  vulgar  ambition:  emancipate,  you  strike 
out  a  new  path  to  glory.  Conquer,  it  is  by 
your  armies:  emancipate,  the  conquest  is 
your  own,  and  made  over  yourselves.  To 
give  freedom  at  the  expense  of  others,  is  but 
conquest  in  disguise :  to  rise  superior  to  con- 
querors, the  sacrifice  must  be  your  own.  — 
Reasons  you  will  not  find  wanting,  if  you 
will  hear  them :  some  more  pressing  than  you 
might  wish.  What  is  least  pleasant  among 
them  may  pay  you  best  for  hearing  it.  Were 
it  ever  so  unpleasant,  better  hear  it  while  it 
is  yet  time,  than  when  it  is  too  late,  and 
from  one  friend,  than  from  a  host  of  enemies. 
If  you  are  kings,  you  will  hear  nothing  but 
flattery ;  if  you  are  republicans,  you  will  bear 
nagged  truths. 

I  begin  ^ih  justice:  it  stands  foremost  in 
your  thoughts.  And  are  you  yet  to  learn, 
that  on  this  ground  the  question  is  already 
judged?  —  that  you  at  least  have  judged  it, 
and  given  judgment  against  yourselves  ?  — 
Tou  abhor  tyranny :  you  abhor  it  in  the  lump 
not  less  than  in  detail :  you  abhor  the  sub- 
jection of  one  nation  to  another:  you  call  it 
slavery.  Tou  gave  sentence  in  tiie  case  of 
Britain  against  her  colonies :  have  you  so  soon 
forgot  that  sentence? — have  you  so  soon 
forgot  ^  sdiool  in  which  you  served  your 
apprenticeship  to  freedom? 

Tou  choose  your  own  government:  why 
are  not  other  people  to  choose  theirs?  Do 
you  seriously  mean  to  govern  the  world,  and 
do  you  call  that  liberty  t  What  is  become  of 
the  rights  of  men?  Are  you  the  only  men 
who  have  rights  ?  Alas !  my  fellow  citizens, 
have  you  two  measures  ? 

**  Oh!  but  they  are  but  a  part  of  the 
empire,  and  a  part  must  be  governed  by  the 


whole." — Part ofthe empire, sqr you?  Ye%, 
in  point  of  fiM;t,  they  certainly  are,  or  at  lesit 
were.  Tes:  so  was  New-Tork  a  part  of  the 
British  eminre,  while  the  Britiah  army  gv- 
risonedit:  so  were  Longwy  and  Verdira  parts 
of  the  Prussian  or  the  Austrian  empire  t'other 
day.  That  you  have,  or  at  least  had  pocaessm 
of  them,  is  out  of  dispwte:  the  qacstion  is, 
whether  you  now  ouglit  to  have  it? 

Tes,  you  have,  or  had  it:  but  whence  cbbm 
it  to  you?  Whence,  but  from  the  band  of 
despotism.  Think  how  you  have  dealt  by 
them.  One  common  Bastik  indoaed  thai 
and  you.  Tou  knodc  down  the  jailor,  yon 
let  yourselves  out,  you  keep  diem  in,  and  put 
yourselves  into  his  place.  Tou  destroy  the 
criminal,  and  you  reap  the  profit,  I  mean  al> 
ways  what  seems  to  you  profit,  of  the  crime. 

*<  Oh,  but  they  will  send  deputica ;  and 
those  deputies  will  govern  us,  as  mudi  as  «t 
govern  them."  Illusion!  What  is  that  bit 
doubling  the  misduef,  instead  of  Icaseniiig  H  ? 
To  give  yourselves  a  pretence  for  goveraiBg 
a  million  or  two  of  strangNv,  you  admit  hsUf 
a  dozen.  To  govern  a  million  or  two  of 
people  you  don't  care  about,  you  admit  half 
a  dozen  people  who  don't  care  about  yoo. 
To  govern  a  set  of  people  wfaoae  bvsmesi 
you  know  nothing  about,  you  encumber  your- 
selves with  half  a  dozen  starers  who  know 
nothing  about  yours.  Isthisfi«temity? — is 
this  li^rty  and  equality?  Open  domination 
would  be  a  less  grievance.  Were  I  an  Ameri- 
can, I  had  rather  not  be  represented  at  all, 
than  represented  thus.  If  tyranny  must  eoase, 
let  it  come  without  a  ma^  **  Oh,  but  in- 
fiNrmation'*  True,  it  must  be  had ;  but  to 
give  infi>rmataon,  must  a  man  possess  a  vote? 

Frenchmen,  ho w^  would  you  like  a  parlia- 
roent  of  ours  to  govern  you,  you  sending  flx 
members  to  it?  London  b  not  a  third  part 
so  fiir  fiom  Paris  as  London  from  the  O^ 
neys,  or  Paris  firom  Perpignan.  Tou  starts 
thmk  then,  what  may  be  the  feelings  of  ^ 
colonists.  Are  they  Frenchmen  ? — they  wiD 
feel  like  Frenchmen.  Are  they  not  Freach- 
men  ? — then  where  is  your  right  to  gown 
them? 
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Ib  equality  what  you  want?  I  will  tell  yon 
how  to  make  it.  As  often  as  France  sends 
commissaries  with  fleets  and  armies  to  gorern 
the  colonies,  let  the  colonies  send  commis- 
saries with  equal  fleets  and  armies  to  govern 
France. 

What  are  a  thousand  such  pleas  to  the 
purpose?  Let  us  leave  imagination,  and  con- 
sult feelings.  Is  it  for  their  advantage  to  he 
governed  by  you  rather  than  by  themselves? 
Is  it  for  your  advantage  to  govern  them  ra- 
ther than  leave  them  to  themselves. 

Is  it  then  for  their  advantage  to  he  governed 
bj  a  people  who  never  know,  nor  ever  can 
loiow,  either  their  inclinations  or  their  wants  ? 
What  is  it  you  ever  can  know  about  them  ? 
The  wishes  they  entertain?  the  wants  they 
labour  under?  No  such  thing;  but  the  wishes 
they  entertained,  the  wants  they  laboured  un- 
der, two  months  ago :  wishes  that  may  have 
chaiaged,  and  for  the  best  reasons :  wants  that 
may  have  been  relieved,  or  become  unreliev- 
able.  Do  they  apply  to  you  for  justice?  Truth 
ia  unattainable  for  want  of  evidence :  Tou  get 
not  a  tenth  part,  perhaps,  of  the  witnesses  you 
<Ni|^t  to  have,  and  those  perhaps  only  on  one 
side.  Do  they  ask  succours  of  you?  Tou 
put  yourselves  to  immense  expense:  Tou  fit 
out  an  armament,  and  when  it  arrives,  it  finds 
nothing  to  be  dene;  the  party  to  whom  you 
send  it  are  either  conquerors  or  conquered.  — 
Do  they  want  subsistence  ?  Before  your  supply 
reaches  them,  they  are  starved.  No  negU. 
gence  could  put  them  in  a  situation  so  hdp- 
less  as  that  in  which,  so  long  as  they  continue 
dependent  on  you,  the  nature  of  things  has 
fixed  them,  in  spite  of  all  your  solicitude. 

Solicitude,  did  I  say  ?  How  can  they  ex- 
pect any  such  thing?  What  care  you,  or  what 
can  you  care,  about  them?  what  do  you  know 
about  them  ?  What  picture  can  you  so  much 
as  form  to  yourselves  of  the  country?  what 
conception  can  you  finme  to  yourselves  of 
manners  and  modes  of  life  so  difierent  from 
jour  own?  When  will  you  ever  see  them  ? 
when  will  they  ever  see  you?  If  they  sufier, 
win  their  cries  ever  wound  your  ears?  will 
their  wretchedness  ever  meet  your  eyes? 
What  time  have  you  to  think  about  them  ? 
Pressed  by  so  many  important  objects  that 
are  at  your  door,  how  uninteresting  will  be 
the  tale  that  comes  horn  St.  Domingo  or 
Ifartiniqne? 

What  is  it  you  want  to  govern  them  for? 
What,  but  to  monopolize  and  cramp  their 
trade?  What  is  it  they  can  want  you  to  go- 
vern them  for?  Defence?  Their  only  dan- 
ger is  from  you. 

Do  they  like  to  be  governed  by  you?  Ask 
them,  and  you  will  know.  Tet  why  ask  them, 
as  if  you  did  not  know  ?  They  may  be  better 
pleased  to  be  governed  by  you  than  by  any- 
body else ;  but  is  it  possible  they  should  not 
be  still  better  pleased  to  be  governed  by 


themselves?  A  minority  among  them  might 
dioose  rather  to  be  governed  by  you  than  by 
their  antagonists,  the  majority :  but  is  it  fi>r 
you  to  protect  minorities  ?  A  majority,  whidi 
did  not  feel  itself  so  strong  as  it  could  wish, 
might  wish  to  borrow  a  little  strength  of  you : 
— ^but  for  the  loan  of  a  moment,  would  you 
exact  a  perpetual  annuity  of  servitude  ? 

'*  Oh,  but  they  are  aristocrats.*'  Are  they 
so?  Then  I  am  sure  you  have  no  right  to 
govern  them:  then  I  am  sure  it  is  not  their 
mterest  to  be  governed  by  you :  then  I  am 
sure  it  is  not  your  mterest  to  govern  them. 
Are  they  aristocrats?  they  hate  you.  Are 
they  aristocrats?  you  hate  them.  For  what 
would  you  wish  to  g^em  a  people  who  hate 
pu  ?  Will  they  hate  you  the  less  for  govem- 
mg  them  ?  Are  a  people  the  happier  for  being 
governed  by  those  they  hate  ?  If  so,  send  for 
the  duke  of  Brunswick,  and  seat  him  on  your 
throne.  For  what  can  you  wish  to  govern  a 
people  whom  you  hate?  Is  it  for  the  pleasure 
of  making  them  miserable  ?  Is  not  this  copy- 
ing the  FVedericks  and  the  Francises  ? — is  not 
this  being  aristocrats,  and  aristocrats  with  a 
vengeance^ 

But  why  deal  in  suppositions  and  put  cases  ? 
Two  colonies,  Bfartinico  and  Guadalupe,  have 
already  pronounced  the  separation.  Has  that 
satisfied  you?  I  am  afraid  rather  it  has  irri- 
tated you.  They  have  shaken  off  the  yoke ; 
and  you  have  decreed  an  armament  to  festen 
it  on  again.  Tou  are  playing  over  again  our 
old  game.  Democrats  in  Europe,  you  are 
aristocrats  in  America.  What  is  this  to  end 
in  ?  If  you  will  not  be  good  citizens  and  good 
Frenchmen,  be  good  neighbours  and  good 
allies.  When  you  have  conquered  Biartinico 
and  Guadalupe,  conquer  the  United  States, 
and  give  them  back  to  Britain. 

«*  Oh,  but  the  Capets  will  get  hold  of 
them."  So  much  the  better.  Why  not  let  the 
Capets  go  to  America?  Europe  would  then 
be  rid  of  them.  Are  they  bad  neighbours? 
rejoice  that  they  are  at  a  distance.  Why 
should  not  the  Capets  even  reign,  since  there 
are  those  that  choose  to  be  governed  by  them  ? 
why  should  not  even  the  Capets  reign,  while 
it  is  in  another  hemisphere?  Sudi  aristo- 
crats as  you  do  not  kill,  you  yourselves  talk 
of  transporting.  What  do  you  mean  to  make 
of  them  when  transported?  Slaves?  If  you 
must  have  slaves,  keep  them  rather  at  home, 
where  they  will  be  more  out-numbered  by 
freeman,  and  kept  in  better  order.  If  you 
mean  they  should  be  transported  without 
being  enslaved,  why  not  let  them  transport 
themselves  ? 

Does  your  delicacy  forbid  your  communi- 
cating with  the  degraded  despots?  Tou  need 
not  conununicate  with  them:  your  commu^ 
nication  is  with  the  people.  Tou  take  the 
people  as  you  find  them :  you  give  them  to 
themselves :  and  if  afterwards  they  choose  to 
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giye  iksmielvet  to  anybody  else,  it  is  tlieir 
Boinf :  you  neitlier  need,  nor  ought  to  have 
any  concern  in  it. 

'*  Oh,  but  the  good  citizens  I  what  will 
become  of  the  good  dtizens?"  What  will 
beoome  of  them  ?  Their  fiite  depends  upon 
yourselves.  Give  up  your  dominion,  you  may 
save  them:  £ght  for  it,  you  destroy  them. 
Secure,  if  you  cmi  do  it  without  force,  a  fiiir 
emissioa  of  the  wishes  of  all  the  dtisens  i  if 
what  you  call  the  good  citizens  are  the  ma* 
jority,  they  will  govern;  if  a  mipority,  they 
neith^  ^l  nor  ought  to  govern :  but  you 
nMiy  give  them  safety  if  you  please.  This  you 
may  do  for  them  at  any  rate,  whether  those 
in  whose  hands  you  find  them  submit  to  goU 
leet  the  sense  of  the  majority  or  refuse  it. 
Conclude  not,  that  if  you  cease  to  maintain 
tyranny,  you  have  no  power  to  insure  justice. 
Think  not,  that  those  who  resist  oppression 
must  be  deaf  to  kindness.  Set  the  example 
of  justice  t  you  who,  if  you  preferred  des- 
trucdOD,  might  use  £D«-oe,  set  the  example  of 
justice :  the  most  perverse  will  be  ashamed 
Bot  to  follow  it.  How  different  are  the  same 
words  firom  a  tyrant  and  fi'om  a  benefactor  I 
Abhorrence  and  suspicion  poison  them  in  the 
one  case :  love  and  confidence  sweeten  them 
in  the  other. 

Would  you  see  your  justice  shine  with  nn- 
rivalled  lustre?  Call  m  commissaries  from 
pome  other  nation,  and  add  them  to  your  own. 
Do  this;  do  it  of  your  own  accord:  it  wiU 
be  certain  you  can  mean  nothing  but  justice. 
The  cool  ind  unbiassed  sentiments  oif  th^e 
•trangers  will  be  a  guide  to  the  judgment, 
and  a  check  upoo  the  affections,  of  your  own 
delegates.  They  wUl  be  pledges  and  evidence, 
to  you  and  to  the  world,  of  the  probity  of 
their  colleagues.  Think  not  that  I  mean  to 
propose  to  vou  to  eroudi  to  the  insolence  of 
armed  mediation,  or  to  adopt  the  abomina- 
tioas  of  the  guaranteeii^  system :  think  not 
that  I  am  for  acting  over  again  the  tragedies 
of  Poland,  Holland,  or  Qeneva.  The  business 
to  be  settled  is — not  constitution  but  adminis- 
tration t  not  perpetual  law  but  temporary  ar- 
rangement. The  mediators  come  only  because 
you  bid  them,  and  they  come  unarmed. 

Thus  you  nury  save  the  good  dtizens :  for 
you  ma^  save  everybody.  Keep  to  the  plan 
of  dommation,  you  save  nobody.  The  first 
victims  are  the  very  persons  you  are  so  soli- 
dtous  to  save:  so  at  least  it  is  in  two  great 
islands:  for  there  they  are  already  over- 
powered. Then  comes  your  armament,  with 
double  desj^ction  at  its  heels :  if  it  is  re- 
pulsed, you  are  disappointed  and  disgraced; 
if  it  conquers,  then  oome  beheadings  and  con- 
fiscations. Sudi  are  the  two  plans.  Which, 
thep,  do  you  choose  ?  Universal  safety,  or 
redprocal  destruction  ? — abhorrence,  or  ad- 
miraM<Qn?.^the  curses  of  your  friends,  or 
the  benedictions  of  your  enemies  ? 


But  suppose  the  colonists  i 
unanimous  in  your  fiivour,  ought  you  even 
then  to  keep  them  ?  By  no  means :  they  are 
a  million  or  two :  you  are  fire  or  ax-aod- 
twenty  millions.  Think  not,  that  becaaae  I 
mentioned  them  first,  it  is  for  their  sake  in  the 
first  place  that  I  wish  to  see  them  free.  No: 
it  is  the  mischief  you  do  youradves  by  oubd- 
taining  this  unnatural  domination ;  it  is  the 
mischief  to  the  8ix*and-twenty  millioDs  that 
occupies  a  mudi  higher  place  in  my  thoqghts. 
What  if  colonies,  as  they  are  called,  are 
worth  nothing  to  you?  what  if  they  are 
worth  less  than  nothing  ?  If  you  pr^r  in- 
justice (pardon  me  the  supposition,)  are  you 
so  fond  of  it  as  to  commit  it  to  your  own  loss? 
What,  then,  should  they  be  worth  to  yoo, 
but  by  yidding  a  surplus  of  revenue,  beyond 
what  is  necessary  for  their  own  maintenance 
and  defence  ?  Do  you,  can  you,  get  any  such 
surplus  from  them  ?  If  yoa  do,  ^ou  plunder 
them,  and  violate  your  own  prindples.  But 
you  ndther  do,  nor  ever  have  done,  nor  in- 
tend to  do,  nor  ever  can  do^  any  sudi  thing. 
The  expense  <^  the  peace  establishment 
you  may  know :  and  I  much  question  whether 
any  revenue  vou  csn  draw  from  them  can  so 
much  as  equal  that  expense.  But  the  expense 
of  defence  in  time  of  war  you  do  not  know, 
nor  ever  can  know.  It  is  no  leas  than  the 
expense  of  a  navy  capable  of  overawing  tiat 
of  mtain. 

*<  Oh,  but  the  produce  of  our  colonies  is 
worth  so  many  millions  a-vear :  it  has  been, 
and  when  quiet  is  restored  vnU  be  again:  all 
this,  if  we  were  to  give  up  our  colonies,  we 
should  lose."  Illusion  1  The  income  df  your 
colonies  ^our  income  ?  Just  as  much  as  that 
of  Britam  is  your  ineome.  Have  colonists, 
then,  no  properties  ?  If  they  are  theirs,  bow 
are  tbey  yours  ?  Are  they  theirs  and  yours  at 
the  same  time  ?  Impossible.  If  out  of  a  hun- 
dred millions  they  spend  or  lay  up  a  hundred 
millions,  pray  how  mudi  is  there  left  fiv  you? 
Can  you  take  a  penny  of  that  income  more 
than  they  ehoose  to  give  you  ?  or  would  jroo, 
if  you  could  ?  We  have  no  sudi  pretension, 
unless  it  be  over  conquered  colonies^  in  our 
land  of  what  you  call  imperfect  liberty. 

**  Oh,  but  of  this  income  of  theirs,  a  great 
purt  centres  here :  it  comes  to  buy  our  gwds: 
it  constitutes  a  great  part  of  our  trade — all 
this  at  least  we  shov^  lose."  Another  illu- 
sion! Must  you  govern  a  people  in  order  to 
sell  your  goods  to  them?  Is  there  thai  people 
upon  earth  who  do  not  buy  goods  of  you? 
You  sell  goods  to  Britain,  dont  you?  And 
do  you  govern  Britain?  When  a  cokmist 
sends  you  sugar,  does  he  give  it  you  fiv  no- 
thing? Does  not  he  meJce  you  give  hisi 
value  for  it  ?  Give  value  for  it  then,  and  you 
will  have  it  stilL  When  he  is  his  own  mas- 
ter, wiU  the  sugar  he  cannot  use  be  less  a 
burthen  to  him  than  it  b  liow?    WiQ  he  be 
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Ibm  kk  wnt  of  wbaAever  it  is  he  aow  baji 
with  sugar?  What  jtoq  now  leU  to  him,  sup- 
poao  you  were  to  sell  it  to  him  no  kMQger, 
ivould  you  be  the  poorer  ?  Is  there  nobody 
else  that  would  bay  it?  Is  it  worth  nothing? 
What  is  it  to  you  to  whom  you  sell  your 
goods?  When  do  yon  know  befbiehand  who- 
tlMf  it  is  John  or  Thomas  that  wiU  buy,  or 
that  will  consume  your  goods?  Andifyoudid, 
what  would  you  be  the  better?  Are  you  then 
really  afraid  of  not  finding  any  thing  to  pro- 
duce that  shall  find  purchasers?  Is  it  that 
what  vou  can  find  to  sell  is  worth  nothing, 
and  what  you  want  to  buy  worth  cTerything? 
If  aueh  be  your  danger,  what  is  ^our  colo- 
nist'sf  What  you  want  of  him  is  luxury : 
what  he  wants  of  you  is  existence.  Suppose 
he  gets  the  artide,  whatever  it  be,  com  or 
aaytfamg;  suppose  he  gets  it  for  the  moment 
mm  some  other  shop  instead  of  yours.  Is 
there  a  grain  the  more  com  in  the  world  to 
aeO  in  consequence  of  this  diange  of  his,  or 
•  ain^  mouth  the  leas  that  wants  com,  and 
Imm  money  or  money's  worth  to  give  fiir  it  ? 
By  buying  at  that  other  shop,  does  not  he 
«mpty  ths^  shop  of  so  much  com,  which  soaae 
other  customer,  «i^  would  otherwise  have 
got  it  at  that  shop,  must  now  directly  or  in- 
directly get  of  you  ? 

I  wiU  tell  you  a  great  and  important,  though 
too  mudi  neglected  trath— Tradb  is  the 
CHILD  op  CAYrTAL:  la  proportion  to  the 
quaatity  of  capital  a  country  has  at  its  dis- 
posal, wiU,  in  every  country,  be  the  quantity 
of  its  trade.  While  you  have  no  more  capi- 
tal employed  in  trade  than  you  have,  all  the 
power  on  earth  cannot  give  you  more  trade: 
while  you  have  the  capital  you  have,  all  the 
power  upon  earth  cannot  prevent  your  having 
the  trade  you  have.  It  mav  take  one  shape 
or  another  shape ;  it  may  ^ve  you  more  fo- 
reign goods  to  consume,  or  more  home  goods ; 
it  may  cive  you  more  <^  one  sort  of  goods,  or 
more  of  another;  but  the  quantity  and  value 
of  the  ffoods  of  all  sorts  it  gives  you  wiU 
wStwmp  be  the  same,  without  aiiy  diffinvnoe 
which  it  is  possible  to  ascertain,  or  worth 
wASLt  to  think  about  I  am  a  merdiaot ;  I 
havo  a  capitalof  £10,000  in  trade.  Suppose 
the  n^iole  Spanish  West  Indies  laid  open  to 
me ;  could  I  carry  on  more  trade  with  my 
£10,000  than  I  do  now?  Suppose  the  Ftanch 
West  Indiea  shut  against  me;  would  my 
£10,000  be  worth  nothmg?  If  every  fo- 
rsign  nsarket  were  shut  up  against  me  with- 
out exception,  even  then  would  my  £10,000 
he  wortiinothing?  If  there  were  no  sugar 
to  be  bought,  there  is  at  any  rate  land  to 
he  improvdL  J£  a  hundred  pounds  worth 
of  stmar  be  nwce  valuable  than  a  hundred 
pomm  worth  of  com,  butcher's  meat,  wine, 
or  oil,  still  com,  botcher's  BMat,  wine,  and 
eO,  are  not  abaolutely  without  their  value. 
I(  article  after  artide , you  were  driven  out  of 


every  artide  of  your  foreign  trade,  the  worst 
that  could  happen  to  you  would  be  the  bdng 
reduced  to  lay  out  so  much  more  than  other- 
wise you  would  have  laid  out  in  the  improve- 
ment of  your  land.  The  supposition  is  ima- 
ginwyandimposdble,  but  if  it  were  true,  is 
there  an^  thing  in  it  so  horrible  ? 

Yes;  liugiumiitjf  of  capUai^noit  €xtenivf 
mark€t,  that  determinea  the  quuitity  of  trade. 
Open  a  new  market,  yon  do  not,  unless  by 
acddent,  increase  the  sum  of  trade.  Shut  up 
an  old  market,  you  do  not,  nnlem  by  accident, 
or  for  the  moment,  diminidi  the  sum  of  trade. 
In  what  case,  then,  is  the  sum  of  trade  in- 
creased by  a  new  market?  If  the  rate  df  dear 
profit  upon  the  capital  employed  in  the  new 
trade  is  greater  than  it  would  have  been  in 
anv  old  one,  and  not  otherwise.  But  the 
exktenee  of  this  extra  profit  is  dways  taken 
for  granted,  never  proved.  It  may  indeed  be 
true  by  acddent :  but  another  thing  is  taken 
for  granted  which  is  never  true ;  it  is,  that 
the  whole  of  the  profit  made  upon  the  capital 
which,  instead  of  being  employed  in  some  old 
trade*  is  employed  in  this  new  one,  is  somudi 
addition  to  the  sum  of  national  profit  that 
would  otherwise  have  been  made:  vdiatis 
only  tran^erred  is  considered  as  cnated.  If 
after  making  12  per  cent  upon  a  capitd  of 
£10,000  in  an  old  trade,  a  man  made  but 
10  per  cent  upon  the  same  capital  in  a  new 
trade,  who  does  not  see,  that  instead  of  gain- 
ing £1200  a-year,  he,  and  through  him  the 
nation  he  bdoags  to,  loses  £200  by  the 
change':  and  so  it  is,  if  instead  of  one  sueh 
mer«£ant,  there  were  a  hundred.  Instead  of 
this  £200  a-year  loss,  your  comitS$  de  rssianres 
and  boards  of  trade  set  down  to  the  national 
account  £1000  a-year  gain :  especially  if  it 
be  to  a  very  distant  and  little  known  part  of 
the  world,  sudi  as  a  southern  whale-fishery,  m 
revolted  Spaniah  colony,  oraNootka  Sound: 
and  it  is  wdl  if  they  do  not  set  down  the  whole 
capital  of  £10,000  as  gain  into  the  bargdn. 
**  Oh,  but  we  give  ouradves  a  monopoly 
of  their  produce,  and  so  we  get  it  cheaper 
than  we  should  otherwise,  and  so  we  make 
them  pay  us  fiMr  governing  ^em."  Not  you, 
indeed;  not  a  penny:  the  attempt  is  iniqui- 
tous, and  the  profit  an  illusion. 

The  attempt,  I  say,  is  ini^tous :  it  is  an 
aristoeraticd  abomination:  xt  is  a  duster  of 
aristoeraticd  abominations;  it  is  iniquitous 
towards  them;  but  much  more  as  amoi^  ^ 
youradves. 

Abomination  the  Ist  liberty,  property, 
and  equality  violated  on  the  part  of  a  large 
dass  of  dtiaens  ^the  cdomsts)  by  preventiqg 
them  from  carrying  their  goods  to  the  mar- 
kets which  It  is  supposed  would  be  most  ad- 
vantageous to  them,  and  thence  keeping  from 
them  ao  much  as  it  is  supposed  thiey  would 
otherwise  acquire. 

2d.    One  part  of  ft  nation 
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(the  people  of  Fnnee)  taxed  to  raise  money 
to  imintain  by  foroe  the  restraints  so  imposed 
upon  another  part  of  the  nation  (the  colo- 
nists.) 

Abomination  Sd.  The  poor,  who  after  all 
are  miable  to  buy  sugar — the  poor  in  France, 
taxed  in  order  to  pay  the  ridi  for  eating  it. 
Necessaries  abridged  for  the  support  of  luxury. 
The  burthen  fidls  upon  the  rich  and  poor  m 
common :  the  benefit  is  shared  exdusively  by 
the  rich. 

The  injustice  is  not  sudi  in  appearance 
only:  as  it  would  be,  if  what  is  thus  taken 
or  meant  to  be  taken  horn  the  colonists  went 
to  make  revenue:  it  would  then  be  only  a 
mode  of  taxation.  In  France  (it  might  then 
be  said)  people  are  taxed  one  way,  in  the 
colonies  another:  the  only  question  would 
then  be  about  the  eligibiUty  of  the  mode. 
But  revenue  is  here  out  of  the  case :  nothing 
goes  to  the  nation  in  common;  everything 
goes  to  individuals :  if  it  is  a  tax,  it  is  a  tax 
the  produce  of  which  is  squandered  away 
before  collection ;  it  is  a  tax  the  produce  of 
which,  instead  of  being  gathered  into  the 
treasury,  is  given  away  to  sugar-eaten. 

But  even  as  to  sugar-eaters,  the  profit,  I 
say,  is  an  illusion.  For  does  the  monopoly 
you  give  yourselves  against  the  growers  of 
sugar  so  mudi  as  keep  the  price  of  sugar 
lower  than  it  would  be  otherwise  ?  Not  a 
sixpence.  Lower  than  the  price  at  which  the 
commodity  is  kept  by  the  average  rate  of 
profit  on  trade  in  general,  no  monopoly  can 
reduce  the  price  of  this  commodity  any  more 
than  of  any  other,  for  any  leng^  of  time : 
you  may  keep  your  subjects  firom  selling  their 
sugars  elsewhere,  but  you  cannot  force  them 
to  raise  it  for  you  at  a  loss.  Lower  than  this 
natural  price,  no  monopoly  can  ever  keep  it: 
down  to  this  price,  natursl  competition  can- 
not fiul  to  reduce  it,  sooner  or  later,  without 
monopoly.  Customera  remaining  as  they  were, 
without  increase  of  the  number  of  tradera 
there  can  be  no  reduction  of  price.  Monopoly, 
that  is,  exclusion  of  customera,  has  certainly 
no  tendency  to  produce  increase  of  the  num- 
ber of  tradera :  it  may  pinch  the  profits  of 
those  whom  it  first  &lls  upon,  but  that  is  not 
the  way  to  invite  otbera.  Monopoly,  accord- 
ingly, as  fiir  as  it  does  anything,  produces 
mischief  without  remedy.  High  prices,  on  the 
other  hand — the  mischief  against  which  mo- 
nopoly is  employed  as  a  remedy — high  prices, 
produced  by  competition  among  customera, 
cannot  in  any  degree  produce  inconvenience, 
without  laying  a  proportionate  foundation  for 
the  cure.  From  high  profits  in  trade  comes 
influx  of  traders,  firom  influx  of  tradera  compe- 
tition among  tradera,  from  competition  among 
tradera  reduction  of  prices,  till  the  rate  of  pro- 
fit  in  the  trade  in  question  is  brought  down  to 
the  same  level  as  in  others. 

Were  it  possible  for  monopoly  to  keep 


prices  lower  than  they  would  be  otberwise, 
would  it  be  possible  for  anybody  to  tdl  how 
much  lower,  and  how  many  sixpencea  a-yor 
were  saved  to  sugar-eaten  by  so  many  nO' 
lions  imposed  upon  the  people?  No,  i 
fin*  smce,  where  the  monopdy  subsitts  i 
the  producers,  there  b  nothing  bat  the  i 
poly  to  prevent  accession  of,  and  oompetitiHi 
among  the  producers,  competitioQ  runs  akog 
wiUi  the  monopoly,  aid  to  prove  that  anypvt 
of  the  effect  is  produced  by  the  monopoly  aai 
not  by  the  competition,  is  impossible. 

*<  Ob,  but  we  have  not  done  witli  thea 
yet.  We  give  ourselves  another  monopoly: 
we  give  ourselves  the  monopoly  of  thdr  eai- 
tom,  and  so  we  make  them  buy  things  dearer 
of  us  than  they  would  otherwise,  besides  buy- 
ing things  of  us  whidi  otherwise  they  would 
buy  of  other  peoi^;  and  so  we  make  then 
pay  us  for  governing  them.'*  Mere  iUusioB  1 
In  the  artides  whidi  you  can  make  better 
and  cheaper  than  foreignera  can,  wliidi  yoa 
can  fiimish  them  with  upon  better  terms  ihsa 
foreignera  can,  not  a  penny  do  you  get  in  oob- 
sequenoe  of  the  monopoly,  more  than  yoa 
would  without  it.  You  prevent  their  buyisg 
their  goods  of  any  body  but  your  own  peqpk: 
true;  but  what  does  this  signify?  Toudo 
not  force  them  to  buy  of  any  one  or  more 
of  your  own  people  to  the  exdusioa  of  the 
rest.  Tour  own  people,  then,  have  still  ^ 
fiunilty  of  underselling  one  another  wiAost 
stint,  and  they  have  tibe  same  indacement  to 
exercise  that  fiunilty  under  the  ottonopdy,  as 
they  would  have  without  it  It  is  stiD  tke 
competition  that  sets  the  price.  In  this  cms 
as  in  the  other,  the  UKHiopoly  is  a  dnp  in 
porridge.  It  is  still  the  proportion  of  the 
profit  of  these  branches  of  trade  to  the  sv»> 
rage  rate  of  profit  in  trade  tiiat  regulates  tkii 
competition:  it  is  still  the  quantity  of  the 
capital  whidi  there  is  to  be  employed  in  trade 
that  regulates  the  average  rate  of  profit  is 
trade. 

In  the  instance  of  sudi  artides  as  yoa  cm 
not  make  better  or  cheaper  than  foreigaen 
can,  in  the  instance  of  artides  which  yoa  em 
not  fomish  them  with  on  better  terms  tbsa 
foreignera  can,  it  is  still  the  same  illuiaB, 
though  perhaps  not  quite  so  transparent.  Net 
a  penny  does  the  nation  get  (I  mean  the  total 
number  of  individuals  concerned  in  prododtn 
industry  of  all  kinds)  not  a  penny  does  the 
nation  get  by  this  preference  of  bad  artidrf 
to  good  ones,  more  than  it  would  ochcrwiie. 
In  France,  any  more  tiian  anywhere  die, 
people  do  not  get  more  by  the  goods  they  pia- 
duce  than  if  there  were  no  audi  monopolj: 
for  if  the  rate  of  profit  in  the  artides  thai  »• 
voured  were  higher  one  moment,  competitioa 
would  pull  it  down  the  next.  AUthatresoH* 
fi^m  the  monopoly  you  thus  give  yoursdve* 
of  the  custom  of  your  colonies  is,  that  good* 
of  all  sorts  are  somewhat  worse  fof  the  money 
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»Il  oVer  the  world  than  they  would  be  other- 
'vrite.  People  in  Franee  are  engaged  to  pro- 
duce, for  the  consumption  of  the  French  co- 
lonies, goods  in  whidi  they  succeed  not  so 
ipreQ  as  England  for  example,  instead  of  pro- 
ducing for  dieir  own  consumption,  or  that  of 
s«Miie  other  nation,  goods  in  which  they  suo- 
€:eed  better  than  England.  People  in  Eng- 
land, on  the  other  hand,  being  so  far  kept 
from  producing  the  goods  they  could  have  suc- 
ceeded best  in,  are  in  so  far  turned  aside  to 
the  production  of  goods  in  which  they  do  not 
succeed  so  well :  and  thus  it  is  all  the  world 
over.  The  happiness  of  mankind  is  not  much 
impaired,  perhaps,  by  the  difference  between 
wearing  goods  of  one  pattern,  and  goods  of 
another:  but,  though  mudi  is  not  lost  per- 
haps to  anybody  by  the  arrangement,  what  is 
certain  is,  that  nothing  is  gained  by  it  to  any- 
hody,  and  particularly  to  France. 

will  you  beliere  experience?  Turn  to  the 
United  States.  Before  the  separation,  Britain 
had  the  monopoly  of  their  trade:  upon  the 
separation,  of  course  she  lost  it.  How  much 
less  is  their  trade  with  Britain  no  w  than  then  ? 
On  the  contrary,  it  is  much  greater. 

All  this  while,  is  not  the  monopoly  against 
the  colonists  dogged  with  a  counter-monO' 
pofyf^  To  make  amends  to  the  colonists  for 
thmr  bebg  excluded  from  other  markets,  are 
not  the  people  in  France  forbidden  to  take 
colony  produce  from  other  colonies,  though 
they  could  get  it  ever  so  mudi  cheaper  ?  If 
so,  would  not  the  benefit  to  France,  if  there 
were  any,  from  the  supposed  gainful  mono- 
poly, be  outweighed  by  the  burUien  of  that 
which  is  acknowledged  to  be  burthensome  ? 
Yes — the  benefit  is  ima^^ary,  and  it  is 
dogged  with  a  burthen  which  is  real. 

Monopoly,  therefore,  andeounter-monopoly 
taken  together,  sugar  must  come  the  dcArer 
to  sugar-eaters,  instead  of  cheaper :  to  a  cer- 
tain degree  for  a  constancy;  and  much  more 
occasionally,  when  the  deamess  occasioned 
by  a  foUure  of  crops  in  the  French  colonies, 
is  by  the  counter -monopoly  against  France 
prevented  from  being  relieved  by  imports  from 
other  colonies,  where  crops  have  been  more 
&vourable. 

If  monopoly  fiivoured  cheapneUf  which  it 
docs  not,  it  would  fovour  it  to  the  neglect  of 
another  object,  ateadiness  of  price,  which  is 
of  more  importance.  It  is  not  a  man's  not 
having  sugar  to  eat  that  distresses  him:  Crce- 
sos,  Apidos,  Heliogabalus,  had  no  sugar  to 
eat:  what  distresses  a  man  is  his  not  being 
able  to  get  what  he  has  been  used  to,  or  not 
so  much  of  it  as  he  has  been  used  to.  The 
monopoly  against  the  French  colonies,  were  it 
to  contribute  ever  so  much  to  the  cheapness 
of  the  price,  could  contribute  nothing  to  the 
steadiness  of  it:  on  the  contrary,  in  conse- 
quence of  the  counter-monopoly  it  is  dogged 
with,  its  tendency  is  to  perpetuate  the  oppo- 


site inconvenience,  variation.  Any  monopoly 
which  France  gives  herself  against  her  colo- 
nies will  not  prevent  any  of  those  acddents 
in  consequence  of  which  sugar  is  produced 
in  less  abundance  in  those  colonies  than  at 
others:  and  when  it  is  scarce  there,  the  mo- 
nopoly against  France  will  prevent  France 
from  getting  from  other  places  where  it  is  ta 
be  had  cheaper. 

How  much  dearer  is  sugar  in  countries 
which  have  no  colonies  than  in  those  which 
have  ?  Let  those  inquire  who  think  it  worth 
the  whUe.  They  will  then  see  the  utmost 
which  in  any  supposition  it  would  be  possible 
for  the  body  of  sugar-eaters  in  France  to 
lose.  Not  that  this  loss  could  amount  to  any- 
thing like  the  above  difference :  for,  in  as  for 
as  those  countries  get  their  sugar  from  mono« 
polized  colonies,  which  must  be  through  the 
medium  of  some  monopolizing  country,  they 
get  it  loaded  with  the  occasional  davth  pro- 
duced thus  by  the  effects  of  the  counter-mo- 
nopoly above  mentioned,  and  loaded  more  or 
less  with  constant  import  taxes,  besides  the 
expense  of  circuitous  freight  and  multiplied 
merchant's  profit. 

May  not  monopoly,  then,  force  down  prices? 
Most  certainly.  Will  it  not,  then,  ke^  them 
down?  By  no  means.  If  I  have  goods  I  can 
make  no  use  of,  and  there  is  but  one  man  in 
the  world  that  I  can  sell  them  to,  sooner  than 
not  sell  them,  though  they  cost  me  a  hundred 
pounds  to  make,  I  will  sell  them  for  sixpence. 
Thus  monopoly  will  beat  down  prices.  But 
shall  I  go  on  making  them  and  seUing  them 
at  that  rate?  Not  if  I  am  in  my  senses.  Thus 
monopoly  will  not  keep  down  prices.  Hence 
then  comes  all  the  error  in  fovour  of  mono- 
polies— from  not  attending  to  the  difference 
between  forcing  down  prices  and  keeping 
them  down. 

When  an  artide  is  dear,  it  is  by  no  means 
a  matter  of  indifference  whether  it  is  made 
so  by  freedom  or  by  force.  Dearth  whidb  is 
natural,  is  a  misfortune:  dearth  which  is 
created,  is  a  grievance.  Suffering  takes  quite 
a  different  colour,  when  the  sense  of  oppres- 
sion is  mixed  with  it.  Even  if  the  effect  of 
a  monopoly  is  nothing,  its  ineffidency  as  a 
remedy  does  not  take  away  its  malignity  as 
a  grievance. 

What  then  do  you  get  by  the  monopolizing 
system,  take  it  altogether  ?  Tou  get  the  credit 
of  this  grievance;  you  get  occasional  dearth; 
you  get  the  loss  you  are  at  by  the  armaments 
you  keep  up  against  smuggling;  you  get  the 
expense  of  prosecution,  and  the  waste  and 
misery  attendant  upon  fine  and  confiscation. 

**  Oh,  but  the  duties  upon  the  cdony  trade 
produce  revenue  to  us."  I  dare  say  they  do : 
and  what  then?  Must  you  govern  a  country 
in  order  to  tax  your  trade  with  it?  Is  there 
that  country  that  does  not  produce  revenue 
to  you?    You  tax  your  trade  with  Britain, 
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doBt  yott?  tnd  do  joa  govern  Britsiii?  Toa 
tax  Britisli  goods  m  high  as  gmoggliiig  will 
pOTiait:  coold  you  tax  them  higher  if  they 
CMfM  from  the  cdonieB  ? — would  yoa  if  you 
ODuld?—^ would  yon  tax  yoor  own  suhjeett 
higher  than  you  would  strangers? 

I  win  show  you  how  you  majf  get  revenue 
out  of  them :  I  will  show  you  the  way,  and 
the  only  way  in  which,  if  you  choose  iniquity, 
yon  may  make  it  profitable.  Tax  none  of 
their  produce,  tax  none  of  3rour  imports  from 
them ;  of  all  such  taxes,  every  penny  is  paid 
by  yourselves.  Tax  your  exports  to  them : 
tax  all  your  exports  to  them :  tax  them  as 
high  as  smuggling  will  admit :  of  all  such 
taxes,  every  penny  is  paid  by  them. 

I  Mrill  show  you  how  much  more  you  could 
get  in  this  way  from  them  than  fitmi  foreign- 
ers. You  could  not,  it  must  be  conieesed,  get, 
uidess  by  accident,  more  per  cent  on  what 
they  took  from  you,  than  on  what  foreigners 
took  from  you:  for  smuggling,  which  limits 
the  rate  per  cent,  you  could  thus  levy  upon 
foreigners,  limits  in  like  manner  the  rate 
per  cent,  you  could  levy  upon  your  vassals^ 
Remote  countries  like  the  colonies  might 
indeed  afibrd  less  frwdlity  for  smuggling  out 
of  France  than  contiguous  countries,  and  so, 
the  expense  of  smuggling  being  the  greater, 
the  tax  would  admit  off  bdng  set  highor  with- 
out  having  the  productiveness  of  it  destrojred 
b^  smuggling :  but  ^atever  latitude  is  thus 
given,  is  given,  you  see,  not  by  alienship  but 
by  distance. 

You  could  not,  I  say,  get  more  per  cent, 
in  this  way  from  your  vassals,  as  such,  than 
if  they  were  foreigners ;  but  what  you  could 
get  fr^m  them,  is  that  same  rate  of  profit, 
with  greater  certainty  as  to  the  exteiU  of  it. 
Foreigners  might  quit  your  market  at  any 
time :  and  would  quit  it,  if,  after  the  tax  thus 
levied  upon  them,  they  could  not  get  the 
goods  they  want,  upon  as  good  terms  from 
you  as  elsewhere.  Your  own  vassals  could 
not  quit  your  market,  except  in  as  for  as  smug- 
gling would  enable  them ;  for  by  the  supposi- 
tion they  have  no  other.  Upon  foreigners  the 
tax  is  an  experiment,  and  what  you  risk  by 
the  experiment  is,  the  temporary  distress 
to  individuals  proportioned  to  tbe  decrease, 
whatever  it  be,  of  that  branch  of  trade :  for 
as  to  the  ahiohtte  sum  of  trade,  or,  to  speak 
more  distinctly,  of  national  wealth,  it  suffers 
nothing:,  as  you  have  seen,  beyond  tbe  amount 
of  the  relative  and  momentary  decrease :  so 
that  the  whole  produce  of  this  tax  is  so  much 
dear  gain  to  the  revenue,  for  which  nothing  is 
paid,  or  so  much  as  risked,  beyond  the  above- 
mentioned  momentary  and  contingent  dis- 
tress to  individual  traders.  Upon  your  own 
vassals  there  is  nothing  for  experiment  to  as- 
certain :  you  have  them  in  a  jail,  and  yon 
set  what  price  you  please  on  thdr  existence ; 
only  yon  must  keep  the  door  well  locked, 


and  if  4^  jail  be  a  large  one,  tins  nay  be  so 
sudi  easy  matter.  In  Guaddnpe,  Mvtaieo, 
and  St.  Domingo,  what  oould  the  ezptsie 
■mount  to — the  prisoners  all  r^ractory,  od 
making  holes  and  beating  down  deon  asd 
walls,  at  every  opportunity,  with  people  m 
tlie  outside  to  help  them?  Let  thote  oks- 
late  who  may  think  it  worth  thdr  wfaile. 

In  all  this  there  are  no  figures.— irlj? 
because  nothing  turns  upon  figures.  Flgves 
might  show  what  the  incomes  of  yoor  eob- 
nists  amount  to ;  and  what  tbe  ineomcs  cf 
your  colonists  amount  to  is  nothing  to  jw, 
fi>r  they  are  their  ineomes,  and  not  yovi 
Figures  mi^t  show  the  amount  of  yoor  m- 
ports  from  your  eolonies ;  and  it  mskei  b(k 
thing  to  the  question;  for  they  do  not  sell  it 
you  without  being  paid  for  it,  and  they  wonU 
not  be  the  less  gkd  to  be  paid  for  itforbeiBf 
free.    Figures  might  show  the  produce  a 
your  taxes  on  those  imports;  and  it  mkei 
nothing  to  the  question,  for  yon  mig^t  get  H 
equally  whether  the  producers  of  tboie  ar- 
tides  were  dependent  or  independeDt,  md  h 
is  your  own  people  at  home  that  paytt  Fi- 
gures might  show,  what  you  sold  in  ^  wsy 
of  exports  to  your  colonists  in  this  sod  tbt 
shape :  and  it  makes  nothing  to  the  qaestioo; 
for  consumption,  not  sale,  is  the  finid  use  of 
producti<m,  and  if  you  did  not  sdl  it  io  tkt 
shape,  you  would  sell  it  or  oonsome  itiam^ 
other.    Figures  nrigfat  show  you  the  sboibI 
of  the  taxes  you  levy  on  those  experts:  md 
nothing  turns  upon  that  amount;  fi)riftie 
price  of  the  article  will  bear  the  ameoBtflf 
the  tax  without  the  help  of  sudi  a  mooopol; 
as  subjection  only  can  insure,  you  nujr  gH 
it  from  them  when  independent  as  well  u 
from  other  foreigners,  and  if  it  will  not,  ne^ 
ther  will  they  bear  to  see  it  raised  so  bigb,  nor 
will  you  bear  to  raise  it  so  high,  as  top^ 
the  expense  of  a  marine  capsUe  o^W^^J 
up  all  their  ports,  and  defending  so  nsiiyTen 
and  distant  countries  against  the  riTsl  powcff, 

with  the  inhabitants  on  their  side. 

•«  Oh,  but  they  are  a  great  pert  ofoB 
power."  Say  rather,  the  whole  ofyfur  week- 
ness.  In  your  own  natural  body,  y^^"** 
pregnable ;  in  those  unnatural  ^^^'••^fJ^JJi 
you  are  vulnerable.  AreyouattsckedstiioB|c| 
not  a  man  can  you  ever  get  from  ^^^'''J'l 
a  sixpence.  Are  they  attaAed?  they  mm 
upon  you  for  fleets  and  armies.  ^^ 

If  you  were  resolved  to  kee^  then,  co«o 
you?  It  may  be  worth  your  considerstioajB 
it  not  matter  of  some  doubt,  ef  en  w>^  ^I! 
you  have  them  to  defend  only  eg*"^  "^ 
selves :  can  there  be  a  moment's  doubt,  wbw 
the  power  of  Britain  is  thro wn  into  tie  »a^ 

Five  men  of  war,  I  think,  of**";^.?^ 
ter,  you  have  ordered  out  to  <>»*^J/f5 
against  one  another.  Ask  your  «»°''2fe5 
the  marine,  can  he  spare  fifty  "***!*  **^^ 
them  against  their  protectors?  Fifteen  aw- 
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•Mid  ute  boimd  for  Marttnico  to  flglit  aritto- 
e»ts :  9ask  your  wur-minister  whether  Cut- 
tiiie  tan  spwe  90,000  more  of  his  best  men 
to  ngiit  Britons. 

I>o  not  leedjronrsdves  with  illusions.  Ton 
cmoot  be  eTerywhere :  you  csnnot  do  every 
thlngr.  Tour  resources,  great  as  they  are, 
hare  stUl  their  limits.  The  land  is*  yours. 
But  do  jToa  think  it  possible  ibr  you  to  keep 
it  so,  and  the  sea  likewise  ?— the  land  against 
every  body,  and  at  the  same  time  the  sea 
against  Britain?  Look  back  a  little.  Could 
Spain,  Holland,  and  America  together,  save 
you  from  the  10th  of  April?  How  will  it  be 
now?  America  is  neutrsL  Spain  and  Holland 
are  against  you.  Send  as  many  ships  as  you 
can,  Bi^fknd  alone  can  send  double  the  num- 
ber, and  if  that  be  not  sufficient,  treble. 

*'  Oh,  but  times  are  changed."  I  dare  be- 
lieve it.  What  superior  bravery  can  do  wUl 
be  done.  But  how  little  does  that  amount 
to  OB  such  an  element?  Can  bravery  keep  a 
ship  from  sinking?  With  skill  anything  like 
equal,  can  anj  possible  difference  in  point  of 
biavery  make  up  for  the  difiisrenoe  between 
two  and  one  ? 

Consider  a  little:  a  ship  is  not  a  town,  that 
yen  can  bombard  it  with  orators,  and  decrees 
air  the  encouragement  of  desertion,  and  de- 
dsrations  of  the  rights  of  men ;  a  ship  is  not 
a  town,  out  of  wmch  the  lukewarm  can  dip 
away,  or  into  which  a  few  friends  can  give 
you  admittance.  Tou  are  brave :  but  neither 
ire  Bnglish  seamen  remarkably  deficient  in 
pofat  of  bravery.  If  you  have  your  lights, 
they  have  their  prejudices :  they  may  find  it 
not  so  easy  as  you  may  think  to  comprehend 
the  doctrine  of  forced  liberty:  they  may  pre- 
fer a  made  constitution  whidi  gives  tranquil- 
ity, to  an  unmade  one  under  whidi  security 
i>  yet  to  come :  they  may  question  the  right 
of  the  thousands  who  address  you,  to  answer 
for  the  millions  who  are  bid  to  abhor  you : 
they  may  prefer  the  Osor^  whom  they  know, 
to  a  BroMt  whom  they  never  heard  irt. 

Hear  a  paradox — it  is  a  true  one.  Give  up 
yoor  colonies,  they  are  yours :  keep  them, 
they  are  ours.  This  is  what  I  most  tremble 
it:  excuse  me  —  I  am  an  Englishman  —  it 
toudies  me  the  most  nearly. 

••  Oh,  but  the  people  of  Bourdeaux."— 
WtH— what  of  the  peo(de  of  Bourdeaux? 
^  the  passions  of  one  town  to  set  at  nought 
Jehrteiest  of  the  whole  nation?  Are  jus- 
jce,  prosperity,  possibUity,  to  be  fought  with 
J'wit  sdte?  Think  more  honourably  of 
w  patriotism.  Address  them,  enlighten 
»^  persuade  them :  and  if  you  find  a  dif- 
^ty  in  bridling  that  speck  on  your  own 
*«|tineBt,  think  whether  you  will  find  it 
2"«  to  master  so  many  vast  and  distant 
™«»  with  Britain  on  their  side. 
.  ^yWd  to  justice  is  what  must  happen 
*<>  the  mighti^iuid  proudest  nations.   Dis- 1 


grace  or  honour  follows,  aeoording  to  the 
mode.  Britain  yielded  to  America:  Britain 
vielded  to  Ireland.  On  which  occasion  was 
her  dignity  best  preserved? 

Sitting  where  you  do,  call  it  not  e&wrtufe 
to  drive  on  in  the  track  of  war  and  violence. 

There  ir  nothing  in  such  courage  that  is 
not  compatible  with  the  basest  cowardice. 
The  passions  you  gratify  are  your  own  pas- 
sions :  but  the  blood  you  shed  is  the  Uoodot 
your  fellow-dtisens. 

Who  can  say  what  it  costs  you  at  present 
to  guard  colonies?  Who  can  say  iribat  yo« 
might  save  by  parting  with  them ?-^  I  shoidd 
be  afraid  to  say  it — idnuMt  the  whole  of  your 
marine  ?  What  do  you  keep  a  marine  for  but 
to  guard  colonies?  Whom  have  vou  to  foar 
but  the  English  ?  and  why,  but  ror  your  co- 
lonies ?  To  defend  your  trade,  say  you  ?  Do 
us  justice,  we  are  not  pirates.  We  should 
not  meddle  with  your  merchantmen,  if  yo« 
had  not  a  sfaigle  frigate :  we  should  not  in- 
vade your  coasts,  if  you  had  not  a  single  fort. 
We  have  ambition  and  injustice  enough,  but 
it  does  not  show  itself  in  that  shape.  Do  we 
hurt  the  trade  of  Dounark,  Sweden,  Naples, 
any  of  the  inferior  powers?  Never:  except 
they  carry  your  trade  for  you,  when  you  are 
at  war  with  us  for  cc^onies.— What  do  I  sav? 
If  we  ourselves  have  a  marine,  it  is  not  ror 
trade,  it  is  for  colonies:  it  is  because  some  of 
us  long  to  take  your  colonies,  all  of  us  fear 
your  taking  ours. 

Is  consistency  worth  preserving?  Is  your 
boasted  conquest-abjuring  decree— that  d»-  • 
cree  whi^  might  indeed  be  boasted  of  if  it 
were  kept^is  that  most  beneficial  of  all  laws 
to  be  anything  better  than  waste  paper?  The 
letter,  I  foar,  has  been  long  broken :  the  spirit 
of  it  may  be  yet  restored,  and  restored  with 
added  lustre.  Set  free  your  colonies,  then 
everything  is  as  it  should  be.  **  We  incor- 
porated Savoy  and  Avignon,"  yon  nmy  say, 
**  because  it  was  their  wish  to  loin  us :  we 
part  with  our  distant  brethren,  because  like 
us  tiiey  choose  to  be  governed  by  themselves. 
Mutnd  convenience  sanctioned  our  compli- 
ance with  the  wishes  of  our  foreign  neigh- 
bours: mutual  inoonvenienoe,  the  result  of 
unnatural  conjunction  — mutual  inoonven^ 
ence,  as  so<m  as  it  was  understood,  made  us 
follow,  and  even  anticipate  the  wiriies  of  our 
distant  feUow-cHiiens.  Reduction  of  the  ex- 
penses of  defence  was  the  inducement  to  our 
union  with  those  whom  we  either  bordered 
on  or  inclosed :  the  same  advantage,  but  in 
a  much  superior  degree,  rewards  us  for  the 
respect  we  show  to  the  wbhes  and  interests 
of  Uie  inhabitants  c^  another  hemisphere.  To 
neutral  powers  we  give  much  cause  for  satia- 
fiiction,  none  for  jealousy.  Our  acquisitions 
are  two  small  provinces :  our  sacrifices  are, 
besides  continental  settlements  in  every  quar- 
t«r  of  the  globe,  a  multitude  of  islands,  the 
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least  of  them  capable  of  holdiiig  both  our  ao- 
quiationB.*'  Were  such  your  lal^faage,  every- 
thing would  be  explained,  everything  set  to 
rights.  While  you  take  what  suits  you,  keep- 
ing what  does  not  suit  you,  you  as{ure  openly 
to  universal  domination :  with  fraternity  in 
your  lips,  you  declare  war  against  mankind. 
Shake  off  your  spliendid  incumbrances,  the 
sins  of  your  youUi  are  atoned  for,  and  your 
character  for  truth,  probity,  moderation,  and 
philanthropy  built  on  everlastiiig  ground. 

In  the  event  of  a  rupture  with  Spain,  you 
have  designs,  I  think,  in  favour  of  her  colo- 
nies. With  what  view?  To  keep  them? 
Say  so  boldly,  and  acknowledge  yourselves 
worthy  successors  of  Louis  XIV.  To  give 
them  independence  ?  Why  not  give  it  then 
where  it  is  already  in  your  power  to  give  it  ? 
Will  you  put  your  constituents  to  an  immense 
expense  for  the  diance  of  giving  liberty,  and 
reAise  it  when  you  can  give  it  for  a  certainty 
and  for  nothing.  Compare  the  inctures — 
liberty  without  bloodshed  on  the  one  hand ; 
bloodshed,  with  only  a  chance  for  liberty,  on 
the  other.  Which  is  the  best  preset?  Which 
of  the  two  is  most  congenial  to  your  taste  ? 
Is  it  the  bloody  one  ?  Go  then  to  those  co- 
lonists— go  with  liberty  on  your  lips,  and 
with  fetters  in  your  hands — go  and  hear  them 
mdce  this  answer :  '*  Frenchmen,  we  believe 
you  intend  liberty  for  us  strangers,  when  we 
have  seen  you  give  it  to  your  own  brethren  I" 

You  who  hold  us  so  cheap,  who  look  down 
wHh  such  contemptuous  pity  on  our  corrup- 
tion, on  our  prejudices,  on  our  imperfect  U- 
hetty — how  long  will  vou  take  our  example 
to  govern  you,  and  of  all  parts  of  it  those 
which  are  least  defensible  ?  Is  it  a  secret  to 
you  any  more  than  to  ourselves,  that  they 
cost  us  much,  that  they  yield  us  nothing — 
that  our  government  miakes  us  pay  them  for 
suffering  it  to  govern  them — and  that  all  the 
use  or  purpose  of  this  compact  is  to  make 
places,  and  wars  that  breed  more  places? 

You  who  look  down  with  so  much  disdain 
on  our  corruption,  on  our  prejudices,  on  our 
imperfect  liberty,  how  long  will  you  submit 
to  copy  a  system,  in  whidb  corruption  and 
prejudice  are  in  league  to  destroy  liberty  ? — 
a  compact  between  government  and  its  colo- 
nies, of  which  the  mother  country  is  the 
sacrifice  and  the  dupe? 

You  have  seen  hitherto  only  what  is  es- 
sential—  collateral  advantages  crowd  in  in 
numbers.  Saving  of  the  time  of  public  men, 
simplification  of  government,  preservation  of 
internal  harmony,  propagation  of  Ubertyand 
good  government  over  the  earth. 

You  are  chosen  by  the  people :  you  mean 
to  be  so ;  you  are  chosen  by  the  most  nume- 
rous part,  who  must  be  the  least  learned,  of 
the  people.  This  quality,  with  all  its  advan- 
tages and  disadvantages,  you  the  children  of 
the  peoj^e,  must  expect  more  or  less  to  par- 


take of.  Inform  yourselves  as  you  can,  Uboac 
as  you  will,  reduce  your  busineas  as  much  as 
vou  will,  you  need  not  fear  the  finding  it  too 
light  for  you.  What  a  mountain  of  argu—enu 
and  calculations  must  you  have  to  stmggie 
under,  if  you  persevere  in  the  system  of  co- 
lony-holding, with  its  monopolies  andoooiiter- 
monopolies  1  What  a  cover  for  tyiaimy  i 
peculation !  Give  your  commissari 
fident  power,  they  are  laughed  at :  give  1 
sufficient,  your  servants  become  dai^gerouto 
their  masters.  All  this  plague  yoa  get  rid  ol^ 
by  the  simple  expedient  of  letting  go  tboae 
whom  you  have  no  right  to  m^dle  with. 
Cleared  of  all  this  rubbish  of  mischievoBS  aai 
felse  science,  your  laws  will  be  free  to  pat 
on  their  best  ornament :  then,  and  not  tiU 
then,  you  may  see  them  simple  asthey  oqght 
to  be-lsimple  as  those  who  sent  yon,  simple 
as  yourselves.  Yes,  dtizens,  your  time,  all 
the  time  you  either  have  or  can  make,  ia  the 
property  of  those  who  know  you  and  i 
you  know :  you  have  none  to  bestow  i 
those  distant  strangers. 

Great  differences  of  ofnnion,  and  tliose  aft- 
tended  with  no  little  vrarmtfa,  between  the 
tolerators  and  proscribers  of  negro  slavery: — 
emancipation  throws  all  these  beartbaraiqgs 
and  difficulties  out  of  doors ;  it  is  a  middle 
term  in  which  all  parties  may  apee.  Keep 
the  sugar  islands,  it  is  impossible  for  jo« 
to  do  right : — let  go  the  negroes,  joa  have 
no  sugar,  and  the  reason  for  keepn^  them 
colonies  is  at  an  end;  keep  the  negroes,  yoa 
trample  upon  the  declaration  of  rights,  and 
act  in  the  teeth  of  principle.  Scruples  aami 
have  a  term :  howsugar  is  raised  is  what  you 
need  not  trouble  yourselves  about,  so  hmg 
as  you  do  not  direct  the  raising  it.  Beform 
the  world  by  example,  you  act  generovs^ 
and  wisely :  reform  the  world  by  force,  yoa 
might  as  well  reform  the  moon,  and  the  de- 
sign is  fit  only  for  lunatics. 

The  good  you  do  will  not  be  omfined  to 
yourselves.  It  will  extend  to  us:  I  do  not 
mean  to  our  ministtr,  who  affiont  yoo,  hut 
to  the  nation,  which  you  most  wish  to  find 
your  friend.  No,  there  is  no  end  to  the  good 
you  may  do  to  the  world :  there  is  no  cod  to 
the  power  that  you  may  exercise  over  it.  By 
emancipating  your  own  colonies,  you  may 
emancipate  ours :  by  setting  the  example,  yo« 
may  open  our  eyes  and  force  us  to  follow  it. 
By  reducing  your  own  marine  you  may  re« 
duce  our  marine:  by  reducing  our  marine, 
you  may  reduce  our  taxes :  by  reducing  oar 
taxes,  you  may  reduce  our  places:  by  re- 
ducing our  places,  you  may  reduce  oar  cor- 
ruptive influence. 

By  emancipating  our  colonies,  yoo  amy 
thus  purify  our  parliament :  you  may  puri^ 
our  constitution — you  must  not  d«rtro|r  it. 
Excuse  us,  we  are  aslow  people,  and  a  htUe 
obstinate :  we  are  used  to  it,  and  it  answers 
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our  purpote.  Tou  shall  not  destroy  it :  but 
if  purifying  it  in  that  slow  way  will  satisfy 
you,  we  can't  help  your  purifying  it. 

A  word  is  enough  for  your  Eaii  India  pos- 
•etsions.  Affections  apart,  which  are  as  yet 
unknown,  whatever  applies  to  the  West  In- 
diet,  appHes  to  the  Eaist  with  double  force. 
The  ishuids  present  no  difficulty :  the  popu- 
lation  there  is  French :  they  are  ripe  for  self- 
^vemment.    There  remains  the  continent : 

you  know  how  things  are  changed  there : 

the  power  of  Tippoo  is  no  more.  Would 
the  tree  of  liberty  grow  there,  if  planted  ? 
Would  the  dechu^tion  of  rights  trandate  into 
Shanscrit  f  Would  Bramin,  Chetree,  Bice, 
Sooder,  wadHaUachore  meet  on  equal  ground  ? 
If  not,  you  may  find  some  difficulty  in  giving 
them  to  themsdves.  Tou  may  find  yourselves 
reduced  by  mere  necessity  to  what^-e  should 
call  here  a  practical  plan.  If  it  is  determined 
they  must  have  masters,  you  will  then  look 
out  for  the  least  bad  ones  that  could  take 
them:  and  after  all  that  we  have  heard,  I 
question  whether  you  would  find  any  less  bad 
than  our  English  company.  If  these  merchants 
would  give  you  anything  for  the  ^rgain,  it 
would  be  so  much  clear  gain  to  you :  and  not 
impossible  but  they  might.  You  know  better 
titan  to  think  of  obtabing  for  the  quiet  pos- 
session of  these  provinces  anything  like  what 
would  be  spent  at  the  first  word  for  the  chance 
of  taking  them  by  force :  the  pleasure  of  ra- 
pine, bloodshed,  and  devastation  is  not  to  be 
set  at  so  low  a  price :  but  something  surely 
they  would  give  you.  Though  to  you  the 
country  is  a  burthen,  it  does  not  follow  that 
to  them  it  might  not  be  a  benefit.  Though 
even  the  whole  of  their  vast  possessions  were 
a  burthen  to  them,  the  burthen,  instead  of 
being  increased,  might  be  diminished  by  the 
addition :  the  expense  of  defence  might  be 
reduced :  Pondicherry  might  be  to  them  what 
Savoy  is  to  you. 

But  enough  of  suppositions  and  conjec- 
tures. How  you  part  with  the  poor  people 
who  are  now  vour  slaves,  is  after  all  a  sub- 
ordinate consideration :  the  essential  thing  is 
to  get  rid  of  them :  Tou  ought  to  do  so  if 
nobody  would  take  them  without  being  paid 
for  it  Whatever  be  their  rights,  they  have 
no  such  right  as  that  of  fordng  you  to  govern 
Aem  to  your  own  prejudice 

*•  Oh,  but  you  are  a  hireling:  Tou  are  a 
Uxjl  of  your  king,  and  of  his  East  India  com- 
pany:  they  have  employed  you  to  tell  us  a 
fine  story,  and  persuade  us  to  strip  ourselves 
of  our  colonies,  not  being  able  to  rob  us  of 
than  themselves.**— O  yes,  I  am  all  that: 
1  have  not  bread  to  eat,  and  no  sooner  is  your 
decree  come  out,  than  I  get  £50,000  fit>m 

the  company,  and  a  peerage  from  the  king 

lama  hirtHita :  —  but  will  yoa  then  betray 
the  interest  of  your  constituents,  because  a 
man  has  been  hired  to  show  it  you  ?     // 
Vol.  IV. 


would  beofuu  to  England: — but  are  there 
no  such  things  as  common  interests,  and  are 
you  never  to  serve  yourselves  but  upon  con- 
dition of  not  serving  others  at  the  sametime? 
Is  your  love  for  your  brethren  so  much  weaker 
than  your  hatred  of  your  neighbours?    // 
would  be  of  use  to  England :  —  but  are  Ena^ 
land  and  king  of  England  terms  so  perfectly 
synonymous,  and  do  you  of  all  men  think 
so?     Theking*$  intereit  would  be  served  by 
it:  —  but  by  knowing  A  man's  interest,  his 
true  and  lasting  interest,  are  you  always  cer- 
tain of  his  wishes  ?   Is  consummate  wisdom 
among  the  attributes  of  his  ministers  ?  Have 
thev  no  passions  to  blind,  have  they  no  pre- 
jumces  to  mislead  them  ?  Are  you  so  unable 
to  comprehend  your  own  interest,  that  it  is 
only  from  the  opinion  of  others  that  you  can 
learn  it,  and  those  your  enemies  ?    The  king 
of  England  i$  your  enemy.'  —  but  because 
he  is  so,  will  you  put  yourselves  under  his 
command?  Shall  it  be  in  the  power  of  an 
enemy  to  make  you  do  as  he  pleases,  only  by 
employing  somebody  to  propose  the  contrary  ? 
See  what  a  man  exposes  himself  to  by  lis- 
tening to  such  impertinences !    /  am  hired : 
but  are  not  advocates  hired,  as  often  as  a 
question  comes  before  a  court  of  justice?  and 
is  justice  on  either  side,  because  men  are  paid 
on  both  sides?    Legislators,   suffer  me  to 
give  you  a  warning — this  is  not  the  only  oc- 
casion on  which  it  may  have  its  use.  Those, 
if  any  such  there  be,  who  call  attention  off 
fi-om  the  arguments  that  are  offered  to  the 
motives  of  him  who  offers  them,  show  how 
humble  their  conception  is,  either  of  the  good- 
ness of  their  cause,  of  the  strength  of  tiieir 
own  powers,  or  of  the  solidity  of  your  judg- 
ment, not  to  say  of  all  three.    If  they  prac- 
tise upon  you  by  suggestions  so  wide  from 
reason,  it  is  because  they  either  fear  or  hope 
to  find  you  incapable  of  being  governed  by  it. 
A  word  of  recapitulation,  and  I  have  done. 
Tou  will,  I  say,  give  up  your  colonies — 
because  you  have  no  right  to  govern  them, 
because  they  had  rather  not  be  governed  by 
you,  because  it  is  against  their  interest  to  be 
governed  by  you,  because  you  get  nothing 
by  governing  them,  because  you  cannot  keep 
them,  because  the  expense  of  trying  to  keep 
them  would  be  ruinous,  because  your  consti- 
tution would  suffer  by  your  keeping  them, 
because  your  principles  forbid  yoirr  keeping 
them,  and  because  you  would  do  good  to  all 
the  world  by  parting  with  them.    In  all  this 
is  there  a  syllable  not  true?    But  though 
three-fourths  of  it  were  £ilse,  the  conclusion 
would  be  still  the  same.  Rise,  then,  superior 
to  prejudice  and  passion:  the  object  is  worth 
the  labour.    Suffer  not  even  your  virtues  to 
prejudice  you  againsteach  other:  keep  honour 
witiiin  its  bounds;  nor  spurn  the  decrees  of 
justice  because  confirmed  by  prudence. 
To  conclude.     If  hatred  is  vour  ruling 
Dd 
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passion,  and  the  gratification  of  it  your  first 
object,  you  will  still  grasp  your  colonies.  If 
the  happiness  of  mankind  is  your  object,  and 
the  declaration  of  rights  your  guide,  you  will 
set  them  free.  —  The  soonerthe  better :  it 
costs  you  but  a  word :  and  by  that  word  you 
cover  yourselves  with  the  purest  glory. 

PosTscEiFT,  24*  June  1829. 

An  argument,  that  had  not  as  yet  pre- 
sented itself  to  the  view  of  the  author  when 
penning  the  accompanying  tract,  is  furnished 
by  the  consideration  of  the  quantity  of  the 
matter  of  good^  operating  to  the  effect  of 
camq)tion,  in  the  shape  d  patronage. 

As  a  citizen  of  Great  Britain  and  Ireland, 
he  is  thereby  confirmed  in  the  same  opinions, 
and  accordingly  in  the  same  wishes.  But,  as 
a  citixen  of  the  British  Empire,  including  the 
sixty  millions  idready  under  its  government 
in  British  India,  and  the  forty  miUions  lihely 
to  be  under  its  government  in  the  vicinity  of 
British  India,  not  to  speak  of  the  one  hundred 
and  fifty  millions,  as  some  say,  or  three  hun- 
dred mUlions,  as  the  Russians  say,  of  the  con- 
tiguous Empire  of  China, — his  opinions  and 
consequent  wishes  are  the  revene.  So  like- 
wise, regard  being-had  to  the  colonization  of 
Australia;  especially  if  the  account  given  of 


the  intended  settlement  on  the  Swan  River 
in  the  Quarterly  Review  for  April  1829,  nd 
from  it  in  the  Morning  Chronide  of  90lli 
April  1829,  be  correct — In  regard  to  Aas- 
tralia,  it  is  in  his  eyes  preponderantly  pro- 
bable that,  long  before  this  century  is  at  aa 
end,  the  settlements  in  that  vast  and  ^staat 
country  will,  all  of  them,  have  emancipated 
themselves,  changing  the  government  froB 
a  dependency  on  the  English  monarchy,  into 
a  representative  democracjr. 

UHlemma^  applying  to  a  distant  dependency, 
this.  Admit  no  appeal  (judicial  appeal,)  you 
thereby,  unless  your  government  is  purdy 
military,  establish  independence:  adnnt  ap- 
peal, you  thereby  subject  the  vast  wtamg  d 
those  who  can  not  afford  the  expense  of  the 
appeal,  to  slavery  under  the  relatively  lew 
who  can. 

In  most  of  the  copies  whidi,  from  time  to 
time,  were  distributed  in  the  way  of  gift,  ta- 
serted  in  MS.  at  the  bottom  of  the  firrt  page, 
in  the  form  of  a  note  to  the  title,  was  the 
memorandum  following :  — 

'*  Anno  1793,  written  just  before  the  de- 
parture of  M.  Talleyrand,  on  the  occaaioB 
of  the  rupture  between  France  and  Eqg^and. 
Copy  given  to  Talleyrand's  secretary,  GaOois, 
who  talked  of  translating  it.** 
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Jeremy  Bentham  to  General  LqfbyeUe. 

Mt  BTsm  DEAR  Lafatette  I  —  TouT  commaDdB  are  laws:  subject-matter  thk  question 

—  «*  In  France,  almll  we,  or  shall  we  not,  have  a  Chamber  of  Peers?'*  On  this  question  you 
desire  my  thoughts :  here  they  are  at  your  service.  For  these  thoughts^  you  are  not  respon- 
sible: nor  for  any  part  of  them.  What  yours  are,  I  have  never  known :  nor,  antecedently 
to  your  receipt  of  this  paper,  would  I  know  them  if  I  could  help  it.  My  wish  has  all  along 
been  —  that  mine  on  this  subject  should  be  free  from  all  Inas;  and  that  they  riiould  stand 
or  fiJl  by  their  own  strength.  Proud  and  gratified  of  course  shall  I  be,  in  proportion  as  my 
notions  of  what  is  best  are  found  to  coincide  with  yours. 

With  yours  ?  —  Yes :  and,  I  will  add,  with  those  of  our  beloved  King. 
As  to  any  points,  on  which,  in  either  instance,  I  fiul  to  experience  this  good  fortune,  set 
any  of  the  honest  and  talented  men  whose  qualifications  have  come  within  your  observation 

—  set  them  to  apply  correction  to  any  sudi  errors  as  it  may  have  happened  to  me  to  &11 
into.  In  this  way,  at  any  rate,  I  may  have  the  satiafiMStion  of  being  of  use  to  our  dear 
country :  and  it  matters  not  in  what  proportion  it  mi^  be  in  tiie  one  way,  and  in  what 
proportion  in  the  other.  Whosoever,  if  any  one,  Writes  aoeofdingly, — desire  him  to 
write  altc^gether  at  his  ease,  speaking  of  my  thoughts,  in  the  terms,  whatsoever  they  are, 
in  which  his  own  as  to  mine  happen  to  present  themselves. 


QmeeM*$  Sqman  Place,  Westmimter,  London, 
I5th  October  1830. 
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JEREMY  BENTHAM 


FELLOW-CITIZENS   OF  FRANCE, 


HOUSES  OF  PEERS  AND  SENATES. 


§  L  Introduction. 

Fellow- Citizens, 

1.  "  Your  predecessors  made  me  a  French 
citizen :  bear  me  speak  like  one*."  So  said  I 
for  the  first  time  anno  1792.  Hear  me  now 
speak  thus  for  this  second  time. 

2.  Two  great  questions  are  now  on  the 
carpet — 

I.  A  House  of  Peers  is  in  existence;  — 
shall  it  be  discarded  ?    I  say  —  Yes. 
u.  A  Senate  is  proposed  to  be  instituted ; 

—  shall  it  be  instituted  ?    I  say  —  No. 

3.  If  deception  be  not  a  man's  object,  he 
cannot  midce  Imown  too  early  the  end  he  is 
endeavouring  to  lead  his  readers  to.  With 
me  this  is  a  general  rule:  on  the  present 
occasion,  such  (you  see)  is  my  practice. 

4.  On  matters  of  government  more  parti- 
cularly, no  proposition  do  I,  on  any  occasion, 
make  without  reasons  —  at  least,  what  to  me 
appear  such  —  for  its  support.  On  every  oc- 
casion, these  reasons  have  the  greatest-happi- 
ness principle  for  their  ground  and  soiu-ce. 

-  For  any  accession  that  I  ever  look  for  to 
any  such  proposition,  on  those  reasons  is,  on 
every  occasion,  my  sole  reliance.  As  to  any 
influence  with  which  any  opinion,  declared 
by  me  to  be  mine,  might  be  supposed  to  act 
on  other  minds,  —  merely  because  it  is  de- 
clared by  me  to  be  mine,  or  merely  because 
it  is  thought  to  be  mine, — it  is  in  my  own 
account  set  down  as  exactly  equal  to  0 :  lower 
than  this  it  cannot  be  set  by  anybody. 

6.  I  have  by  me  a  receipt  for  exhausting 
any  subject  a  man  takes  in  hand.*  A  good 
receipt  is  one  thing:  following  it  well  is 
another.  I  have  done  my  best  towards  both 
things.    You  will  judge. 

6.  In  the  condaest  manner  possible — in 
the  fewest  words  possible  —  I  hereby  submit 
to  your  view  the  reasons  by  which,  in  rela- 
tion to  these  subjects,  these  my  opinions  have 
been  determined. 

7.  No  rhetoric  here ;  no  appeal  to  passion ; 
no  recourse  to  imagination ;  no  exercise  given 
to  the  art  of  deception  in  any  of  its  branches. 

8.  "  Strike,  but  hear,"  said  the  Athenian 
general  to  his  Spartan  ally,  on  the  occasion 
of  a  difference  of  opinion.  **  Be  angry  and 
sin  not,'*  says  a  Christian  apostle.    Be  as 


*  In  a  work  styled  ChrcMtomathia. 


angry  as  you  please;  and  in  bo  doing,  sb  • 
much  as  you  please,  sav  I  to  all  such  of  joa, 
my  dear  and  admired  feUow-citizeiu,  wImmi 
I  have  not  the  good  fortune  to  be  about  to 
see  agreeing  with  me.  Give  vent  to  yoiff 
anger;  I  defy  you  to  produce  any  in  ine. 
Give  vent  to  your  anger ;  but  give  the  pub- 
lic and  me  the  benefit  of  your  reasons, 

9.  On  this  same  side,  others  there  wiB 
probably  be,  who  wiU  present  therasdves  to 
you  with  arrows  taken  fi>om  that  armoory  ~ 
with  ornaments  taken  fix>m  that  wardrobe. 
To  these  papers,  should  such  be  their  pleap 
sure,  they  may  refer  you,  for  better  security 
and  further  reliance. 

§  II.   Topics  on  the  carpet  as  to  a  Second 
Chamber, 

1.  A  Chamber  of  Peers,  a  Senate,  or  nei- 
ther the  one  nor  the  other,  but  a  Chamber  of 
Deputies  without  either :  so  far  as  m^  iafior- 
mation  and  observation  are  correct,  this  » the 
description  commonly  given  of  three  states 
of  things,  between  which  and  which  akoe 
the  option  is  on  this  occasion  considefed  as 
being  to  be  made. 

2.  But  in  my  view  of  the  matter,  this  de- 
scription wants  more  or  less  of  being  toff- 
cienUy  particular.  Subject-matters,  whic^ 
on  this  occasion,  require  to  be  taken  into  eou- 
sideration,  or  will  of  themselves  come  into 
consideration,  are  these  which  follow:— 

I.  Powers  requisite  to  be  given  to  the  body 
in  question. 

f  I.  Persons  by  whom  the  members  of  the 
body  in  question  shall,  in  the  several  eases, 
be  located. 

in.  Conditions  of  eligibility,  requisite  on 
the  part  of  the  persons  located :  coaditioBS  of 
eligibility,  as  you  say  in  French;  9«d|^as- 
tions,  as  Mre  say  in  English:  the  French, 
dearer  and  more  expressive;  the  En^isk, 
more  condse. 

3.  Ndther  the  one  nor  the  other,  say  I,  •■ 
above :  quite  sufficient  the  (Camber  of  de^ 
puties,  located  by  the  people ;  that  is  to  say, 
by  a  part  more  or  less  considerable  of  the 
whole  number  of  the  members  of  the  great 
community  in  question :  but,  as  to  what  part, 
that  belongs  not  to  the  present  qoestko. 
Quite  sufficient  tiie  one  ruWuft  or  with  a  king. 
co-ruling,  body :  needless,  usdess,  wone  than 
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useless — that  is  to  say,  purely  maleficent,— 
such,  if  I  mistake  not,  will  be  seen  to  be 
every  body  that  can  be  attached  to  a  chamber 
of  deputies,  in  such  sort  as  to  be  capable  of 
applying  a  veto,  or  so  much  as  a  cause  of  re- 
tardation —  a  bar,  or  i^  drag  —  to  any  of  its 
proceedings:  such,  whatsoever  be  the poioers 
attributed  to  it,  whatsoever  the  pertont  by 
whom  the  situation  composed  of  those  powers 
is  conferred. 

4.  —  I.  The  power$  proposable  it  seems  ne- 
cessary that  I  should  present  to  your  view. 
— n.  The  description  of  the  locators  propo- 
sable it  seems  likewise  necessary  that  I  should 
present  to  your  view.  —  m.  As  to  qualifi- 
colioas,  on  the  present  occasion  to  say  any- 
thing on  this  topic  would  not  be  consistent 
with  the  opinion  just  expressed,  with  the 
accompanying  reasons  for  its  support. 

5.  Powers  that  present  themselves  to  me 
as  proposable,  are  the  following :  — 

L  A  share  in  the  UgUlative  authority  in 
the  supreme  grade.  For,  this  has  place  every- 
where :  in  every  instance  in  which  legislative 
power  in  the  supreme  grade  is  exercised  by 
a  representative  body — whether  adang  alone, 
or  in  conjunction  with  a  monarch, — it  consti- 
tutes the  basis  of  every  power  given  to  any 
other  body  added  to  it. 

n.  A  portion  of  judicial  authority.  For  in 
France,  to  the  portion  of  supreme  legislative 
authority  in  question  this  appendage  stands 
attadied  at  present.  And,  this  is  attached  to 
the  portion  of  legislative  authority  in  Eng- 
land, in  tile  case  of  the  second  chamber  called 
the  House  of  Lords :  and,  in  the  Anglo- 
American  Union,  in  the  case  of  most  of  its 
compound  States  separately  taken,  as  well 
as  in  that  of  the  aggregate  body  composed  of 
deputies  sent  from  all  of  them,  styled  the 
Congress :  Senate  is  the  denomination  given 
to  it  in  this  latter  case.' 

m.  A  portion  of  admimstraHve  authority 
in  the  supreme  grade.  For,  this  is  attached 
to  the  portion  (Kf  legislative  authority  in  the 
Anglo-American  States,  in  the  case  of  that 
wne  senate, 

^.  Sole  locators  that  seem  proposable,  and 
between  whom  the  option  will  have  to  be 
Made,  tiiese  two;  — 

*  In  speaking  of  the  chamber  of  peers,  as  like- 
viie  of  its  proponed  substitute— a  senate,— I  use 
we  sppeUatioa  of  the  second  chamber^  because 
"Kb  appears  to  me  to  be  the  practice.  But,  what, 
never  It  may  be  in  respect  of  any  other  oider, 
<t  nas  not  been  so,  in  every  instance,  in  respect 
A  vf '•"^^'^"**^*"'"*'^  In  the  caae  of  the 
^J^^^American  Congress,  mention  is  made  of 
««  House  of  Represenutives  before  any  mention 
wnajdeoftheSSiatc. 

The  reUtive  thne  of  the  institution  behig,  with 
•?*'«"«.  to  the  present  question,  matter  rather 
w  caiioBty  than  Importance,  if,  to  the  course  of 
jnwaddress,  anything  is  said  m  support  of  the 
»J«7e  observation,  the  place  it  occupies  wiU  be 
**»•' of  an  appendix.      ^  ^ 


I.  The  monarch,  of  course : — he  being  the 
sort  of  functionary  by  whom  this  power  is  pos- 
sessed and  exercised  at  present  —  in  France, 
in  Elngland,  in  a  word,  in  every  monarchy, 
in  and  under  which  there  is  a  second  chamber, 
with  its  population,  in  addition  to  that  which 
is  composed  of  the  deputies  of  the  people. 

n,  A  body,  on  the  members  of  which  this 
power  is  conferred.  Example — original  and 
most  illustrious — in  the  case  of  the  senate 
in  the  above-mentioned  congress,  the  aggre- 
gate composed  of  the  **  legislatures^^  of  the 
several  states. 

7.  So  much  depending  on  the  situation  of 
the  locating  functionary  or  functionaries,  this 
topic  could  not,  on  the  present  occasion,  be 
by. 


§  IIL  Objections  to  any,  even  the  best  ap- 
pointed. Second  Chamber. 

1.  Now  foi^  the  reasons,  by  which  my  re- 
jection of  a  second  chamber  has  been  deter- 
mined. 

1.  The  case  to  which  I  apply  them,  in  the 
first  instance,  is — that  which  is  most  fiivour- 
able  to  a  second  chamber: — that  is  to  say, 
the  supposition — that  the  choice  made — as 
well  in  respect  of  the  powers  conferred,  as  of 
the  sort  of  person  or  persons  by  whom  they 
are  conferred — is  that  which  stands  least  ex- 
posed to  objection. 

u.  And,  for  argument  sake,  let  the  power 
conferred  be  —  a  share  in  the  legislative  au- 
thority alone,  unaccompanied  with  a  share  in 
either  of  the  two  other  authorities. 

m.  And,  let  the  locators  be — either  those 
who  are  so  in  the  case  of  the  senate  of  the 
Anglo-American  congress  as  above;  or  those 
who  are  so  in  the  case  of  the  first  chamber  of 
that  same  congress — the  chamber,  the  mem- 
bers of  which  are  styled  the  representatives 
of  the  people. 

2.  If  I  do  not  deceive  myself,  it  will  be 
seen — that,  whatsoever  be  the  strength  of  the 
ol^ection  in  the  case  whidi  I  begin  with,  as 
being  the  most  fttvourable  case,  it  is  not  less 
in  any  other  proposable  case ;  and  that,  more- 
over, as  between  simplicity  and  complexity 
of  powers,  whatsoever  be  the  strength  of  the 
objection,  in- the  most  simple  case,  it  will  be 
seen  to  become  greater  and  greater,  as  the 
case  becomes  more  and  more  complicated. 

3. — I.  Objection  the  first .On  the  advo- 
cates of  this  appendage  lies  what  is  called  the 
onus  probandi — the  burthen  of  proof.  On 
them,  if  there  be  any  net  ben^  produced  by 
it, — on  them  lies  the  obligation  of  bringing 
it  to  view.  Of  no  such  benefit  has  exhibition 
been  ever  made :  of  benefit  in  some  shape 
or  other,  assMmed  has  the  existence  been  by 
everybody ;  proved  by  nobody. 

4.  Antecedently  to  all  developement  in  de- 
tail, one  plain  reason  against  it  presents  itself 
to  a  first  glance.    Of  a  chamber  of  deputies^ 
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in  the  chtracter  of  2ifirH  chamber— that  is  to 
say,  first  in  the  order  of  iroportaace — of  a  le- 
gislative  body — principally,  idiiere  not  ezdu- 
sively  acting  as  such — the  utility,  nay,  the 
indispensable  necessity,  is  recognised  on  all 
sides :  the  existence  <Mf  this  necessity  there- 
fore may  be — it  mmtht — taken  for  apo<- 
tvUUe,  But,  that  firom  the  force  and  efficiency 
of  this  body,  the  existence  of  any  other  body 
— before  which  must  be  cnrried,  ere  the  force 
of  law  be  given  to  it,  every  proposed  law — 
should  not  make  deduction  more  or  less  con- 
siderable, is  not  possible:  the  time  during 
which  the  measure  continues  in  the  second 
chamber  before  it  is  otherwise  disposed  q£,  is 
so  much  delay;  and,  eren  supposing a<^op<toii 
and  consummation  to  be  the  ultimate  result, 
in  so  much  that  an  ultimate  negative  is  not 
applied  to  it,  —  still  delay,  so  long  as  it  lasts, 
is  a  temporary  negative :  and,  if  the  measure 
has  any  net  benefit  for  its  result,  the  value 
of  the  loss  by  the  delay  is  in  the  exact  pro- 
portion of  the  length  of  it. 

As  to  any  counter-presumptions,  these  will 
be  considered  presently. 

5.  —  n.  Objection  the  second.  —  Needless^ 
ness.  Tes:  needless  —  utterly  needless  — 
may  be  seen  to  be  this  institution.  No  be- 
nefit in  any  determinate  shape  having  ever 
been  held  up  to  view  as  resulting  from  it, — 
if  then,  to  satisfy  the  reader  of  the  needless- 
ness  of  it,  —  and  thence,  as  below,  of  the 
pemidonsness  of  it, — anything  furtiier  can 
be  done,  — it  must  be  by  looking  out  for  sudi 
supposable  benefit  as  the  nature  of  the  case 
may  be  capable  of  suggesting. 

6.  Supposable  need  the  first.  Need  of  the 
degree  of  consideration,  whidi,  without  this 
additional  body,  a  measure  cannot  receive. 
SuppoBnble  reason  in  support  of  the  institu- 
tion :  as  the  length  of  the  time  during  which 
the  measure  continues  in  the  second  chamber, 
is  the  quantity  of  additional  consideration 
whidi  it  is  capable  of  receiving.  Answer — 
No  need  of  a  second  chamber  follows.  For, 
to  the  first  belongs  the  power  of  giving  to 
the  measure  whatsoever  lengdi  of  considera- 
tion is,  in  the  opinion  of  that  same  first  cham- 
ber, best  adapted  to  it:  and  the  correspondent 
quantity  of  deliberation  and  time  being  be- 
stowed upon  it,  any  forther  quantity  must, 
according  to  that  same  opinion,  be  useless, 
and  thence,  as  will  be  seen,  pernidous. 

7.  Supposable  need  the  second.  On  the 
part  of  the  members  of  the  legislature,  need 
of  a  degree  of  appropriate  aptitude  not  other- 
wise likely  to  have  place.  But,  will  it  be  said 
that  to  tlie  second  chamber  belongs  more  ap- 
propriate aptitude — ^namely,  in  all  its  branches 
taken  together — than  to  the/rs<f  Consis- 
tently with  the  above  postulate^  this  cannot 
be  said :  if  to  this  same  second  chamber  more 
such  appropriate  aptitude  belongs  than  to  the 
first,  not  second  ought  it  to  be,  but^Trs^  or 


rather — what  upon  the  &ce  of  the  I  _ 
appears  already  to  be  the  only  TwmnaHf 
state  of  things — tlie  onfy  chamber. 

8 — nL  Objection  the  third,  —  Unavoid- 
able pemidousnen :  namely,  in  respect  of 
delay:  and,  in  the  first  place,  what  may  be 
styled  the  ixoobtntary  delay.  The  first  daa- 
ber  giving  to  the  measure  whatsoever  dehjr 
is  attended  with  net  benefit,  or  say  pr^ 
whatsoever  delay  is  given  to  it  by  the  sectmi 
chamber  is  so  much  net  detriment — so  mock 
net  loss  in  the  account  of  profit  and  Isu. 
And,  as  has  been  seen  above,  a  quantity  more 
or  less  considerable  of  this  detriment  it  ii 
not  in  the  power  of  the  second  chamber  to 
forbear  producing:  to  the  minim^^m  of  this 
quantity,  addition  it  is  capable  of  makii^  to 
an  amount  altogether  unlimited;  from  it,  it  is 
not  capable  of  making  subtraction  to  any  lo 
much  as  the  smallest  amount. 

A  quantity  of  time,  more  or  less  consider- 
able, is  thus  consumed  and  wasted  in  the 
second  chamber,  on  the  occasion  of  each  mea- 
sure :  — at  any  rate,  the  lime  employed  in  oae 
proceeding,  —  and,  if  there  be  proceedings 
more  than  one,  then,  in  addition  to  the  sum 
of  those  same  proceedings,  the  sum  tit  the 
several  intervals  between  one  proceedii^  aad 
another. 

9. — IV.  Obfection  the  fourth, — Pemidons- 
ness in  respect  of  voluntary  delay :  — in  rs- 
spect  of  whatsoever  delay  is  capable  of  beiag 
voluntarUgt  or  say  purposehf  produced,  ia 
addition  to  that  whidi,  as  above,  has  plsee 
involuntaribf,  as  in  the  case  of  the  motiofis 
of  the  heart  and  arteries — nsotions  produced 
without  any  exerdse  given  to  the  meulty  of 
ihewiU,  To  the  amount  of  this  dcJay,  theaee 
to  the  amount  of  evU  produdble  by  it,  Bmit 
asdgnaUe  there  is  none. 

10. —V.  Objection  the  fifth —  Frustratioo, 
or  say  utter  exclusion,  put  upon  the  h&itAi 
of  the  several  in  themselves  practicable  be- 
neficial measures,  separately  considered.  In- 
stances in  whidi  this  evil  will  have  place  are 
all  those  in  which,  but  for  the  delay,  iuto- 
luntary  and  voluntary  together,  that  has  place, 
a  measure  to  an  amount  more  or  less  bene- 
ficial would  have  been  adopted  and  carried 
into  effect ;  but  whidi,  being  known  to  be 
incapable  at  producing  such  its  effect,  if  not 
adopted  till  i^er  the  expiration  of  the  time 
in  question, — is,  by  that  consideration,  pre- 
vented fi^m  being  brought  forward. 

11.  Note  here  ~  that  the  appdlatives|PooJ 
and  evil  being,  as  above,  mutually  intertrsns- 
lateable,  not  only  may  positive  good  be,  by 
this  means,  prevented  firom  coming  into  exists 
ence,  but  positive  evil,  to  any  amount,  msie 
to  come  into  existence.* 


*  For  exam||le,  of  ^e  several  calamitks  oA 
casuoHiet  to  which  human  nature  standsennid, 
see  a  list  in  Constitutional  Code,  Ch.  XI.  Miidu 
ten  severaHgy  §  6,  Preventive  Service  JflsWcr, 
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12. — Ti.  ObfeetioHthenxth. — Perniciotis- 
ness  by  aH-comprehengive  delay  —  by  delay 
and  prevention  of  all  beneficial  measures  in 
the  lump,  by  means  of  the  aggregate  amount 
of  the  delays,  involuntary  and  voluntary,  thus 
produced  by  the  existence  of  a  second  cham- 
ber, as  above. 

13.  The  present  is  a  ttiiM  at  which — the 
present  is  an  occasion  on  which  —  this  evil 
presents,  with  particular  force,  a  daim  to  no- 
tice. The  work  which  at  present,  my  feUow- 
citizens,  you  have  in  hand  is  a  work  of  regene- 
ration. What  you  have  to  make  is,  in  a  word, 
an  tJl-comprekensive  code.  With  such  a  work 
as  yet  to  create,  think  how  much  greater  the 
evil  of  delap  cannot  but  be,  when  compared 
with  what  it  would  be  if  that  same  code  were 
already  in  existence.  Not  that  everything  in 
the  existing  code  will  require  to  be  changed: 
only  that,  with  a  view  to  any  eventual  demand 
for  change,  everything  requires  to  be  looked  at. 

14.  In  the  first  chamber  —  in  the  cham- 
ber of  deputies — the  protraction  to  which  the 
immense  future  contingent  mass  will  una- 
voidably be  subjected,  will  receive  no  small 
accession  from  the  recent  arrangement,  by 
which  the  mouth  of  every  member  of  this 
same  chamber  has  been  opened,  to  the  purpose 
of  his  giving  origination  to  proposed  laws. 
The  miracle  which  the  Lord  wrought  upon 
the  stud  of  Balaam  (I  mean  them  no  disre- 
spect) your  new  king  has  wrought  upon  your 
deputies. 

15.  The  trihunt — that  ridicule-provoking 
machine,  by  which  a  palsy  has  been  struck 
upon  the  tongues  of  the  most  eloquent  people 
upon  earth — iwill  ere  long  be  consigned  to 
the  lumber-room :  and,  firom  the  removal  of 
this  cause  of  impediment  to  speech,  the  inde- 
finite mass  of  inevitable  decay  in  action  will 
receive  ulterior  increase. 

16.  As  time  progresses,  so  will  the  quantity 
of  appropriate  instruction — the  quantity  of 
thoi^t,  right  and  wrong  together,  bestowed 
upon  the  field  of  law,  and  of  expression,  in 
tbat  place  as  in  other  places,  given  to  that 
thought —  the  number  of  speaking  members. 

Of  any  one  of  these  sorts  of  calamities,  take 
ff  an  examine  this  or  that  individual  instance: 
>f  it  has  hiqppened  iot  want  of  a  law.  by  whidi 
it  would  have  been  prevented^  and  wbicn  would 
nave  ptssed  within  the  time  but  for  the  delay 
Prodooed  by  the  second  chamber  ~.  but  which, 
^the  delay  that  had  pUce  in  the  second  cham- 
ber, was  prevented  ncm  being  paned  within 
wftt  time :  here  is  a  calamity  of  which  the  ex- 
>*t0>ce  of  the  second  chamber  b  the  cause. 

So,  on  the  other  hand,  in  the  case  of  the  want 
«  a  ttmdy  rtpeo/ of  a  kw  by  which  the  cakmity 
n  qoestion  was  produced  or  aggravated.* 

*  This  may  be  seen  to  be  among  tiie  evils  re- 
M'nng  ftom  a  too  extended  Mfi/liitMNw  territory; 
•M,  b  a  ttill  greater  degree,  from  dUtant  dc» 
pf^eneies. 


and  the  fluency  of  each  —  in  a  word,  the  quan- 
tity of  time  occupied  by  each. 

17.  Turn  to  the  Anglo-American  States. 
Ask,  of  such  of  their  politically-instructed  and 
intelligent  citizens  as  shall  come  within  your 
reach  — ask,  if  from  this  cause  the  lengUi  of 
discussion  is  not  receiving  continual  increase  ? 

18.  No  secret  to  the  enemies  of  your  feli- 
city—  no  secret  will  be  the  effect  o(  the  all- 
comprehensive  delay  necessitated  by  a  second 
chamber.  On  this  account,  as  weU  as  on  so 
many  others  which  remain  to  be  here  pre- 
sented to  your  view,  the  incumbrance  will 
have  them  for  partisans  and  advocates — ad- 
vocates strenuous  in  proportion  to  the  retar- 
dative  weight  of  it. 

19.  Under  our  **matchleu  constitution**  (so 
the  phantom  has  christened  itself,)  this  power 
of  defeating  all  salutary  measures  in  the  liunp, 
—  and  this  by  means  raised  above  the  sphere 
of  observation — is  an  engine  of  matchless 
efficiency — an  engine,  of  the  capability  of 
which  no  part  is  ever  lost — an  engine  which 
at  all  times  is  made  the  most  of. 

20.  Accordingly,  as,  to  the  ruling&w,  abuse 
in  every  shape  is  prqfit —  having  been  created 
and  preserved  by  them  for  that  purpose,  — 
that  which,  in  regard  to  removal  of  every 
part  of  that  same  abuse  —  in  other  words,  in 
regard  to  reform  in  every  shape, — they  insist 
upon  is — that  it  shall  be  gradual.  A  man  of 
this  stamp  is  as  fond  of  reform  as  you  or  any 
body,  only  it  must  be  gradual.  A  proviso  so 
reasonable — how  can  you  refuse  to  join  with 
him  in  it  ?  Ought  it  not — this  and  every 
reform — ought  it  not  to  be  temperate  f  WeU 
then — to  be  temperate t  it  must  be  gradual,  — 
to  be  well  done,  it  must  be  gradually  done. 
Fellow-dtizensl  as  often  as  you  meet  vidth  a 
man  holding  to  you  this  language,  say  to 
him  —  "  Sir,  we  have  our  dictionary:  what 
you  are  saying  we  perfectly  understand :  done 
gradually  means  left  undone — left  undone  for 
ever,  if  possible ;  if  not,  every  part  of  it  for 
as  long  a  time  as  possible." 

21 .  Such  is  the  desire,  such  the  endeavour, 
such  the  language,  such  the  policy,  such  the 
morality — of  the  aristocratical  party,  self- 
styled  and  distinguished  among  us  by  the 
appellation  of  the  Whigs.  The  Tories  ding  to 
abuse,  and  abhor  reform,  and  declare  as  much : 
the  Whigs  ding  to  abuse,  and  abhor  reform, 
and  profess  to  love  it.  You  have  now  seen 
the  cloven  foot  by  which  an  anti-reftfrmist,  in 
the  mask  of  a  reformist^  b  self-betrayed. 

22.  The  Tories,  whom  they  behold  in- 
trenched in  Harpy  Castle  (Bhickstone's  ve- 
nerable old  castle,)  they  besiege,  for  the  hope 
of  substituting  in  it  themselves  to  their  at 
present  more  fortunate  rivals.  While  carry- 
ing on  such  their  operations  —  perplexing  is 
their  position,  ridiculous  enough  their  dis- 
tress. No  otherwise  can  they  ever  act,  but 
with  ammunition  borrowed — say  rather  sto- 
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len  —  from  the  radicals^  the  friends  of  the 
people :  nor  without  doing  more  or  lew  da- 
mage to  the  object  of  their  concupiscence — 
this  same  stronghold  and  treasury,  which  the 
friends  of  the  people  are  all  the  while  attack- 
ing for  the  purpose  of  blowing  it  up. 

23.  Fellow-dtizens,  we  have  our  Whigs  — 
you,  of  course,  yours. 

24.  As  to  the  amount  of  the  evil  in  this 
case,  to  form  any  tolerable  conception  of  it 
may,  to  a  first  glance,  appear  absolutely  im- 
practicable. Further  consideration  may  pre- 
sent a  prospect  somewhat  less  disheartening. 
Let  anv  person  make  out  for  himself,  in  lus 
own  mind,  a  list  of  all  the  evih  which,  in  his 
view,  the  community  is  suffering,  for  want 
of  such  remedies  as  it  may  be  in  the  power  of 
legislation  to  supply.  These  evils  he  may,  on 
no  unreasonable  ground,  consider  as  the  fruits 
of  any  system — of  any  set  of  arrangements — 
by  which  delay  to  any  amount  b  established, 
independently  of  any  demand  produced  for  it 
by  the  individual  case  in  question  :  and  for 
these  evils  he  may  consider  the  public  as 
beholden  to  whatsoever  persons  have  contri- 
buted either  to  the  institution  of  the  system 
in  question,  or  to  the  support  of  it ;  especially 
after  the  evils  resulting  from  it  have,  as  here, 
been  spread  open  before  the  public  eye. 

25.  That,  but  for  this  system  of  delay, 
they  would,  aU  of  them,  within  his  lifetime, 
be  removed, — this  is  more  than  he  can  na- 
turally regard  himself  as  assured  of:  but 

that  by  tWs  system,  if  proceeded  in,  the  re- 
moval of  them  will,  as  to  the  greater  part  of 
them,  be  rendered  impossible,  so  long  as  it  is 
persevered  in,  —  this  is  what  he  may  stand 
perfectly  assured  of. 

26.  By  what  causes  have  such  establish- 
ment and  support  been  produced  in  the  minds 
of  these  same  persons  ?  by  obtuseness  f  or  by 
ill -directed  acutenessf  Answer — naturally 
enough,  by  a  mixture  of  both. 

27.  Of  o&ft»ene«s,  an  exemplification  seems 
to  be  afforded  by  the  so- long- established 
Swedish  legislation.  Bodies,  acting — in  ap- 
pearance, in  conjunction  with,  —  in  efiect, 
in  subjection  to,  the  monarch :  four —  nobles, 
^^^^t  burghers,  peasants.  These  classes  be- 
ing regarded — each  by  itself,  and  each  by 
the  rest  and  by  the  king — as  having  an  in- 
terest to  itself,  different  from  that  of  every 
other, — separation  followed  of  course :  — by 
each  of  these,  the  exemption  from  the  obser- 
vation of  all  persons,  liable  to  possess,  on  any 
occasion,  an  opposite  and  rival  interest,  would 
naturally  enough  be  regarded  as  an  advanta- 
geous as  well  as  agreeable  circumstance :  and 
the  monarch  would  see  his  advantage  in  play- 
ing them  off  one  against  the  other. 

28.  Mark  now  the  benefit  which  the  authors 
reap — (and  is  it  possible  they  should  not  look 
to  reap  f) — from  this  policy.  No  less  than, 
BO  for  as  regards  themselves,  and  the  public 


evils  from  which  they  reap  the  private  beoe- 
fit, — the  perpetuation  of  that  same  beneit 
and  of  those  same  evils,  for  the  sake  of  it. 

29.  Inconvenience  there  would  be,  end  to 
an  indefinite  amount,  in  so  onpleasant  an 
operation,  as  that  of  standing  up  and  aipi- 
ing,  in  defence  of  all  these  several  amage- 
ments — each  of  them,  with  its  evils  seen  in 
its  transparent  womb, — so  numeroos,  all  the 
time,  the  cases,  in  whidi,  the  li^t  of  dar 
having  been  cast  upon  them,  silence,  wjd^ 
sense,  or  glaring  absurdity,  would  be  the  onlj 
option  at  the  dboice  of  a  would-be  supporter 
of  them. 

30.  Thus  it  is,  that  that  which  eloquence 
would  in  vain  strive  to  do  in  retaU,  delay,  zn 
the  hands  of  cunning,  does,  and  with  com- 
plete effect,  by  wholesale,  for  and  during  a 
time,  which  ras  English  lawyers  say  of  av- 
mory)  for  aught  "  runneth  not  to  the  con- 
trary," is  abuse  in  all  its  forms,  and  thence 
in  all  its  undidy  profitable  forms,  cantinaed 
and  profited  by :  —  remedy,  in  all  its  fonns, 
excluded. 

31.  Thus,  under  matchless  constitution^  ia 
the  minds  of  rulers  whatsoever  acuteneas  has 
place,  it  is  to  work  of  this  sort  tiist  it  applies 
itself.  Yes :  not  merely  to  indolence  and  in- 
capacity, but  to  craft  likewise,  may  be  seen 
to  be  with  truth  imputable  the  ao-conspicuoiit 
nothingness  of  parliament.  So  to  order  mat- 
ters, that,  for  the  bringing  forward  proposi- 
tions in  relation  to  any  subject,  by  memben 
of  either  house,  acting  otherwise  than  by  and 
under  the  direction  oi  those  of  the  king's  ci- 
binet,  the  quantity  of  time  shall  be  mim- 
mized, — such  is  the  problem,  on  the  solution 
of  which,  what  little  intellectual  and  active 
aptitude  can  have  residence  in  sudi  a  plsce, 
is  at  all  times  occupied.  As  for  abiues,  in 
all  their  shapes, — for  giving  increase  to  them, 
time  is  always  at  the  command  of  ministers: 
for  diminution  of  them — for  remedy  to  them 
—  time  for  so  much  as  the  attempt  is  never 
at  the  command  of  any  one  else.  * 


*  Of  this  same  policy,  another  branch  ooosiiti 
in  bringing  forwud  plans  of  sham  refbrm  and 
commissions  of  inquiry;  the  plana  brought  into 
parliament  by  members;  the  inquiries  carried 
on  by  individuals  employed  to  collect  fiicts.  This 
last  course  has  the  additional  advantage  of  pot- 
ting  into  the  pocket  of  a  minister,  by  means  of 
the  pay  given  to  his  inquirers,  money,  or  maoej*s 
worth,  in  the  shape  of  patronage. 

Of  sham  law-morm.  a  mastarpieoe  has  lately 
been  held  up  to  the  light,  in  Na  XXVI,  for 
October  1830,  of  the  Westminster  Reviev:-. 
reduction  in  delay,  vexation,  and  expense,  in 
litiscontestation,  the  profSessed  ot^ject;  boundlee 
increase  the  demonstrated  sure  efiect  Hov  ts 
continue  for  and  during  the  life  of  the  kngnt 
liver  of  the  individual  raleis  now  in  existence- 
how  to  continue  justice  in  a  state  of  inaccembi- 
lity  to  all  but  the  rich  and  powerful  few,-.nck 
was,  in  this  case,  the  problem  to  be  sobed. 
Of  this  same  policy  another  branch  u  f 
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32.  One  way  of  makiiif  amends  for  this 
disaster  miglit  be  to  set  up  and  open  an  JEHw- 
torical  School,  it  la  mode  de  I  *Allemagne :  and 
instead  of  sending  the  Schoolmaster  abroad, 
send  for  a  schoolmaster  from  abroad.  Mon- 
sieur I'Herminier  in  France,  —  or  Der  Heer 
Savigny,  in  Germany,  —  could  famish  ad- 
mirable masters.  It  is  not  every  man  that 
Icnows,  that  by  this  same  sdiool  a  hUtory  of 
iam  is  spoken  o^ — and  with  no  small  assu- 
rance, -^  M  a  most  advantageous  substitute 
"to  law  itself:  for  any  country  whatsoever,  the 
lustory  of  the  law  of  that  same  country,  with 
or  without  the  history  of  the  law  of  this  or 
t.list  other  country  or  countries,  new  or  pld ; 
and  that,  by  these  philosophers,  it  is  men- 
tioned with  perfect  sincerity,  and  no  small 
earnestness,  that  by  an  historical  work  of 
this  sort,  direction  sufficient  may  be  given  to 
the  political  conduct  of  men  in  ^ot  same 
coon  try. 

33.  Upon  the  same  principle,  to  what  in- 
cadculable  amount  might  not  improvement 
be  made  in  other  departments?  To  the  army 
and  the  navy  of  a  country,  substitute,  for 
example,  a  history  of  the  wars  waged  by  that 
same  country,  from  the  earliest,  or  other  more 
appropriate,  period  in  the  general  history  of 
that  same  or  some  other  country,  down  to 
the  present  time,  or  some  earlier  time? 

34.  So  in  private  and  domestic  life.  To 
an  order  on  the  cook  for  dinner,  substitute  a 
hit  copy  of  the  housekeeper's  book,  as  kept 
for  and  during  the  appropriate  series  of  years, 
whatsoever  it  may  be. 

35 — vn.  Objection  the  seventh Pemi- 

to  view  by  the  word  coiMo/UiaHofi.  How  to  con- 
tinue the  political  rule  of  action^  in  a  sute— 
partly  of  onoognoscibility,  and  partly  of  non-ez- 
istence,— sucn  was.  in  t/U$  case,  the  problem  to 
be  solved :  and,  in  tne  wonl  coMolidatUm  may  be 
seen  the  scdution  given  to  it.  Ominous  to  your 
cars,  my  feUow-countrymen,  will  be  the  sound  of 
the  wnd  coHfo/iia/ioM.  Witness  the  Hrr«  cofwo- 
Udi:  with  you  it  is  the  name  of  national  bank, 
mptcy :  with  us  it  is  the  name  of  a  product  of 
mmisierial  cunning.* 

*  Have  you  a  receptacle,  the  odour  of  which 
is  tzoublesome  ?  Empfey  asetof  men— fil^. 
men  is  with  us  the  offidal  name  of  thcm« — em- 
ploy them— .not  to  empty  it,  but  to  lodt  into  it, 
and  report,  more  particularly,  how  it  smells.  So 
doing,  you  will  foUow  the  precedent  set  by  our 
law-reformers;  by  our  ex-Chancellor  Lord  EL 
don,  and  our  present  self-constituted  justice  mi- 
nister, the  half-namesake  of  our  once  so  famous 
Sir  Robert  Walpde,  and  his  rival  in  the  art  and 
science  of  political  corruption. 

In  this  wicked  world,  alas!  nothing  is  certain 
but  death!  Liable  to  be  frustrated  are  the  best- 
concerted  plans !  In  one  of  his  commissions  of 
inquiry,  the  hero  of  the  Honourable  Secretary's 
office  seems  destined  to  sustain  a  most  unex- 
pectable  defeat  To  say  which,  is  needless :  it 
will  show  itself;  alreaay  it  has  in  part  shown 
itfelf. 


dousness,  resulting  from  prevalence  given  to 
mmorities  over  majorities.  In  comparison  df 
this,  the  evils  above  mentioned,  immense  as 
is  the  mass  of  them,  are  still  but  evils  of 
detail.  Behold  in  this  a  still  more  strictly 
all-comprehensive  evil:  not  actual  suffering 
indeed,  but  an  unquestionable  cause  of  it  in 
every  one  of  its  shapes.  Read  and  consider 
whether  this  is  not  true. 

86.  For  the  performance  of  the  operations 
in  question,  a  set  of  men  have  been  selected. 
And  who  are  they? — that  is  to  say,  for  the 
ptnrpose  in  question,  what  are  they  ?  By  the 
very  supposition,  they  are  the  most  apt  of  all 
that  could  have  been  selected :  all  of  them, 
finr  any  difference  that  can  be  assumed  and 
applied  to  the  case  in  question,  equally  apt. 
Well,  then : — In  relation  to  whatsoever  may 
happen  to  be  the  question  — in  this,  as  in  any 
other  set  of  men,  disagreement  is  liable  to 
have  place.  Wanted,  then,  a  test  of  recti- 
tude ;  and,  at  the  same  time,  a  meaMwe  of  the 
degree  of  probability  as  to  its  having  place. 
One  test,  and  at  the  same  time  measure,  does 
the  nature  of  things  admit  of:  —  thu,  and  no 
other : — namely,  the  ratio  of  the  number  on 
one  side  to  the  number  on  the  other  side :  that 
division,  the  component  individuals  of  which 
are  in  the  greatest  number,  being  composed 
of  those  who  are  on  the  right  side ;  tiie  other 
division,  of  those  who  are  on  the  wroi^  side. 

37.  Here,  then,  we  have  an  undisputed  and 
indisputable  test  and  measure  of  rectitude. 
Apply  it  now  to  the  purpose  of  ascertaining 
the  consequences  of  having  a  second  chamber. 
What  are  they?  Answer — On  every  question, 
which  comes  in  the  first  place  before  the  first 
chamber,  and  then  before  the  second  cham- 
ber, — to  the  right  decision  of  the  first  cham- 
ber may  be  substituted  a  wrong  one.  I  do 
not  say,  that,  to  that  same  all-comprehensive 
extent,  this  is  probable:  but  what  I  do  say 
is — tluit  this  is  possible. 

38.  Measure  (I  say)  as  well  as  test.  And 
now  as  to  the  production  of  evil  by  the  ad- 
dition of  this  lumber,  see  an  exemplification 
of  the  degree  of  probability  capable  of  being 
shown  by  the  application  of  this  measure.  In 
the  first  chamber,  number  of  members,  sup- 
pose 500 :  in  the  second  chamber,  5.  In  the 
first  chamber,— /or  the  measure  in  question, 
all  500 ;  against  it,  0 :  in  the  second  cham- 
ber,— for  it,  2 ;  against  it,  3.  Put  now  the 
numbers  in  both  diambers  together,  you  have 
— for  it,  502 ;  against  it,  3.  What  is  the  con- 
sequence? The  three  prevail  over  the  502: 
the  beneficial  measure,  whatsoever  its  impor- 
tance, whatsoever  the  evil  flowing  firom  the 
rgection  of  it — is  rejected. 

39.  Note — that,  under  matchless  constitU" 
tion,  this  same  number  3  is  actually  sufficient 
to  give  existence  to  the  noxious  effect,  even 
though  in  the  first  chamber  the  whole  num- 
ber— 658 — were  unanimous  in  fiivour  of  it. 
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In  the  Moond  duunber — namely,  the  Hmue 
o/Lordt, — the  number  necetsery,  but  suffi- 
cient, to  give  exercise  to  the  power  of  the 
whole  is  4 ;  majority,  3. 

40.  —  vni.  OhjecHon  the  eighth, — Pemi- 
dousness  through  rival  contention.  Continue 
or  institute  a  second  chamber, — mutual  re- 
lations in  respect  of  extent  of  power  (campe- 
tence  it  is  called)  must  somehow  or  other  be 
settled :  competence  oi  juriedictiw  they  call 
it,  where  the  two  authorities  in  question  be- 
long to  the  judidmjf  establishment.  But,  in 
the  present  state  of  jurisprudence,  the  chances 
against  a  dear  adjustment — such  as  shall  shut 
the  door  against  doubts  and  disputes — are  by 
no  means  inconsiderable.  Whence,  for  so  long 
as  these  same  authorities  are  clashing,  and 
waging  against  one  another  a  war  of  words, 
all  useful  business  being  at  a  stand, — the  war 
has  them  for  the  combatants,  but  you  —  the 
members  of  the  whole  community — for  the 
sufferers. 

41. — IX.  Oljection  the  ninth, — Pemidous- 
ness  through  complication.  In  legislation, 
whatever  is  needless  is  pemidous.  Altoge- 
ther upon  its  being  kmrnn  depends  all  &e 
usefulness  of  the  law — of  the  whole  and  of 
each  part  of  it :  the  production  of  every  good 
effect  it  is  capable  of  produdng ;  the  exdu- 
sion  of  every  evU  it  is  capable  of  exduding. 
Abundant  —  unavoidably  abundant  —  mudi 
more  than  could  be  wished — is  the  quantity 
of  legislative  matter  that  will  be  found  un- 
avoidably and  indispensably  requisite  for  the 
purpose :  not  Inconsiderable  (as  above)  the 
quantity  of  doubts  and  disputes,  to  which  it 
will  be  liable,  and  likely,  to  give  birth.  By 
every  syllable  added,  increase  will  be  given  to 
the  abundance  of  this  same  matter,  increase 
to  the  difficulty  of  keeping  it  in  mind,  and, 
on  each  occasion,  in  the  instance  of  every  per- 
son concerned,  to  the  probability  of  its  not 
being  in  his  mind ;  aUo,  in  regard  to  what- 
ever portion  of  it  happens  to  be  in  his  mind, 
to  the  probability  that  the  import  of  it  will 
be  a  subject-matter  of  doubts  and  disputes : 
thence,  at  the  charge  of  the  aggregate  num- 
ber of  the  members  of  the  community,  to  the 
probability  of  the  commission  of  acts  of  ma- 
leficence prohibited  by  the  law  under  the  name 
oiijffenceB — of  correspondent  wrongs  inflicted 
ana  sustained  —  of  instances,  in  which  the 
ben^  intended  by  the  institution  of  the  cor- 
respondent  righte  fiiils  of  being  enjoyed. 

Not  the  less  real  are  these  evils,  from  being 
to  so  lamentable  an  extent  unheeded. 

42 X.  Objectum  the  tenth, — Inoperative- 
ness as  to  good.  Here  again  applies  the  onu$ 
probandi.  If  any  one  knows  of  any  positive 
good  in  particular,  that  can  be  done  bg  and 
with  a  second  chamber,  and  cannot  be  done 
without  it,  or  that  is  more  Uhebf  to  be  done 
bg  and  tc^A  a  second  chamber  than  without  a 
second  chamb^ — let  him  declare  it. 


43.  In  relation  to  positive  eml^ — the  ef- 
fects  and  tendency  of  any  sudiadditiooalanr 
chinery,  when  applied  to  the  manufiMtiiriag 
of  laws,  have,  by  the  forcing  observatioM, 
been  brought  to  view :  its  needlessness  to 
all  beneficial  purposes,  its  pemidousnesa,  its 
fitiitfiilness  in  positive  evil — in  so  many  dis- 
tinguishable ways:  —  so,  in  like  manner,  ia 
relation  to  positive  good,  its  otter  inopen- 
tiveness  will,  by  the  application  of  tiiese  ume 
observations,  be  rendered  not  less  manifrst 

44.  In  and  by  this  phrase — security  agdut 
predpitation  —  a  sort  of  apparent  posxttre 
ffood — a  nominal  one  it  may  be  called — ii 
held  up  to  view  as  produced  by  the  instita- 
tion  of  a  second  chamber:  Nominal t  Tes; 
that  is  to  say,  in  contradistinction  to  real* 

Incondstent  is  the  notion  of  any  sudi  le- 
curity  with  the  original  supposition  and  as- 
sumption of  the  superior  aptitude,  in  all  ib 
branches  taken  together,  in  the  instance  of 
the  population  of  the  first  diamber,  as  cooi- 
pared  with  that  of  the  second :  in  the  first 
chamber,  defiJcation  from  the  quantity  of 
time  requisite  for  condderation  and  discos- 
don,  men  cannot,  on  any  individual  occauoo, 
make  in  any  other  than  the  volmntarw  manner 
as  above  explained :  whereas,  witooat  aoy 
exerdse  of  the  wfll,  and  to  an  amount  more 
or  less  condderable  even  against  the  will,  or, 
as  the  phrase  is,  in  contrariety  to  the  wM  ti 
a  second  chamber,  is  addition  made,  in  each 
instance,  to  the  quantity  of  delay,  which,  wen 
there  but  one  chamber,  would  be  necessary. 

45.  In  a  chamber  acting  nngly,— no  such 
predpitadon,  any  more  than  any  other  oc- 
currence or  state  of  things,  bad  or  good,  can 
have  place — against  the  will  of  the  greater 
number  of  its  members.  Small  is  dwmys  the 
number  which,  on  any  occadon,  suffim  far 
making  delay  to  which  no  determinate  haai 
is  capable  of  bdng  asdgned :  and  this — not 
only  on  suffident,  but  even  on  insuflftdeaft 
ground ;  and  when  the  delay  produced  ia  use- 
less, as  well  as  when  it  is  beneficial  and  need- 
fiU. 

46.  True  it  is,  that  by  means  of  aon-atteW- 
ance  on  the  part  of  a  certain  number  of  the 
members,  deddon  may  be  made  to  have  place 
in  contrariety  to  the  will  and  wish  of  the 
greater  part  cSfthe  whole  number  of  the  i 


*  Negative,  the  good,  if  any  there  vere,  mi|^ 
be  termed,  with  rather  more  propriety  thanked- 
tive;  for,  by  precipitatUm  is  meant  the  oo»- 
existence  of  toe  quandty  of  time  neeesmy  ts 
be  employed  in  oonsideratioo  and  discwfon, 
on  pain  of  misdeddon:  and,  in  cooseqncDce 
of  such  non-dday,  —production  and  iliiiiwinn 
given,  to  such  fodfivf  eviU,  as  would  have  itood 
exduaed  by  an  allowance  of  time  suffident  ftr 
those  naipases.  This,  however,  Is  bat  a  Ques- 
tion or  words :  nor  would  mention  have  oeen 
made  of  it,  but  for  the  hope  of  substttntingli^ 
to  any  obscurity  wfaidi  might  have  place  In  tne 
conception  entertained  in  idation  lo  it 
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ben.  But,  in  this  case,  the  fiuilt  liee  in  the 
DOB-ezisteiice — not  of  a  §eamd  ehamber,  but 
cf  the  arnoigements  neeessary  to  secure  con- 
stancy of  attendaace.* 

§  IV.  Dutch  Measmu  ts  titppwt  of  a  Second 
Chamber  examined. 

1.  I  had  gone  thus  hr,  when  a  moat  in- 
ttructive  and  satisfiKtonr  document  came 
within  my  observation.  It  is  a  report,^  pra- 
sented  to  the  kin;  of  the  Netherlands  by  a 
commission  charged  with  the  revision  of  the 
instrument  now  in  force  in  that  kingdom, 
under  the  denomination  of  *' TTIeyiiJNi^iflMiila/ 
Jaw.*' 

8.  In  this  document,  with  the  satisfiustion 
thus  expressed,  I  see  taken  in  hand  the  ques- 
tion between  one  and  two  chambers.  **  He- 
preeentaiweM  o/thenatian'*  is  the  appeUation 
by  whidi  it  characterises  the  aggregate  body 
cf  those  functionaries,  of  whom,  with  the 
addition  of  the  king,  the  eawereign  authority 
is  composed. 

3.  For  support  to  the  system  of  two  cham* 
bers,  reasons  the  report  furnishes,  in  number, 
at  any  rate,  altogether  respectable.  Let  us 
take  a  look  at  them.  The  first,  then,  to  be 
looked  for  is — the  end  in  view.  For,  this  wfll 
•erve  as  a  key  to  all  the  reasons — in  a  word, 
to  everything  that  comes  after  it.  What, 
then,  is  this  same  end  in  view?  Answer — 
It  is  **  Pesprit  de  la  roonarchie ;  I'esprit  de  la 
roonardiie  le  prescrit,  I'inter^  de  la  nation 
I'exige.-J  The  power  of  locating  the  mem- 
bers of  the  second  chamber  is  the  sulject- 
matter  of  which  thb  is  said :  and,  if  conformity 
to  this  same  esprit  is  the  proper  end  in  view 
in  that  one  case,  it  must  be  because  so  it  is 
in  every  case. 

4.  Now,  then,  what  is  this  same  esprit  f 
Let  us  take  a  sniff  at  it.  A  sort  of  6M66/e  it 
may  be  leen  to  be : — and  inodorous — empty  of 
Kent  and  sense  it  would  also  be,  were  it  not 
fbr  the  inters  de  la  nation,  which  comes  im- 
mediately after  it,  and  that  which,  by  this 
mesns,  b  rendered  manifest  is — ^that  the  state 
of  tilings,  the  establishment  of  which  was,  on 
tbis  occasion,  the  object  of  endeavour,  was — 
not,  in  the  first  place,  and  beyond  all  things, 
^he  intereMt  of  the  nation — or,  in  other  words, 
^  greatest  happiness  of  the  whole  number 
of  the  members  of  the  community — but  a 
something  or  other,  a  sort  of  matter  the 
nlue  of  whidi  consisted  in  something  which 
tthsdto  do  with  the  monarch. 


*  In  my  proposed  Conttitutionai  Code^  pro- 
™n  it  msde  against  all  evil  from  this  source. 
g^Ch.  VI.  Xegitiature,  §  18,  Attendance, 
%^j'dtUndamce'amdRemmneration,%22iSeif' 
•mfOive  Function. 

u  nir^  Import  commences  in  page  157  of  the 
UUecdon  des  Constitutions,''  Ac  torn.  iii. 
Pans  1823. 

*  Page  160,  line  10. 


5.  Vesicukr  as  may1>e  seen  to  be  the  dm- 
racter  of  this  same  end  in  view,  the  means^ 
as  indicated  by  the  reasons  by  which  it  haa 
been  preceded,  will  not  (it  is  believed)  be 
found  to  mismatch  it.  A«<xsofu  I  sfyle  them 
without  hesitation ;  the  purpose  for  which 
they  are  exhibited  being  manifestly  that  for 
which,  on  the  occaaion  of  a  proposed  law 
reasons  are  made  to  accompany  it :  namelyl 
the  obtaining  for  it  a  sentiment  of  approba- 
tion at  the  hands  of  readers.  But  as  they 
successively  enter  upon  the  stage,  not  rea- 
sons,  —  not,  as  grammarians  say,  sentences, — 
as  logicians  say,  proposiHoms, — but  allusitma 
to  reasons,  the  several  locutions  will  be  seen 
to  be  ] — allusions,  nothing  more. 

6.  As  to  the  order  in  whidi  I  proceed  to 
lay  them  before  you,  my  foUow-dtizensy  it  is 
thit  which  the  learned  draughtsman  has  given 
to  them :  it  is  not  for  me,  it  is  not  for  a  com- 
mentator, under  any  such  notion  as  that  of 
improvement,  to  substitute  a  different  one. 
Thus,  then,  they  may  follow :_ 

7 — I.  Bubble  or  vesicle  the  first.  "Le 
grand  mceroissement  que  I'ftat  a  regu  .***  the 
great  increase  which  the  state  has  recdved. 
Increase  indeed  I  and  you,  myfellow-dtiiens, 
you  are  now  sedii^ — and  the  state  thus  in- 
creased (not  forgetting  the  king  of  it)  is  now 
feeling — some  of  the  cojise^icences  of  this  in- 
crease. But  now  mind  the  spirit  of  oppres- 
sion which  lurks  under  the  word  increase  z 
the  least  populous  community,  Holland,  the 
principal  one :  the  most  populous  one,  Bd- 
gium,  no  better  than  an  accessory  one— forced 
into  sul^ection  under  it. 

8 — n.  Bubble  or  vesicle  the  second.  **  Le 
rang  qu'il  prend  parmi  Us  nations  de  I'Eu^ 
rope:**  the  rank  which  it  takes  among  the 
nations  of  Europe.  In  comparison  of  the  raaA 
of  <Ae  nation,  what  signifies  the  happiness  of 
the  individuab  of  which  it  is  composed?  Just 
nothing:  for,  amongst  all  their  reasons — 
thirteen,  or  thereabouts,  in  number — no- 
where is  any  mention  vouchsafed  to  be  made 
of  it.  Rank  of  the  no/um/  Say  rather,  rank 
of  the  hing:  that  bdng  the  rank  preserved 
to  the  functionary,  the  rank  of  whose  father 
stood  expressed  bv  the  inferior  denomination 
of  stadtholder :  of  his  fether  whose  successor 
he  was  in  the  Dutch  provinces ;  the  rank  of 
king  being  preserved  or  restored  (which  you 
please)  to  the  son,  upon  the  expulsion  of 
Louis  Bonaparte,  uid  fiructified  by  the  in- 
crease of  power  given  to  it  by  the  addition 
of  the  Belgie  provinces. 

9 ni.  Bubble  or  vesicle  the  third.   '*  La 

diversite  des  (Umens  dont  il  est  forme :"  the 
diversity  of  the  elements  of  which  this  same 
state  had  been  formed.  Oh  yesl  diversity 
but  too  great :  reason  suffident  to  have  pre- 
vented  the  formation.  FeOow-dtisens !  the 
consequences  are  before  your  eyes. 

JO — n.BubbU  or  vevids  the  fourth.  **Des 
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inUritM  plus  compliquii :  *'  interests  more  com. 
plicated.  Oh  yes  1  forming  against  the  junc- 
tion, a  reason,  the  strength  of  which  is  as  the 
degree  of  the  complication.  To  the  junction 
of  the  two  states  it  is  that  this  reason  bears 
reUtion.  As  to  the  question  between  the 
chambers — between  chambers  one  and  two 
— what  has  this  same  complication  to  do  with 
it?    Find  out  who  can. 

11.  — ^v.  Bubble  or  vesicle  the  fifth :  aUusum 
made  to  experience.  **  Nous  ont  impost  le 
dSvoir  de  ne  pas  dSdaigner  les  lefons  de  VeX" 
phience :"  they  (to  wit,  the  above-mentioned 
four  bubbles)  have  imposed  upon  us  the  duty 
of  not  disdaining  the  lessons  of  experience. 
The  reason  here  alluded  to  is  that  which, 
further  on,  I  shall  have  occasion  to  spread 
out  before  you  in  some  length  and  breadth, 
under  the  appellation  of  authority^begotten 
prejudice, 

12. — VI.  Bubble  or  vesicle  the  sixth:  pre- 
vention of  precipitation,  **  Pour  empScher  la 
precipitation  des  deliberations ;"  to  prevent 
the  precipitation  of  the  deliberations  them- 
selves :  this  is  what  is  said.  To  prevent  the 
precipitation  of  the  result  of  the  deliberations : 
this  is  what  cannot  but  have  been  meant.  By 
addition  of  the  deliberations  of  one  assembly 
to  those  of  another,  how  can  prevention,  or 
so  much  as  diminution,  be  applied  to  the  de- 
liberations of  the  first?  Ofany  such  addition, 
decrease  in  the  quantity  of  time  employed  in 
deliberation — decrease  (as  before  observed) 
rather  than  increase — presents  itself  as  the 
natural  consequence.  Why  ?  because  in  the 
eyes  of  opponents  in  a  first  chamber,  the 
greater  the  opposition  expected  in  another, 
i^e  less  urgent  will  be  the  need  of  opposition 
in  that  same  first  chamber. 

13.  And  as  to  the  deliberation  thus  added, 
— which  is  the  chamber  in  which,  if  at  all,  it 
has  place?  Answer — That  in  which  it  is 
least  assured  of  having  place :  the  other  bdng 
the  principal  seat  of  the  legislative  business, 
— the  only  one  in  which  the  more  important 
part  of  the  business  can  originate :  the  only 
one  in  which  any  regular  attention  to  the 
business  stands  assured :  not  to  speak  of  its 
being  the  only  one  in  which  an  unbroken 
unity  of  interest  and  afifection  with  the  com- 
munity at  large  has  place :  the  only  one  in 
which  any  efficient  sense  of  responsibility  to 
public  opinion — to  the  opinion  of  the  com- 
munity at  large — has  place. 

14. — vn.  Bubble  or  vesicle  the  seventh: 
a  dike  against  the  passions,  **  Pour  opposer, 
dans  les  temps  difficiles,  une  digue  aux  pas- 
tions  ;'*  to  oppose,  in  difficult  times,  a  dike 
to  the  passions.  Here  again  behold  the  Dutch- 
man. A  Dutch  image,  not  a  Flemish  one,  is 
this  of  the  dike,  A  dike  indeed?  Say — as 
well  or  rather — an  additional  impulse, — an 
impelling  gale.  If  the  passions  meant  are  the 
angry  passions  (and  such  they  can  never  (ail 


to  be,)  what  will  naturally  be  the  effect  ef 
any  sudi  dike  ?  When  the  deputies  of  the 
people,  by  labour  to  an  unlimited  wtuomt^ 
have  prepared  what  they  think  will  be  for  the 
benefit  of  their  constituents, — what  is  et^ 
enough  to  conceive  and  understand  is— hew 
the  thought  that  there  is  another  body  oiwaea 
which  hu  an  interest  different  from  than,  mi 
mostly  opposite,  by  which  this  child  of  Ibeir 
labours  and  aflfections  is  contumally  in  dM- 
ger  of  being  thrown  out  of  doors — how  flat 
bought  (I  say)  should  stir  up  a  gale  of  the 
same  angry  passions : — how  it  dioaJd  prodsee 
a  eabn,  or  moderate  any  such  gale,  seems  not 
quite  so  easy  to  conceive. 

15.  As  to  the  ejffect  of  those  same  sagiy 
passions,  when  it  consists  in  the  propositifoa 
of  a  law  not  agreeable  to  the  seoond  cfaamher 
— here  indeed  the  dike  comes  into  existeBoe 
and  into  use :  it  does  keep  the  proposed  kv 
— if  not  fromcommg  in,  at  any  rate  from  stay- 
ing in,  and  becoming  an  actual  law.  Some- 
what of  a  misconception  seems  here  to  have 
crept  in :  a  storm,  or  the  cause  of  one,  takai 
for  a  dike. 

16 — vm.  Bubble  or  vesicle  the  eighth:  har- 
rier to  the  throne.  "  P&ur  entowrer  le  tr^ne 
d  *une  barridre  centre  laquelle  u  briseraieat  bs 
facHohs  :**  to  surround  the  throne  with  a  \m- 
rier  against  which  foctions  will  break  thon- 
selves  to  pieces :  —  in  plain  language,  to  de- 
prive of  their  Moshed-for  effect  the  opiniom 
and  wills  of  those,  whose  opinions  and  wishei 
are,  as  near  as  they  can  have  been  made,  to 
the  being  the  opinions  and  wills  of  the  whole 
population  of  the  nation,  or  at  any  rate  of  the 
most  enlightened  part  of  it.  By  fattkm  is 
meant,  as  for  as  anything  to  the  purpose  is 
meant,  parties  entertaining  designs  and  ouig 
endeavours  of  a  nature  detrimental  to  the  »- 
terestf  or  say  the  happiness,  of  the  whole  eooi- 
munity,  or'  the  major  part  of  it.  This  bciag 
the  meaning,  that  which  is  pre$umed  by  the 
reporter  is,  that  evil  to  the  commmnty  ii 
more  likely  to  be  prevented  by  men  who,  not 
being  chosen  by  the  people,  have  an  interest 
opposite  to  that  of  the  community  at  large, 
than  by  men,  who,  being  diosen  by  the  people, 
have  not  any  interest  opposite  to  that  of  the 
community  at  large.  If  such  be  really  the 
truth,  something  a  little  like  proof  of  it  might 
not  have  been  amiss.  Bqt  presmw^»tim  b 
shorter  than  proof,  and  saves  trouUe. 

17 DL.  Bubble  or  vesicle  the  mmth :  ss- 

curity  against  usurpation.  **  Pour  demaer  A 
la  nation  une  parfaite  guarantie  eomtre  touts 
usurpation  des  agents  de  V  autoritS:'*  to  give 
the  nation  a  perfect  security  against  all  usur- 
pation by  the  agents  of  anthoritT.  Usurpa- 
tion? of  what?  this  is  not  said.  At  the 
cost  of  whom ?  this  is  not  said.  By  wboan? 
this  is  not  said.  What  is  not  said  but  neces- 
sarily implied  is,  that  there  is  something  good, 
which  some  authority  or  other  is  indinvd  to 
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%iBurpy  and  which  a  second  chamber,  consti- 
tuted as  proposed,  is  not  at  all  inclined  to 
usurp ;  or  at  any  rate  is  not  so  much  inclined 
and  moreover  able  to  usurp,  as  is  a  first  cham- 
ber composed  of  the  deputies  of  the  people 
aptly  chosen,  as  above.  Thus  vesicular  is  the 
security  against  usurpation, 

18 X.  Bubble  or  vesicle  the  tenth :  ex- 
ample of  powerful  monarchiee.  "  A  Vexemple 
des  puitMontes  monarchies  :**  after  the  example 
ci  powerful  monarchies. 

19.  —  XI.  Bubble  or  vesicle  the  eleventh : 
exawtple  <>fJlourishmg  republics.  ** A  Vexemple 
desrepubUqueefiorissantee:  after  the  example 
of  flourishing  republics.     Monarchies  men- 
tioned first — mentioned  before  republics,  of 
eourse.    Thus  commanded  Madame  Etiquette, 
And  see  now  what,  under  the  management 
of  our  learned  draughtsman,  comes  of  obe* 
dience  to  her  commands.    To  powerfitlness 
the  precedence  u given  heforejlourishmgnees; 
floonshingness  meaning,  if  it  means  anything 
to  the  purpose,  happiness.    As  to  powerful- 
ness — purposes  to  which,  in  the  case —  whe- 
ther of  an  individual  or  a  community  —  it  is 
apfdicable,  two :  preservation  of  hunself  or 
itself  against  wrongs,  one:  inflicting  wrongs, 
another  and  somewhat  different  one.    Now 
then,  mark  the  practical  consequence  of  the 
prevalence  thus  given  Uipowerfiuness  i  applied 
to  the  first,  it  is  useful  and  desirable :  applied 
to  the  other  purpose,  it  is  mischievous  and 
undesirable.    .Employed  thus  without  modi- 
fication or  explanation,  the  word  is  but  too 
apt  to  be  employed  in  the  endeavour  to  pro- 
mote that  one  of  the  two  purposes  whidi  is 
purely  mischievous. 

20. -.XII.  Bubble  or  vesicle  the  twelfth: 
wm*  adoption  of  certain  foreign  institutions, 
*'  Pour  operer  cette  division  (en  deux  cham- 
bres)  nous  n*avons  pas  adoptee  dee  institutions 
etranghres,  qwti  pourraient  ne  pa$  bien  s^amaU 
gamer  avec  nets  institutions  nationales : "  to  ef- 
fect this  division  into  two  chambers,  we  have 
not  adopted  foreign  institutions,  which  would 
be  liable  not  to  amalgamat^^  well  with  our 
national  institutions.  True :  not  adopted  by 
the  royal  receiver  of  the  Belgians  under  his 
yoke,  were  the  institutions  of  any  nation  fo- 
reign to  both  the  nations  so  joined  together. 
But — what  has  been  so  much  worse — joined 
And  forced  together  were  these  two  nations, 
the  institutions  of  which  amalgamated  so  fiur 
from  well,  the  one  with  the  oUier. 

21.  —  xni.  Bubble  or  vesicle  the  thirteenth 
«a^  last :  something  done  with  the  principles 
4  ^  division,  "  Nous  avons  puisi  les  prin^ 
cipes  de  la  division,  dans  I* esprit  qui  Vafait 
ndopter :  we  have  drawn  the  principles  of^the 
division  fi>om  the  esprit  which  has  caused 
them  to  be  adopted.  As  for  esprit,  give  the 
in««ningofthewordwhocan.  Were  1  obliged 
to  make  the  attempt,  the  word  I  should  ren- 
der  it  by  would  be— yos.    This  thirteenth 


makes  (you  may  perhaps  think)  no  bad  finish 
to  the  twelve  bubbles  or  vesicles,  its  prede- 
cessors. 

22.  Fellow-citizens  1  here  you  have — not 
only  two  packets  of  mutually  opposite  rea- 
sons, but  two  somewhat  different  siaaN«rs  or 
wu>des  of  reasoning.    Tou  will  judge. 

23.  Tempting  is  the  invitation:  but  the 
above  is  everything  that  belongs  strictly  to 
the  present  question.  For  any  ulterior  exa- 
mination, no  duty  calls:  but  to  have  stopped 
short  at  any  part  of  this  reasoning  would  have 
been  a  demal  of  justice. 

§  V.  Sole  proposable  Locator  for  a  Second 
Chamber,  a  King,  Further  Objections 
hence, 

1.  Now  as  to  location.  In  the  present  case, 
sole  authority />ropos«<2  for  the  placing  of  men 
in  this  same  second  chamber  is  —  the  King. 
Sole  proposed:  I  add — or  proposable:  and 
this  —  whatsoever  be  the  duration  of  the  au- 
thority of  a  member  of  this  same  chamber : 
whether  hereditary,  as  at  present ;  or  for  life 
only,  as  in  the  case  of  one  of  the  Netherlands 
chaimbers ;  or  for  a  limited  term  of  years,  as  in 
the  case  of  the  Senate  of  the  Anglo-American 
United  States  Congress, 

2.  Too  true  it  is — that,  in  the  case  of  that 
same  republican  second  chamber,  —  the  au- 
thority by  which  the  function  of  locating  its 
members  u  performed,  is— not  that  of  a  single 
person,  but  that  of  a  numerous  body.  But, 
m  that  case,  for  the  exercise  of  this  function 
otherwise  than  by  a  king,  there  exists  a  set 
of  hands  which  in  the  present  case  has  no 
place,  and  by  those  hands  exercise  is  given 
to  it  accordingly.  Those  hands  are  those  of 
a  body  compiled  of  the  'legislatures"  of  the 
several  states.* 


*  Comes  upon  the  carpet,  on  this  occasion,  the 
topic  of  local  Icgislaturei,  Great  (it  has  been 
sud)  is  the  need  of  them  in  France :  but  the 
demand  might  be  supplied  without  detriment  to 
the  authori^  of  the  existing  legislatuie — name- 
ly, by  the  constitution  t^  euSjeMatures,  having 
authonty  in  respect  of  oertun  local  suhiecu 
matters  alone:— and  that  subtject  in  evarthing 
to  the  existing  all-embracing  le^slature.  Analo- 
gous in  some  sort  to  these  sub-aegialatures  were 
Necker's  Administrations  Provinciates, 

For  the  forauUioQ  of  the  territories  of  these  se- 
veral sub-legislatures,  the  existing  departments 
might  be  ets^yed.  They  might  be  taken  as  tbej 
are,  or  laid  together  in  any  number. 

Advantages  thus  obtained  are  the  following:— 
1.  Having  appropriately  instructed  public- 
opinion  tribunals  in  as  many  places  as  there  are 
sections  of  territory,  having  each  its  own  legisla- 
ture; in  a  word,  so  manv  smaller  metropolises^ 
instead  of  no  more  than  the  one  large  one. 

2.  Having  in  each  sub-legislature  a  nursery 
for  the  supreme  legislature :  a  school  of  appro- 
priate aptttude.  in  all  its  branches,  for  the  bu- 
siness  of  legisladoo.  In  this  may  be  seen  the 
peculiar  advantage  alluded  ta 

3.  Havfaig,  forlocal  purposes,  a  legislature  by 
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3»  In  a  kiag,  forget  not,  tiien,  tbtt  yon  bave 
m  finietknary,  wlrote  interetU  are,  to  an  im- 
mense extent,  in  direct  opposition  to  that  of 
tbe  great  ho&j  of  ihe  people — a  functionary, 
who  to  that  uUertMt  by  whidi  every  man  is, 
on  each  oocarion,  urged  to  sacrifice  to  his 
own  happiness  that  of  all  besides,  adds  the 
/MiMr  of  effecting,  to  an  immense  extent,  that 
sinister  sacrifice. 

Who  can  deny  the  existence  of  this  oppo- 
sition of  interest?  Let  us  see.  For,  bdiold 
the  Means  he  has : — but,  of  this  presently. 
Such  being  the  nature  of  man,  how  can  I  hdp 
its  haying  place  ?  And,  should  I  leaye  it  un- 
mentioned,  when  your  happiness  is  in  so  great 

which  the  labour  and  expense  ofxesoningto  a 
central  Icgislamre  fimn  all  distances  would  in 
great  part  be  saved. 

4.  HsTing,  for  the  management  of  those  parti- 
eular  branches  of  busineas  m  question,  managers. 
possessed  of  a  better  acquaintance  with  tbe  local 
dicumstanoes  by  which  a  demand  for  legisla- 
tion is  pfesented,  than  can  be  possessed  by  men 
having  their  abodes  at  distances  more  or  less 
consiaerable. 

Those  advantages  might  be  established,  by 
ffiving(to  each  department,  fbr  example)  a  sub- 
ugishituTe  of  its  own:  or  if  by  this  means  the 
number  of  sub-legislatures  would  be  too  great, 
MNiofif,  wherever  they  presented  themselves  as 
desirable,  mi^t  be  effected.  An  analogous  insti- 
tution TDMj  be  seen  in  Necker's  AdwMitratUmt 
Provinciates, 

To  the  thus  proposed  system  of  sub-legisla- 
tnres,  substitute  a ^Mmu  government —.audi, 
im  example,  as  that  ot  the  Anglo-Amoican 
United  States,  such  would  be  the  disadvantages 
(so  it  will  be  seen  on  the  first  mention  of  them) 
as  would  greatly  outweigh  the  above-mentioned 
advantages. 

First  comes  the  extinction  of  the  whole  of  the 
existing  official  establishment. 

1.  Intolerable  would  be  the  mass  of  sulfo- 
ing  on  the  part  of  individuals,  if  the  loss  of  the 
masses  of  emolument  attached  to  the  several 
situations  remained  uncompensated  t  little  less 
grievous  the  sufiMng  on  the  part  of  the  public 
at  larae,  if  compensation  were  made. 

2,  This  evil  would  be  but  a  temponiT  one. 
But  the  danger  of  ill  blood,  endhig  in  dvU  war. 
flom  collision  of  intsfests,  man  contrariety,  real 
or  imagined— .would  be  a  perpetual  one:  and 

5.  While  the  operation  was  going  on,  evenr- 
thing  would  be  in  a  state  of  eonfiition:  all  the 
rights  at  stake  in  a  state  of  uncertainty. 

4.  This  additional  and  hkfispensable  drcum. 
stance  beinff  brought  to  view,  behold  now  the 
additional  ol^ections  which  it  opposes  to  the  con- 
tinuance of  a  second  chamber.  Alas!  what  a 
task  is  this  wliich  I  have  set  myself!  thesul:i|ect 
•^this  part  of  it— so  unpleasant  a  one !  to  my- 
self, such  it  resUy  is— whatsoever  it  may  be  to 
any  one  dse.  If^my  ot^  were  to  pfeaje—to 
please  for  the  moment—if  it  were  ihai^  and  no- 
tiling  mofe  valuable,  nothing  would  I  have  to 
do  with  a  snfaleet  so  invidious,  so  teabnmtf  as 
yon  would  call  it.  But  my  olgeot  is  to  be  m^ 
—to  pUoe  before  your  eyes  the  plain  truth,  on  a 
suliliect  universally  acknowledged  to  be  the  most 
momeniotts.  This  bdng  my  object,  no  dioioe 
have  I  but  to  proceed. 


a  part  at  stake  upon  the  dear  coneepcieB  ao4 
lull  consideration  of  it? 

4.  In  a  dmmber  of  peers,  if  continned,  jmi 
win  have  a  body  of  men,  whom  it  wifl  be  ■ 
thepover  of  the  Aui^  to  render  contribstoi; 
to  that  same  sinister  sacrifice.  WiBuadfmo 
united,  does  not  die  eflect  follow? 

5.  By  the  same  aieaas  by  which  he  wosU 
have  it  in  his  power  to  render  the  ehsnkr 
of  peers  contnbutory  to  tius  same  siinta 
sacrifice,  —  by  this  same  means,  to  for  oee 
obstade,  would  he  have  it  also  in  his  power 
to  render  your  deputies  oorrespondently,  sad 
with  Uke  effirat,  contributory  to  it  Tlii 
obstade  is — ^the  di$U)catrve  power,  retsbedk 
the  hands  of  the  constituents  of  those  mm 
deputies.  This  power,  it  is  not  uiupttti, 
nor  win  it  be  proposed,  they  should  posses^ 
with  reforence  to  tiie  members  of  die  house 
of  peers,  or  of  anyothersoTtof  secoatfdUa- 
her,  composed  of  members  placed  ia  it  b; 
the  king. 

6.  Such  being  the  king's  tnterest,  of  ^ 
same  interest  win  he,  of  course,  on  every 
occasion,  obey  the  dictates:  eonliauingfle 
sfaiister  course  to  die  utmost  lem^  ttak  In 
unagination  and  his  judgment  jom  in  presoit* 
ing  to  his  view  as  consifllent  with  his  presest 
safety  and  convenieiice. 

7.  WeU:  now  for  a  few  partkolars  of  tboe 
same  courses.  Like  any  other  man  in  liif 
place,  this  same  an-powerfbl  functionary  viD, 
aftaU  times,  have  among  his  endeavoon— to 
obtmn,  and  so  fiur  as  is  consistent  with  ea^ 
mtnt  to  retain,  the  possession  of  aU  in^gis- 
aiUe  instruments  of  enjoyment  in  aO  tkir 
shapes : — money,  to  wit,  and  money's  wortk, 
power  in  an  its  shapes — ^Aaf  power  fiee  fitn 
responsibility: — add  reputation,  respect,  sad 
love: — of  the  two  latter  as  much  as  possible, 
and  how  little  so  ever  merited :  —  add,  more- 
over, foctitions  honour  and  dignity ;  venge- 
ance as  for  as  prov<Aed  b^  reststance ;  eaie 
as  fiur  as  consistent  vHth  enjoyment;  security 
for  aU  these  possessions — most  entire:  seen- 
rity  at  whatever  expense  to  the  people  pro- 
duced, or  endeavoured  to  be  produced. 

8.  For  aU  these  same  instruments  of  en- 
joyment, the  cupidity  of  man  in  aU  dtuatioBi 
is  such  as  aU  men  fed  and  see.  But,  in  die 
situation  <^  king,  it  is  in  a  particular  degree 
insatiable.  Consdousnessofthepoweriscai- 
tinuaUy  stimulating  and  sharpening  the  desire. 

9.  He  who  wiUs  the  eiuf,  wiUs  therdiy  sD 
necessary  means.  In  the  present  case,  dw 
means  are  those,  for  the  designation  of  wfaidi 
the  words  eornqttion  and  dehuum  may  be 
employed.  On  this  occasion,  eomatun'-- 
po&ticai  comqiHon  —  requires  com|Jete  dis- 
section, whi<£  it  has  never  yet  had.  llr 
chfldren,  wait  a  moment:  the  thatn  wiO 
open  pretendy. 

10.  "What  ajricture"  — (Ihearsomeei 
you  saying)  — "  What  a  picture,  oM  end 
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gjoomy-iniiided  man !  are  you  giving  ub  of 
human  nature !  as  if  there  were  no  such  qua- 
lity as  disinterestedness — no  such  quality  as 
philanthropy — no  such  quality  as  disposition 
to  self-samfice — in  the  whole  species:  no 
such  individual  as  a  king  taking  a  pleasure  in 
liis  duty  —  doing,  on  all  occasions,  his  utmost 
to  promote  the  happiness  of  his  people ! 

"  Notions  such  as  these !  and  with  proofs 
to  the  contrary — proofs  so  brilliant  and  so  in- 
dubiUble — all  the  while  before  your  eyes  !** 

11.  Now  for  my  answer:  — My  children, 
I  admit  all  this.  I  do  not  deny  it :  I  cannot 
deny  it :  I  wish  not  to  deny  it :  sorry  should 
I  be  if  it  were  in  my  power  to  deny  it.  Not 
the  less  do  I  maintain  the  fiict — that,  of  the 
human  species,  as  of  every  other,  the  very 
existence  depends  upon  the  established,  and 
almost  uninterrupted  habit  of  self-preference. 

12.  But  I  will  not — for  I  need  not — trou- 
ble you  with  the  developement  of  this  truth. 
I  wOl  not  — for  I  need  not  —  attempt  to  draw 
yon  into  any  such  dark  recess  as  tiie  den  of 
what  is  called  among  you  metapkpncs^  in 
which  the  springs  of  human  action  are  looked 
into  and  hammered  at.  I  need  not.  And 
why  ?  Even  because  my  belief  in  this  truth 
prevents  me  not  from  believing  in  any  of  those 
things  which  you  suppose  me  to  deny. 

13.  Tes :  I  admit  the  existence  of  duin- 
UrtMtetbteis  in  the  sense  in  which  you  mean 
it.  I  admit  the  existence  oi  pkUtaUkropy — 
of  philanthropy  even  to  an  all-oomprehensive 
extent.  How  could  I  do  otherwise  than  ad- 
mit it?  My  children  I  I  have  not  &r  to  look 
for  it.  Widiout  it,  how  could  so  many  papers 
that  have  preceded  this  letter,  have  come  mto 
existence  ?  I  admit  the  existence  of  a  dispo- 
sition to  self-sacrifice :  How  could  I  do  other- 
wiae  ?  Could  I  deny  the  existence  of  the  work 
of  the  three  daye  t 

14.  Yes,  I  admit — not  only  the  possible 
existence —  I  admit  the  actual  existence  of  a 
kmg  who  takes  a  pleasure  in  doing  his  duty, 
— of  akingwho,on  all  occasions,  does  his  ut- 
most to  promote  the  happiness  and  interests 
of  his  people. 

15.  Oh  how  charming  to  mv  heart  is  the 
impossibility  of  an  inward  renisal  to  those 
admissions  I  But  my  children  I  it  is  on  what 
has  been  seen  most  commonly  to  happen,  — 
and  thence  presents  itself  as  most  likely  to 
happen — it  is  upon  this  that  all  practice,  if 
it  has  any  pretension  to  the  praise  of  pru- 
denee,  must  be  built. 

16.  All  men  are  not  Erenckmen.  French- 
men have  not  been  at  all  times  what  they  are 
at  the  present  times.  Even  Frenchmen  can- 
not be  depended  upon  for  being,  under  all 
dreomstances,  what  they  are  under  existing 
ctrcomstances.  What  if  thi^  could  be?  All 
Frenduien  are  not  men  of  Paris :  all  men  of 
PHris  are  not  men  of  the  three  daye, 

17.  Then  at  to  kings.    All  French  kings 


have  not  been  Louis  PhiUppes.  No  other 
king  ever  was  what  Louis  Philippe  is.  No 
other  kin^  of  the  French  ever  wUl  be  what 
Louis  Philippe  is.  Louis  Philippe  himself 
will  not  continue  to  be  what  he  is,  if  a  cham- 
ber of  peers  is  suffered  to  continue,  or  any 
second  chamber  is  constituted  in  the  room  of 
it.  No :  Louis  Philippe  himself  will  not  con- 
tinue to  be  what  he  is,  if  any  such  temptation 
to  change  is  suffered  to  have  place. 

18.  And  why  is  it  that,  even  if  he  coM, 
no  other  king  could,  with  such  a  power  in 
his  hands,  be  depended  upon  for  not  abusing 
it?    My  children,  I  will  tell  you  why. 

In  tiie  situation  of  Atn^,  cvpidity  for  the 
above-mentioned  good  things — cupidity  for 
all  sorts  of  good  things — is  essentially  insa- 
tiable. Yes :  in  that  situation,  above  all  others, 
your  proverb  is  exemplified — VappetU  vient 
en  mangeant, 

19.  Come —  I  will  give  you  an  example.  I 
will  not  speak  of  a  Ferdinand  the  Beloved — 
I  will  not  speak  of  a  Don  Miguel,  You  have 
heard  of  a  Oeorge  the  Third—  I  will  speak 
to  you  of  this  same  George  the  Third. 

20.  Best  of  hinge  was  the  title  bestowed 
upon  him : — he$t  of  hinge,  by  acclamation — by 
general  acdamation.  To  George  the  Third, 
best  of  hinge,  as  to  Voltaire,  prince  of  poets, 
during  hb  Ufetime :  witness  Mount  Parnassus. 
Look,  then,  at  this  best  of  hings :  and  then 
let  each  of  you  ask  himself — what  can  I  rea- 
sonably expect  at  the  hands  of  an  average 
king?  and  in  particular  of  an  average  king, 
with  a  chamber  of  peers,  in  these  same  royal 
hands,  to  work  upon,  and  work  with,  and 
mould  to  all  his  royal  purposes  ? 

21.  Well  then:  now  for  a  specimen  of  him. 

I.  The  commencement  of  hu  reign  was  dis- 
tinguished by  the  endeavours  of  many  years  to 
ruin  a  man  ror  an  indecorous  word :  this  en- 
deavour ended  in  making  tiie  man's  fortune. 

22. — n.  His  income  was  somewhat  less 
than  that  of  your  Charles  the  Tenth:  it  did 
not  satisfy  bun. 

23.  — m.  In  the  course  of  that  same  reign, 
nine  different  bankruptcies  did  he  commit. 
Nine  different  times  did  he  make  those  Lords 
and  Commons  of  his  pay  those  debts  which 
he  had  contracted  without  their  consent.  So 
at  least  it  was  said  in  that  same  House  of 
Commons,  and  no  contradiction  given  to  it. 

24 IV.  As  often  as  a  tax  was  imposed 

upon  all  other  incomes,  those  of  all  other 
functionaries  included,  he  caused  his  own  to 
be  exempted  from  it. 

25. — y.  At  his  instigation,  a  long  of  Swe- 
den ai&icted  Russia  with  a  war  as  completely 
unprovoked  as  any  that  is  to  be  found  in  his- 
to^.  To  fieed  this  war,  he  laboured  to  plunge 
into  it  his  <9wn  country : — hefidled;  and  my 
latest  brcAth  will  be  cheered  with  the  thoughts 
of  having  been  the  author  of  that  fiedlure. 

26. — Yi.  He  shared,  with  my  virtoons  but 
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muled  firiend,  Brissot,  the  authorship  of  your 
revolutionary  war,  with  the  debt  under  which 
we  are  everywhere  still  groaning. 

27 VII.  When  war  was  made  by  England 

upon  Spain  (it  would  be  foreign  to  the  subject 
to  inquire  upon  what  grounds,)  he  caused  it 
to  be  begun  in  a  pirati(^  manner :  and  of  this 
manner  seventeen  millions  sterling,  placed  at 
his  private  disposal,  was  the  fruit :  the  faith 
of  Parliament, — his  own,  with  that  of  his 
Lords  and  Commons, — being  thus  broken,  to 
the  injury  of  the  men  at  the  price  of  whose 
blood  the' booty  had  been  earned:  the  work 
of  blood  and  plunder  being  begun  by  surprise 
— no  declaration  of  war  made,  if  at  all,  till 
this  booty  had  been  secured. 

28.  Once  more.  If —  with  peers,  and  no- 
minees of  peers,  for  instruments  of  his  good- 
ness —  sudi  a  king  was  the  best  of  kings,  — 
what  think  you  of  an  average  one? 

29.  Such  was  he  with  his  house  of  peers. 
Not  but  Uiat  for  him  to  be  what  he  was  with 
those  same  instruments  to  work  with — a  house 
of  commons,  such  as  those  he  had,  would  have 
been  sufficient : — a  house  of  commons,  nomi- 
nated by  peers,  or  by  men  longing  to  be  peers 
— a  house  of  commons  such  as  he  had,  and 
such  as  his  successors  and  their  subjects  are 
destined  to  have, — unless,  perad  venture,  on 
some  beautiful  day,  London  should  pluck  up 
spirit  enough  to  take  a  leaf  out  of  the  book 
of  Paris. 

To  warrant  a  king  in  keeping  in  training, 
upon  appropriate  prmdples,  his  men-of-all- 
work,  an  appropriate  maxim  has  been  deemed 
necessary.  Accordingly,  of  the  number  of 
axioms  laid  down  and  acted  upon  is  this 
axiom :  Aptitude  is  as  opulence.  The  situa- 
tion being  given,  you  allot  to  it  a  mass  of 
emolument;  this  done,  you  take  any  man 
whatsoever,  and  place  hun  in  it:  no  condi- 
tions of  eligibility — or,  as  we  say,  no  qualifi- 
cations— of  any  sort  that  have  any  the  most 
distant  relation  to  the  business  of  the  office, 
do  you  require  him  to  possess.  The  emolu- 
ment received  by  him  does  everything  that 
is  wanted :  the  larger  the  mass  of  it,  the 
higher  will  be  his  degree  of  aptitude.  If  in 
that  derivable  quality  any  deficiency  happens 
thereupon  to  manifest  itself,  it  is  a  sign  that 
the  mass  was  not  large  enough.  You  accord- 
ingly add  more  to  it :  if  still  there  is  a  defi- 
ciency, real  or  supposed,  you  add  more  still : 
and  so  ioties  quoties. 

By  cramming  them  with  money,  kings  are, 
according  to  this  maxim,  in  proportion  to  the 
quantity  of  the  money,  made  fit  for  reigning. 
Fellow-citizens !  is  this  really  so  ?  Consider 
and  answer  to  yourselves. 

By  cramming,  fowls  are  fitted  for  the  table : 
true.  By  cramming,  the  queen-bee  is  fitted 
for  her  throne :  true.  By  that  same  process, 
when  then  will  kings  be  fitted  for  this  same 
seat?  — when  by  that  same  process  sharks 


are  tamed,  and  rendered  fit  for  the  nddk,  m 
by  Arion  dolphins. 

To  the  process  of  crammings  in  the  eve  of 
fowls,  nature  sets  bounds.  So  does  she  m  tk 
case  of  the  queen-bee.  But,  in  the  caaeof  a 
kmg  of  England,  or  any  of  his  creatures,  when 
are  the  limits  set  by  anything  or  anybodj  ? 

Yet,  when  and  in  so  fiir  as  they  are  boBest, 
this  is  the  thing  laid  down  by  an  Englidi  states- 
man, and  built  upon :  —  yes ;  boUt  upoa  is 
practice.  But,weakasthe7are,can  jrourealf 
believe  them  so  to  be  to  such  a  degree  as  this? 

Fellow-dtizens  I  here  is  no  exaf^jgentkMu 
it  is  the  simple  truth :  my  credit  is  at  stake 
upon  it.  We  have  a  minister,  who,  under 
the  Duke  of  Wellingtcm,  governs  the  cooi- 
try ;  and,  under  nobody,  governs  tite  Hoose 
of  Commons.  His  name  is  Sir  Robert  Peei 
I  took  him  t'other  day  in  hand.  I  laboured 
hard  to  persuade  him — that  money  i%  not  ^>- 
titude :  —  money,  and,  in  partia^ar,  public 
money,  wrung  from  those  by  whose  labour 
the  money's  worth  was  produced :  —  that 
money  is  not  honesty;  that  monej  is  zkr 
knowledge;  that  money  is  not  judgment ;  that 
money  is  not  active  taUnt,  applied  to  busi- 
ness such  as  that  of  the  office.  No:  all  that 
I  could  do,  I  could  not  bring  him  to  per- 
ceive, that  a  ma.irs  having  had  experience  ia 
that  same  business  gave  a  better  chance  lor 
his  being  fit  for  the  doing  of  it,  thain  could 
be  given  by  any  poney  that  could  be  put  into 
his  pocket.* 

Such  management,  guided  by  audi  intd£« 
gence,  goes  with  us  by  the  name  of  goreru- 
ment.  The  so-governing  and  so-govemed, 
you  may  perhaps  look  upon  as  not  ill  fitted 
to  each  other. 

Labour  in  vain  was  all  this  labour ;  and  so 
it  will  continue  to  be,  till  those,  by  v^oae  la- 
hour  the  money  so  disposed  of  is  produced,  take 
up  the  matter,  and  say,  that  that  vrkdch  the 
labourer  is  content  to  take  for  his  hire,  lAaC, 
in  this  case,  as  in  everjr  other  case,  that,  be  it 
ever  so  little,  is  sufficient  for  him  to  receive. 

Yes :  labour  in  vain  has  been  hitherto  aD 
this  labour.  Lost  it  has  been  upon  the  ooon-> 
terfeit  representatives  of  the  people.  Stfll, 
among  them,  the  cry  is  —  Aptitude  is  us  opu- 
lence. Lost  it  has  been  even  upon  their  so- 
called  constituents.  No  man  have  I  prevailed 
upon,  as  yet,  to  join  with  me  in  prodaimiBg^ 
—  Aptitude  is  not  as  opulence. 


§  VI.  Corruptkmists  umavoidabfy  the 
bers  of  any  Second  Chamber  —  Ol^jeetieme 
thence  —  Corruption  dissected, 

1.  Fellow-  Citixens !  I  must  now  spedk  ts 
you  of  corruption  and  delusion.  Intiiwtily 
connected  are  these  two  things  with  the  anh- 
ject-matter  of  this  inquiry;  so  likewise  (as 
you  will  see)  with  one  anoUier. 


*  See  the  misceUany,  intitnled^^ad^* 
mised,  Expense  minimized. 
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2,  By  the  words  corruption  and  dehtaion 
(delusion  in  English,  in  French  illusioH,)  are 
aesignated,  in  both  languages,  not  only  the 
effect  produced,  but  the  cause  of  that  same 
effect:  ncl  only  the  ejffect  which  will  be  pro- 
duced upon  the  members  of  this  same  second 
chamber  in^case  of  its  existence,  but  the  cau$e 
by  which  the  production  of  that  same  effect 
wiU  be  seen  to  be  unavoidable.  For,  such 
in  both  languages  is  the  poverty  of  language ; 
and  such,  in  and  by  both  of  them,  the  conifu- 
sion  spread  by  that  poverty  over  so  conside- 
rable a  portion  of  that  same  instrument  of 
tbougfat  and  converse. 

8.  Corruption,  political  corruption,  is  a 
sort  of  thing  which  is  continually  in  every  pen 
and  every  mouth.  But,  in  the  course  of  my 
inquiries,  some  shapes  in  which  it  makes  its 
appearance  to  a  vast  extent,  have  presented 
themselves  to  my  view — some  shapes,  of 
which  it  has  not  happened  to  me  to  see  or 
hear  mention  made  anywhere  else. 

A  complete  dissection  of  this  same  cor- 
ruption b  accordingly  an  operation,  which 
presents  itself  to  me  as  being,  on  the  present 
occasion,  an  indispensable  one.  Be  the  shapes 
of  it  in  which  you  exclude  it  ever  so  nume- 
rous, as  good  might  you  leave  it  unexduded 
in  aU,  as  leave  admittance  to  it  in  any  one. 

4.  It  is  not  an  agreeable  one.  To  myself, 
I  am  sure,  it  is  not:  to  you  I  cannot  expect 
It  to  be.  Of  this  I  thus  give  you  warning: 
whether  he  will  submit  to  the  drudgery,  will 
thus  depend  upon  each  man's  choice. 

Thus  explained,  — 

5.  By  corruption  you  will  understand  — any 
act  or  state  of  things,  by  which,  by  means  of 
its  operation  on  his  wiU,  a  functionary  is  in- 
duced to  act  in  a  course,  deviating  in  any 
manner  from  the  path  of  his  duty. 

6.  By  delusion,  effects  producible  by  cor- 
ruption are  produced  by  an  operation  applying 
to  the  understanding:  to  the  vt7/,  no  other- 
wise than  through  tbe  medium  of  the  under- 
standing. 

7.  My  chUdren  I  you  see  already  the  prac- 
tical use  there  is  in  holding  up  to  view — the 
need  there  is  of  bringing  to  view — every- 
thing that  can  be  contributory  to  the  produc- 
tion of  this  maleficent  effect  —  every  occasion 
on  which  it  can  happen  to  it  to  be  productive. 
This  is  not  a  question  of  mere  words.  Good 
goremment  depends  upon — or  rather  is  the 
same  thing  with— the  undulating  progression 
of  each  fmictionary  in  the  path  of  his  duty. 
In  so  &r,  then,  as  his  means  of  happiness  de- 
pends upon  the  goodness  of  the  government, 
the  happiness  of  everv  man  that  reads  this 
depends  upon  the  non-deviation  of  the  several 
functionaries  from  the  path  of  their  respective 
duties.  Of  the  exhibition  thus  made,  the  end 
In  view  Is — the  engaging  those  on  whom  it 
depends,  to  minimise  the  ^iian/t/^  of  the  mat- 
ter capable  of  this  operation,  and  the  number 

Vol-  IV. 


and  extent  of  the  occasions  on  which  it  is 
capable  of  producing  this  effect. 

8.  On  this  occasion  have  patience  with  me, 
and  you  will  see  brought  to  view,  for  the  ' 
purpose  of  their  being  guarded  against,  ways 
and  means,  in  and  by  which  the  effect  of 
corruption  is  produced  —  ways  and  means 
to  no  small  extent  outstretching  all  that  as 
yet  have  been  generally  in  view. 

Half  a  dozen  of  these  you  wiU  see— or 
thereabouts — more  or  less :  as  they  are  pre- 
sented to  your  view,  indication  will  be  given 
of  their  supposed  novelty. 

9.  By  matter  of  corruption  understand  every- 
thing capable  of  having  corruption  for  its 
effect,  and  thereby  applicable  by  man  to  the 
purpose  of  producing  it :  matter  of  corruption, 
vsLy  for  shortness.  Say  also,  upon  occasions 
operating  as  an  tAStrument  of  corruption. 

10.  The  matter  of  corruption  is  either  the 
matter  of  good  or  the  matter  of  emL  Yes, 
the  matter  of  evil:  for  with  this  effect  is  the 
matter  of  evil  capable  of  operating,  no  less 
than  is  the  matter  of  good ;  —  yes :  and  with 
even  still  greater  force  and  efficiency :  capable 
of  operating,  and  to  a  vast  extent,  and  with 
a  deplorable  degree  of  sinister  efficiency,  — 
actually  in  use  to  be  made  to  operate. 

11.  Of  the  several  modifications  of  the 
matter  of  good  you  have  had  already — if  not 
a  complete  list,  —  exemplifications  in  large 
number :  —  namely,  those  which,  in  speaking 
of  the  situation  of  the  functionary  called  a 
king,  were  exhibited  in  the  character  of  ob- 
jects of  his  cupidity,  or  say  concupiscence.  So 
many  modifications  of  the  matter  of  good,  so 
many  shapes  in  which,  in  the  character  of  an 
instrument  of  corruption,  the  matter  of  cor- 
ruption b  capable  of  operating. 

12.  Of  the  matter  of  evil,  all  the  several 
modifications  capable  of  contributing  to  tiie 
production  of  this  effect,  you  will  have  in 
view — in  proportion  as  you  have  in  view 
those  evils,  which  are  capable  of  be&lling  a 
man,  and  being  to  this  purj^ose  employed,  in 
such  manner  as  to  be  made  to  appear  to  him 
to  be  continually  about  to  beial  him,  without 
exposing  the  employer  to  suffer  for  so  doing 
at  the  hands  of  the  judicial  authority. 

13.  In  this  case,  the  matter  of  good  acts 
(you  win  see)  in  the  character  of  matter  of 
reward :  matter  of  evil,  in  the  character  of 
matter  of  punishment. 

14.  Behold  now  a  circumstance  by  which 
proof  and  exemplification  is  afforded  of  the 
truth  —  the  important  truth — that,  in  the 
character  of  an  instrument  of  corruption,  the 
force  and  efficiency  of  the  matter  of  evil  is 
greater  than  that  of  the  matter  of  good- 

15.  By  the  matter  of  good,  —  that  is  to 
say,  by  the  eventually  expected  receipt  or 
enjoyment  of  it,  —  how  great  soever  be  the 
value  of  it,  the  power  of  choice  is  not  to  com- 
mon conceptions  considered,  and  in  common 
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language  accordingly  spoken  of^  as  taken  away : 
vdiereas,  by  the  matter  of  evH,  —  when  the 
amount  of  it  rises  to  a  certain  height,  the 
power  of  choice  is  commonly  considered  and 
spoken  of  as  being  taken  away :  as  common- 
ly, as,  by  a  loaded  pistol  applied  to  a  man's 
breast,  accompanied  with  the  demand  of  his 
money,  the  power  of  choice  is  considered  as 
being  taken  away. 

16.  Note  here — that  the  same  portion  of 
matter  operates  in  the  way  of  matter  of  good 
or  matter  of  evil,  according  as  it  comes  to  the 
individual  in  question,  or  goes  from  him :  by 
coming  to  him,  it  operates  as  matter  of  ^oo</; 
by  going  from  him,  it  operates  as  matter  of 
evil:  and,  by  ^otn^yrom  him,  it  operates  upon 
him  with  much  greater  force  than  by  coming 
to  him :  coming  to  him,  it  operates  no  other- 
wise than  in  the  way  of  reward;  going  fivm 
him,  it  operates  in  tJie  way  of  punishment. 

17.  Take  any  man  for  example,  —  and 
suppose  the  value  of  the  whole  amount  of  his 
property  to  be  £100 :  with  much  greater  effi- 
ciency, in  the  way  of  producing  compliance  at 
his  hands,  will  the  apparent  probability  of  his 
eventually  losing  this  same  £  100,  than  will  the 
same  apparent  probability  of  his  gaining  £100. 

18.  For  holding  up  to  view  an  evil  of  such 
immense  magnitude,  and  thence  presenting 
the  demand  for  remedy, — you  will  (I  flatter 
myself)  not  be  backward  in  recognizing  the 
demand  for  some  means  of  designation :  a  de- 
mand as  urgent  as  that  which  gave  existence 
to  the  denominative  corruption,  in  the  case 
where  the  matter  of  good  is  the  instrument 
by  which  the  maleficent  effect  is  produced. 
No  sudi  appellation  being  in  use,  it  seems  to 
me,  that  by  giving  the  requisite  extension  to 
the  existing  appellation  corruption,  the  de- 
ficiency may,  in  a  more  convenient  manner 
than  by  any  other  word  or  locution,  be  sup- 
plied ;  compulsory,  or  say  compulsive,  or  else 
intimidative,  the  corruption  bemg,  in  this  case, 
styled;  remunerative*  in  the  other  case. 

19.  Now,  as  to  the  various  shapes  in  which 
the  matter  of  good,  operating  in  the  character 
of  an  instrument  of  corruption,  is  capable  of 
having  existence.   One  of  them  is  patronage, 

20.  Among  the  modifications  of  the  matter 
of  good  broi4[ht  to  view,  as  above,^you  may 
have  made  observation  of  the  various  situa- 
tions,  of  whidi  the  official  establishment  of  a 
community  is  composed  or  composable. 

21.  The  happily  rare  case  excepted, — in 
which  the  incumbents  follow  one  another  in 
the  way  of  hereditary  succession, — ^in  the  case 
of  every  one  of  those  same  situations,  for  every 
person  or  set  of  persons  placed — located  say 
— there  cannot  but  be  a  person  or  set  of  per- 


*  [RemumerativeJl^AUectivewaiM  in  this 
case  make  a  better  match  with  compulsive  than 
remunerative  does :  allective  from  allicio:  but 
unfortunately,  allective  is  scarcely  as  yet  in  the 
languages. 


sons,  by  whom  he  or  they  are  located — mj 
a  locator  or  locators.  For  any  sucii  beater, 
patron  is  tlie  term  in  common  use:  patromage, 
the  name  of  the  portion  of  the  matter  of  good, 
possessed  by  him,  in  sudi  his  capacity. 

22.  Here  then — of  any  such  stvatioii  Hit 
possession  cannot  have  its  value,  and  ooose- 
qnent  efficiency  in  the  character  of  an  inatra- 
ment  of  corruption,  but  the  patromage  of  it 
must  have  a  correspondent  vidue. 

23.  In  the  case  in  which  an  eceleiiastirti 
benefice  is  the  situation  in  question,  die  pa- 
tronage is  denominated  an  advowsom.  TOs 
same  advowson  possesses  a  marketable  vabe, 
just  as  any  ordinary  estate  in  land  does :  toi 
years*  purchase  perhaps,  more  or  leas.  This 
then,  or  thereabouts,  subject  to  correctifla, 
may  be  stated  as  the  relative  value  of  the 
patronage  of  any  such  office.  This,  and  m 
more,  may  be  stated  as  the  value  of  the  pa- 
tronage of  an  office  to  the  patron,  when  the 
individual,  whom  he  locates  in  it,  is  any  per- 
son taken  at  large ;  many  more  years'  p«r. 
chase  may  it  be  worth,  if  the  locatee,  whon 
he  locates  in  it,  is  a  sonf  or  other  near  rda- 
tive,  for  whom  to  this  same  amount  be  would 
make  provision  out  of  his  own  income,  were 
it  not  for  the  extrinsic  source. 

24.  Over  the  possession  of  a  profit-yielfiag 
situation  in  the  official  establishment,  pmtrm- 
o^e  has  this  advantage  ~  that,  whereas  to  Ae 
number  of  sudi  situations  which,  even  under 
a  corrupt  form  of  government,  one  apd  ^ 
same  individual  may  have  the  posseaaion  oC 
there  is  some  limit, — to  the  number  of  those 
whidi  he  is  capable  of  having  the  patronage 
o^  there  is  not  any  limit. 

25.  In  England,  immediately  or  by  the  in- 
tervention of  middlemen,  with  exceptioDS  ta 
a  comparatively  inconsiderable  amoant,  tha 
king  has  the  patronage  of  all  the  several  si- 
tuations of  which  the  whole  of  the  offical 
establishment  is  composed. 

26.  Of  the  matter  of  corruption  in  this  d«pe 
(need  it  be  said?)  is  composed,  the  motive,  by 
whidi  men  are  induced  to  do  their  vtauvt  fir 

t  [f  on.  ] — Thus,  in  that  part  of  the  jvdidaiy 
department,  which  is  compoMd  of  the  jodicataiy 
styled  the  Court  of  Chancery,  no  fewer  than  nine 
lucrative  offices  are  in  die  possession  or  sue  a- 
pectancy  of  a  son  of  the  ex-ChanceDor  the  EsA 
of  Eldon :  aggregate  income  £9,001  a-year,  mm 
or  less:  aboutonehalf  fiv this  long  time  in  pos- 
session: all  thoae  conferred  and  *^  obtained  ona 
fiUse  pretence** — obtained  by  an  act  winch,  ej 
a  statute  still  or  till  latdv  in  foioe^  was  coorti. 
tuted,  in  Ae  case  in  whioi  it  has  for  the  agcas 
a  person  other  than  a  member  of  ^  official  csBk 
blishment,  acting  as  such,  [an  offence  wfaidij 
sulvected  nim  to  the  punishment  of  being  imfo- 
Boned,  whipt,  or  transported  to  a  distant  depy- 
dency,  there  to  be  kept  in  a  state  ef  Krvita^ 
Add,  or  to  be  put  in  the  pillory;  till  this  node 
of  punishment  was  a  short  time  ago  aboUett 
false  pretence,  that  of  an  intentionio  do  the  w- 
siness  of  the  office. 
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tbe  upholdiiig  of  ft  form,  system,  ftnd  practice 
of  govenunent,  cm  whidi  the  ftppeUfttkm  u^ 
mmtdkleMt  eonBHtutunit  in  the  endeftvoiir  of 
covering  its  deformity  by  ft  veil  of  unmerited 
laudation,  is  with  sndi  mbliuhiitg  persevi- 
rance  bertowed ;  the  possessors  and  cravtfs 
of  the  matter  of  corrapdon  in  this  shape,  all 
the  while  bestowing  upon  themselves,  and  one 
another,  the  praise  (^  disinterestedness,  and 
ao  forth. 

S7.  For  1^  prodoctioB  of  the  maleficent 
effect  styled  eom^tum,  not  necessary  is  it 
that  thm  riiould  really  be  any  person  in 
whose  mind  any  such  miention  has  place  as 
that  of  administering  die  matter  of  corrup- 
tion, for  the  purposes  in  question,  or  for  any 
other.  Why  not  necessary?  Answer — Be- 
caase  any  person,  disposed  to  earn  the  wages 
of  corruption,  on  ogfat  of  any  other  person 
occupying  a  situation  idiich  places  in  the 
hands  of  the  occupier  any  adequate  mass  of 
the  matter  of  corruption,  together  with  the 
nsenis  of  benefiting  himself  by  the  adminis- 
tration of  it,  will  presume  the  existence  of 
an  adequate  dispotUum  so  to  administer  it, 
and  will  act  accordingly. 

28.  From  this  state  of  things  results  the 
need — the  urgent  need — of  appellatiTes,  ade- 
quate  to  the  purpose  of  planting  and  keeping 
in  one's  mind,  the  distinction  between  the 
two  species  of  com^twrnuU — the  intemUanal 
and  the  mmmUntumal: — a  distinction  which 
(it  is  believed)  is  now,  for  the  first  time,  held 
up  to  view. 

29.  Moreover,  here  may  be  seen  the  place 
for  bringing  to  view  the  several  chtsei  of  per- 
sons to  whom  the  appellation  o(  corrupttonistM 
may,  with  equal  and  indisputable  propriety, 
be  api^ied  —  namely,  active  comiptionists, 
the  eorruptOTM  ;  ptusioe  corruptionists,  styled, 
by  means  of  tiie  termination  thus  employed 
in  the  ancient  law  French  language,  eornqy- 
t€€9 — in  modem  French,  corrowqnu. 

30.  This  distinction  borne  in  mind,  with 
indisp^italde  propriety  may  (it  will  be  seen)  be 
applied  the  appeUations  of  oorrmptumist  and 
eerruptor  to  every  person  possessing  power 
of  patronage:  the  corruption  operating,  as 
soch,  with  a  degree  of  efficiency  proportioned 
to  the  ■ngaitnde  of  such  his  power:  to  every 
such  patron,  and  in  particular  to  every  kinff. 

81.  Whatl  to  Louis  Philippe?  Yes,  to 
lionis  Philippe,  and  with  as  indisputable  pro- 
priety as  to  George  the  Third,  of  blessed 
mcnMry,  or  any  one  else. 

32.  My  diildreni  think  of  the  Mededn 
wiaigri  hd:  he  is  well  known  to  you.  Well, 
then,  here  you  may  see  a  rot  corruptemr  —  a 
rot  eorrupteur  wuilgrS  lui. 

33.  But  —  what  should  he  decline  giving 
bis  concurrence  to  any  arrangement,  by  which, 
without  production  of  evil  to  a  preponderant 
sraonnt,  in  some  determinate  form,  the  quan- 
tity ol  ihe  matter  of  corruption,  and  thence 


the  ^ffidency  of  it,  would  be  diminished? 
The  supposition  b  an  unpleasant — an  invi- 
dious— one;  the  answer,  needless. 

34.  For  production  of  this  same  maleficent 
effect,  styled  corruption^  — as  little  necessary 
is  it  that  the  matter  by  which  it  is  produced 
should,  in  any  determinate  shape,  be  present 
to  the  mind  on  which  the  effect  is  produced. 
Why  not  necessary  ?  Answer  —  Because,  to 
the  imaginative  fiiculty  of  a  mind  appropri- 
atelv  disposed,  it  will  naturally  present  itself 

in  the  most  attractive  shapes  and  colours 

the  shapes  being  those  of  the  most  valuable 
lucrative  situations,  or  other  benefits,  which 
the  patron  looked  to  has  it,  or  is  supposed  to 
have  it,  in  his  power  to  confer. 

36.  Hence  may  be  seen — that,  of  the  mat- 
ter of  corruption,  when  in  an  indeterminate 
shape,  the  efficiency  is  naturally  not  only  not 
less,  but  mudi  greater,  than  when  confined  to 
any  determinate  shape. 

36.  And  now  ma^  it  be  seen  — why  and  how 
it  u,  that  corruptionists — the  most  malefi- 
cent of  corruptionists,  active  and  passive 

how  it  is,  that  they  are  so  ready  to  make  law 
upon  law  against  bribery — leaving  corruption, 
in  its  compulsory  and  so  much  more  efficient 
form,  unrepressed,  evil  in  so  efficient  a  manner 
and  degree  promoted.  Maldng  laws  against 
compulsion,  in  the  form  of  bribery,  they  com- 
bat it  in  a  form  in  which,  it  being,  and  fi-e- 
quently  in  a  ruinous  degree,  costly  to  them- 
selves, they  are  not  unwilling  to  suppress  it : 
leaving  it  unrepressed  when  in  the  compul- 
sory form,  they  thus  ^ve  establishment  to  it, 
in  a  finrm  in  which  it  not  only  is  so  much 
more  efficient,  but  costs  them  nothing. 

37.  In  so  fiur  as  they  are  reduced  to  have 
recourse  to  bribery,  the  law  is  against  them ; 
and,  in  this  case,  to  no  small  extent,  they 
are  under  the  necessity  of  laying  theniselvcai 
at  the  mercy  of  men  iHioee  morality  they  are 
thus  themselves  corrupting :  at  their  mercy, 
not  only  in  respect  of  the  fiilfilment  of  the 
illegal  bargain,  but  also  in  respect  of  forbor- 
ance  to  turn  against  them,  and  join  in  pro- 
secuting them  tor  it.  On  the  other  hand,  in 
so  fiir  as  the  form  they  give  to  the  operation 
is  the  compulsive  form, — they  have,  and  to  a 
great  extent,  the  law — not  simplv  neuter, 
but  actually  on  their  side.  Thus  it  is,  for 
example,  to  the  whole  extent  of  the  relation 
of  landlord  and  tenant :  the  hmdlord  turning 
out,  or,  by  the  hand  of  the  law,  in  various 
ways  tormenting  his  tenant,  m  the  event  of 
his  not  giving  his  vote  to  the  candidate,  how 
unfit  soever,  whom  it  pleases  the  landlord 
thus  to  force  upon  him.* 


•  I.  Witness  a  Duke  of  NewcastU;  who,  if 
iqport  sa^  true,*  turns  out  of  their  habitations 
or  other  possessions,  no  fewer  than  seventy  heads 
of  fiunOles,  for  having  contributed  towaids  the 

•  Morning  ChroniOe,  27th  Sqitember  I82d. 
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38.  For  the  production  of  ibis  same  ma- 
leficent effect  styled  corruption,  as  little  ne- 
cessary is  it  that  the  individual,  to  whom 
application  of  the  matter  of  corruption  is 
made,  should  be  the  very  individual  at  whose 
hands  the  maleficent  conduct — the  breach  of 
public  trust — is  endeavoured  to  be  produced. 
It  may  be  any  other  individual,  with  whom 
the  breach  in  question  is  connected  by  any 
adequately  strong  tie — whether  of  self-re- 
garding,  or  of  social,  or  say  sgmpathetic,  in- 
terest. 

39.  Hence  it  may  be  seen  —  how  fiur  from 
being  sufficiently  grounded  is  the  notion,  ac- 
cording to  which,  by  being  secured  for  life  in 
the  possession  of  a  lucrative  office,  in  such  sort 
as  not  to  stand  exposed  to  any  danger  of  be- 
ing dislocated, — a  man  is  rendered  corruption- 
proof:  secured,  as  he  thus  is,  against  corrup- 
tion, in  so  &r  as  effectible  by  application  made 
of  the  matter  of  evil  in  that  one  shape. 

40.  Corruption-proof? — Yes;  if,  to  that 
same  purpose,  he  does  not  stand  exposed  to 
the  being  corrupted  by  the  matter  of  evil  in 
any  other  shape. 

41.  Yes;  if,  to  the  purpose  in  question,  he 
does  not  stand  exposed  to  the  being  corrupted 
by  the  matter  of  good  in  ang  shape. 

42.  Yes ;  if  there  be  no  other  individual, 
Mrith  whom  he  stands  connected  by  any  such 
tie  as  above  mentioned. 

43.  Here  accordingly  may  be  seen  the  im- 
posture so  often  endeavoured  to  be  practised, 
by  the  boast  expressed  by  the  word  indepen- 
dence: the  condition  being  in  fact  that  of 
irresponsibility:  that  is  to  say,  non-exposure 
to  suffering  in  this  or  that  shape,  or  in  any 
shape,  for  any  act  of  maleficence  committed 
by  the  individual  in  question,  in  the  situation 
in  question.* 


placing  in  the  assemblv  of  the  representatives  of 
the  people,  persons  otoer  than  tnose  chosen  by 
himself:  alleging,  in  justification,  his  right  by 
law  <<  to  do  as  he  pleases  with  his  own." 

2.  Witness,  in  like  manner,  a  Marquis  of 
Exeter;  who,  if  like  report  says  true,*  gives  in- 
formation to  tenants  of  nis,  who  thems^ves  had 
even  voted  for  both  his  candidates,  that  <^  unless 
they  discharge  their  tenants  who  did  not  so  vote, 
they  shall,  notwithstanding  their  own  votes,  be 
turned  out  of  all  the  property  they  hold  imder** 
the  family  of  which  he  is  the  heaa :  to  widow^ 
moreover,  that  unless,  by  marriage  or  otherwise, 
they  TOocure  votes,  they  will  share  the  same  &te. 

9w  Behold  here  a  chain  of  tyrannies:  not  con- 
tent  with  being  himself  a  tyntnt,  here  stands  a 
man,  fordngothers  (query,  in  what  numbers)  to 
be  participators  in  like  guUt. 

*  Of  this  sort  is  the  independence  given  to 
English  judges;  who  are  thereby  rendered  so 
many,  as  it  were,  natural  enemies  to  justice,  and 
partners  in,  and  supporters  of,  thataristocratical 
tyranny,  which,  under  '*  matchless  comsti- 
TUTiow,*'  is  the  cause  of  all  the  political  evil 
under  which  Englishmen  are  suffering. 

*  Morning  Chronicle,  8th  October  1830. 


44.  Imperfect  and  inadequate  would  be  the 
dissection  here  made  of  political  oorrupdoa. 
if  the  non-proximate  as  well  as  the  proxinvte 
causes  of  the  disorder  were  not  broiigiit  t» 
view.  Of  the  non-proximate  there  msy  be 
any  number  of  removes.  Non-proximate  of 
the  first  remove  may  be  seen  in  the  instaaee 
of  wars  and  distant  dependencies.  Neoeaa- 
tated  by  the  one  as  well  as  by  the  other  m 
lucrative  offices. 

45.  Wars  and  distant  dependendea  bear  to 
each  other  both  relations,  — that  of  cause  and 
that  of  effect.  Of  distant  dependenciea,  the 
possession  on  the  one  part,  the  cu^dity  ob 
the  other  part,  beget  war:  war  has  sometiiaes 
on  the  one  part  distant  dependencies  fas  its 
fruitf 

46.  Corruption  and  waste.  Between  the 
two  evils  thus  denominated,  relations  have 
place,  which,  on  this  occasion,  it  may  be  of 
use  to  have  in  view. 

47.  Whatsoever  portion  of  the  matter  of 
good  is  received  or  looked  for  by  any  foot- 
tionary  of  government  as  such,  in  particular 
if  received  at  the  charge  of  the  govemmeat, 
is,  as  hath  been  seen,  capable  of  operating  in 
the  way  of  corruption. 

48.  But  it  follows  not  that  it  is  in  any  part 
of  its  employment  in  waste :  not  (mly  what- 
soever is  necessary  to  the  support  of  tiie  go- 
vernment, but  whatsoever  else  is  capable  of 
being  employed  in  such  manner  as  to  be  pnv 
ductive  of  a  balance  in  the  scale :  not  onlj 
is  not  employed  in  waste,  but  ought  to  be 
employed  in  the  manner  in  which,  by  the  sop- 
position,  it  is  employed. 

49.  To  a  not  inconsiderable  extent,  cor- 
ruption may  have  place  without  waste.  For, 
if  by  marks  of  general  kindness  on  the  part 
of  one  functionary — and  in  particiilar  a  ^ac- 
tionary  of  superior  order — without  money  or 
money's  worth  expended,  another  functionary 
be  inveigled  into  abreach  of  official  duty :  here 
is  corruption,  but  here  is  not  any  waste. 

50.  Natural  indeed,  but  (as  h^  just  been 
seen)  narrow-sighted  and  erroneous,  wouM 
be  any  such  maxim  as  —  Let  no  institntioQi 
by  which  corruption  is  capable  of  being  pro- 
duced, be  endured. 

51.  For,  in  the  first  place,  vidiatsoever  ex- 
penditure is  to  such  a  degree  necessary  tbat 
government  could  not  have  place  without  it- 
operates,  except  in  so  &r  as  effectrally  coun- 
ter-operated, in  the  way  of  oormption. 

52.  In  the  next  place,  at  the  command  of 
£(ovemment,  a  means  there  is  by  vrhidi  the 


t  Bitter  is  the  fhiit  to  the  inhabitants  of  tbe 

Krent  territory,  whatsoever  it  may  be  to  the  in- 
bttants  of  toe  soil  into  which  population  i* 
transplanted.  But  when,  bv  the  hand  of  esoaa- 
dpation,  the  branch  by  whfdi  a  layer  was  eoa- 
nected  with  the  stock  is  cot,  the  layer  bsnag 
Uken  root,  bitterness  ceaaea,  and  aooner  or  totar 
all  that  remains  is  I 
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mfttter  of  oomiption  may  be  divested  of  its 
pcnsonoos  qualities. 

•53.  This  means  consists  of  the  power  of 
dislifcation,  if  made  exercisable  on  all  public 
functionaries :  immediately,  or  by  the  inter- 
vention of  other  hands,  by  the  great  body  of 
the  people  in  quality  of  possessors  of  the  con- 
Mtitutiou  authority,  by  which  the  members  of 
the  ieffisUuure  are  deputed  and  located. 

54.  In  the  case  of  the  members  of  a  second 
chamber,  as  such, — and  in  particular  in  the 
esse  of  a  chamber  of  peers,  as  such,  —  every 
portion  of  the  matter  of  good  possessed  by 
them  as  such,  operates  in  the  way  of  toos/e , 
and  in  the  way  of  corruption,  both :  and  in 
the  way  of  corruption  immediately,  because 
not  capable  of  being  counteracted  by  that 
power  of  dislocation,  which,  with  reference  to 
ail  other  functionaries,  is  capable,  as  above, 
of  heing  possessed  and  exercised  by  a  first 
chamber. 

55.  Thus  much  as  to  counteractive  reme- 
dies. Now  as  to  preventive  remedies:  — 
against  corruption  —  whether  by  means  of 
evil,  or  by  means  of  good,  in  the  case  of  lo- 
cation by  election,  one  remedy  (need  it  be 
said  ?)  there  is,  and  but  one :  but  that  a  cer- 
tain one.  This  is,  $ecr€$y  of  sufirage :  which 
secresy  may  with  certainty  be  maintained  bv 
the  mode  of  delivering  the  suffrage,  when  ef- 
fected in  the  way  of  haUot,  as  the  phrase  is : 
— may  be  maintuned  —  and  accordingly  is  so 
maintained,  by  all  persons  who  are  rc»lly  de- 
sirous of  maintaining  it. 

56.  What,  then,  sbidl  we  say  of  him,  and  of 
the  guilt  of  him  who,  seeing  the  efficacy  of 
the  ballot,  in  the  prevention  of  this  corrup- 
tion —  of  this  oppression  —  of  this  tyranny — 
shall  use,  and  persist  in  using,  his  endeavours 
to  prevent  the  use  of  this  all-efficient  and 
fiul^-efficient  remedy  against  an  evil,  by  which 
any  form  of  government,  the  best  in  il  other 
respects,  b  capable  of  being  transformed  into 
the  worst. 

57.  In  comparison  of  the  guilt  of  him  by 
whom  any  single  act  of  this  compulsive  cor- 
ruption is  produced,  —  the  guilt  of  him,  by 
whom  the  practice  of  it  throughout  the  whole 
field  of  election  is  advocated,  will  it  not  be 
as  the  number  of  men,  if  any,  who  by  means 
of  such  his  endeavour  shall  have  been  ren- 
dered oompulsorily  corrupt,  will  be  to  num- 
"ber  omef 

$  VIL  Dehuion — its  contribution  to  the  Mah' 
ficence  of  a  Second  Chamber, 

1.  Delusion  has  two  sorts  of  instruments: 
the  one  consists  of  that  portion  of  the  matter 
of  corruption,  which  is  composed  of  the  showy 
part  of  the  matter  of  good:  the  other  con- 
sists of  words. 

2.  Of  these  instruments  of  corruption  which 
are  composed  of  the  matter  o(good,  —  those 
which  are  instruments  of  dignity,  are  those. 


by  which,  in  a  conspicuou  i  manner,  indica- 
tion  is  afforded — either  of  the  powers  of  the 
functionary  in  question,  or  of  the  matter  of 
wealth  attached  to  his  situation. 

3.  Of  those  attached  to  the  situation  of  mo- 
narch, examples  are  the  following :  —  i.  The 

Crown n.  The  Habiliments ill.  The 

Throne.  —  iv.  The  Sceptre.  —  v.  The  Ar- 
morial Bearings. 

4.  Of  these  trappings,  to  make  out  a  cor- 
rect  and  complete  list  would  be  a  work  of  no 
small  difficulty  and  very  small  use. 

5.  To  those  which  consist  of  words,  the 
same  observations  may  apply,  with  little 
variation:  they  must  be  picked  up — these 
words  —  wherever  they  are  to  be  found. 

6.  Dignity,  lustre,  splendour,  honour,  glory, 
and  influence:  these  present  themselves  m 
the  character  of  the  principal  ones. 

7.  Dignity  is  a  sort  of  ignus  fatuus,  that 
requires  lustre  and  splendour  for  the  support 
of  it.  Itself  it  is  a  necessary  support  to  the 
throne :  but  then,  this  same  self  requires  sup- 
ports ;  and  these  are  splendour  and  lustre,  or 
lustre  and  splendour:  one  or  both,  which  you 
please.  *'  This  that  you  are  writing  (I  think 
I  hear  you,  my  children,  sajring)  \a  stark  non- 
sense." Yes :  so  it  is,  indeed :  but  nonsense 
cannot  be  appropriately  represented  without 
nonsense. 

6.  Think  how  many  hundreds — thousands 
—  myriads  —  are  every  year,  in  England  — 
not  to  speak  of  other  countries  —  consigned 
to  a  lingering  death :  all  of  them  by  taxes 
imposed,  and  means  of  sustenance  thereby 
snatched  away — all  for  the  support  of  the 
lustre  and  spl^dour  of  the  throne,  the  crown, 
and  its  dignity. 

9.  The  splendour  and  lustre  that  have  gas^ 
lights  for  their  efficient  cause  and  support, 
and  are  employed  in  keeping  accidents  and 
offences  excluded  from  streets — these  are  of 
real  use:  but  with  those  the  metaphorical 
splendour  and  lustre,  which  give  support  to 
the  crown  and  dignity,  form  a  perfect  con- 
trast :  whatsoever  effect  they  give  birth  to, 
when  viewed  in  the  point  or  view  in  which 
they  are  ordinarily  viewed,  is,  instead  of  being 
of  use,  purely  mischievous. 

10.  But  these  things,  do  they  not  give  sup- 
port to  government  ?  and  if  government  is  an 
evil,  is  it  not  a  necessary  one  ?  —  Give  sup- 
port to  government  I  Oh  yes:  that  they  do: 
and  there's  the  mischief  of  them.  What  we 
want  is — ^that  a  good  government  shouldhaye 
support :  and  that  a  bad  government  should 
not  have  support — should  fall  to  pieces  for 
want  of  support.  But  what  these  things  do 
is — giving  support  to  all  governments — to 
the  worst  as  much  as  the  best. 

11.  Apply  this  to  the  present  case  —  to 
the  chamber  of  peers :  let  the  members  of  it 
conduct  themselves  in  it  ever  so  ill — op- 
pose all  measures  beneficial  to  us  all,  as  stre*. 
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nuously  and  perseveringljr  as  they  will,  — 
the  same  support  wDl  these  extrinsic  decora- 
tioiui  afford  to  it. 

12.  '^^ewed  in  their  tme  point  of  riew — 
understood  in  their  Uteral  sense — these  same 
words  lustre  and  splendour  may  be  not  al- 
together useless: — they  are  not  altogether 
uninstructive.  Of  lustre  and  splendour  taken 
in  this  sense,  what  is  the  effect  ?  to  daizle 
the  eyes  of  beholders :  to  cause  them  to  see 
the  objects  in  question  confusedly  and  falsely : 
in  a  word,  to  put  these  same  beholders  into, 
and  keep  them  in,  a  state  of  delusion. 

13.  Ancient  history  tells  of  an  **  ancient 
sage  philosopher,"  who  took  it  into  his  head 
that  he  should,  somehow  or  other,  be  the 
better  off  for  being  stark  blind :  and  accord- 
ingly contrived  to  make  himself  so,  by  means 
of  tiie  splendour  and  lustre  of  a  brass  basin. 
Of  this  philosopher  the  philosophy  will,  with- 
out much  difficulty,  be  pronounced  **  false 
philosophy  ;**  and  surely  with  as  little  diffi- 
culty may  that  philosophy  be  pronouncedyoiisf , 
which  prescribes  the  consigning  human  crea- 
tures by  thousands  to  lingering  death  for  the 
support  of  the  lustre  and  splendour  and  dig- 
nity of  coronets,  not  to  speak  of  crowns. 

14.  So  much  for  dignity,  lustre,  and  splen' 
dour;  or  lustre,  splendour,  and  dignity.  Now 
for  honour  and  glory. 

As,  on  their  part,  dignity,  lustre,  and  splen^ 
dour,  are,  in  our  proverbid  language,  **  birds 
of  a  feather,**  and  as  such,  *•  flock  together," 
^-80  on  their  part  are  honour  and  glory. 
These  derive  from  their  relation  to  war  the 
chief  part  of  their  relative  use :  in  them  may 
be  seen  at  once  a  seed  and  a  fruit  of  it. 

15.  In  honour,  we  in  England  possess  four 
letters  which,  of  themselves,  wfll  at  any  time 
afford  a  sufficient  ground  and  justification  for 
war :  for  war,  with  anybody  or  everybody. 
Such,  at  any  rate,  was  the  aphorism — pro- 
nounced once  at  least  upon  a  time  —  ofiener 
for  aught  I  know — in  our  honourable  House, 
by  the  then  leader,  and  the  now  idol,  of  our 
Whigs.  Of  the  state  of  things  called  war 
— which,  being  interpreted,  is  homicide,  de^ 
predation,  and  destruction  —  human  suffering 
produced  in  all  manner  of  shapes  upon  the 
largest  scale — of  this  so  illustriously  ser- 
viceable state  of  things,  the  efficient  causes 
might,  all  but  one,  according  to  his  princi- 
ples, be  suffered  to  remain  without  effects : 
not  so,  any  the  slightest  wound  received  by 
honour. 

16.  Of  this  rhetoric,  what  is  the  correspon- 
dent logic  f  Answer  —  That  whenever,  and 
to  whatever  end  of  your  own,  and  against 
whatsoever  nation,  you  take  a  fancy  to  make 
war,  —  if,  being  a  statesman,  you  condescend 
to  plead  a  justification  for  it,  you  stand  up, 
give  the  appropriate  sound  to  the  four  letters 
h,  o,  n,  and  r,  and  your  justification  is  made : 
always  understood,  that  you  must  pronounce 


the  word  with  a  certain  degree  of  kmdaesi, 
and  that,  while  you  ^  pronounciDg  it,  yow 
^e^smust  exhibit  a  certain  degree  of  ia- 
tumeseenee,  and  your  eyes  a  certain  degree  tf 


17.  A  justification  made  for  war  out  ofho- 
nour,  is  cheaper  with  us  (you  tee)  than  vitfc 
you.  With  us.  Jour  letters  are  Qrovsee) 
sufficient :  you  cannot  have  one  for  less  tha 
six :  witness  h,  o,  n,  e,  tr,  r. 

18.  But,  to  peers  and  peerages^  in  wbit 
way  is  it  (say  you)  that  these  words  hemtv 
and  ^iSoi^f  have  application?  I  answer--^  tUi 
way: — Gods  have  their  attributes  :  kmg$  sad 
peers  theirs.  Kings  are  '*  Oods  with  «t^— 
their  representatives  and  images  apoB  eartk 
Peers  are  creatures  of  the  crown — of  d» 
crowns ofkings.  Of  Metr attributes  Ileave it 
to  some  future  Blackstone  to  give  a  eosspkk 
and  correct  list :  all  that,  at  this  moment,  I 
know  about  them  is,  that  this  of  komour,  or 
say  honourableness,  is  one  of  them. 

19.  With  us,  the  Chamber,  or,  as  we  sij. 
House,  in  which  oar  self-constituted  and  mM' 
styled  representatives  of  the  people  are  seated, 
is  styled  Honourable:  the  House,  that  is  to 
my,  in  plain  language,  the  population  of  it 
taken  in  the  aggregate.  This  House  is  simply 
Honourable,  while  that  of  the  LoreU  is  m  fike 
manner  styled  Right  Honourable  and  Most 
Honourable :  —  one  or  both —  I  cant  at  tUs 
moment  tell  which. 

20.  Within  this  same  Right  Honoonlileor 
Most  Honourable  House,  are  degrees  of  lio> 
noor,  rising  one  above  another,  in  a  scile; 
namely,  —  L  Baron  and  Baronies ;  n.  Tu- 
counts  and  Viscounties ;  m.  Earls  and  Esri- 
doms:  these  simply  **Noble;**  iv.  MarquesKt 
and  Marquisates;  v.  Dukes  and  Dukedomi: 
these  *'  Most  Noble."    All  these  Peers. 

21 .  But,  added  to  these  b  a  purificadve  sad 
conservative  mixture  of  another  sort  of  Lords: 
—  Lords,  who  are  not  Peers,  but  something 
better  and  still  more  respectable  than  Peen; 
namely,  —  i.  Bishops,  Right  Reverend;  n. 
Archbishops,  Most  Reverend.  These,  to  dis- 
tinguish them  from  the  sort  of  Lords  who  are 
Peers,  are  styled  Lords  Spiritual;  to  wit,  is 
consideration  of  the  spirit  they  are  foil  c€ 
Spirit  meant  originally  gas :  a  kind  of  thing, 
one  species  of  whidi  is  Uiat  whidi  streets  are 
lighted  with :  in  their  instance,  it  means  a 
sacred  sort.  Sacred  means  the  same  mhofy: 
so  now  you  understand  what  they  are.  b 
contradistinction  to  them,  the  L<xdswhoare 
Peers,  and  have  for  dieir  oontradistincCioo 
attributive  the  word  Tempoeal,  cannot  but, 
in  conformity  to  the  established  aomencfe' 
ture,  be  acknowledged  to  be  profane:  sacred 
and  hobf  are  synonymous  to  spiritual  — ^ro- 
fane  to  temporal :  sacred  and  p/rofame  are  to 
each  other  as  black  and  white :  Aoi^niensret 
somehow  or  other,  if  you  will  believe  .theai. 
"  t«  GW;"  and,  being  so  in  God,  they  con- 
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trive,  somebow  or  other,  to  be  Fathers; 
whkli  is  more  than  your  Bishops  can  do  —  in 
m  cwmai  sense  at  least— or  your  Archbishops 
either. 

22.  "  All  this,*'  I  hear  you  saying,  **  may 
be  very  true;  but  what  has  it  to  do  with 
uamd  chambers  f**  My  children,  it  has  this 
to  do :  wherever  there  is  either  honour  or 
dignity,  there  must  be  a  support  to  it.  Every- 
body says  as  much ;  nobody  denies  it  And 
this  support  must  be  made  of  money.  And, 
for  the  extraction  of  the  material,  from  the 
pockets  of  those  by  whose  labour  that  which 
is  given  in  exchange  for  it  is  produced,  there 
must  be  a  pretence;  and  the  pretence  is  made 
by  the  manufacture  of  official  situations:  to 
which  situations  b  attached  money  and  mo- 
ney's worth,  flowing  in  through  the  medium 
of  salaries^  feeSy  and  perquisites  ;  and  to  the 
situations  are  annexed  pensions  of  retreat, 

23.  So,  likewise,  pensions,  or  donations,  or 
both,  for  undows  and  children.  For,  as  each 
peer  has  his  dignity  to  support,  so  has  his  wi- 
dow hers :  so  have  his  duldren  theirs :  every 
cue  of  these  same  children,  his  or  hers :  of  his 
male  children,  the  eldest  has  more  dignity 
than  any  of  the  others  have :  the  others  have 
every  one  of  them  the  same.  And,  in  each 
cMe,  what  would  become  of  all  this  dignity, 
if  it  was  not  for  the  support  given  to  it  by  the 
money?  It  would,  of  course,  drop  down.  And 
were  it  to  drop  down,  what  would  become  of 

gooemmentf But  the  catastrophe  is 

too  terrible  to  bear  thinking  of. 

24.  True  it  in — that,  in  the  Anglo- Amen- 
can  United  States,  no  such  extravasated  re- 
muneration has  place.  Yet  there,  a  something 
called  government  is  to  be  seen,  if  you  look 
ckise  to  it.  And,  somehow  or  other,  it  stands 
upon  its  legs,  though  it  has  no  such  supports 
to  it.  But,  that  government,  being  a  demo- 
crsdcal  one,  is  not  (so  our  monarchists  are 
ilways  ready  to  assure  us)  worth  looking  at. 

25.  And  forget  not, — that  this  jargon 
about  the  necessity  of  honour  and  dignity, 
and  lustre,  and  splendour,  for  the  support  of 
government, — and  of  money,  extracted  by 
depredation,  for  the  support  of  honour  and 
dignity,  and  lustre,  and  splendour,  —  is  ho 
joke.  It  is  uttered  in  most  perfect  gravity 
and  seriousness,  with  exemplary  solemnity, 
in  messages  from  the  king,  and  in  speeches 
in  both  Houses.  Uttered  as  and  for,  a  com- 
petent government  justification,  of  taxation  to 
any  amount.  And,  to  the  quantity  of  money 
for  which  there  may,  on  this  score,  be  an 
undeniable  denoand,  no  Umit  is  ever  professed 
to  be  set :  to  the  quantity  provided  for  the 
defence  of  the  country,  alvrays :  to  the  quan- 
tity provided  for  the  support  of  the  otherwise 
helpless  and  doomed  to  death,  always  is  a  de- 
terminate limit  applied :  for,  in  both  these 
CMcs,  is  reference  made  to  need  in  a  specific 
quantity,  to  which  application  of  the  supply 


is  to  be  made :  for  such  a  number  of  mouths, 
such  a  number  of  pounds  of  money  —  and  so 
forth:  to  the  quantity  provided  for  these 
supports,  always  a  limit  set:  to  the  quantity 
provided  for  the  support  of  dignity,  never :  — 
never — no  never  can  there  be  enough  of  it. 

26.  And  now,  my  children  I  now  (I  hope) 
you  are  satisfied :  satisfied,  I  mean,  with  me, 
your  metaphorical  fiither :  for,  if  you  are  sa- 
tisfied with  the  state  of  things  thus  foitiifully 
represented, — if  you  (I  say)  are  satisfied 
with  it,  it  is  more  than  I  can  be  with  you. 
But  I  will  not  think  thus  meanly  of  you. 

27.  Nor  is  this  all.  The  dignity,  with  its 
et  cateras,  thus  placed  upon  its  support, — it 
is  in  the  situation  in  question,  with  relation 
to  the  services  attached  to  it  in  the  character 
of  duties,  received  as  a  substitute  for,  under 
the  name  of  a  surely  presumptive  efficient 
cause  of,  appropriate  aptitude :  —  yes,  of  ap- 
propriate aptitude,  in  aU  its  several  branches, 
moral,  intellectual,  and  active:  branches,  three 
or  four,  as  you  please ;  appropriate  intellec- 
tual aptitude  requiring,  on  some  occasions, 
to  be  considered  as  combining  appropriate 
knowledge  and  wp^vo^nsie  judgment, 

28.  How,  then,  stands  the  truth  of  the 
case  ?  Is  it  —  that,  the  more  there  is  of  this 
dionity,  with  its  et  cateras,  the  more  there  is 
of  this  same  perfect  aptitude  ?  Oh\o :  but, 
contrariwise,  the  less.  For,  as  to  appropriate 
moral  aptitude,  this  is  the  fruit  of  self  denial, 
itself  an  irksome  sort  of  operation :  as  to 
appropriate  intellectual  aptitude,  and  active 
aptitude : — these  are  the  fruits  of  hard  labour 

—  another  irksome  sort  of  operation :  and 
the  quantity  of  them  is  naturally  in  propor- 
tion to  the  quantity  of  need ;  and,  the  less 
the  need  a  man  has  of  any  irksome  sort  of 
operation,  the  less  does  he  employ  of  it. 

29.  Of  this  same  dignity,  the  use  is,  the 
procuring  for  the  possessor  of  it,  respect,  de- 
ference, compliance  with  such  demands  as  it 
pleases  him  to  make,  — compliance  with  his 
MTish  and  desire,  in  so  far  as  it  is  known,  or 
can  be  guessed  at :  and,  of  all  these  good 
things,  by  means  of  which  are  produceable 
and  produced  all  other  sorts  of  good  things — 
the  more  a  man  can  have,  without  either 
of  the  above-mentioned  irksome  operations, 
without  which  appropriate  aptitude  is  not  to 
be  had, — the  less  of  it  will  he  have  need  of; 
and  accordingly,  the  less  of  it  will  he  give 
himself. 

SO.  Accordingly,  if  you  would  see  that  re- 
lative inaptitude  which  is  correspondent  and 
opposite  to  official  appropriate  aptitude,  —  if 
you  want  to  see  that  same  relative  inaptitude, 

—  or  in  one  word,  depravity,  in  its  several 
gradations,  look  to  the  top  of  the  scale :  there 
you  may  see  kings.  Exactly  as  their  power 
and  dignity,  is  their  depravity :  so,  mathema- 
tically sp^iking,  less  and  less,  as  they  have 
less  and  less  of  those  same  attributes. 
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31.  To  come  down  to  Plsen,  So  it  will 
be  with  Peers.  True  it  is — your  Peers,  if 
you  continue  to  have  anj,  will  not  be  so  bad 
as  ours ;  for  they  will  not  have  so  much  — 
they  will  not  have  near  so  much — power , 
along  with  their  hoiuntr  and  dignity.  They 
wiU  not  have  the  nomination  of  the  self-con- 
stituted and  self-styled  representatives  of  the 
people :  they  will  not  be  in  the  habit  of  having 
distant  dependencies  obtained  and  retained, 
for  the  sake  of  official  situations  established 
in  them,  for  the  purpose,  and  with  the  effect, 
of  being  filled  by  peers,  or  elder  or  younger 
sons  of  peers,  for  the  profit  of  depredation, 
and  pleasure  of  oppression,  to  be  exercised  by 
those  same  living  receptacles  of  honour  and 
dignity.  The  consequences  of  any  such  bur- 
then would,  in  your  part  of  the  world,  be, 
for  some  time,  too  bad  for  endurance ;  and 
therefore  it  would  not,  till  after  a  considerable 
length  of  time,  be  endeavoured  to  be  fastened 
on  you.  But,  when  all  this  is  taken  off,  there 
is  surely  enough  left,  to  prevent  you  firom 
consenting  to  be  loaded  with  any  such  incum- 
brance as  it  would  load  you  with. 

32.  To  come  home  to  your  Chamber  of 
Peers.  —  Part  and  parcel  of  the  matter  of 
corruption  would  be,  every  atom  of  honour, 
every  atom  of  dignitv, — meaning  always,  fic- 
titious honour  and  nctitious  dignity,  manu- 
fiicturedas  above, — every  spark  of  lustre, 
and  every  spark  of  splendour,  possessed  by 
the  chamber  of  peers,  or  by  any  member  of 
it,  as  such.  Let  it  be  called  influence  —  in- 
fluence simply,  or  legitimate  influence — would 
it —  now,  at  any  rate,  —  be  the  less  clearly 
seen  to  be  the  corruption  that  it  is?  Would 
not  the  speaking  of  it,  as  necessary,  or  even 
contributory,  to  the  support  of  good  govern- 
ment, be,  by  all  lovers  of  good  government, 
regarded  as  an  endeavour  to  produce  illusion  ? 
—  maleficent  illusion  ?  These  questions  will 
assuredly  be  seen  to  furnish  their  own  answer. 

33.  Well  then :  could  the  present,  or  any 
other  chamber  of  peers,  have  place  among 
you,  without  factitious  honour  and  dignity  ? 
could  it,  without  fiurtidous  honour  and  dig- 
nity, manufiictured  out  of  the  sort  of  mate* 
rials  just  mentioned  ?  By  any  man,  by  whom 
it  were  proposed  to  be  established,  would  it 
be  proposed,  or  wished  to  be  established  and 
preserved,  dear  of  all  such  fiictitious  appen- 
dages? 

And  here  you  have  the  last  of  these  strings 
of  questions,  which  furnish  their  own  an- 
swers. 

34.  Read,  in  this  view,  the  works  of  intel- 
ligent travellers  published  of  late  years :  writ- 
ten without  view  to  the  present  question. 
Read,  in  particular,  the  account  given  by 
DoheU  of  that  vast  sample  of  the  human  spe- 
cies—  the  population  of  China.  Inquire  of 
all  intelligent  men,  who  have  had  occasion 
to  be  acquainted  with  the  different  orders  of 


men  in  Greece :  always  yoa  wiU  find  ai  Hm 
top,  depravity;  at  the  bottom,  ezoeUeBee: 
and  how  cheering  (b  it  not?)  the  thoq^kt, 
that  it  is  in  the  few  that  depravity  has  ha 
seat;  in  the  many — the  vast  many -^.-eicei* 
lence. 

35.  So  much  for  Honoue,  Digritt,  Oumr, 
and  tiieir  ee  oerCeras.  Now  for  »|/lMaee.  1»- 
fluenee  b  corruption  under  another  naaw. 

36.  Of  the  terms  dgslogistie,emlopittie^Md 
neutral,  the  to^wrt  has  received  expknataoB, 
and  the  use  indication,  elsewhere.*  Corrup- 
tion is  dgslogiatici  it  gives  exprenioo  taa 
sentiment  m  disapprobation,  as  beii^  attri- 
buted to  the  idea  of  the  operation,  or  the 
e/^c^,  designated  by  it.  Bythetermcii/faieiM«, 
expression  is  given  to  the  uieo,  without  call- 
ing up,  in  conjunction  with  it,  the  semtimemt: 
that  sentiment,  whidi,  in  so  far  as  imbibed 
by  the  hearer  or  reader,  would  (it  b  appre- 
hended) dbpose  him  to  endeavour  to  nike 
alterations  in  the  state  of  things  vnder  cos- 
sideration. 

37.  Now,  as  to  the  employment  gi^es  m 
the  present  case,  to  the  word  u^ummee,  m 
preference  to,  and,  if  possible,  to  the  ezcfai- 
sion  oi,  the  word  corruption.  For  the  pur- 
pose of  giving  to  the  state  of  things,  and  to 
the  institutions,  on  the  continuance  of  which, 
hb  happiness  b,  in  so  great  a  degree,  depen- 
dent, or  b  supposed  by  him  so  to  be — «  man 
will,  of  course,  on  all  occasions  that  aeea 
fiivourable;  be  doing  whatsoever  to  hun  pre- 
sents itself  as  contributing  to  that  same  par- 
pose.  Amongst  other  expedients,  by  givqg 
expression  to  that  sentiment  of  pleasure  and 
approbation,  with  which  the  idea  of  it  U  ac» 
companied  in  hb  own  mind,  and  which  it  will 
be  a  gratification  to  him  to  communicate  to 
other  minds.  But  if^  in  speaking  of  the  states 
of  things  and  institutions  in  question,  for  the 
purpose  of  thus  praising  them,  the  word  made 
use  of  by  him  on  this  occasion  were  the  word 
corruption,  it  would  not  answer — it  would 
thwart  its  purpose.  The  proposition,  of  which 
it  makes  part,  would  be  a  self-contradictory 
one :  while  endeavouring  to  defend  the  insti- 
tutions  in  question,  he  would  tiius  be  passing 
condemnation  on  them. 

38.  Take  for  an  example  thb  aphorism  — 
•♦  The  influence  exercised  by  the  crown  b 
part  and  parcel  of  the  constitution  of  the 
country."  The  influence  of  the  crown,  with- 
out limitation  or  exception,  as  to  the  persona 
on  whom  exercised — Mother  Lords — Com* 
mons  —  or,  of  the  body  of  the  people  such 
individuab  as  are  electors  of  the  members  of 
tiie  House  of  Commons.  Over  and  over  again, 
and  vrithout  reserve,  has  thb  been  heard,  and 
without  contradiction  heard,  in  the  House  of 
Lords,  and  in  the  House  of  Commons;  and 

•  Setiht  Table  ofthe  Springs  of  Action,  ud 
the  Book  qfFallacw*. 
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to  this  word,  i^fhunce,  with  aa  little  reserve, 
has  been  prcnfixed  the  word  legitimate.  To 
the  wcvd  ir\fluence,  substitute  now  the  word 
eorruptunu  The  legitimate  corruption, — 
and  say,  employed  by  the  crown —  In  either 
of  those  high  places,  has  any  such  proposition, 
with  this  obnoxious  word  thus  embodied  in 
it,  been  ever  heard?  Assuredly  not.  To  the 
tower  f  would  be  the  cry,  should  any  such  he- 
resy ever  (which  it  is  morally  impossible  it 
should)  find  utterance. 

39.  Alas  1  I  have  been  forgetting  all  the 
while  a  sort  of  dignity,  whidi  (it  will  be  said) 
cannot  be  truly  Btyledfaetitioue:  forasmuch 
as,  with  indbputable  truth,  it  may  be  styled 
natural  dignity.  This  sort  is — the  genealo- 
gical sort :  — the  sort  composed  of  the  genus 
eiproavoM,  et  qua  nonfedmue  ipti :  composed 
of  our  relation  to  persons  whom  we  did  not 
make  —  of  persons  who  made  us.  Well :  — 
now  that  I  have  remembered  it,  all  that  I 
need  say  of  it  is — that  whatever  has  been 
said  of  the  factitious,  such  may,  with  equal 
truth,  be  said  of  this  natural  sort :  and  that, 
natural  as  it  has  become,  let  it  have  ever  so 
long  been  so,  it  was,  in  the  or^ta  of  it,/ac- 
titious. 

§  VIIL  Consequences  of  Supreme  Judicial 
Authority  in  the  same  hands  with  the  Le- 
gislative, 

1.  The  existence  of  a  second  chamber  still 
supposed,  shall  its  legislative  authority  re- 
ceive into  combination  with  it,  in  the  same 
hands,  any  judicial  authority? — judicial  au- 
thority in  any  shape  ?  No,  say  I,  of  course : 
whatsoever  be  the  duration  of  the  authority, 
whether  lifehdlding  and  hereditary,  or  simply 
lifiehddbg:  or,  as  in  the  case  of  the  Senate 
of  the  Anglo- American  Congress,  for  a  deter- 
minate length  of  years. 

2.  Well:  but  the  judiciary  authority,  which 
is  at  present  possessed  and  etercised  by  the 
House  of  Peers  —  if  not  lodged  in  a  second 
diamber  of  the  legislature,  what  (say  you) 
would  you  do  without  it?  and,  if  you  cannot 
do  without  it,  where  would  you  place  it  ? 

To  these  questions  answers  shall  not  be 
wanting.  But  first  must  come  a  brief  expla- 
nation, on  the  subject  of  the  judicial  autho- 
rity, taken  in  the  aggregate. 

3.  Of  a  judicial  authority,  what  is  the  use 
«nd  need?  Answer — To  give  execution  and 
effect  to  the  wiU,  real  or  imagined,  of  the 
legislature :  real^  in  the  case  of  really  existing 
law;  imagined,  in  the  case  of  the  fiction  called 
fonmitten  law. 

4.  And  (say  you)  in  the  case  of  real  law, 
why  cannot  the  possessor  or  possessors  of  the 
legislative  authority  give  respectively  execu- 
tion and  effect  to  their  own  will?  Answer  — 
For  want  of  time :  the  addition  of  the  <|uan- 
tity  of  time  necessary  for  such  an  additional 
eventual  operation  not  being  compatible  with 


the  nature  of  things :  except  in  here  and  there 
an  extraordinary  individual  instance  of  a  sort 
of  case,  of  which  presently. 

5.  Suppose  no  sudi  subsidiary  authority  as 
the  judicial  in  existence,  the  only  course  left 
to  tiie  legislature  would  be  the  confining  it- 
self to  the  issuing  of  individual  commands, 
applying  to  subject-matters  of  all  sorts  — 
to  persons,  things,  and  occurrences — indivi- 
dually considered:  acting  thus  with  a  degree 
of  minuteness,  exceeding  even  that  which  has 
place  in  military,  or  even  m  domestic  life. 
But,  even  where  the  supreme  legislative  au- 
thority is  in  a  single  pair  of  hands,  thb  (you 
see)  is  not  possible :  much  less  where  it  stands 
divided  among  a  multitude  of  hands. 

6.  The  consequence  is  —  the  necessitv  of 
its  applying  itself  to  suliject-matters  ol  all 
sorts  in  groups ;  and  of  having  at  its  com- 
mandafiofA«r  authority,  the  function  of  which 
shall  consist  in  making,  in  case  of  contesta- 
tion, application  of  the  so-declared  will  of  the 
legislator  to  the  individual  subject-matter, 
of  which  these  groups  are  respectively  com- 
posed. 

7.  Thus,  in  cases  in  which  contestation 
has  place,  or  is  expected  to  have  place.  In 
cases  where  no  contestation  is  expected,  — 
as  in  the  several  departments,  of  whidi  the 
several  ministers  or  ministerial  bodies,  termed 
in  England  boards,  are  respectively  at  the 
head,  —  the  power  exercised  by  these  im- 
mediate subordinates  of  the  supreme  legis- 
lative authority,  is  styled  administrative:  in 
the  cases  in  wMch,  as  above,  contestation  has 
already  place,  or  is  expected  to  take  place, 
it  is  styled  judicial. 

8.  In  this  latter  case,  in  each  individual 
instance,  two  sorts  of  questions  are  liable  to 
have  place, — namely,  1.  That  which  is  called 
the  question  of  law;  that  is  to  say — the 
question  whether  the  import  ascribed  to  the 
terms  of  the  portions  of  law  appealed  to  by 
him,  by  whom  application  is  inade  to  the 
judge,  lor  the  sort  of  service  rendered  by  him, 
by  exercise  given  to  his  appropriate  power, 
—  be  that  which  ought  to  be  considered  as 
expressive  of  the  wiu  entertained  by  the  le- 
gislature on  that  behalf.  2.  That  which  is 
called  the  question  of  fact — that  is  to  say,  the 
question  whether  themdividual  state  of  things 
idleged  by  him  as  constitutive  of  his  title  to 
that  same  service,  really,  on  the  occasion  in 
question,  at  the  time  and  place  in  question, 
had  existence.* 

*  Ministers  of  sub-departments  proposed  in  the 
GoostitutionalCode,  these:—!.  £le<^ion  Minis- 
ter. 2.  Legislation  Minister.  3.  Army  Minister. 
4.  Navy  Minister.  5.  Preventive  Service  Minis- 
ter. 6.  Interior  Communication  Minister.  7.  In- 
digoit  Relief  Minister.  &  Education  Minister, 
a  Domain  Minister.  10.  Health  Minister.  II. 
Foreign  Relation  Minister.  12.  Trade  Minister. 
I  13.  Finance  Minister, 
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§  IX.  Duration  of  its  Authorihf — a/iaiher 
Objection  to  a  Second  Chamber. 

1.  After  die  objectkmt  from  tbe  before- 
mentioned  sources,  any  additional  objection 
from  this  one  will  (I  should  hope,)  to  most 
eyes,  present  itself  as  superfluous: — super- 
fluous, the  consideration — what  duration  had 
best  be  giren  to  an  authority  whidi  ought  not 
to  exist  at  alL  Upon  the  whole,  however,  on 
this  and  other  accounts  together,  a  few  short 
hints  may,  perhaps,  be  not  altogether  without 
their  use.  And  if,  in  this  case,  of  any  use, 
they  would  be  of  still  more  use,  as  applied 
to  the  Senate,  in  the  Congress  of  the  Anglo- 
American  United  States. 

2.  In  the  case  of  the  United  States  second 
chamber,  the  duration  of  authority  (term  of 
service  is  the  phrase  there)  is  six  jean  — 
three  times  the  duration  of  it  in  the  first 
chamber.  In  your  case,  no  duration  do  I 
find  proposed,  of  any  other  length  than  that 
of  each  incumbent's  life. 

3.  Evils  in  this  case  behold  the  following: 
L  How  unapt  soever,  in  any  or  all  respects, 

a  man  may  prove,  —  he  cannot  be  got  rid  of 

n.  His  continuance  in  authority  being  thus 
assured,  proportionably  increased  is  the  quan- 
tity of  the  purchase-money  which  it  may  be 
deemed  by  the  CorrvptOT'Otneral  worth  his 
while  to  give  for  him. 

m.  For  the  purpose  of  receiving  the  thus 
maximized  quantity  of  the  matter  of  corrup. 
tk>n,  a  man  of  commanding  talents  may  mskt 
display  of  them  on  the  popular  side,  in  the 
original  view  of  being  bought;  and,  imme- 
diately on  being  located  turn  to  the  left  about, 
and  station  himself  on  the  corruption  side, 
there  to  be  kept,  by  the  force  of  a  benefit,  in 
any  shape,  resumable  at  pleasure. 

IV.  The  increase,  whidi  the  love  and  pos- 
session of  power  give  to  the  strength  of  the 
disposition  to  maleficence,  has  been  already 
noticed.  Blaximized  will  thus  be  the  incli- 
nation, in  conjunction  with  the  power,  to 
apply  the  authority  to  all  manner  <^  bad 
purposes. 

So  much  for  moral  aptitude. 

4.^  I^  by  the  advocates  for  duration  of  au- 
thority m  a  second  chamber  longer  than  what 
has  place  in  the  first  chamber,  any  endeavour 
is  employed  to  induce  a  reason  for  it,  expe^ 
Hence  iBnwwd— hen^  of  experience  nph^e 
— employed  in  giving  expression  to  it. 

5.  But,  against  this  reason,  up  rise  the  an- 
swers following :  — 

L  I^  upon  the  whole,  the  thus  maximixed 
duration  of  authority  is  preponderantly  bene- 
ficial, why  not  give  it  to  the  first  chamber,  as 
well  as  to  the  Mcoii(/f  Your  declared  opinion 
finds  itself  contradicted  by  your  practice. 

6 —  u.  Whatsoever  be  the  net  benefit  from 
this  source,  it  would  be  greater,  if  applied  to 
theservice  odhefirst  chamber,  than  if  applied 


tothatofthes^wmf:  greater— in  proportiaa 
to  the  superiority  of  the  quantity  of  tbe  eC> 
fective  power  possessed  by  the  first  ckam- 
ber,  ill  comparison  with  that  of  tbe  seeoad. 

7 m.  In  the  case  of  each  individaat 

member — if,  by  him — and,  thrcmgh  hia,  by 
the  public — service,  net  benefit  in  any  riape 
has  been  derived  firom  this  source — inthii 
event,  supposing  the  duration  the  short  one 
given  to  it  hi  the  case  of  the  first  dMiibsr, 
the  electors  will,  at  eadi  fredi  ekctioo,  hare 
it  at  their  option  to  give  continuaiice  to  the 
trust,  or  put  an  end  to  it:  thus  will  tbej  have 
it  in  their  power  to  give,  to  these  supposed 
beneficent  qualifications,  whatsoever  qoaotitj 
appears  to  them  to  be  of  good  use:  whereas, 
in  the  case  of  the  long  duration,  this  sbok 
duration  will  this  same  experience  hare,  how 
bad  soever  be  the  use  made  of  it. 

8 IV.  If  the  duration  be  hereditary  m 

wdl  as  for  life,  as  in  the  case  of  a  duunber 
of  peers,  —  the  persons  to  whom  the  expe- 
rience b  given,  in  this  case,  will  be  those,  ii 
whose  instance  the  nature  of  their  aititation 
is  such,  as  to  leave  to  them,  as  hath  already 
been  observed,  the  least  quantity  poassbie  of 
inducement  to  acquire  the  appropriate  expe- 
rience in  question,  or  to  make  a  good  Bse  of 
it,  if  acquired ;  they  having,  without  labour, 
such  a  mass  ci  power  as  wdl  as  of  the  wmttm 
of  prosperitif  in  other  shapes,  as  bv  penoas 
not  in  that  situation  b  not  attainafaie,  but  by 
and  in  proportion  to  the  quantity  of  labour 
actually  bestowed. 

9.  —  V.  How  to  combine  the  minimum  of 
expense  with  the  minimum  of  the  power  of 
abusing  it  —  is  a  problem,  which  prcjcnts  t 
demand  for  solution  in  the  case  of  a  single 
chamber,  as  well  as  on  any  greater  mmber 
of  chambers.  For  this  proUem  I  have  fbuai 
what  appears  to  me  a  solution,  and  it  is  al- 
ready under  the  public  eye.*  The  arrange- 
ment proposed  by  it  is  sudi  as  preserves  the 
thread  of  a  measure  from  being  so  frequently 
broken  as  it  is  in  England  under  the  preaeat 
practice:  and  will  otherwise  be  in  France, 
in  so  fiir  as  the  initiative,  recently  given  to 
members  of  the  chamber  as  well  as  to  the 
king,  is  put  to  use. 

'Sk)  mudi  for  appropriate  moral  utitade, 
appropriate  intellectual  aptitude,  ana  appro- 
priate active  aptitude — altogether. 

iX.  For  the  Location  of  the  Si^eme  Jwdi- 
dot  Authority,  sole  proper  mode,  what 
1.  Well  then,— for  the  exerdse  of  the  sa- 
preme  judidal  authority,  the  inaptttade  of  the 
duunber  of  peers,  and  of  a  second  dtamberia 
any  other  shape,  being  supposed  demoBstr^ 
by  the  inaptitude  of  suck  chamber  fiir  exist- 
ence,—  what  (it  will  naturally  be  asked  of 

*  See  Constitutiooal  Code,  Vol  LCh.CI> 
gUlature,^,  Continuation  Commktee,  [Note 
to  original  jSdition.] 
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Be)  ve  tlie  baiidi,  which,  for  the  exerdte  of 
that  Mithority,  yoa  would  reeommend  as  the 
most  proper  ones? 

2.  I  answer— General  description  of  them, 
ikis — namely,  those  which — not  heing  those 
of  the  supreme  legislatire  authority  —  are 
those  of  an  authority,  as  to  tiie  acts  of  which, 
aasurance  of  their  OHi^miity  to  the  wiU  of  the 
SDpreme  legislative  authority  is  most  entire. 

3.  Fartieular  description,  this — namely, 
the  hands  thoae  of  a  single  judge — located 
by  election  in  the  way  of  hallot,  in  and  by 
the  chamber  of  deputies. 

4.  Next,  as  to  reaiona.  As  (ar  as  it  goes, 
the  reason,  given  in  and  by  this  general  de- 
scription, will  (I  hope)  be  satis&ctory.  It 
will  not,  however,  be  sufficient  for  the  guid- 
anee  of  practice,  without  some  arrangements 
of  detail,  respecting  the  proposed  sii^:lene88 
of  the  judge,  the  powers  requisite  to  be  given 
to  him,  and  the  securities  requisite  to  be  pro- 
vided against  inaptitude  in  the  character  and 
eondoct  of  this  Ugh  functionary. 

These  arrai^^ements,  with  their  respective 
reasons,  being  given,  —  it  will  be  the  more 
dearly  seen,  that  any  other  proposable  mode 
of  location  is  comparatiyely  unapt,  and  whf 
it  is  so. 

d.  Extraordinary  eases  excepted, — ^in  which 
of  necessity  the  supreme  judicial  authority 
must  be  exercised  by  the  supreme  legislature, 
—  supreme  judicatory  let  there  be  mm,  and 
bmi  one;  and  that  a  single-seated  one :  judge, 
aitting  in  it,  but  one. 

6.  Against  no  alleged  misdecision  on  his 
part,  not  charged  to  be  mtentional,  let  appeal 

?•  Against  alleged  misdecision  on  his  part, 
diarged  to  be  intentional  and  thence  crinunal, 
let  there  be  appeal  to  the  chamber  of  deputies. 

8.  Power  to  the  duunber  of  deputies,  to 
apply  to  the  supreme  judge,  if  deemed  gidlty 
of  intentional  misdecision,  such  punishment 
as  it  shaU  deem  meet. 

9.  Power  also  to  the  chamber  of  deputies, 
to  reverse,  or  in  anyway  vary,  the  decision  of 
the  judge :  —  but  no  otherwise  than  on  con- 
ation 1^  dedaration  made  that  he  has  been 
guilty  of  intentional  misdedsion,  and  punish- 
ment applied  to  him  accordingly. 

10.  By  appeal  thus  from  the  judge  to  the 
diamber,  let  not  execution  of  the  decision 
complained  of  be  stayed. 

11.  But,  in  case  of  the  judge's  bemg  so 
convicted  and  punished,  let  tatisfaetion^  in 
the  shape  of  compeiwaicn^  for  the  wrong  done 
by  him,  be  made  to  all  parties  wronged:  made, 
that  is  to  say,  at  the  char^  of  the  crimind 
judge,  to  the  extent  of  his  means ;  and,  to 
the  extent  of  any  deficiency  in  sudi  means, 
let  the  compensation  be  made  at  the  charge 
of  the  pubKc 

12.  Note — that  the  only  sort  of  wrong  for 
which,  in  the  shape  of  contpensa/toii,  adequate 


satisfiMstion  is  not  capaUe  of  being  made  to  a 
man,  is — that  which  consists  in  the  applying 
to  him,  or  to  some  person  specially  dear  to 
him,  the  punishment  of  death.  In  this  one 
drcumstance  may  be  seen  a  reason — and  that 
of  itself  a  suffident  one — for  abrogatiiig  d- 
together  that  mode  of  punishment :  namdy, 
in  the  event  of  its  bdn^  found  injurious,  the 
irreparability  of  the  iigury  done  by  the  in- 
fliction of  it. 

13.  In  the  case  of  the  acqdttd  of  a  judge 
thus  charged  with  intentiond  misdecision, 
power  to  the  chamber  of  deputies — to  apply, 
to  the  aeauer,  punishment,  in  whatsoever 
shape  and  quantity  it  shall  deem  meet :  oom- 
pensatioD  included,  for  the  wrong  done  to  the 
wrongfully-accused  judge. 

14.  No  sudi  accusation  to  be  recdved  by 
the  diamber,  unless  the  accuser  has  previoudy 
delivered  himself  up  to  the  president  of  the 
chamber :  unless,  for  want  of  fbrthcomingness 
on  the  part  of  such  accuser,  a  motion  for  tiiat 
purpose  shall  have  been  made  by  a  member, 
and  acceded  to  by  the  chamber. 

15.  The  accuser  having  in  this  case  been 
interro^ted  by  the  dmmber  —  dther  the 
accusation  will  be  dismissed,  and  the  accuser, 
as  above,  punished, — or,  if  it  be  retained,  the 
diamber  will  exact  such  aecwrity  as  it  shall 
deem  meet,  for  its  continuance  on  his  part 
to  the  end  of  the  suit,  and  for  his  subjection 
to  punishment,  in  the  event  of  the  acqdttd 
of  the  judge. 

16.  So  much  for  arrangements:  now  for 
reaeane.  With  the  supreme  legidative  autho- 
rity, the  supreme^fadtdoi^  in  one  case  at  least, 
must  be  united  m  the  same  hands.  Why? 
Answer — Because  if  it  were  not,  the  so-cdled 
eupreme  authority  would,  in  fiuit,  become  the 
supreme  legislative :  issuing,  on  every  occa- 
sion, decrees  and  irreverdble  mandates  at 
pleasure :  the  legislative  authority  having,  by 
the  supposition,  no  means  of  giving  execu- 
tion and  effect  to  its  enactments :  in  a  word, 
— if  the  supreme  judidd  authority  were  not 
in  this  way  subject  to  the  supreme  legislative, 
the  so-cdled  supreme  legislative  would  be 
subject  to  the  supreme  judidaL 

17.  From  the  supreme  judidd  authority, 
to  the  supreme  legislative,  apped  none ;  ex- 
cept on  the  ground  of  a  crimind  exercise  of 
the  power  m  the  supreme  judidd  authority. 
Why?  Anawer — L  Because,  if,  without  tlds 
restriction,  apped  were  made  to  the  supreme 
legislative,  —  tlU$  authority  would  be  the 
supreme /wficui/  likewise :  in  which  case,  the 
time,  wUdi  —  except  in  the  extraordinary 
and  indispensable  case  in  question,  should  be 
exdusivdy  devoted  to  the  infidtdy  more 
important  business  of  legislation, — would,  to 
an  incdculable  amount,  be  taken  from  that 
business,  and  given  to  tiie  less  important  bu- 

of  judi^ture. 

18.  —  II.  Because  the  business  of  judica- 
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tore  would,  in  this  cue,  be  taken  firom  the 
tribunal  the  best  adapted  to  it,  and  given  to 
ft  tribunal  the  wont  adapted  to  it :  namely, 
a  multitudinously-seated  one.  To  sndi  ft  de- 
gree divided,  responsibility  to  public  opinion 
would  be  annihilated.* 

19.  In  case  of  criminality,  as  ftboye,  the 
supreme  judge  is  made  thus  punishftble.  Why  ? 
Answer — 

I.  If  he  were  not,  he  might  set  up  his  own 
Authority  oyer  the  so-called  legislative,  and 
thus  become  absolute:  the  above-mentioned 
destructive  mixture  of  the  legislative  and  ju- 
dicial authority  in  the  same  hands  being  in 
this  case  effected. 

20. — IL  Note,  that — under  sudi  respon- 
sibility on  the  part  of  ihe  judge,  exercise 
made  by  him,  of  any  act,  likelytobe  deemed 
criminal  by  die  legislature,  wad  as  such  pu- 
nished in  the  manner  here  proposed, — b  like- 
ly to  be  extremely  rare :  so  likely,  that  its 
never  happening  at  all  is  perhftps  more  likely 
than  its  ever  happening. 

21 m.  This,  however,  supposes  pub- 
licity of  the  proceedings  carried  on  by  and 
before  this  judge.  For,  supposing  them  se- 
cret, criminality  in  any  shape,  on  the  part 
of  a  judge,  beholding  no  authorityover  him 
other  than  that  of  the  legislature,  may  be 
regarded  as  an  ordinary  occurrence.  So  long 
as  any  of  the  matter  of  corruption  were  in  ex- 
istence,  — inducement,  likely  to  be  adequate, 
could  never  be  wanting. 

22.  The  appellant  to  the  supreme  legis- 
lative authority  against  the  supreme  judicial 
is  subjected  to  the  eventual  sufferings  above 
mentioned.     Why  ?    Answer — 

I.  In  case  of  wrong  done  to  him,  no  other 
remedy  can  he  have  at  all :  consequently  none 
upon  terms  less  advantageous  than  these. 

23 —  u.  No  limits  can  be  assigned  to  the 
sufferings  he  would  stand  exposed  to  by  the 
correspondent  wrongs,  if  he  were  without 
this  remedy. 

24. — m.  If  the  punishment  were  not  thus 
secure,  and  the  means  of  securing  forthcom- 
ingness  on  his  part,  for  the  purpose  of  his 
being  eventiuilly  subjected  to  it  thus  effec- 
tual,— evenr  suitor,  who  beheld  advantage 
for  himself  m  making  appeal,  would,  as  at 
present,  make  it :  and,  when  the  benefit  of 
the  delay  would  pay  for  the  expense,  the  ap- 
peal  would  be  made — even  under  a  certainty 
of  ill  —  ultimate  success  b  other  respects. 

25.  In  case  the  supreme  judge  is  adjudged 
guilty,  as  above,  compensation  is  proposed  to 
be  made  to  any  such  persons  as  by  such  his 
guilt  have  become  sufferers.  Why  ?  Answer 
— Because  this  is  what  (by  the  supposition) 


*  As  to  this  matter,  in  the  proposed  Ck)de,  of 
which  Vol.  I.  and  part  of  VoL  11.  is  in  print, 
see  in  Vd.  III.  when  prmted,  Ch.  12,  Judiciary 
coUectivelvy^  5^  Number  in  a  Judicatory,  [Note 
to  original  Edition.] 


justice  demands:  and,  without  any  ad£ftioBBl 
deky  or  expense,  proof  will  have  bees  made 
of  it,  for  the  purpose  of  his  paniahment. 

26.  To  the  party  injured,  compensatioft  b 
proposed  to  be  made,  at  the  expense  of  the 
criminal  judge.     Why?    Amamer — 

I.  Because,  asfiu'as  ttgoeB,theborthcBtf 
compensation  has  the  effisct  of  pmushoicBt: 
and,  in  truth,  more  than  the  caffect  of  poniik 
ment  produced  by  any  other  disposal  that  cm 
be  made  of  the  sum  in  question.! 

27 — n.  Because  a  determinate  firmt  boa; 
thus  indicated  as  derivable  firom  proaecotioe, 
— the  invitation  held  out  to  a  party  injurei, 
and  to  all  whom  indignation  at  the  thoughts 
of  the  injury  has  disposed  to  give  him  s^ 
port,  will  be  the  more  attractive. 

28.  To  the  magnitude  of  the 
no  limit  is  proposed  to  be  set.  Why  ? 
—  Because,  to  the  profit  capable  of  bei^ 
made,  as  above,  by  the  crime,  in  the  attoatSoa 
in  question,  no  limit  can  be  assigned :  and,  as 
often  as  the  enjoyment  reaped  in  all  shapes 
together  by  a  crime,  is  more  than  equivalent 
to  the  suffering  produced  by  the  proaecutioB 
and  punishment  of  it,  the  so  called  punish, 
ment  is  a  reward,  by  the  amount  of  the  <h£- 
ference.f 

29.  In  defonlt  of  sufficiency,  in  the  peco- 
niary  means  of  the  judge,  fiir  the  puqwae  of 
the  compensation, — provision  is  proposed  to 
be  made  for  it  at  the  charge  of  the  public. 
Why?  Answer — Because  otherwise,  ade* 
quate  inducement  to  a  party  injured,  to  art 
his  part  towards  the  appli<»tiott  <^  tlie  re- 
medy, might  not  have  place. 

SO.  So  much  for  the  arrangement  prqposed 
for  a  supreme  judicatory,  instead  of  the  ex> 
isting  chamber  of  peers,  or  that  of  any  other 
second  chamber:  and,  moreover,  for  aay 
other  that  is  anywhere  in  use,  or  is  oapahle 
of  being  proposed. 

31.  Now  for  the  reasons  why, — with  the 
narrow  and  altogether  indispensable  exoep> 
tion  above  mentioned, — no  apt  supreme 
judicatory  could  have  place,  in  the  person  oc 
persons — either  of  the  long  alone,  or  of  the 
chamber  of  deputies  alone;  — or  of  the  kiqg 
and  the  chamber  of  deputies  sitting  toge- 
ther;  —  or  of  the  members  of  any  tribunal, 
constituted  by  those  two  authorities  seeing 
to  this  purpose  in  conjunction. 

32.  To  the  king  alone,  this  function  not 
proposed  to  be  allotted.     Why  ?   Answer-^ 

I.  Because,  in  that  case,  there  would  be, 
as  above,  absorption  of  a  time  which  could 
not  be  spared  fi^om  other  business. 

33 n.  The  king  would  thus  be  exposed 

to  ill-will,  at  the  hands  of  those  to  whom 
his  decisions  were  unfiivouraUe,  — and  of  all 
persons  connected  with  them,  by  the  ties  of 


f  See  as  to  this,  two  works  intituled  PttUiam 
fir  Justice  and  Codification  and  Efity  Di*- 
patch  Court  proposed  BilL 
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party,  or  penonal  symptAhy,  or  impelled  in 
that  same  direction  by  prerious  antipsthj 
towards  him,  or  those  on  his  side.  In  a  word, 
he  would  be  unpopularised ;  and,  otherwise 
tban  by  a  revolution,  with  its  evils,  certain 
and  probable,  a  king,  —  howsoever  unpopu- 
larized,  and  how  deservedly  soever  unpopu- 
larized — cannot,  unless  driven  out  by  terror, 
be  changed. 

84 —  m.  In  the  case  even  of  a  single  suit, 
the  subject-matter  may  be  of  any  degree  of 

Xrtamce :  and  the  parties,  in  one  way  or 
r  interested  in  it,  may  be  in  any  degree 
nmimerouM, 

35 — IV.  Take  for  instance  a  suit,  whether 
criminal  or  dvil,  in  which  the  W)erty  of  the 
press  is  regarded  as  being  at  stake :  or  a  cri- 
minal suit,  in  which  the  offence  charged  is 
an  **  offence  affecting  the  exercise  of  sovereign 
paufer,** — ^rebellion.* 

36.  —V.  The  power  of  the  chamber  of  de- 
puties, and  thence  that  of  their  constituents, 
would  thus  be  reduced  to  nothing.  It  would 
have  two  powers  superior  to  it.  To  the  powers 
belonging  to  him  as  member  of  the  supreme 
legislature  —  namely,  the  powers  appljdng 
to  sorts  of  cases,  the  king  would  add  a  veto 
applying  to  individual  cases,  as  they  came  be- 
fore him,  in  his  quality  of  judge, 

37. — ▼!.  To  the  chamber  of  deputies  alone, 
the  power  b  not  proposed  to  be  given.  Why  ? 
Annoer — For  the  reasons  that  Iwve  just  been 
given. 

88.  —  vn.  To  thekin^  and  the  chamber 
of  deputies  sitting  in  conjunction,  the  power 
is  not  proposed  to  be  given.  Why  ?  Answer, 
—  For  the  aggregate  of  the  reasons  applying 
to  the  two  just-mentioned  cases. 

39.  To  a  tribunal  constituted  by  the  king 
and  the  chamber  of  deputies  acting  for  this 
purpose  in  conjunction,  it  is  not  proposed  to 
give  this  power.     Why  ?    Answer  ^^ 

I.  Because  the  communication  necessary 
eoold  not  have  place,  without  an  absorption 
of  time,  still  greater  than  in  any  one  of  the 
above-mentioned  cases. 

n.  Because,  to  a  greater  or  less  extent,  the 
other  evil  effects  just  mentioned  would  be 
likely  to  have  place. 

40 —  m.  Because,  of  all  goodeffecte,  shown 
to  be  likely  to  result  from  the  herein-above 
proposed  arrangements,  there  are  not  any, 
that  would  be  likely  to  be  produced,  if  at  all, 
in  so  hij^  a  degree  as  by  those  same  arrange- 


$  XL  Consequencesof  Executive  Authority  in 
the  saw»s  hands  with  the  Supreme  Legislative, 

I.  Why  mention  this?    Only  that  it  may 

*  In  the  Table  of  titles  of  chapters  and  sec- 
tions of  a  proposed  Penal  Code,  attached  to 
VoL  I.  of  the  proposed  Constitutional  Code—See 
Put  IL  Qfences  severally  considered,  [Note  to 
•riginal  Edition.] 


be  seen — that  no  question  which  borders  on 
the  present  one,  in  such  sort  as  to  be  likelv 
to  be  suggested  by  it,  has  been  overlookeo. 
For,  to  tiie  present  question  it  does  not  pre* 
sent  itself  to  me  as  appertaining.  Nothing 
of  this  sort  do  I  see — possessed,  or  proposed 
to  be  possessed,  by  your  house  of  peers. 

What  it  does  propose  is,  however,  a  real 
demand  for  consideration :  and  into  consider 
ration  it  has  been  taken  by  me  in  another 
placet 

2.  In  the  constitution  of  the  Anglo^Ame^ 
rican  United  States,  this  combination  adusHy 
has  place :  namely,  in  the  second  chamber  of 
legislation — the  Senate.  In  that  one  body, 
—  the  three  authorities — the  supreme  legis- 
lature— a  large  portion  of  the  executive  — 
and  the  supremo  judicature — in  part  or  in 
whole,  are  all  mixed. 

3.  I  have  it  in  contemplation — to  transmit 
to  our  friends  in  that  quarter  my  suggestions 
on  that  subject,  in  company  with  this.  To 
you  they  may  perhaps  answer,  in  some  sort, 
the  purpose  of  elucidation, 

4.  Remains  yet  another  mode  of  combina- 
tion. Executive  authority  with  judicial :  le^ 
gislative  out  of  the  question.  Neither  in  the 
work  just  alluded  to  has  that  been  altogether 
out  of  consideration :  nor  yet,  however,  has 
the  subject  been  entirely  exhausted. 

5.  Quodlibet  cum  quoUbet  —  apply  every- 
thing to  everything.  In  this  maxim  may  be 
seen  a  supplement  to  Bacon's  Fiat  Experi- 
MBNTUM.  Apply  everything  to  everything: 
in  this  mavbe  seen  a  receipt — for  giving,  to 
a  stock  of  ideas,  correctness  as  well  as  com- 
pleteness. In  diemistry,  in  particular,  it  b 
mainly  by  the  application  of  it  that  such  vast 
advances  have  been  made  by  you. 

But  I  am  straying  into  the  path  of  garru^ 
Kty—a  tempting  and  seducing  path  to  old  age. 
I  correct  myseU^  and  stop. 

§  XIL  Causes  of  the  attachment  to  a  Second 
Chamber— England—  United  States, 

1.  Well,  but  (say  you)  the  notion  of  the 
usefulness  of  a  second  chamber  in  general — 
is  little  less  than  universal  —  has  it  then  no 
foundation  in  truth  ?  I  answer.  No.  In  what 
then?  (say  you.)  1  answer,  in  mere  preju- 
dice— authority-begotten  and  blind  custom- 
begotten  prejumce.  Certain  countries  there 
were,  in  which  things  were  found  to  go  on 
better  than  elseidiere :  and  in  the  govern- 
ment of  these  countries  there  was  a  second 
diamber. 

2.  Good.  But  was  this  second  chamber 
the  cause  of  their  doing  so?  A  question  this, 
which  nobody  ever  tliou^^t  of  putting  to  him- 
self. Efficient,  uni^flueneing,  and  obstructive 
drcumstanoes — these  are  so  many  packets 
of  fibres,  into  which  the  texture  of  the  body 
politic,  in  every  part  of  it,  must  be  dissected* 
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or  no  rational  or  effectual  remedy  can  be  ap- 
plied to  the  disorders  it  is  subjected  to :  and 
in  comparison  of  the  anatomy  of  the  body 
natural,  the  anatomy  of  the  body  politic  is 
still  young.  Corruption,  you  have  just  been 
seeing  dissected :  eomatitution  lies  now  npoa 
the  table :  a  fewtouches  of  the  scalpel  must 
now  be  bestowed  upon  it. 

3.  Till,  from  the  English  form  of  govern- 
ment (or,  as  it  is  so  improperly  though  gene- 
rally called,  English  constitution^  —  ^,  from 
this  stock  a  layer  having  been  made,  had  been 
severed  from  the  parent  stock  and  taken  root 
of  itself  ^I  mean,  you  see,  the  Anglo-Ame- 
rican Umon)  —  England  was  the  most  pros- 
perous country  in  the  known  world :  England 
was,  of  all  the  countries  in  the  world,  that, 
in  wfaidi,  in  proportion  to  territory,  the  mat- 
ter of  wealth  was  most  abundant,  and  the 
government  in  the  smallest  degree  predatory 
and  oppressive.  This  being  the  case,  —  in 
Engluid  the  sovereign  power  had  become 
lodged  in  a  mixed  body  —  composed  of — a 
King,  — a  House  of  Representatives,  in  the 
dioice  of  whom  a  more  or  less  considerable 
portion  of  the  people  had  some  share, — and 
a  House  of  Lords,  the  members  of  whidi 
were  located  in  divers  modes  of  location, 
agreeing  in  nothing  but  this — that  neither 
the  will  of  the  subject  many,  nor  consequently 
their  interest  as  contradistinguished  to  that 
of  the  ruling  few,  had  anything  to  do  in  the 
business. 

4.  Here,  then,  was  the  effect :  now  £»  what 
belongs  to  tiie  cause.  Look  to  the  concomi- 
tant eircumstanceSf  as  above,  you  will  find, 
that  it  is  not  6y,  but  in  spite  of,  this  same 
second  chamber,  that  the  prosperity  was  pro- 
duced. Ilfficient  muscular  fibres  in  it  you 
will  find  none ;  antagonising  and  obstructive 
fibres  in  it  may  be  seen  in  Sundance.  But 
away  with  these  figures  of  speech :  they  are 
troublesome  to  manage ;  and  have  been  worn 
to  rags.  Unhappily,  there  is  no  such  thing 
as  speaking — nor  even  as  thinking — with- 
out sudi  figures.    Now  to  the  point. 

5.  DirecUy  or  indirectly, — the  rulers — of 
all  the  above  denominations — had  it  in  their 
power,  severally  or  collectively,  to  reward, 
with  good  gifts,  all  such  persons  as  should 
bring  themselves,  or  be  brought,  to  render  to 
them,  in  any  shape,  acceptable  service.  Of 
all  shapes  in  whidi  service  can  clothe  itself^ 
laud  is  one  of  the  cheapest  to  him  by  whom 
it  is  rendered:  directly  or  indirecUy, — as 
the  matter  of  reward  could  be  administered 
by  them  to  trumpeters,  so  could  the  matter 
of  punishment  to  gainsayers.  For  fidsehood 
and  misrepresentation,  to  the  benefit  of  the 
ruling  few,  in  how  high  a  degree  soever  de- 
trimental to  the  subject  many, — reward  there 
is — administered,  or  ready  at  all  times  to  be 
administered,  in  abundance :  of  punishment 
not  an  atom :  punishment  being  reserved  for 


truth  to  the  detriosent  of  the  ruling  few,  m 
bow  low  a  degree  soever  beneficial  to  the 
subject  many. 

6.  Before  the  Revolution  in  1688  (the  short 
intervals  that  had  place  in  the  twelve  ycsn 
dvil  wars  excepted,)  the  commiunty  wh 
divided  into  two  parties:  on  the  one  { 
depretUttor-general  and  onprestoT'^ 
the  other  part,  the  plundered  and  <  _  _ 
depredator-general  and  oppressor-genieral,  the 
monarch :  laundered  and  oppressed,  all  be> 
sides.  Lords  and  Commons,  and  their  /v»> 
teff^s,  being  by  this  circumstance  diatingnished 
to  their  advantage  from  the  rest,  —  uaBidy, 
that  tiiere  were  amongst  them  ibtme  who^ 
to  the  condition  of  plimderei/  and  oppressed 
added  that  of  plunderers  and  oppreason :  as 
towards  and  under  the  monarch,  snbpkn 
derers  and  su^-oopressors/  aa  towards  om 
another,  co-phmaerers  and  oo-opprestors. 

7.  Came  the  Revolution  —  the  g^osioos 
Revolution — of  1688,  and  the  parties  were 
changed.  On  theonepart,oo-plttiiderersaad 
co-oppressors.  King,  Lords,  and  Comrnom, 
and  their  prciegh :  co-plundered  and  OMip- 
pressed,  all  beodes. 

8.  Here,  then,  was  the  Athauman  Oread 
carnalized  and  realized.  Here  was  Drimiig  m 
Unity.  The  Kii^  excellent,  the  Lords  exoeU 
lent,  the  Commons  exodlent :  and  yet  thoe 
were  not  three  excdlents,  but  one  cxcdJeBt. 

Any  other  points  of  unity  it  were  needlesi 
to  enumerate;  these  being — all  of  thern^ 
even  these  three  thopsand  of  men,  immaM^ 
up  in  this  one  of  excellence. 

9.  One  only  must  be  brought  aeparatdy 
into  view :  it  being  the  one  that  beloiagB  more 
particularly  to  the  present  purpose :  it  is  that 
oiincompreheneibiHtif.  The  King  wm  ineoia- 
prehensible,  theLords  wereiaoooipfflieBsibk; 
the  Commons  were  incomprehcmaiMe ;  aad 
vet  there  were  not  three  incompreheiisiblss, 
iMit  one  incomprdiensible. 

10.  A  property,  which,  nnda  any  fern  d 
government  but  tiie  democratical,  is  by  sfl 
rulers  desired  to  be  found  and  preserved,  and 
oonse4iuaitly,  where  not  found,  to  be  created 
—  is  bUmdneu:  —  that  property,  which,  ia 
French,  when  considered  as  oorporca^ — ^ 
having  its  seat  in  the  6oc^, — is  called  e^citS; 
when  considered  as  maUal, — as  haviqg  its 
seat  in  the  sium/, — is  called  ooeMgUmaiA:  ia 
English,  the  word  bUndmase  serves  Sat  both 
purposes. 

1 1.  By  blindness, — by  whatsoever  baadagt 
kept  over  the  eyes — by  this  state  of  the 
eyes,  coupled  with  laud  from  lips  and  froai 
hand  with  pen  in  it,  much  reward  was  to  he 
got;  from  vision — distinct  relative  visioa— 
nothing  better  than  punishment.  Discrimias- 
tion  imports  rdative  vision:  therefiore  in  t^ 
laud  so  bestowed,  no  discriminatioa  was  to  ks 
employed. 

12.  Afental  UindaeM— aoiaytecaf— m* 
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l»«i]ig  at  this  present  writiiig  the  order  of  the 
c/oy,  the  process  of  discrimmation  has  here 
l>eeii  yentured  upon, — if  without  hope  of 
reward,  yet,  although  Lord  Tenterden  is  at 
xike  head  of  the  penal  branch  of  the  law,  in 
-fcbe  sftoation  of  Lord  Chief  Justice  of  the 
K^[ig*8  B«!ich,  and  Sir  James  Scarlett  in  that 
of  Attorney-General,  \nthout  much  fiear  of 
punishment. 

IS.  Prism  in  hand,  I  have  yentured  to  de- 
compose this  carnal  Trinity.  Rational  pro- 
sperity being  the  effect  in  question,  obstacle 
( I  say)  to  it  is  the  authority  of  King,  Lords, 
mnd  Commons ;  but,  most  powerRd  of  all, 
tJiat  of  these  same  Lords: — not  however  so 
modi  in  their  own  right,  as  in  their  quality  of 
makers  and  masters  of  the  Commons:  cau$e$ 
of  thai  same  prosperity,  the  operations  of  all 
such  members  of  the  public-opimon  tribunal 
MB,  firom  time  to  time,  have  shown  themseWes 
more  or  less  disposed  to  substitute — to  a  form 
of  government  which  has  for  its  object  and 
end  in  view  the  preservation  of  the  fiiculty 
and  practice  of  depredation  and  oppression 
for  the  benefit  of  rulers,  at  the  charge  of  sub- 
jects, —  a  form  of  government,  which  has  for 
its  end  in  view  the  creation  and  preservation 
of  equal  ben^ts,  and,  for  that  purpose,  equal 
ri^hiSy  to  rulers  and  subjects ;  saving  only  — 
to  rulers,  those  peculiar  righte,  of  which 
powers  are  made,  and  without  which  tiiey 
cannot  be  rulers, 

14.  By  the  explanation  thus  given  of  this 
ime  doctrine  of  incomprehensibleness  and  the 

cause  of  it,  I  hope  I  have  rendered  mytelf  in 
some  tolerable  degree  well  comprehended. 

15.  In  the  bringing  about  the  Revolution 
of  1688,  Locke,  as  every  one  knows,  had  no 
aaiall  share.  In  those  days,  after  the  shock 
produced  by  the  conflict  between  absolutism 
and  radical  reform,  such  was  the  shattered 
state  of  the  public  mind,  nothing  better  than 
moderate  reform  could  be  looked  for  by  his 
AsccTiiingeye.  The  people  had  been  blinded, 
and  were  led  blindfold,  in  a  string,  woven 
in  ^e  Westminster  HaD  manufiietory,  by 
order  fixxn  King,  Lords,  and  Conunons,  1^ 
their  copartners  and  servants  of  all- work — 
the  ju^^es. 

16.  What  the  hatchet  is  to  the  Russian 
peasant,  fieium  is  to  the  English  lawyer  — 
an  instrument  of  all- work.  Locke  had  been 
a  pupil  of  that  versatile  genius — politician 
and  lawyer — the  Earl  of  Shaftesbury,  Lord 
C^ianceUor.  Seeing  how  things  stood,  he 
borrowed  of  them  that  same  instrument  of 
theirs,  went  to  work  with  it,  and  diopt  out 
the  origuuU  compact.  So  doing,  he  had  their 
awiitance  and  co-operation  for  his  support : 
without  it,  they  perhaps  would  not  have  been 
willing  to  lend  him  their  assistance :  pretty 
eonstantly,  they  would  not  have  known  how. 

17.  Of  the  ffreatett'happinesB  principle^ 
disoeniing  as  in  so  superior  a  degree  he  was, 


Locke  had  no  dear  view :  the  eyes  of  his  mind 
had  not,  with  any  suffident  degree  of  steadi- 
ness, directed  themselves  to  this  quarter. 

18.  Witness  his  position  —  (csll  it  axiom 

—  can  it  definition  —  call  it  at  any  rate  ex- 
poeUion) — out  of  whidi  he  thought  might  be 
made  the  foundation-stone  of  law — namely, 
'*  Where  there  is  no  property  there  is  no  in- 
justice :'*  as  if  the  effects  of  human  conduct 
upon  human  happiness,  and  thence  the  direc- 
tion most  proper  to  be  endeavoured  to  be 
given  to  it  by  human  rulers,  could  be  pointed 
out,  by  statements  merely  declaratory  of  the 
relation  of  the  import  of  one  word  or  phrase 
to  that  of  another. 

19.  Thia  tame  oriffinal  cow^yact — the  com- 
pact between  king  and  people — was  a  &bu- 
lous  one* — the  supervening  compact — the 
compact  of  1668  —  the  compact  between 
King,  Lords,  and  Commons,  was  but  too  real 
a  one. 

20.  Bringing  into  hotch-pot  (so  says  the 
old  law  French  word)  — pic-nic  fashion  (so 
says  the  modem  English  word) — our  respec- 
tive shares  of  power,  —  quoth  each  to  the 
others.  We  will  make  a  feast  for  ourselves 

—  an  all-the-year-round  Lord  Mayor's  foast : 
at  the  expense  of  mob,  alias  rabble,  alias  po- 
pulace, alias  lower  orders,  by  whose  labours 
the  materials  of  it  will  be,  as  they  have  been» 
produced. 

21.  For  the  music  of  the  feast, — chorus, 
set  by  Blackstone:  his  substitute  to  Halle- 
lujah,  his  Esto  Perpetua  I  Finale^  by  his  fd- 
low- worshipper  of  Church  and  King — Lord 
Eldon — one  cheer  morel 

22.  So  much  for  Glorious  Revolution:  and 
the  authority-begotten  prejudice  planted  by 
it,  for  the  support  of  a  Second  Chunber — in 
France,  a  House  of  Peers ;  in  England,  a  House 
of  Lords.  Exit  Misrevohuion  ;  as  we  say,  sitf- 
fortune — misdedsion;  alias  ansMreooAfhoa, 
as  per  Dean  Swift,  when  he  sung — The 
longitude  miss'd  on.  By  wi<^ed  Will  Whis- 
ton :  alias  3fiM,  or,  as  jfou  say.  Mademoiselle 
Revolution,  christened  by  her  godfiithers  and 
godmothers,  Oloriosa:  namesake  to  Donna 
Bfaria  da  Gloria. 

23.  Enter  now  Asserican  Emancipatiom. 
From  1668  to  1773,  or  thereabouts,  the  oc- 
cupation of  plunderage  and  oppression  went 
on  everywhere.  In  both  continents,  —  in  the 
American,  as  well  as  in  the  European, — men 
continued  to  see  themsdves  skumed,  being 

Sike  the  cook*s  ed's)  used  to  it.   But,  in 
le  American,  men  were  not  quite  so  mndi 
used  to  it  as  in  the  European. 

24.  In  matters  of  detail, — a  form  they 


*  See  displayed,  in  the  Fragment  on  Go- 
vemmenty  the  iDapUUide  of  the  onfiinal  compact 
as  a  substitute  to  the  greatest-happmess  principle 
— at  that  time,  in  comi^iance  with  custom,  de- 
nominated the  orinciple  qf  uHUt^^  from  David 
Hume  and  Havetku. 
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were  still  more  used  to, — was  a  much  better 
form,  — a  form,  in  the  making  of  which  the 
disdainful  negligence  of  their  rulers  in  the 
mother-country  had  suffered  them  to  have  a 
hand. 

25.  When,  on  the  occasion  of  the  rupture, 
they  had  a  form  of  government  to  settle,  — 
they  saw  considerable  ground  for  thinking 
well  of  a  second  chamber,  though  it  was  com- 
posed of  a  hereditary  and  haughty  aristocra<^, 
and  no  determinable  ground  for  thinking  ill 
of  it.  In  whatsoever  they  were  suffering,  or 
had  at  any  time  suffered,  the  king's  was  the 
hand  that  had  been  most  visible,  not  to  say 
alone  visible.  With  him  had  everything,  and 
consequently ever3rthing bad, originated:  with 
the  House  of  Lords,  nothing.  Still  was  the 
government  firom  which  their  ancestors  had 
taken  refuge  in  their  wilderness,  less  bad 
than  any  which  they  had  been  accustomed 
to  see  elsewhere :  and  it  was  to  a  House  of 
Lords,  without  a  House  of  C!ommons  (?)  that 
England,  as  they  saw,  stood  indebted  for  the 
features  by  which  her  form  of  government 
stood  thus  advantageously  distinguished :  for 
it  was  to  a  House  of  Lords,  and  without  a 
House  of  Commons,  that  she  stood  indebted 
for  Magna  Charta :  it  was  to  Simon  de  Mont- 
fort — a  member  of  the  House  of  Lords,  that 
she  stood  indebted  for  the  House  of  C!om- 
mons  itself.  The  House  of  Lords  they  saw 
approved  by  Blackstone.  The  House  of  Lords 
they  saw  admired  by  Blackstone :  and,  for 
constitutional  legislation,  they  had  in  view 
no  better  approved  g^dance  than  that  which 
was  afforded  them  by  the  anility  and  servi- 
lity of  that  English  lawyer. 

26.  In  the  remedies  they  employed,  no  great 
comprehensiveness,  in  their  situation,  seems 
discernible.  Greater  was  not  to  be  expected. 
In  the  order  indicated  by  the  severity  of 
the  smart,  the  thorns  they  suffered  by  were 
plucked  out,  as  was  natural,  one  after  an- 
other. Neither  to  their  sense,  nor  to  their 
imagination,  had  the  second  chamber  pre- 
sented itself,  as  the  source  of  any  of  their 
sufferings:  to  exempt  themselves  from  all 
such  uneasiness,  they  had  but  to  c<mstitute 
themselves  creators  of  the  quan-Lords,  of 
which  the  population  of  their  several  second 
chambers  was  composed. 

27.  No  wonder  that,  without  troubling 
themselves  to  inquire  into  the  particular  use 
of  it,  they  should  continue  on  foot  every  in- 
stitution from  which  they  felt  not  any  parti- 
cular annovance.  The  form  of  government, 
t^e  capital  part  of  which  they  had  shaken  off 
•—this  form  of  government,  with  all  its  de- 
fects, was  still  less  bad  than  any  other  that 
had  ever  presented  itself  to  their  view.  Of 
their  place-men,  those  who  had,  from  time  to 
time,  been  sent  to  help  to  govern  them  from 
the  mother-country,  had,  of  course,  been  at 
all  times  loud  in  their  laud  of  it.    Their  law* 


yers  were  the  issue  in  tail,  male  and  fieoole, 
of  the  lawyers  of  the  mother-country  — here- 
ditary possessors  of  their  sinister  interest,  «i 
interest-begotten  prejudice.  The  people's  at 
once  blind  and  treacherous  guides,  saw  wA- 
dent  reason  to  be  pleased  with  wfaataoever, 
in  a  more  particular  manner,  r^arded  thsB- 
selves, — and  thence  with  the  whole  matter 
of  it  in  a  lump,  after  the  particular  parts, 
from  which  tiiey  had  been  8ufferen»  hadbeea 
got  rid  of. 

28.  Under  these  circumstances,  no  wonder 
— that,  the  particular  exceptiooa  always  es- 
cepted,  one  proposition  was — generally,  not 
to  say  universally  regarded  as  an  oxioa,— 
Whatever  is,  is  right;  or,  in  Bladcstone's  In^ 
guage, — Everything  is  as  it  should  be.  Tkii 
in  English:  of  whidh  the  French  version  is— 
in  the  language  of  the  financier  of  the  axds 
regime  —  the  question,  **  Pourquoi  inmaverf 
Est-ce  que  nous  ne  sommes  pas  bienf" — s 
question,  which  contained  b  it  its  own  so- 
swer, — an  answer,  the  truth  of  which  mm 
altogether  beyond  dispute. 

§  XIIL  Conclusion  ^  Let  not  Democracy 
be  a  Bugbear. 

1.  Fellow-citizens!  Anarchy  b  one  bug- 
bear ;  Democracy,  another.  Separately,  or 
like  dogs  coupled,  they  are  sent  forth  by 
periodicals — ministerial  and  absolutist — ta 
strike  terror  into  weak  minds,  on  both  lida 
of  the  water  —  yours  and  ours :  to  frighten 
men  out  of  their  wits,  and  prevent  them  froa 
forming  any  sound  judgment  on  tiie  aU-ha- 
portant  subjects  which  you  have  been  x 
handled. 

2.  <*  Democracy  has  anarchy  for  its  < 
consequence;"  or — "  Wherever  democrat 
has  place,  anarchy  has  place;*'  or — •*I>es»- 
cracy  and  anarcky  are  synonvmous  terms:" 
a  specimen  this  of  the  twaddle,  that  may  be 
seen  employed  for  this  purpose.  T\paddleh» 
not  long  been  in  our  colloquial  language :  it 
will  not  be  found  in  any  of  your  dictionaiiei 
of  it :  anility  may  perhaps  serve  to  expna 
in  both  languages  the  idea  it  calls  up. 

3.  Unhappily — foreign  as  it  is  to  reason 
— hostile  as  it  is  to  reason  —  it  is  not  the 
less  effective.  Fear  is  a  possum,  by  which 
judgment  b  laid  prostrate  and  carried  amy 
captive. 

4.  Sudi  being  the  power  of  thb  same  bug- 
bear, —  a  few  words  of  exorcism  to  drive 
away,  from  as  many  of  their  seats  as  postt- 
ble,  all  such  unclean  spirits,  may  perhsps  be 
not  altogether  without  their  use. 

5.  Before  any  such  connexion  between  de- 
mocracy and  anarchy  can  have  been  really 
bdieved  by  a  man  to  have  place,  he  most 
have  been  already  blind, — or  by  a  handset 
of  effectual  tightness  have  prepared  hioMlf 
for  the  not  sedng  it :  he  must  have  been 
already  deaf,  or  by  an  efiectual  obturativt 
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prepared  himself  for  the  uot  heering  it.    In 
lum  nmy  be  seen  a  patient,  kbouring  under  a 
sort  of  mononumia.   Suppose,  then,  some  cha- 
ritable practitioner  disposed  to  attempt  relief, 
how  should  he  go  about  it?   In  some  such 
way,  perhaps,  as  this.   Two  words — Demo- 
crmq/  and  Anarchy  —  produced  the  disease : 
one  other  word — America  —  may  take  the 
lead  in  the  cure.    Applying,  then,  to  one  of 
the  ears  of  the  patient  a  hearing  trumpet,  sup- 
pose his  .Ssculapius  to  take  in  hand  a  tpeoh- 
ing  trumpet,  and  speak  thus :  —  <*  America^ 
nr !  — did  you  ever  hear  of  such  a  quarter  of 
the  globe  as  America?  —  did  you  ever  see  it 
laid  down  in  a  map  ?  **  If  yes,  '*  did  you  ever 
hear  of  a  part  of  it  styled  the  territory  of  the 
Umied  Stateif — did  you  ever  see  it  marked 
down  in  that  same  map  ?"    If  yes,  **  did  you 
ever  hear  of  there  being  six-and-twenty  of 
them,  more  or  less  ?  "  If  yes,  **  did  you  ever 
hear  of  their  having,  each  of  them,  a  cansiitU" 
tiom :  and  all  of  them  together,  an  all-compre- 
hensive one,  regulating  the  afihirs  common 
to  them  all:  to  each  of  these  constitutions  ex- 
pression being  given  in  a  determinate  assem- 
blage of  words,  printed  and  published  for  the 
information  of  all  ?  "    If  yes,  '*  did  you  ever 
hear  said  of  any  one  of  them,  that  the  enact- 
ments of  which  it  is  composed  experience  less 
punctual  obedience  than  do  the  laws  t>f  any 
other  government  that  can  be  mentioned? 
If  not,<*  is  that  state  of  things  anarchy?  — 
18  it  compatible  with  the  existence  of  anar- 
ehf  f — of  anarchy,  throughout  the  whole  of 
one  and  the  same  territory?*' 

6.  This  same  word  anarchy — has  it  in  your 
mind,  sir,  any  intelligible  meaning,  other  than 
the  non-possession  of  security  for  those  good 
things,  on  the  possession  whereof  life,  and 
all  thai  is  worth  having  in  it,  depends : — se- 
cnrity  as  to  person  —  security  for  property, 
power,  reputation,  and  condition  in  life?  For 
wlath  of  these  possessions,  then,  is  security 
less  certain  there  than  under  any  government 
onder  which  it  is  most  ?  [meaning  always  in 
those  parts  of  the  respective  territories,  in 
which  the  population  is  dense  enough  to  ad- 
mit of  such  security.] 

7.  ^'iaarc^  indeed  I  If  bv  caarcAy  is  meant 
the  want  of  security  in  all  or  in  any  one  of 
those  shapes, — have  you  any  curiosity  to  see 
an  instance  of  a  country  in  which  it  has  place  ? 
If  yes,  what  think  you  of  England?  Do  you 
want  to  see  a  word  or  a  phrase  synonymous 
to  anarchy?  What  say  you  to  matchless  con- 
etitution  ?  Bfatdiless  constitution  t  what  is  it 
bat  a  mere  fiction  ?  Can  you,  sir,  find  any- 
wfaoe  anv  determinate  form  of  words  in  and 
by  whidi  it  stands  expressed  ?  Anarchy  ?  have 
you  any  wish  to  see  a  definition,  or  a  true 
description  of  it  ?  What  think  you  of  this  ? 
Anardiy  is  a  state  of  things,  in  whidi,  over 
the  grntest  part  of  the  field  of  law — over 
all  that  part  that  is  governed  by  what  is  called 

Vol.  IV. 


common  law,  in  contradistinction  to  statute 
law — the  existence  of  law  is  a  mere  fiction ; 
in  which,  what  there  is  of  real  law  is,  to  all 
men  but  a  few;  unhnowable :  so  much  so,  as 
to  be  incapable  of  serving  them  as  a  guide  for 
their  conduct:  and  in  which  what  is  called 
justice  is — to  all  but  a  few  (and  those  too 
plundered  by  it)  inaccessible  ?  in  which,  ac- 
cording to  the  confession  of  appropriately 
learned  and  officially  commissioned  men,  there 
is  not  in  the  whole  territory  a  foot  of  land, 
the  title  to  which  is  secure. 

6.  Well  then,  my  fellow-citizens  of  France ! 
Well  then,  my  fellow-dtizens  of  England ! 
My  fellow-dtizens  of  the  dvilized  world! 
My  fellow-dtizens  of  future  ages  I  If  demo- 
cracy, instead  of  being  the  same  thing  with 
anarchy,  is  really  a  better  form  of  government 
than  any  which  is  not  democracy — better 
than  an  absolute  monarchy,  an  absolute  aris- 
tocracy, or  an  aristocracy-ridden  monarchy, 
—  what  reason  is  there,  why  I  should  not 
hold  tiie  difference  up  to  view  ?  If  no  use 
can  be  found  for  a  house  of  peers,  why  riiould 
I  not  say  so  ?  If  no  use  can  be  found  for  any 
second  diamber,  or  any  sovereign  governing 
body,  other  than  a  set  of  men  chosen  and 
commissioned  by  the  people  at  large  —  why 
should  I  not  say  so  ?  If  no  use  can  be  found 
for  any  such  functionary  as  a....asa.... 
king  —  (there  —  the  word  is  written,  and  the 
world  is  not  yet  come  to  an  end)  —  why 
should  I  not  say  so?  If  king  and  second 
chamber  are — both  of  them  —  worse  than 
useless  —  why  should  I  not  say  so  ?  If  there 
be  any  use  in  them,  or  dther  of  them,  let 
him  who  thinks  there  is,  and  says  there  is, 
show  it. 

9.  When  I  set  pen  to  paper,  I  did  not  look 
to  say  all  this :  —  I  did  not  look  to  go  so  far : 
but,  as  the  consideration  and  the  argument 

proceeded,  I  found  myself  led  on and  on 

till  I  came  at  last  to  this  point.     In 

saying  what  I  have  said — have  I  said  any- 
thing that  is  not  true  ?  Let  it  be  shown  that 
it  is  not — and  I  myself  will  confess  that  it 
is  not.  Have  I  ssid  anything  that  is  mischie- 
vous, or  Ukely  to  become  nuschievous  ?  Let 
it  be  shown  in  what  precise  way  it  is  likely 
to  be  mischievous :  —  by  whom  and  how  it  is 
likely  to  be  made  so.  Let  it  be  shown — 
how,  of  anything  that  is  true  on  the  subject 
of  government,  the  knowledge  can  be  mis- 
chievous. 

10.  Let  this  be  shown — and  I  will  take  a 
lesson  firom  Fenelon ;  in  the  fece  of  the  pub> 
lie,  pass  condemnation  on  what  I  have  been 
writing,  and  recommend  it  to  the  flames. 

Fellow-dtizens  of  France ! 

1 1.  At  this  present  writing,  we  in  England 
are  sharers  in  one  part  of  your  good  fortune. 
The  king  we  have  in  England  is  rqally  what 
his  fiither  was  said  to  be  —  the  best  of  hinys : 

Ff 
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13.  Note  well — it  u  for  mysdf  alone  tkai 
I  am  thuB  speaking.  If  I  am  a  crimioal.  I 
have  no  accomplice.  If  I  shall  be  foond  to 
have  been  domg  good,  it  being  done  tkas 
openly,  it  will  not  have  been,  as  tbe  port 
phrases  it,  **  done  by  stealth  ;**  nor  will  tbeie 
be  any  call  for  *<  blushes :"  for  I  ahiA  aal 
«•  find  it  &me." 


— the  best  of  the  kings  we  ever  had,  or  are 
likely  ever  to  have :  such  at  least  is,  in  all 
sincerity,  my  notion  of  him.  How  cheering 
it  is  to  me  t<»  be  able  to  say  so  I  All  blessings 
be  on  his  head  I  Such  is  my  acteowledg- 
ment.  But,  by  this  momentary  piece  of 
good  fortune,  how  can  my  notion  of  kingship, 
in  general,  be  a  whit  altered  ? 

12.  As  to  the  quantity  of  suffering  which 
it  would  take  to  pass  from  monarchy  to  de- 
mocracy, this  is  what  I  am  not  competent  to 
appreciate.  It  will  depend  upon  the  circum- 
stances of  the  several  states. 


With  my  never-departed^from  aimiiGdtj 
and  sincerity,  —  I  have  at  length  said  mv  a^: 
— and  so — for  this  time — fellow-citiicM, 
of  all  places  and  all  times — forewell  t 
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I  the  time  within  the  Author*8  resch,  and  the  packet,  in  whidi  ther  were  oontauied,  oominsiBy 
ider  hb  eye,  had,  owhig  to  a  weakness  in  his  sight,  been  oveilooked,and  were  not  fooiid  till  aitf 


ant 

imder  his  eye,  had,  t „    ,  ,  

the  preceding  pliers  hadl)een  dispatched  for  Ainerica.  Thence  it  is,'theyraDsin  to  form  so  B«f 
numbers  in  this  Supplement** 
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PART  I.  — ON  CODIFICATION. 


No.  L 

To  the  President  of  the  United  States  of 
America, 

QnMn-Sqwtre  Pboe^  WMtmtMtcr, 
"     "    rWll. 


SiE, —  TheoffBT,  wluch  it  is  tkeunbitioii 
of  this  addrem  to  submit  to  the  consideration 
of  the  Prettdent  of  the  United  States,  is  ad- 
dressed  (you  will  see  immediately)  not  to  the 
person,  but  to  the  ofllce.  By  an  explanation 
thus  esrly  made,  some  reading  will  be  saved 
to  you.  The  respect,  of  which  the  offer  itself 
is  its  own  best  testimonial,  needs  not,  I  pre- 
sume, any  more  words  for  the  expression  of  it. 

To  come  to  the  point  at  once —  Give  me, 
Gar,  the  necessary  encouragement, — I  mean, 
a  Letter  importuig  approbettUm  of  this  my 
humble  proposal;  and,  as  fiv  as  depends  upon 
yourself,  acceptance,  I  will  forthwith  set  about 
drawing  up,  for  the  use  of  <A«  UmUd  States, 
or  such  of  Uiem,  if  any,  as  may  see  reason  to 
give  their  aooeptance  to  it,  a  complete  body  of 
proposed  law,  in  the  form  of  Statute  law : 
say,  in  one  word,  a  Pamtomion, — a  body  of 
statute  kw,  including  a  succedaneum  to  that 
mass  of  foreign  law,  the  yoke  of  whidi,  in  the 
wordless,  as  well  as  boundless,  and  shapeless 
shape  of  common,  alias  wnnittetils.'w,  remains 
still  about  your  necks: — a  complete  body,  or 
sndi  parts  of  it  as  the  life  and  health  of  a 
man,  whose  age  wants  little  of  four  and  sixty, 
nay  allow  o£ 

This  letter.  Sir,  *  I  mean  the  letter  above 
stipulated  for,  — ndien  once  I  have  it  in  hand, 
I  luive  my  reward,  I  have  my  employwient : 
and  the  honour  inseparable  from  the  employ- 
Bient  is  the  only  retribution,  that  can  be  oo- 
tepted  for  the  labour  of  it. 

I  say  *'  accepted,"  Sir, — not  required  or  sjr- 
pected,  but  accepted:  for  from  this  word  co- 
rollaries will  be  deduced,  the  utility  of  which, 
with  reference  to  the  proposed  service,  will, 
I  flatter  myself,  when  brought  to  view,  as 
they  will  be  presently,  not  appear  exposed  to 


The  plan  of  the  proposed  work,  —  and 
therein  the  supposed  adwmtageous  rendts,  the 
prospect  of  which  forms  what  the  proposal 
has  to  depend  upon  for  its  aooeptance,  —  the 
drcomstattces  of  admsUage  attached  to  the 


nature  of  the  terms  on  which  the  work  would 
be  executed, — the  declared  olfjections  which 
it  ought  to  be  prepared  for,  together  with  the 
answers  which  those  objections  seem  to  ad- 
mit of, — the  latent,  but  not  the  less  power- 
fol,  obstacles  which  it  may  have  to  contend 
with,  the  m/oaaces  already  made  towards  the 
execution  of  it, — on  all  ihese  several  topics, 
some  sort  of  explanation  may  naturally  be 
looked  for :  — on  all  of  them,  something  in  the 
way  of  explanation  shall  accordingly  be  at- 
tempted ;  attempted,  though  in  that  state  of 
extreme,  and  proportionably  disadvantageous 
compression,  wiUiout  which  no  reasonable 
hope  could  be  entertained  of  that  promptitude 
of  return  in  the  way  of  answer,  which  may  be 
requisite  to  success. 

Before  I  come  to  particulars  respecting  the 
proposed  plan,  with  its  supposed  advantages, 
it  will  be  necessarv  for  me  to  make  reference, 
once  for  all,  to  a  view  of  it  which  is  already  in 
print.  I  mean  the  work  in  3  vols.  8vo.,  whidi, 
under  the  title  of  DraitSs  de  Legislation,  Ci- 
vile et  Penale  ....  par  M,  Jeremie  Beniham, 
fee  was,  in  the  year  1802,  published  at  Paris, 
by  my  Genevan  friend,  M.  Dumont. 

One  copy  of  it  was,  upon  its  publication, 
sent  (I  understand)  by  the  Editor,  to  his 
countryman  Mr.  Gallatin,  Secretary  of  the 
Treasury  to  the  United  States :  whether,  in 
your  part  of  America,  any  other  copies  of  it 
have  ever  been  in  existence,  it  has  not  fiillen 
in  my  way  to  know. 

Far  as  those  papers  were  from  being  con- 
sidered by  the  author  as  having  attained  a 
state  approaching  to  that  of  a  finished  work, 
yet  of  the  plan  which,  on  any  such  occasion 
as  that  in  question,  was  then,  and  still  would 
be,  proposed  to  be  pursued,  a  conception,  suf- 
ficient for  the  purpose  here  in  question,  may, 
if  I  do  not  deceive  myself,  be  obtained  from 
them.  Of  the  details,  even  of  the  proposed 
text,  they  exhibit  samples  more  than  one,  nor 
those  of  small  account.  So  much  of  the  plan 
being  already  there,  it  might  seem  that  no- 
thing in  explanation  of  it  could  be  necessary 
in  this  place.  But,  without  some  preconcep- 
tions, how  slight  and  general  soever,  of  some 
of  its  most  striking  peculiarities,  what  it  wHl 
immediately  be  necessary  to  say  of  it  in  the 
gross  might  scarcely  be  found  intelb'gible. 
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$  I.  Nature  and  ntppo§ed  Advantage$  of  the 
propoud  FoEM. 

In  a  plan  framed  for  any  such  purpoBe  as 
that  in  qaestion,  matter  and  form — to  one 
or  other  of  these  two  heads,  whatsoerer  fea- 
tures. Whether  of  excellence  or  imperfection, 
may  be  distinguishable,  will,  it  is  believed, 
be  found  referable. 

I.  As  to  matter,  in  the  diaracter  of  a  test 
of,  and  aeeurthf  for,  the  fitness  of  the  work 
in  this  respect — of  one  constituent  portion 
pervading  the  whole  mass  of  the  ratumale  (if 
so  it  may  be  termed,)  such  will,  at  first  glance, 
be  seen  to  be  the  efficiency,  that  of  this  ap- 
penditfe,  a  brief  intimation,  however  slight, 
may,  for  the  present  pnrpose,  be  perhaps  of 
itself  sufficient. 

By  the  rationale  I  mean  (for  a  sample  sec 
TVaitSi,  &c.  as  above,)  a  mass  of  reaeone, 
accompanying,  in  the  shape  of  a  perpetual 
commentary,  the  whole  mass  of  imperative  or 
regulative  matter, — the  only  sort  of  matter, 
to  which  any  body  of  law  as  yet  extant  has 
ever  yet  been  found  to  give  admission. 

Not  a  single  point  of  any  importance  will, 
in  anv  part,  be  settled,  but  that,  in  the  ra^ 
tionale,  the  considerations  by  which  the  pro- 
vision made  in  relation  to  it  was  determined, 
will  be  to  be  found:  and,  by  the  connexion, 
which,  through  the  medium  oithe  aU-govem-' 
ing  principle,  viz.  the  principle  of  utility,  these 
reason*  have  with  one  another,  and  by  the 
repeated  application  made  of  the  same  reason 
to  different  parts  of  the  text,  the  quantity  of 
space  occupied  by  matter  of  this  description 
will  be  found  to  have  been  rendered  much 
less  than  could  readily  have  been  imagined. 

This  appendage,  or  component  part,  —  adl 
it  whidi  you  please, — this  perpetual  comment 
tary  of  reasons,  is  what  I  will  venture  to  pro- 
pose as  a  test;  as  a  test,  and  the  only  test,  by 
which,  either  of  the  absolute  fitness  or  unfit- 
ness of  any  one  proposed  body  of  laws  taken 
by  itself,  or  of  the  comparative  fitness  of  each 
one  of  any  number  of  bodies  of  law, 'standing 
in  competition  with  eadi  other,  and  proposed 
as  capable  of  serving  for  the  same  division  in 
the  field  of  legislation,  any  satisfitctory  rndtca^ 
tion  can  be  afforded :  —  a  test,  to  which,  by  a 
predetermined  and  pre-announeed  resolution, 
every  such  composition  ought  accordingly  to 
be  subjected. 

Without  this  appendage,  to  draw  up  laws 
is  of  all  literary  tasks  the  easiest:  power  and 
will,  wherever  it  happens  to  them  to  meet, 
suffice  for  it ;  of  inteUeel  there  is  no  need. — 
On  the  other  hand,  if,  with  this  addition,  the 
task  b  of  all  tasks  the  most  difficult,  it  is  at 
the  same  time  that,  in  the  execution  of  wfaidi, 
whatsoever  trouble  may  be  found  necessary 
to  the  surmounting  it,  will  find  itself  most 
worthily  and  richly  paid  for,  by  real  and  im- 
portant use. 


2.  As  to  form — here  agaio,  by  one  word 
— cognosamUty,  every  sort  and  degree  of  ex- 
eellenee,  which,  ui|ier  this  head,  gbb  begma 
to  a  body  of  law,  will  be  foaiid  caqwcHftle. 
On  thcfoctof  itsbeiBgjM-efltitf  to  themiii 
of  hiffi  on  whoae  part,  to  the  elStdL  iaficatfd, 
action  or  forbearance  Is,  on  each  on ■■«■!, 
called  fiir,  present,  —  that  is  to  say,  in  the 
degree  of  correctness  and  cowmletemam  neees- 
sary  to  the  aceomplishment  of  tke  legiaiBter^s 
purposes,  —  depends^  on  eadi  oecasksi,  what- 
soever good  effect  the  law  can  be,  or  cb 
have  been  designed  to  be,  prodactive  o£  Boi, 
on  the  form  dius  given  to  the  mmtfer^  wffi 
depend  the  degree  <rf  excellence,  in  whack  the 
property  of  cognoseibility,  as  that  explanwd, 
has  beoi  given  te  it :  ontheybna,  tlMrcfiHe, 
win,  in  a  proportionable  degree,  depend  the 
practical  good  effect  of  whatiM)ever  degree  of 
excellence  may  have  been  gives  to  the  aat- 
ter  of  thelaw. 

Taldng  cognosdbility,  thea,  for  the  «■< 
the  follovring  may  serve  as  a  sample  of  the 
means, — of  the  securities  which,  hi  tiie  pka 
in  question,  have  been  devised  Mid  provided 
for  the  attainment  of  that  end. 

L  Division  of  the  whole  Pamnomiam  into 
two  separate  parts, — the  General  Cnde,  wsi 
the  system  of  Partieular  Codas, 

In  the  general  code  are  compriaed  all  sack 
matters,  of  which  it  concerns  persons  im  fe- 
a«ra/  to  be  apprised:  —  in  the  systcn  of  par- 
ticular codes,  each  particular  eode  ccKtaiBS 
such  matters  only,  with  whi^  some  oaedsis 
or  denomination  of  persons  only  have  esa- 
eem:  —  some  one  class  or  denominadon,  or 
in  ease  of  correlative  claases  of  persons  i«»- 
ning  together  in  pairs  (such  as  kusbaxd  sad 
unfit,  master  and  servant,  and  ao  fiDrth,)  soan 
two  or  other  such  small  avfli^  of  dsnea  «r 
denominations,  whose  legal  eoncems  are  ^as 
inseparably  interwoven. 

Merely  for  illustration's  sake :  mmbcr  of 
particular  codes  as  above,  soy  200 ;  aveiage 
length  of  each,  5  pages.  ConaeqncBt  adtan- 
tage :  burthen  of  legal  matter  to  be  home  ia 
mind  by  each  person  reduced  fixNn  lOOOpsgea 
to  5  pages.  Sudi,  in  respect  of  cofmosci 
bility,  is  the  advantage  which  this  dngle  ar- 
rangement  suffices  to  produce.  Tomoresach 
daraes,  it  b  true,  than  one,  will  one  and  the 
same  individual  person  be  ooouDoiily  iooid 
aggregated: — I  mean,  of  those  fhwes  which, 
as  above,  would  have  eadi  of  them  its  se- 
parate code.  From  the  sort  of  mvmg  m 
question,  a  correspondent  deductioa  wooU 
accordingly  be  to  be  made :  but,  for  illnstia* 
tion,  thus  much,  without  going  any  forthcr 
into  calculation,  may,  it  is  supposed,  saffiee. 

From  general  code  to  partieuiar  codes,  sad 
vice  versd,  fi-equent  references  will  of  ooarae 
be  necessary :  nor  in  the  working  up  of  te 
one  can  the  texture  of  the  otiier,  oonsistcniiy 
with  deamess  and  mutual  oon^stency,  paea 
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wteeHepmmer,  Slc 
f  PremediUHtm^  ctmfederoev^  Sue 
i  UniHtemiUmaUty^  provocatlom  (contempon. 

neoui  or  recent)  Ac. 
§  IntanUy^  infincy^  9lc 


unheeded.    But  all  this  in  matter  of  detd), 
lor  which  no  room  can  be  found  here. 

n.  fai  eadi  code,  aa  well  particular  aa  ge^ 
neralf  an  ulterior  distinction,  noted  and  acted 
upon,  is  the  distinction  between  matter  of 
eonstamt  conoemment,  and  matter  of  occa- 
aUmal  concernment.  To  produce  the  effect 
aimed  at  in  the  making  of  a  law, — to  produce 
the  effect  o£  guidance,  —  that  which  is  mat- 
ter of  ctmsiant  concernment  nnist,  in  all  its 
magnitude,  in  all  its  detail,  be  borne  in  mind 
at  aJl  times :  whUe,  in  the  case  of  that  which 
is  but  matter  of  occaaUnud  concernment,  the 
bare  hmowledge  or  euspieian  of  its  existence 
will  in  general  be  sufficient ;  matters  being  so 
circumstanced,  that,  before  the  time  for  ac- 
tion comes,  suffideht  time  for  rtference  to 
the  text  of  the  law,  and  for  perusal  of  its 
contents,  may,  on  all  occasions,  be  found. 

IIL  In  eadi  code  in  which  it  is  found  re- 
qmsitOy — and  in  particular  in  the  |>eiui/brandi 
of  the  general  code,  in  whidi  it  will  thraugk- 
out  be  found  requisite, — another  distinction 
and  dirision  made,  is  that  between  main  text, 
and  expoiitory  matter  or  exposition, 
^  The  expository  matter  consists  of  explana- 
tions, given  o(  or  on  the  occasion  of,  tlds  or 
thai  particular  word  in  the  Mom  text.  In  the 
main  text^  each  word  so  explained  is  distin- 
gnished  by  a  particular  type,  accompanied  by 
a  letter  or  figure  of  reference,  referring  to  that 
part  of  the  expository  matter  in  and  by  which 
It  is  explained ;  by  which  means  the  foct  of 
its  having  thus  received  explanation,  is  ren- 
dered manifest  to  eveiy  eye. 

In  the  course  of  the  Pannomion^  should  this 
or  that  same  word  be  employed  in  every  so 
many  hundred  pieces,  one  and  the  same  ex- 
planation serves  for  tiil  of  them :  care  having 
all  along  been  taken  to  apply  the  expknation 
to  every  such  passage,  to  the  end  that  it  mav 
be  found  conformable  to  the  sense  intended, 
in  each  such  passMpe,  to  be  conveyed. 

So  moderate  wiU  the  number  of  these  es- 
tential  terms — these  expounded  words —  be 
found,  that  the  labour  necessary  to  the  giving 
correctness  and  consistency  to  the  part  of  the 
lanffuage,  the  import  of  which  is  thus  fixed, 
—  fixed  by  authority  of  law, — needs  the  less 
begrudged. 

IV.  To  the  penal  code  belongs  an  ulterior 

distinction  pecoliar  to  itsdf: matter  de- 

acriptive  of  the  offence  in  its  ordinary  state, 
and  matter  indicative  of  the  several  causes  of 
JuetUicatian^'*  aggravation,^  and  extenuatum,X 
with  the  pounds  of  exemption  |  fitwn  punish- 
ment which  apply  to  it. 


From  beginning  to  end,  one  object  kept  in 
view  and  aimed  at  is — that,  the  ^ole  field  of 
legislation  being  surveyed,  —  surveyed  and 
travelled  through,  over  and  over  again,  in  all 
directions, — no  case  that  can  present  itself 
shall  find  itself  unnoticed  or  unprovided  for. 
Of  this  object  the  complete  attainment  may, 
perhaps,  be  too  much  for  human  weakness : 
but,  by  every  approach  made  towards  it,  the 
science  is  advanced ;  and,  in  all  shapes,  the 
security  of  the  people  against  suffering, — 
sudden  and  unlooked-for  suffering, — is  in- 
creased. 

V.  PromutgatUm-paper :  —  for  formularies 
of  all  sorts, — conveyances  and  agreements,  as 
well  as  instruments  of  judicial  procedure,  — 
paper,  of  a  particular  size  and  form,  and  op- 
pearance  in  other  respects,  provided ;  with  a 
margin  of  letter-press,  in  and  by  which,  in 
the  instance  of  each  such  species  of  instru- 
ment, intimation  is  given  <^  the  whole  text 
of  the  law,  relative  to  the  species  of  transac- 
tion therein  in  question:  intimation, — vix. 
according  to  the  quantity  of  room  occupied 
by  it,  given,  either  ta  terminis,  or  in  the  way 
of  abstract,  with  indication  o^  and  with  re- 
ference to,  any  such  portion  as  is  found  to  oc- 
cupy too  much  room  to  be  given  in  terminis. 
In  particular,  to  the  whole  business  of  con^ 
veuances  and  agreements  would  thus  be  given 
a  degree  of  simplicity,  certainty,  and  security, 
of  whidi,  even  after  the  many  improvements 
which,  I  am  certain,  must  have  been  made 
in  all  the  United  States,  upon  the  original 
chaos,  no  adequate  conception  woidd,  I  be- 
lieve,  be  readily  fonned,  antecedentiy  to  ex- 
perience. 

In  and  by  this  method,  one  useful  result 
is  looked  for,  and  I  hope  provided  for ;  viz^ 
that  to  such  persons,  by  whom,  in  respect  of 
its  matter,  the  work  may,  in  this  or  that  part 
of  its  extent,  be  disapproved,  yet,  in  respect 
of  iisjbrm,  it  mav  still  be  found  of  use.  See- 
ing the  reasons,  in  which  the  proposed  pro- 
vision has  found  its  support  and  final  cause, 
eadi  such  dimpprover  will  thereby  have  be- 
fore him  such  a  view  as,  I  hope,  will  not  be 
an  indistinct  one,  of  the  force  with  which,  in 
the  shape  of  reason  and  aigument,  he  has  to 
contend.  On  the  one  side,  he  may,  in  this  case, 
see  cause  to  sav,  *'  This  or  that  reason  seems 
defective ;  and  taken  all  together,  the  whole 
mass  of  reasons  appear  insufficient  and  incon- 
dusive  :**  or,  oo  the  other  side,  "  The  nature 
of  the  case  affords  sudi  or  such  a  reason,  no 
mention  of  which  is,  in  this  work,  to  be  found.*' 
— Thus  it  is,  that,  even  where  the  reasoning 
may  appear  erroneous  or  inoondusive,  and  the 
proposed  provision  improper  or  inadequate, 
— even  in  these  places,  if  the  matter  be 
stated  with  that  deamess,  which  it  has  been 
the  <^ject  of  the  workman  to  give  to  every- 
thing that  ever  came  fitmi  his  pen,  and  whidi, 
on  the  occasion  in  question,  would,  in  a  more 
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particular  manner,  be  the  object  of  hit  en- 
deavour and  his  hope, — even  his  arorM  may, 
by  serving  or  helping  to  bring  to  view  the 
opposite  truths,  be  found  not  altcigether  de- 
void of  use. 

In  this  way  it  is,  that,  both  in  point  of 
matter  and  in  point  oi  form^  his  endeavour 
would  be  to  give  to  the  work  such  a  diarae- 
ter  and  complexion,  as  shall  be  found  corre- 
spondent to  the  progress  made,  in  these  our 
times,  in  every  other  line  of  useful  science : 
to  the  end  that,  neither  in  the  whole  nor  in 
any  part,  —  in  matters  of  law  any  more  than 
in  matters  dependent  on  mechanical  or  che- 
mical science,  — shall  the  lot  of  the  inhabi- 
tants of  your  part  of  the  globe,  be,  in  future, 
determined  by  the  unexperienced  and  ill-con- 
sidered imaginations  of  primaeval  barbarism. 

As  matters  of  law  stand  at  present,  in  ifow 
country,  Sir  (not  to  speak  of  owm^  on  what 
sort  of  basis  is  it  that  every  man's  dearest 
and  most  important  interests  stand,  or  rather 
fluctuate?  On  some  random  decision,  or 
string  of  frequently  contradictory  decisions, 
pronounced  in  this  or  that  barbarous  age,  al- 
most alMra3rs  without  any  intelligible  reason, 
under  the  impulse  of  some  private  and  sinis- 
ter interest,  perceptible  or  not  perceptible, 
without  thought  or  possibility  of  thought,  of 
any  such  circumstances  or  exig^des,  as  those 
of  the  people  by  whom  the  country  here  in 
question  is  inhabited  at  the  present  time : 
pronounced  by  men,  who,  if  disposition  and 
mdination  depend  in  any  degree  on  private 
interest,  were  as  fiir  from  being  wilUmg,  as 
from  being,  in  respect  of  intelligence^  able,  to 
render  their  decisions  conformable  to  the  in* 
terests,  even  of  the  people,  by  whose  disputes 
those  decisions  were  called  for,  and  whose 
situation  alone  it  was  possible  that,  in  the 
framing  of  those  decisions,  they  should  have 
in  view :  — even  of  the  people  of  those  seve- 
ral past  ages,  —  not  to  speak  of  those  of  the 
present  age,  or  of  ages  yet  to  come. 

Since  the  year  in  which  the  work  edited 
by  Mr.  Dnmont,  was  published  in  French, 
at  Paris,  —  viz.  the  year  1602,  —  that  same 
language  has  given  birth  to  two  authoritative 
codee — the  one  already  a  Pamwmion,  or  at 
least  designed  to  become  such,  publi^ed  by 
authority  of  the  Erench  Emperor;  the  other, 
confined  as  yet  to  the  p«}ia/ branch,  published 
by  authority  of  the  King  of  Bavaria.  In  both 
instances,  the  compositors  have  done  me  the 
honour  to  take  into  consideration  and  make 
mention  of  that  work  of  mine.  On  the  pro- 
posed occasion  in  quesdon,  I  should  not  fiul 
to  make  correspondent  return,  and  nuke  my 
best  profit  of  their  labours. 

The  examination  of  them  is  what  I  have 
as  yet  postponed,  waiting  for  some  particular 
occasion,  by  which  such  examination  might 
be  applied  to  some  particular  use.  But  to 
^varront  a  man  in  pronouncing,  and  with  con- 
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fidenoe,  that,  in  and  by  eadi  of  those  vwfci, 
a  prodigious  benefit  has  been  confefrcd  ca 
their  sul^ectb  by  their  respective  sovmgn, 
it  is  not  necessary  to  have  read  ao  much  ai  a 
angle  page.  Executed  as  well  as  the  aitire 
of  men  and  things  adnuts  of  ita  beiag  cie- 
cuted,  no  other  Uterary  work  can  vie  wA'n 
in  usefulness :  —  executed  in  the  very  wtnt 
manner  in  which,  in  the  present  state  sf  »- 
dety,  it  is  at  all  likely  to  be  executed,  it  as 
scarcely,  when  compared  with  the  cbaoi  to 
which  it  comes  to  be  substituted,  &£!  tobepiD- 
ducti  ve  of  dear  profit  in  the  account  of  bk. 

Of  some  of  the  leading  femturee,  by  vii^ 
the  work  here  proposed  would  be  diftii- 
ffuished  from  both  thoee,  —  a  work  oompoMd 
for  the  use  of  men  who  are  in  use  not  oaly 
to  think,  but  to  speak  and  print  what  tiie^ 
think,  from  works  composed  for  the  use  df 
men  who  scarcely  dare  spieak  what  they  think, 
and  to  whom  it  has  been  rendered  iafrM- 
ticable  to  print  what  they  think — a  i&^ 
sketch.  Sir,  has  just  been  laid  before  yoa. 

I.  For  securing  the  aptitude  of  it  io  point 
of  matter,  —  in  the  proponed  Engli$h  work, 
the  rationale  above  described :  in  neither  olf 
those  French  works,  any  security  at  sD,  is 
this  shape  or  any  other. 

IL  For  securing  the  aptitude  of  the  work  n 
point  of  ybrai,  —  ht  securing  to  it  the  oso- 
mum  of  cognoecibiUty — and  thereby  the  ad- 
vantage of  producing,  to  the  greatest  extest 
possible,  in  respect  of  number  of  obeervesat 
compared  with  number  of  juM-oftiervotts, 
whatever  effect  it  purposes  to  itself  to  pro- 
duce, in  Uie  proposed  English  woik  — I. 
Division  into  General  Code  and  systeo  of 
particular  codes.  2.  Division  of  the  tenor  c^ 
the  law  throughout  into  Main  text  and  Ei- 
pontory  matter,  3.  In  the  Penal  Code  (not 
to  insist  on  any  sudi  division  as  the  usual  and 
already  fiuniliar  one,)  iaUi  general  title$(^^ 
oi  general  application)  and  particular  titkt, 
(each  applying  exdusively  to  a  ^artiodar 
spedes  or  tribe  of  offences.)  4.  Dirision  of 
ifain  text  and  Expository  matter  together, 
into  definitional  matter,  descriptive  of  the 
main  bodg  of  each  offence ;  and  wtodificatix* 
matter,  indicative  of  the  several  causes  of 
just^ication,  aggravation,  extenmattou^sa^ei' 
emption,  whic^  Apply  to  it. 

II L  For  securing,  on  every  imaginahle  o^ 
casion,  actual  and  perfect  notorietg,  —to  eadi 
new  set  of  rights  acquired,  and  correspondent 
obligations  contracted,  —  vii.  by  whatsoerer 
instruments  of  conveyance  or  agreement  coa- 
tracted,  and  that  not  only  as  soon  at  coo- 
tracted,  but  also  before  contracted,  and  thence 
before  the  time  when  repentance  would  coa* 
too  late, — in  the  propoaed  English  work,  the 
already  described  Promulgation  paper: 

In  neither  of  those  French  works,  fbrUie 
necessary  cognoscibilitg  and  "^'^J''*^  ■*'!* 
described,  is  any  security  at  all,  in  any  of  tke 
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just  above  mentioiied  shapes,  or  in  any  other 
sbape,  either  declared  to  be  given,  or  dis- 
oemible. 

Here,  Sir,  yoa  see,  was  a  memento  given ; 
—  it  was  not  put  to  use :  — here  was  even  a 
^oMKtUi  thrown  down; — it  was  not  taken 
up.  Qreamatanoed  as  those  respectable  and 
-truly  useful  servants  of  the  public  were, 
causes  for  such  abstention  might,  wiUiout 
much  difSculty,  perhaps  be  found :  —  causes 
'which  it  would,  however,  be  more  easy  to 
imagine,  than  useful  to  express. 

Tliat,  in  the  United  States,  any  similar, 
or  any  other,  causes  should  be  found —  found 
not  only  operating,  but  operating  with  effect, 
^o  the  neglect  of  all  those  securities  for  the 
adaptation  of  law  to  the  only  useful  endi  of 
law, — is  a  result,  the  bare  possibility  of  whidi 
cannot,  by  a  feeding  mind,  be  regarded  with 
indifference. 

The  encouragement,  not  only  stipulated 
Ibr,  as  above,  but  demanded  in  advance,  is  a 
^emof  too  high  a  price,  to  be  cast,  either  nUo 
the  sea,  or  acrou  the  sea,  without  thought, 
or  without  such  prospect  of  a  suitable  return 
SM  the  nature  of  the  case  admits  of. 

Of  the  presumable  fitness  of  any  person 
for  the  execution  of  a  literary  work  proposed 
by  him,  no  evidence  so  apposite  can,  I  sup- 
pose, be  looked  for,  as  that  which  is  presented 
by  a  work  or  works,  where  any  such  happen 
to  be  in  existence,  taking  for  their  subject  the 
aulject  itself  which  is  proposed  to  be  taken 
in  hand,  or  any  part  or  parts  of  it. 

An  assortment,  as  nearly  complete  as  could 
be  formed,  of  such  of  my  printed  works  as 
have  taken  for  their  subtject  any  part  or  parts 
«»f  the  field  of  legisUtion,  acccmpanies  this 
letter,  and  solicits  the  honour  of  your  accept- 
ance. They  are  the  firuit  of  above  forty-five 
years  devoted  to  the  study  of  the  science,  and 
for  little  less  than  the  whole  of  that  time, 
without  a  view  to  anjrthing  but  the  improve- 
ment  of  it. 

If  to  a  discerning  mind,  such  as  that  to 
wfaidi  this  ofier  considers  itself  as  addressed, 
any  sudi  loote  pretMmptione,  as  are  caflhble 
of  being  afforded,  by  tokens  of  attention  and 
approbation,  given  by  foreign  authorities,  can 
be  of  any  use,  it  can  only  be  by  coiUrilmtmg 
to  produce,  should  such  be  the  result,  a  re- 
currence to  the  only  direct  and  proper  evi- 
dence—  vis.  the  works  themselves. 

Ciiixettship  of  France,  decreed  by  one  of 
the  National  Assemblies,  on  the  same  occa- 
sion on  which  the  like  mark  of  approbation 
was  bestowed  on  JosepikJVtes^  and  Thowuu 
Pagme. — In  one  of  the  Legislative  Assemblies 
held  during  the  consulate  of  the  present  Em- 
peror, eulogium  pronounced  by  one  of  the 
members  on  the  alwve-mentioned  work,  and 
printed  in  the  official  paper  —  Nomination 
(tboi^  by  subsequent  incidents  rendered 
fruitlns)  to  the  then  existing  Itutitute  of 


France — Trandation  of  that  same  work, 
made  by  order  of  the  Russian  govehunenip 
and  published  in  the  Russian  language,  be- 
sides another  published  in  the  same  language 
without  authority — Trandation  oi  another 
work,  vie  one  on  the  mode  of  providing  for 
the  poor,  made  and  published  during  the 
consuiate  by  the  municipality  of  Paris,  and 
j[if  I  have  been  not  misinformed)  since  put, 
in  some  shape  and  degree  or  other,  to  public 
use  —  these  tokens,  together  with  the  notices 
taken,  as  above,  in  the  JRrench  and  Bavarian 
codes,  may,  it  is  hoped,  have  the  additional 
good  effed^  of  rendering  it  pretty  apparent, 
that  governments  of  the  most  opposite  forms 
and  characters  have  found  something  to  ap- 
prove, nothing  considerable  to  disapprove, 
and  nothing  at  all  to  be  apfn-ehensioe  of,  in 
the  views  and  dispositions,  with  which  the  task 
here  proposed  would  be  taken  in  hand. 

In  a  man's  writing,  the  character  of  the 
wutral  part  is  not  so  dearly  delineated,  as 
that  of  the  intellecttuil  part,  of  his  fiame. 

Artifice,  in  pursuit  of  some  private  end, 
might  give  birth  to  an  offer  such  as  the  pre- 
sent, unaccompanied  with  any  such  intention 
as  that  of  giving  effect  to  the  engagement 
sought :  levitg,  though  pure  fi'om  original  in- 
sincerity, might  intervene  at  any  time,  and 
be  productive  of  the  same  fiulure. 

On  the  question  concerning  intellectual 
aptitude,  the  evidence  lying  before  you,  the 
judgment.  Sir,  will  be  your  own.  As  to  what 

Xds  moral  promise,  the  nature  of  the  case 
I  you  in  course  to  the  gentleman,  be  he 
who  he  may,  who  in  this  country,  stands 
charged  with  the  afiairs  of  your  State.  Trans- 
mitted to  him,  your  letter — I  mean  the  neces- 
sary letter  <^  authorization  above  stipulated 
for — may,  according  to  the  result  of  his  in- 
quiries, be  delivered  or  kept  back. 

§  II.  Advantages  promised. 

As  to  the  advantages  that  promise  to  re- 
sult fiom  the  aratuitousness  of  the  proposed 
service,  though  there  is  not  one  of  them  that 
seems  much  in  danger  of  escaping  the  obser- 
vation of  the  distinguished  person  to  whom 
the  proposal  is  addressed,  yet,  as  it  will  natu- 
rally have  to  pass  through  a  variety  of  hands, 
in  all  of  which  it  cannot  promise  itself  exactly 
the  same  degree  of  attention,  it  may  not  be 
amiss  that  these  features  of  recommendation 
should  in  this  place  be  distinctly  brought  to 
view. 

1.  fai  the  first  place,  no  pecuniary  diarge 
whatever  being  to  be  imposed  on  the  public, 
or  any  part  of  it,  the  great  and  prominent 
objection  which  public  works  in  general  have 
to  encounter,  has  here  no  place: — and  be 
the  chance  for  useful  service  rated  ever  so 
low,  still,  should  any  the  smallest  poiUon  be 
reaped,  it  will  be  all  dear  gain. 

2.  By  supervening  imbectUtg,  by  death,  or 
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even  hy  ievity  and  eapriee  od  the  port  of  the 
proposed  workman,  should  the  work  be  left 
in  a  8tat«  ever  so  fiv  from  cow^letenest,  still, 
to  the  public,  there  would  be  no  positive  loss : 
the  situation  in  whidi  in  this  respect  it  would 
find  itself  would,  at  the  worst,  be  but  what 
it  is  at  present — be  but  what  it  would  have 
been,  had  no  such  proposal  been  ever  made. 

3.  On  these  terms,  the  situation  of  the 
workman  stands  altogether  out  of  the  iniu- 
ence  of  any  sinister  motive,  from  which  either 
an  undue  protraetum  of  the  business,  or  an 
undue  aeceleratitm  of  it,  might  be  appre- 
hended:— protradiwuy  as  if  a  salary  were 
given,  to  be  received  during  the  amtiKuanee 
of  it:  acceleration^  as  if  it  were  a  sum  of 
money  to  be  once  paid,  or  a  life-annuity  to 
commence,  at  the  completion  of  it. 

4.  In  respect  of  the  commenoewtent,  and  so 
far  in  respect  of  the  completion^  of  the  work, 
it  admits  of  a  degree  of  promptitude,  the 
want  of  which  might  otherwise  be  hJal  to 
the  whole  design.  If  money  were  necessary, 
consents, —  I  need  not  set  myself  to  think  or 
to  inquire  in  what  number — would  be  requi- 
site to  be  obtained — obtained  not  only  for 
the  fixation  of  the  sum,  but  for  the  origina- 
tion of  the  measure,  and,  therefore,  if  not  for 
the  giving  of  any  answer,  at  any  rate  for  the 
giving  any  definitive  and  sufi(cient  answer  to 
this  address.  As  it  is,  a  single /af,  a  letter, 
how  short  soever,  fi^m  the  authority  to  which 
this  address  is  made,  suffices  for  giving  com- 
mencement to  the  work :  and  wlmtever  sub- 
sidiary matters  may  hereinafter  come  to  be 
suggested,  may  without  inconvenience  wait, 
in  that  case,  all  proper  and  accustomed  de- 
lays. 

5.  It  must,  I  think,  be  acknowledged  to  be 
a  feature  of  no  small  advantage  in  any  pro- 
posal, if  it  be  such  as  to  dear  fi^om  all  possible 
suspicion  of  sinister  interest,  all  uich  persons 
to  whom  it  may  happen  to  take  a  part  in  the 
giving  introduction  or  support  to  it. 

To  this  sort  of  advantage,  if  there  be  any 
imaginable  proposal  that  can  lay  daim,  tiiis, 
I  think,  caimot  easily  avoid  being  recognised 
to  be  thus  happily  circumstanced. 

With  or  without  any  particular  individual, 
in  the  character  of  proposed  workman  in  his 
«ye,  suppose  tiie  pre-eminent  person  to  tdiom 
tliis  proposal  is  submitted—suppose  him  bring- 
ing forward  a  plan,  tending  to  the  accomplish- 
ment of  the  proposed  work,  but  accompanied 
with  a  plan  of  remuneration^  in  the  ordinary 
shape  and  mode.  What  would  be,  be  he  who 
he  may,  the  motivee  to  which  the  proposal 
would  be  referred? — referred,  by  adversaries 
at  least,  not  to  speak  of  friends  ? — they  are 
by  mudi  too  obvious  to  need  mentioning. 

Supposing  it  the  good  fortune  of  this  pro- 
posal to  obtain  the  sort  of  approbation  which 
it  aspires  to,  I  have  set  myself  to  consider, 
by  what  pmhUc  token*  it  may  be  natural  and 


proper  for  that  appfobation  to  < 
The  inalnlity  I  have  found  mystf  oder,  tf 
obtaining  the  documents  neoeaaary  to  seove 
me  against  fiJling  into  misconception  respset- 
ing  such  of  the  nmctions  of  your  hi^  4 


Sir,  as  may  be  found  to  haye  sypCcatiBa  la 
tiie  present  case,  will,  I  hope,  in  case  of  sas- 
supposal,  obtain  for  me  the  benefit  of  jfoar 
bdnlgence. 

The  steps,  to  any  or  all  of  tvhicfc  it  mag 
happen  to  be  taken  in  tbb  Tiew,  pfcsaH 
themselves  to  my  imaginatioa  as  fbikrn: — 

1.  To  ky  the  proposal  before  Congress  tt 
its  meeting,  with  a  recommendatiam  to  take  it 
into  consideration,  stating,  or  not  statiag, 
the  provisional  anthorizatioB  given,  or  ia> 
tended  to  be  given,  to  the  author. 

3.  To  cause  a  wunmte  to  be  mmde  in  the 
books  of  the  President's  offtee,  atating  a  fs- 
solution,  on  the  part  of  the  I^mdemt  fit  tkt 
time  being,  to  lay  before  Congreas  any  sec^ 
part  of  the  work  as  may  have  been  rranaaat 
ted  during  his  continuance  in  offiee,  logttfwr 
wltha  recommendation  ofthe  like  operatidB, 
in  the  like  event,  to  fiUnre  presidenta. 

8.  To  transmit  a  copy  of  thia  propoasl, 
accompanied  with  a  like  reooaunendation,  to 
the  legisUtive  bodies  of  each,  or  any,  ofthe 
several  particular  Statet, 

4.  To  cause  it,  on  public  aecoot,  to  be 
printed  and  published  by  anthotit  j,  aa  < 
public  documents  are  in  use  to  be. 

For  afibrding  to  me  the 
ragement,  any  one  of  the  above  i 
of  ai^robation  would,  if  notified  to  aae  by  the 
Prendent,  be  sufficient :  bat  the  greater  the 
number  of  them  tiiat  may  come  umted,  the 
greater,  of  course,  and  the  more  opeintift, 
would  be  the  encouragement. 

Two  things  require  to  this  purpose  to  ba 
distinguished: — I.  The<iffs^itsdf;  S.  Any 
work  that  may  come  to  be  presented  1^  bm 
inexeattion  of  it. 

If,  hf  any  approbation  bestowed  upon  the 
deeign  itself  you  were  to  be  pledged  for  the 
like  or  any  other  tokens  oi  appr^mtion,  to 
be  bestowed  on  any  work  done  in  eaecntaen 
of  this  same  design,  this  woold  be  an  objee- 
tion  against  the  bestowing  any  such  provi- 
sional approbation  on  tAedbs^niiteel^  when 
it  comes,  the  work  might  appear  ill  adapted 
to  its  purpose,  and,  on  that  or  any  ofter  ac- 
count, not  likely  to  be  approved  by  the  ic^ 
spective  constituted  authorities,  on  which  the 
adoption  of  it  would  have  to  depend. 

With  submission,  it  appears  to  me.  Sir, 
that,  on  the  supposition  that  fAe  rfsnya  itmjf 
has  met  your  approbation,  it  would  not  be  a 
eomndttal  of  yoursetf^  were  yonto  mdatsks 
for  the  forwarding,  either  to  Congress  or  to  the 
several  legishtures,  for  tiieir  coiisfalfratifln. 
any  work,  that  shall  have  been  transndtled  by 
me,  in  execution  of  the  dceiyn  m  apprmd. 

For,  contrary  to  expectation,  when  pfo> 
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daced,  snppoie  the  work  to  prove,  in  your 
judgment,  to  ever  so  great  a  degree  absurd, 
and  even  ridiculous,  nothing  will  there  be  to 
hinder  you  from  saying  so :  wherever  it  goes, 
there  it  will  lie :  nor  will  it  impose,  on  any 
person,  any  such  trouble  as  that  of  taking 
it  into  consideration,  unless  some  person  or 
other  should  happen  to  be  to  such  a  degne 
impressed  with  the  contrary  notion  as  to  make 
the  proper  motion  for  causing  it  to  be  taken 
into  consideration,  as  in  the  case  of  any  par- 
ticular law  proposed  in  ordinary  course. 

As  to  tke  txptme  of  printinff — ^to  any  such 
extent  as  in  the  dinerent  cases  may  appear 
requisite — an  expense  so  moderate  would 
hardly,  I  should  suppose,  be  grudged  by  those 
to  whom  it  belongs  to  judge :  if  it  should,  it 
would  not  be  grudged  by  me. 

§  IIL  OhjectionM  answered, 

Against  an  enterprise  of  the  sort  in  ques- 
tion, a  host  of  jealousies  and  fears  will  na- 
turally be  springing  up  and  arming  themselves 
with  objections.  To  such  as  appear  best 
grounded,  or  most  (fusible,  I  proceed  to 
submit  such  answers  as  the  nature  of  the  case 
presents  to  me. 

Objection  the  1st. — Ditturbance  to  pro* 
perty,  and  other  existing  rights.^**  What!" 
(cries  the  man  of  law)  "  remove  our  land- 
marks! revolutionize  our  property!  throw 
every  thing  into  confusion !  Is  this  what  you 
would  be  at?  and  is  this  to  be  the  practiad 
findt  of  these  fine  theories  of  yours  ?" 

Such,  Sir,  if  not  where  jfoti  are — such,  at 
any  rate^  would  be  sure  to  be  hb  langtuge 


My  answer  is —  So  frras  the  objection  con- 
fines itsdf  to  the  law  of  private  rights  — when 
these,  and  any  other  number  of  declamatory 
generalities  in  the  same  strain  have  been 
expended,  the  onl^  real  mischief  which  they 
hold  up  to  view,  is,  that  whidi  is  reducible 
to  this  one  expression — to  existing  expectO" 
tiomsj  disappointment,  productive  tifthe  pom* 
JiU  senu  of  hss. 

What,  then,  is  this  mischief,  by  the  appre- 
hension of  which  the  proposed  Pumoraion  is 
thus  to  be  put  aside  ? 

It  is  the  very  mischief,  under  which  it  is 
iwtponible  that,  —  for  want  of  a  written,  and 
visible,  and  intelligible,  and  cognosdUe  rule 
of  action,  in  a  word,  for  want  of  a  Pannomion, 
— the  people  in  your  country  should  not  be 
at  present  labouring :  the  very  grievance  from 
vmch  it  is  the  olvject  of  this,  my  humble 
proposal,  to  be  admitted  to  afford  them  m^ 
best  assistance  towards  working  out  their 
deliverance:-^  the  prindpd  grievance,  which 
It  would  not  only  be  the  object,  but,  to  a  con- 
siderable degree^  the  eure  effect,  of  a  Puino^ 
mion,  to  remove* 

Throughout  the  whole  extent  of  the  ter- 
ritory of  the  United  Statee  (new-acquired 
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dependencies  excepted,  in  wluch  matters  can- 
not  but  be  still  worse,)  what  is  it  that,  at 
this  moment,  forms  the  basb  of  the  rule  of 
action?  What  but  an  ideal  and  shapeless 
mass  of  merefy  conjectural  and  essentiallg  un- 
cognoscibie  matter?— sioMer  without  mind, 
worh  without  an  author;  occupying,  through 
the  oscitaa(7  of  the  legislature,  a  p]wce  that 
ought  to  be  filled ;  and  exerdstng  in  it  the  au- 
thority that  ought  to  be  exerdsed,  by  ^f 

^ulRt  lex  verbis^  a  nutto,  nuUibiy  nunfuam-^ 
Law,  in  no  words^  by  no  many  never,  made  ^^ 

Law  which,  having  had  for  its  authors,  not 
the  people  themselves,  nor  any  persons  chosen 
by  the  people,  but  the  creatures,  the  ever- 
removable  and  completely  and  perpetually 
dependent  creatures  of  the  hing  alone  (tiU  tie 
revolution  this  was  completdy  troe,  and  even 
since,  it  has  not  wanted  mudi  of  being  so,) 
had,  of  course,  for  its  main  ol>iect,  not  the 
good  of  the  people,  but,  as  fiv  as  the  blind- 
ness or  patience  of  the  people  would  permit, 
the  interests—  the  sinister  and  confederated 
interests  —  of  the  creator,  under  whose  in- 
fluence, and  the  ereaturee,  by  whose  hands, 
it  was  spun  out :  — 

Law,  blundered  out  by  a  set  of  men,  who, 
— 'their  course  of  operation  not  being  at  Uidr 
own  command,  but  at  the  command  of  the 
phiintiffs  in  the  several  causes, ->  were  all 
along  as  completely  destitute  of  the  power, 
as,  under  the  influence  of  sinister  interest, 
they  could  not  but  be  of  the  inclination  to 
operate  in  pursuit  of  any  dear  and  enlaiged 
views  of  uriUty,  public  or  private,  or  so  mudi 
as  upon  any  oomprefaenave  and  consistent 
plan,  good  or  bad,  in  the  delineation  of  the 
righte  they  were  confirming,  and  the  obliga- 
tions they  were  imposing:  — and  wfaidi  ac- 
cordingly never  has  been,  nor,  to  any  purpose, 
good  or  bad,  ever  could  have  been,  nor  ever 
can  be,  the  result  of  antecedent  reflection, 
grounded  on  a  general  view  of  the  nature  of 
eadi  case,  of  the  exigendes  belonging  to  it, 
or  the  ansiogous  cases  connected  with  it :  nor, 
in  a  word,  anything  better  than  a  shapeless 
heap  of  odds  and  ends,  the  pattern  of  which 
has,  in  each  instance,  been  necessarily  deter- 
mined by  the  nature  of  the  demand,  put  in 
by  the  plainri£^  as  above :  — 

Law  which,  being,  in  so  fiv  as  it  could  be 
said  to  be  made,  msAit  at  a  multitude  of  suc- 
cessive periods,  and  for  the  use  and  govem- 
anoe  of  so  many  different  generations  of  men, 
—  men,  imbued  with  notions,  habituated  to 
modes  of  life,  differing,  more  or  less  w^ly, 
from  eadi  other,  as  well  as  fitm  those  whidi 
have  plaee  at  present, — would,  even  had  it 
been  well  adapted  to  the  drcumstances  and 
exigendes  of  the  times,  in  whidi  its  parts 
respectively  came  into  existenoe,  have,  to  a 
condderable  extent,  been  thereby  rendered, 
not  the  6tfM«r  adapted,  but  by  so  m«eh  the 
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warte  aiUpted,  to  tlie  notions  and  manners 
11010  prevalent,  to  the  state  of  things  at  prt" 
seni  in  existence:  — 

Law,  which,  by  its  essential /ma  and  dia- 
racter,  as  above  indicated,  is,  so  long  as  it 
retains  that  form,  altogether  disabled  from 
eil^r  giving  to  itself^  or  receiving  from  any 
other  quarter,  iwipravemeiUixcorrecUomf  upon 
a  scale  of  any  considerable  extent;  whidi, 
even  upon  the  minuteMt  scale,  cannot  give  to 
itself  any  improvement  in  the  way  o(  particu- 
lar utility,  but  at  the  expense  of  general  cer- 
taintjf :  nor,  even  at  that  price,  but  by  a  course 
of  successive  acts  of  arbitrary  power — acts 
productive,  in  the  first  place,  of  a  correspon- 
dent succession  of  particular  diaappoyfUmente^ 
followed,  each  of  them  in  proportion  as  it 
comes  to  be  known,  by  those  more  extensively 
spreading  apprekenaiom§  of  tneecMritif,  which 
are  among  the  inseparable  concomitants  and 
oonsequences  of  t^  ever  deplorable,  how- 
soever originally  necessary  and  unavoidable, 
taint  of  iniquity,  inherent  in  the  very  essence 
of  eX'poet*fiicto  law. 

Of  ex-pott'facto  law,  did  I  say?  Tes:  for 
that  whicA  by  common  sense,  speaking  by  the 
mouth  of  Cicero,  has  been  spoken  of  as  the 
most  mischievous  and  intolerable  abuse,  of 
which,  in  die  form  in  which  it  is  called  writ" 
ten  or  etatute  law,  the  rule  of  action  is  sus- 
ceptible, is  an  abomination  interwoven  in  the 
very  essence  of  that  spurious  and  impostrous 
substitute,  which,  to  its  makers  and  thdr 
dupes,  is  an  object  of  such  prostrate  admira- 
tion, and  such  inde&tigable  eulogy,  under  the 
name  of  common  or  unwritten  law. 

Of  unwritten  (for  such  is  the  term  in  use,) 
but  much  more  properly  of  uncon^wed  and 
unenacted  law  (for  <k  writing  there  is,  beyond 
comparison,  more  belonging  to  this  spurious 
than  to  the  genuine  sort)  —  of  this  impos- 
trous law,  the  fruits,  the  perpetual  fruits,  are 
—in  the  civil  or  non-penal  branch,  as  above ; 
uncertaintg,  uncognoedbility,  particular  disap- 
pointmentM,  without  end,  general  eense  ofinMe- 
carity  against  similar  disappointment  and  loss ; 
—  in  the  nenal  brandi,  uncertainty  and  vn- 
cognoecibuity,  as  before;  and,  instead  of 
compliance  and  obedience,  the  evil  oftrane- 
greuion,  mixed  with  the  evil  qf  puniahment : 
— in  both  branches,  in  the  breast  and  in  the 
bands  of  the  judge,  wnoer  everywhere  arhi- 
trary,  with  the  semblance  of  a  set  of  rules  to 
serve  as  a  eereen  to  it. 

Sudi  are  the  fruits  of  this  species  of  mock 
law,  even  in  the  country  which  gave  it  birth : 
how  much  more  pregnant  with  insecurity  — 
with  unexpected  and  useless  hardship — as 
well  in  the  shape  of  dvil  loee,  as  in  the  shape 
of  penal  u^fliction^  and  non-prevention  of 
crimes,  must  it  not  necessarilpr  be,  in  a  coun- 
try into  which  the  matter  of  it  is  continually 
imported;  imported  from  a  foreign  country, 
whose  yoke  the  American  nation  has,  to  all 


other  purposes,  so  happily  for  both 
shaken  off. 

Not  that  I  am  by  any  means  miawwe  of 
the  prodigious  mass  of  rabUsh,  of  which,  as 
the  importation  of  English  oomimm  law  lata 
America,  part  was,  on  the  chapge  of  phtt, 
naturally,  or  even  necessarily,  left  bdnd— 
other  parts,  since  the  original  importatkiB,  Sit 
different  times,  so  wisely  and  hapjpily  cast  eafc 

riahte,  titkee,  ueteaiaMtieal  eomrte^  in  aereni 
of  tiie  States  at  least;  distinctions  bctwea 
law  and  equity,  secret  Homered  BM>de  of 
extracting  testimony,  I  believe  everywhere, 
— and  so  forth.  Not  that  1  am  Vy  any  meaas 
insensible  to  the  prodigious  aUe  viatioo,  which, 
from  the  removal  of  so  large  a  portion  of  it, 
the  burthen  cannot  but  have  experieaced. 
But  though,  of  the  whole  mass  already  im- 
ported,  as  well  as  of  each  successive  mass,  ss 
they  come  respectively  to  be  imported,  there 
is,  and  will  be,  so  much  the  less  tliat  needi 
to  be  attended  to ;  yet,  from  iht  icspectiw 
magnitudes  of  those  several  maasfs  ao  iss- 
ported,  no  defolcation  ever  has  beoi  made, 
or  can  be  made.  The  consequence  is,  that 
what  alleviation  soever  the  burthen  of  the 
lawhaseverrecdved,orcan  ever  be  made  to 
receive,  as  above,  viz.  by  successive  patdies 
of  etatute  law,  applied  to  the  immense  and 
continually  growing  body  of  unwritten,  afisi 
eommoji  law,  is  confined  to  the  matter^  leaving 
the  ybrm  of  it  as  immeasuraUe,  as  inoooapre* 
hensLble,  and  consequently,  as  adverse  to  cr- 
tainty  and  cognotdbiHty,  as  ever. 

Yes,  Sir,  so  long  as  there  reaoains  any  the 
smallest  scrap  of  unwritten  law  unextirpoted, 
it  suffices  to  taint  with  its  own  corruptisa, 
— its  own  inbred  and  incurable  cormptioa, 
—  whatsoever  portion  of  etatute  law  has  ever 
been,  or  can  ever  be,  applied  to  it. 

So  fiu- then  as  duMrftojice  to  existing  r»9A<i 
is  the  disorder  in  question,  the  proposed  ope- 
ration, so  fiu-  from  producing  or  aggravating 
such  the  disorder,  presents  not  only  the  sere, 
but  the  only  possible  remedy.  Disturbance? 
— a  state  of  disturbance, — of  perpetual  and 
universally  extending  disturbaaee — is  tiie 
very  state  in  wMch  they  have  hitherto  exist- 
ed ;  have  existed,  and,  until  fixed  and  secured 
by  the  application  of  this  sole  remedy,  are 
condemned  to  remain  till  the  end  of  tine. 

All  this  whUe,  incapable  as,  in  respect  of 
its/ona,  it  is  of  serving,  in  any  tolerable  de- 
gree, in  its  present  state,  in  the  character  rf 
a  rule  of  action  and  guide  to  human  ccaArf, 
nothing  could  be  mudi  further  firom  the  tratfc, 
than  if,  in  speaking  of  the  matter  of  whidi 
English  common  law  is  composed,  a  msa 
were  to  represent  it  as  being  of  no  ose.  Goa- 
fiised,  indeterminate,  inadequate,  ill-adsptcd, 
and  inconsistent  as,  to  a  vast  extent,  tbt 
provision  or  no-provision  would  be  foaad  to 
be,  that  has  been  made  by  it  for  the  variaei 
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t.  ■■LIU  tbat  have  happened  to  present  tfaem- 
sclvet  for  deddoD ;  yet,  in  the  charaeter  d 
A  repotUorjf  for  such  cases,  it  affords,  for  the 
awiamifactorT  of  real  law,  a  stods  of  mate- 
rials which  is  beyond  all  price.  Traverse  the 
^vrhole  continent  of  Europe, — ransack  all  the 
Uliraries  belonging  to  the  jnrisprodbntial  sys- 
tems of  the  several  potitical  states, — add  Uie 
<*ontents  all  together, — ^you  would  not  be  able 
€o  compose  a  collection  of  eases  equal  in  va- 
riety, in  amplitude,  in  deamess  of  statement 
—  in  a  word,  all  points  taken  together,  in 
instructiveness — to  that  which  may  be  seen 
-to  be  afforded  by  the  collection  of  English 
J9eports  of  aeffudffed  cases,  on  adding  to  them 
the  abridpnenii  and  treatises,  by  whidi  a  sort 
of  order,  such  as  it  is,  has  been  given  to  thdr 
contents. 

Of  these  necessary  materials,  the  stock 
already  in  hand  is  not  only  rich,  but,  one  may 
▼enture  to  say,  sufficient :  nor,  to  the  com- 
position of  a  compute  body  of  law,  in  which, 
saving  the  requisite  allowance  to  be  made  for 
liuman  weakness,  every  imaginable  case  shsJl 
be  provided  for,  and  provided  for  in  the  best 
manner,  is  anything  at  present  wanting  but 
m  duly  arranging  lumd. 

Objection  2.  rimreign  Yoke. — It  was  to  free 
ciursehes  from  tke  yoke  of  foreign  law  tkat  we 
took  w  anms  against  tke  momarck  of  England  ; 
rnnd  skeil  an  obscure  snhjeet  of  tke  same  na* 
tiam  fasten  anotker  suck  goke  upon  owr  necks  f 

It  may  perhaps  appear  an  idle  precaution, 
to  bring  to  view,  in  the  character  of  an  ob- 
jection capable  of  being  urged,  an  observation 
•o  palpaUy  void  of  substance.  But  it  is  not 
always  by  the  most  rational  argument  that 
the  strongest  impression  is  made.  At  any 
rate,  the  answer  wUl,  I  flatter  myself,  be 
found  suffident. 

1.  The  yoke,  the  foreign  yoke,  is  already 
about  your  necks :  you  were  bom  with  it 
about  your  necks. 

What  your  proposed  scribe  does,  if  he  does 
anything,  is  to  facilitate  to  you  the  means 
of  relieving  yoursdves  from  it. 

2.  Year  by  year,  or  rather  term  hjterm — 
that  is,  quarter  by  quarter — the  mass  and  bur- 
then of  it  recdves,  at  present,  its  increase. 
What  he  does,  if  he  does  anything,  will  be 
to  help  to  relieve  you  from  such  increase. 

8.  By  him,  let  him  do  what  he  may,  no 
joke  win  be  imposed ;  nothing,  like  the  im- 
podtion  of  a  y(^e,  either  done,  or  so  much  as 
attempted.  By  him,  let  him  do  what  he  may, 
no  act  of  power  will  be  performed,  not  any 
the  minutest  partideof  power  exercised.  The 
honour  for  whidi  he  is  suing,  is  that  of  being 
admitted  to  work  in  the  dbaracter  of  a  ser- 
Tant.  Labour  alone  will  be  kis  part :  accep- 
tance, rejection,  alteration,  decinon,  choice, 
with  as  much  or  as  little  labour  as  it  may 
be  your  pleasure  to  bestow  upon  it,  will  li« 
$tntr*s. 
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Yes : — if,  to  have  part  in  the  governance 
and  plunder  of  you  for  seven  years,  he  were 
to  be  occupied  in  cringing  to  you,  and  in  flat- 
tering you,  for  as  many  days  or  weeks,  then 
indeed  there  might  be  power  for  him  to  exer- 
cise, then  indeed  there  migki  be  a  y(^e  for 
jrou  to  take  upon  yourselves,  and  for  him  to 
mipose : — but  any  such  authority  is  not  more 
completdy  out  of  hb  reach,  than  it  is,  and 
ever  would  be,  out  of  his  wish. 

4.  In  suing  to  be  thus  employed  himself  it 
is  no  less  opponte  to  his  wish,  than  above  his 
power,  to  exdude  fitwn  the  same  emplovment 
any  of  yoursdves.  But  of  this  a  little  for- 
ther  on. 

Heavy  or  light,  by  your  own  hands,  if  by 
any,  will  the  burthen,  if  any,  be  imposed. 

5.  Innumerable  are  the  y^es, — the  addi* 
tiona  to  the  existingforeign  yoke, — by  which, 
until  you  take  this  caAy  method  of  securing 
yoursdves  against  all  such  nuisances,  the  bur- 
then, you  now  labour  under,  will  continue  to 
be  increased. 

Not  a  year,  not  a  quarter  of  a  year,  but, 
here,  in  this  country,  fresh  loads  are  produced 
of  the  excrementitious  matter,  of  which  this 
burthen  is  composed.  Of  this  matter,  this  or 
that  portion,  will  it,  or  will  it  not,  by  such 
or  such  a  time,  have,  in  your  country,  begun 
to  swell  the  load  ?  Upon  arrivals  or  non-ar- 
rivals-.upon  winds  and  waves — upon  good 
or  ill-humour  between  the  two  nations —  will 
even  possUrilitf  depend  in  the  first  place. 

Let  possibiUtg  be  now  converted  into  foet. 
The  produce  of  the  last  twdvemonth,  or  of 
the  last  quarter,  or  such  other  portion  as  ao- 
ddent  may  have  determined,  is  now  arrived. 
Upon  whom,  on  the  occasion  of  each  cause, 
will  the  acceptance  or  rejection  of  it,  and  fk 
eadi  particular  portion  of  it,  depoid?  Upon 
voursel  ves  altogether  ? — upon  your  appointed 
legislators  ? — upon  the  aggregate.of  all  your 
legidadve  bodies  ?— -or,  upon  any  one  of  them? 
No :  but,  on  eadi  partaodar  occasion,  upon  the 
will  of  some  one  or  other  sudi  sinall  number 
of  yoursdves,  acting  as  judge  or  judges. 

Take,  for  example,  any  one  such  judge, 
upon  this  or  that  case,  that  diance  has  brought 
before  him,  this  or  that  En^iah  decinon  (let 
it  be  supposed)  bears ;  will  it,  or  will  it  not, 
be  taken  by  him  for  his  guide?  On  contin- 
gency upon  contmgency  depends  the  answer. 
The  last  eargo,  has  it,  m  the  iriiole,  or  anv 
part  of  it,  come  into  his  hands,  or  under  htt 
cognizance  ?  if  not  the  whole,  but  a  part  onlj, 
what  part?  The  case  produced  to  him,  will 
he,  or  will  he  not,  pay  regard  to  it?  Yes  or 
no  depends— .(for  I  see  not  howit  should  fiul 
of  depending)  —  altogether  upon  his  good 
pleasure.  If  it  be  such  as  suits  his  views,  be 
makes  use  of  it :  if  it  be  sudi  as  does  not  suit 
his  views,  he  turns  aside  from  it 

6.  innumerable— -and  many  of  them  still 
more  obscure  than  your  proffered  aervant — 
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are  the  workaieii*  who,  in  tliib  eonatrj,  and 
wt  pretent,  bear,  each  of  tbemi,  a  part,  in  the 
liihinning  of  these  snooeMive  aecretioDB  to 
thk  yodr  fbreigii  yoke. 

At  preteat,  under  tiie  eziitiiig  system  of 
bimdand  sheepidi  aeqnicaeenoe,  wlioarBtliey, 
who  thus, — in  cenjimetioii,  incaehinstanee, 
with  this  or  that  judge, — beeome  respee- 
ti?ely  the  arlnters  of  your  fiiie  ?  Spewing  of 
indiyiduals,  to  say  «io,  is,  in  any  instaaee, 
impoflsihle :  spealong  genenJhr,  a  jwdlge,  or 
bench  of  judges,  nominees  of  a  foreign  mo- 
nardi ; -~  or,  to  speak  more  eorrectly,  as  well 
aa  partienkrly,  a  mixed  yet  oncommmieating 
midtitude,  composed  of  Judget,  adoocaiei, 
a^-mppomUd  note  tdken,  Utm  report  writer $, 
Ino  treattee^makers,  lam-abrUgmaU  wmAerif 
and  paWshing  lam-hookeeOers. 

Sappose,  on  the  other  hand,  the  proposed 
work  ezecoted,  the  proposed  AoMosium  eom- 
pleted ;  -^  in  what  state  would  the  rule  of 
action  be  among  you  in  that  case?  Oomprised 
it  would  be,  the  whole  of  it,  in  a  small  num- 
ber of  vdumes ;  the  part  necessary  to  eadb 
man  in  particular  in  some  one  small  volume : 
— the  whole  heap  of  foreign  lumber,  existing 
and  lutnre  contingent,  as  completely  super- 
seded, rendered  as  completely  useless,  as  an 
equal  quantity  of  achooi  dimmUy^  or  Rome^ 
bredeanom  Ino, 

Wide,  in  this  le^et,  is  the  difference  be- 
tween a  situation,  in  which  not  a  particle  of 
hboiwr  has  place  without  a  correspondent  par- 
ticle of  power  attached  to  it,  and  a  tadc  which 
would  hare  to  consist  purdy  of  labour,  with- 
out any  the  least  particle  of  power  attached 
to  it. 

But,  though  thus  bare  of  power  would  be 
the  service  in  quettbn,  if  rendered  by  an 
obscure  and  unknown /wtMRcr,  the  case  not 
oiUy  might  be,  but  naturaUy  would  be,  very 
dirorent,  if  a  service  of  the  self>8ame  nature 
were  to  find  the  performance  of  it  lodged  in 
the  hands  of  a  natwe.  In  that  case,  what- 
ever reputation^  and  consequent  ttf/faieace,  it 
might  happen  to  a  man  to  obtain  by  the  exe- 
cution of  tt,  would,  in  his  situation,  and  for 
his  benefit,  convert  itself  into  so  roudi  poioer. 
In  power,  in  short,  not  only  would  the  per- 
formance of  the  service  temknate,  but  it  b  in 
power  that  the  choice  of.  the  person  for  the 
performance  of  it  would  have  orifftmOed.  If, 
therefore,  the  business  finds  itself  in  the 
hands  of  a  foreigner,  there  will  be  at  least 
tkie  advantage,  via.  that  the  judgment  to  be 
pronounoed  upon  it  will  stand  so  mudi  the 
clearer  of  the  influence  of  h>cal,  as  well  as 
personal,  enmities  and  partialities,  and  the 
work  MtandM  so  mudi  the  better  chance  of  be- 
ing judged  and  decided  upon,  on  the  ground 
of  its  own  intiinsie  merits, — its  own  fitness 
for  the  intended  purpose. 

I>isenmions  of  this  sort  do  not,  it  must  be 
confosied,  shed  any  very  brilliant  lustre  upon 


human  nature ;  —  but  so  it  is  that  we  sr 
oonstitoted:  and,  being  thus  eonttitBtrd,  it 
is  imposrible  for  us  to  act  either  pradeady 
or  beneficially,  any  fiirther  than  aa  we  I 
ourselves  for  what  we  are. 

As  to  feca/ jealousies,  to  my  eyes,  < 
sion,  be  the  seat  of  it  ^HiereH  may,  ii 
a  pleasing  object  But,  though  in  sooseaisa- 
sure  it  depends  on  a  man's  choiee  what  «h- 
jects  he  shaliyix  his  eyes  upon,  it  depcads  ast 
altogether  upon  his  will,  what  otjocts  Ad 
pose  before  them. 

By  the  words  northern  and  oomikem^  d 
my  eyes  or  my  memory  do  not  deceive  ais, 
one  cause  of  division,  more  or  leaa  active, 
has  been  indicated,  as  havii^plaee,  aod  bmr 
or  less  frequently  manifesting  its  injuenw, 
in  your  confederacy.  Supposing  thia  to  be  sa» 
iriuit  is  then  the  consequence?  For  p«Hc 
service  in  this  or  in  any  other  fine,  if  a  mcai- 
ber  of  the  soutiiem  division  presenta  hhrnsdl^ 
or  is  held  up  to  view,  jealousy  and  op|ifMitiMB 
gather  in  the  northern  regions :  and  so,  vie^ 
vend. 

Another  source  of  division,  thovgli  to  mj 
unpractised  eye  not  so  dear  and  intelfiig;Ale 
an  one  as  the  foregoing,  is  that  whidi  is 
brought  to  view  by  Uie  words  d!waocral  and 
federaUat. 

Under  these  circumstancea,  be  the  natve 
of  the  work  ever  so  uninviting,  if  a  hand  were 
to  be  offered  for  it,  from  one  of  the  sides  db* 
tingnished  as  above,  in  the  natural  eoiirsa  of 
things,  it  would  find  on  the  other  aide,  haais 
drawn  up  in  arrav,  and  prepared,  if  pooaAle, 
to  repel  it^  Sudi  at  least  would  be  the  esse 
here,  Sncm,  in  a  word,  would  be  the  eaie 
(for  such  hsa  ever  hitherto  been  the  cmt) 
wherever  there  have  been  pmiiee:  — wfacre- 
ever  there  has  been  either  HbMf^  or  the 
appearance  of  it  If  to  this  nde  mt  hmdof 
the  United  States  afford  an  exception,  it  ii  a 
land — not  of  men,  but  angds. 

Such,  then,  are  tlie  perils  wfai^  a  work  of 
the  sort  in  question  would  have  to  eneoaa- 
ter,  if  proposed  for  a  nmtioe  workman:  peA, 
which,  in  proportion  to  the  utflity  of  the 
woric,  would,  itisapprehended,  bemore  fikdy 
to  receive  increase  uum  diminution:  from  these 
perfls,  at  least,  it  would  be  saved,  by  aooepc- 
anoe  ^en  to  a  remote  and  foreign  hand. 

Objection  3.  Foreigner*$  neoeeaarg  igmo- 
ranee, — A  foreignar^  hjf  whom  the  lerrtoy 
hag  mot,  any  part  of  it,  ever  boon,  or  ever  ma 
be  visited,  ^^  who,  with  the  pomiUtien,  with 
the  territory,  or  H$  local  peamaritiee,  never 
ha$  had,  nor  propoeee  ever  to  ham,  any  the 
least  pereonal  acquaintance, — apereen§eeff' 
ewmstaneed, — a  pereon  thu  ignorant — aas- 
voidabhf  and  ineirabbf  ignorant ^^«f  eo  many 
neeeeeary  points  4tf  hnowledge, — isheaper^ 
eon  who,  wiA  any  propriety,  can  be  looked  te 
for  aMsaeh  serviee  f 

1.  To  this  question,  one  answer  msy  be 
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giyen  by  another  question.  The  iegislatorB^ 
— Buch  as  they  are»  to  whose  combined  exer- 
tions the  loads  of  writing,  of  which  our  and 
your  uHwriiten,  law  is  composed,  owe  their  ex- 
istence,— have  already  been  laid  beibre  you, 
and  brought  under  review : — our  advocates, 
etcr  judges,  omr  note-takers;  ow  report- 
makers,  our  treatise  and  abridgment-makers, 
our  pttbUslung  law -booksellers.  By  how 
many  of  all  these  functionaries  has  the  legisla- 
tive system  of  the  United  States  been  ever 
studied — been  ever  so  mudi  as  thought  of — 
or  the  country  visited? 

2.  Another  answer  is — that,  upon  a  doser 
•erutiny,  the  points,  which  present  a  demand 
lor  loGil  knowledge,  would  not,  it  is  sup- 
posed, be  found  to  cover,  in  the  field  of  law, 
so  great  an  extent,  nor  yet  to  be  so  difficult 
to  ifiscriniinate  beforehand,  as,  upon  a  tran- 
sient glance,  general  notions  might  lead  any 
person  to  iomgine. 

3.  Nor,  if  I  may  venture  to  say  as  much, 
would  it  be  easy  to  find  any  person,  more 
eompletely  aware  of  the  demand,  presented  by 
the  nature  of  the  case,  for  attention  to  those 
local  exigencies ;  nor  more  completely  in  the 
bsbit  of  looking  over  the  field  of  law  in  thb 
particular  view. 

Of  this  disposition,  and  this  habit,  exem- 
plifications of  considerable  amplitude  may  be 
seen,  in  the  alr^y-mentioned  work,  wUch, 
lor  these  nine  years,  has  been  under  the  pub- 
lic eye:  and  by  that  work.  Sir,  I  am  saved 
firom  the  need  of  attempting,  on  the  present 
oecasiony  to  give  you  any  forther  trouble  on 
this  head. 

Thus  in  the  case  of  netitd  law.  Of  the  gt" 
mera  of  oflfences, — as  distii^uished  or  distin- 
guishable by  their  generic  names — msrdier, 
defamation,  th^,  robbery,  and  so  forth, — 
dranitions  may,  for  the  most  part,  be  the 
same  all  the  world  over.  But  for  particular 
epeciee,  occasion  may  be  afforded,  by  particu- 
lar local  circumstances : — and  so  in  regard  to 
caoses  of  jmtt^ieation,  aggravation,  extenua- 
iion,  or  exemption,  with  demand  for  corres- 
ponding varieties,  in  respect  of  eatisfaction  or 
punithment: — And  so  in  regard  to  contracte. 

Accordingly,  in  any  draught  which  I  should 
draw,  care  would  be  taken,  not  only  to  keep 
the  distinction  all  along  in  mind,  but  to  keep 
pointed  towards  it  the  attention  of  all  those 
to  whom  in  dernier  resort  it  belonged  to 
jadge. 

4.  I  say  to  thcee  to  whom  it  belonged  to 
judge: — ror,  as  it  never  would  be  by  myself, 
neiUier  by  any  one  else  let  it  be  forgotten, — 
that,  of  any  body  of  proposed  laws,  to  which 
it  may  happen  to  have  been  drawn  up  by  the 
proposed  d^gfatsman,  there  is  not  any  part, 
of  which  the  legislative  bodies  in  the  several 
United  States  will  not  take,  each  of  them 
according  to  its  competence,  perfect  and  effec- 
tual cognisance :  cognizance  no  less  perfect  I 


and  effectual  than  what  has  been  taken  of 
any  other  portion  of  the  matter  of  law,  to 
which  their  sanction  has  req>ectively  been 
given  or  refosed. 

Whatsoever,  therefore,  may,  in  relation  to 
the  local  points  in  question,  be  the  ignorance 
of  the  proposed  and  supposed  foreignwuights- 
man,  and,  in  his  drau^t,  whatsoever  OMiy  have 
been  the  errore  produced  by  these  ignorances, 
— all  such  errors  will,  for  their  correction, 
have  the  same  instruments  and  opportunities 
as  any  other  errors  that  ever  have  been,  or 
may  eyet  come  to  be,  made  and  corrected. 

5.  Not  but  thai,  on  this,  as  on  most  other 
occasions,  it  is  more  to  be  desired  that  errors, 
of  whstever  kind,  should,  particularly  in  sndi 
a  work,  have  never  htea  made,  than  that, 
having  been  made,  they  should  be  corrected^ 
->  and,  by  original  ««cAifUMi,  not  only  the  tune 
and  huKHir  necessary  to  correction  would  be 
saved,  but  the  danger  of  imi-correchm— of 
their  not  being  corrected — avoided. 

Objection  4.  Shawte  of  being  beholden  to  m 
foreigner. 

But  n  foreigner — how  necessary  soever  the 
work  itself  may  be — would  it  not,  to  Ame- 
rican dtisens,  be  matter  of  ^ust  shame,  to  see 
a  fi)reign  hand  entrusted  with,  or  so  much  as 
employed  in,  the  execution  of  it  ?  America, 
the  whole  population  of  United  America-^Uw 
dght  or  nine  millions,  or  whatever  may  be 
the  amount  of  it — among  such  multitude  cdf 
hands,  constantly  occupied  in  the  business  of 
legislation,  does  it  not  contain  so  much  as  a 
single  one,  competent  to  sudi  a  task? 

A  question  tiiis,  which  will  be  apt  to  ap- 
pear much  more  within  my  competence  to|Mrf, 
than  to  find  an  answer  for.  I  shall  venture, 
however,  to  submit  answers  more  than  one  :— 

1.  In  the  first  place,  what  I  believe  is  cer- 
tain, is — that»  whatsoever  number  of  persons 
thus  qualified  may,  at  this  time,  be  in  exists 
ence,  no  one  such  person  has  as  yet,  at  any 
time,  made  himself  known  as  sndi,  or  been 
recognised  as  sudi. 

2.  In  the  next  place, — be  the  number  of 
persons,  in  an  equal,  or  by  any  amount  supe- 
rior, degree,  eompetent  to  the  task  in  ques- 
tion, ever  so  great — of  the  ofier  hers  sub- 
mitted, it  is  no  part,  either  of  the  design,  or 
tendency,  to  deprive  the  United  Statee  of 
the  services  of  an^  one.  On  the  cmitrary, 
among  its  tendencies  is  that  of  calling  forth 
into  action,  to  this  very  purpose,  and  on  this 
very  occasion,  whatsoever  qualifications  or 
capabilities,  of  the  kind  in  question,  may  hap- 
pen to  be  in  existence. 

3.  Of  this  sort  of  national  jealousy,  if 
the  effect  be  to  call  forth  into  existence  any 
competitors,  who  would  not  otherwisecxist-^ 
so  fiu"  at  least,  if  the  sort  of  work,  supposing 
it  well  executed,  be  deemed  a  useful  one — in 
such  case,  as  well  the  utility  of  this  offer  as 
the  propriety  of  giving  acceptanoe  to  it,  will 
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be  out  of  dbpute;  and,  in  audi  a  competition, 
the  danger  that  tbe  work  of  a  perfect  stranger 
should,  to  the  prejudice  of  local  interests  and 
influences,  obtain  an  undue  preference,  will 
hardly  appear  very  formidable. 

4.  If,  on  the  other  hand,  it  should  happen 
to  it,  eiUier  to  be  the  only  work  produced, 
or,  finding  rival  works  to  contend  with,  to 
be  really,  in  the  judgment  of  the  competent 
judges,  thought  better  adapted  than  any  other 
to  the  intended  purpose,  — in  either  of  these 
eases,  any  such  supposition,  as  that,  on  the 
occasion  of  such  a  work,  these  same  judges 
would  see  their  country  less  well  served,  or 
not  served  at  all,  rather  than  see  it  served  by 
a  foreign  hand,  —  and  that,  accordingly,  they 
would  put  it  in  the  power  of  any  foreigner, 
to  preclude  them  from  the  benefit  of  a  good 
body  of  law,  or  so  much  as  of  a  single  good 
elause  in  a  law,  merely  by  being  the  first  to 
propose  it,  is  that  sort  of  supposition,  which, 
if  seriously  made,  would  not,  I  imagine,  be, 
very  generally,  well  received. 

5.  Whatsoever  disposition  toward  jealousy 
it  might  happen  to  an  offer  of  thb  sort  to 
have  to  encounter,  a  man,  of  whom  it  were 
perfectly  known,  that  in  person  he  could  never 
be  preunty  to  give  to  any  one  the  sort  of 
offence  which  such  a  disposition  supposes, 
should  naturally,  on  thb  supposition,  present 
such  a  ground  for  acceptance,  as  should  give 
him,  on  this  one  score  at  least,  the  advantage 
over  a  native.  On  affections  of  this  kind,  du- 
tanoe  in  respect  of  plaeef  —  especially  when 
the  continuance  of  it  is  certain,  —  produces 
an  effect  intimately  analogous  to,  and  little 
different  fitun,  that  of  time.  In  the  present 
case,  were  the  proposed  workman  already 
numbered  among  the  dead,  he  could  not  be 
more  effectually  placed  out  of  the  si^ht  of 
the  people,  and  in  particular  of  the  constituted 
authorities,  in  whose  service  it  is  his  ambition 
thus  to  place  himself^  than,  to  the  day  of  his 
dMth,  he  would  find  it  necessary  to  remain,  if 
this  his  offer  found  acceptance. 

6.  So  fer  from  operating  as  an  objection, 
at  least  in  the  mind  of  any  gentleman  who 
fills  the  high  station  to  whidi  this  <^er  is 
addressed,  what  I  should  expect  is — to  find 
this  very  circumstance  offoreignership  placed, 
and  on  this  very  score,  to  the  account  of  ad- 


There  are  certain  situations,  and  those 
highly  important  ones,  for  the  filling  of  which 
it  has  been  a  known  nuudm  among  republican 
states,  to  resort  to  foreigners  in  preference 
to  natives.  Among  the  Italian  republics,  this 
tort  of  poliqr  was  applied  —  sometimes  by 
usage,  sometimes  hj  positive  law — not  only 
to  tibe  subordinate  situation  designated  among 
us  by  the  title  g£  judge,  but  to  that  oipodeeta : 
a  sort  of  supreme  monarchical  magistrate,  to 
whose  power,  while  it  lasted,  it  seems  not 
▼ery  easy  to  assign  any  very  distinct  limits. 


My  books  are  not  at  present  within  my  reach: 
but  in  the  case  of  the /MKfesta,  instances,  asvt 
than  one,  will  be  found  in  8isnioiidi*a  ktclf 
published  history  of  the  ItaHan  lepabfis : 
and,  in  the  case  id  judge,  I  have  read  laws 
to  that  effect  in  the  codes  of  ItaliaB  states, 
more  than  one :  and  if  I  do  not  miarecolleet, 
these  instances,  or  some  of  them,  are  mea- 
tioned  in  the  «  Defence  of  the  Comati 
of  the  United  Statee,**  by  Mi,  Adams. 

Of  this  preference  the  cause — the  i ' 
cause — seems  manifest  enough.  For  aay  sf 
those  great  and  enviable  situational  sddoai 
could  a  man,  whose  character  was  such  as  ta 
afford  him  any  chance  of  finding  acceptaneg, 
offer  himself,  without  rainng  up  i 
seli^  besides  a  band  of  rivals,  a  i 
host  of  adversaries. 

Nor  was  iheju9t\ficative  cause — the  ret 
— much  less  dear  or  impressive.   In  any  i 
powerful  situation,  no  native  could  seat  1 
self,  without  bringing  into  it,  in  hb  1 
a  awarm  of  sinister  interests,  prejudioes,  sad 
partialities. 

§  IV.  Advancee  aJreadg  made  towmrdt  the 
Execution  of  the  propoeed  Work. 

The  degree  of  advance  already  made  by  my 
labours  in  the  field  of  legialatioo — and  the 
order  oipriorttg  in  whidi,  if  undertaken,  €kt 
several  distinguishable  parts  of  the  /^■■esiiae 
would  be  proposed  to  be  executed  —  these 
seem  to  be  of  the  number  of  the  topics,  ea 
which  something  will,  on  such  an  occawiB, 
be  expected;  and  on  whidi  accordingly  it 
will  not  be  allowable  for  me  to  be  altogether 
silent. 

On  these  tofncs,  on  the  other  hand,  mj 
considerable  detaiU  would,  if  comprised  with> 
in  the  compass  of  this  paper,  swell  it  to  sudi 
a  bulk,  as  to  suligect  to  too  great  a  dc^^rcc  of 
uncertainty  its  prospect  of  finding  a  reader, 
in  the  exalted  and  busy  station  to  %rhidi  it  is 
addressed. 

The  pcnnt  for  your  consideration.  Sir,  sap- 
posing  the  work  in  itseK^  desirable  osie,  wiQ, 
unless  I  roisconcdve  the  matter,  be  feond 
to  be  —  whether,  if  this  proposal  should  be 
passed  by  without  acceptance,  the  rejectioa 
would  leave  an  adequate  probability  of  see- 
ing the  work  executed,  at  any  future  period, 
and  under  other  circumstances,  to  tqlul  ad> 
vantage? — and,  in  particular,  whether  there 
be  any  such  probability,  that  any  other  persoa 
will  arise,  who  having,  without  recopc  or 
prospect  of  pecuniary  retribution,  made  eqeal 
advances  in  the  prosecution  of  such  a  des^a, 
shall,  upon  the  same  desirable  terms,  be  ready 
to  undertake  to  do  what  depends  upon  him 
towards  the  completion  of  it? 

To  enable  you  to  afford  to  yourself  a  pro- 
per answer  to  these  questions,  the  foDowiaf 
statements,  compressed  as  they  are,  and  esa- 
sequently,  in  a  proportionable  degree,  deft- 
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cient  in  point  of  specific  information,  may  yet 
perbapB  be  found  to  suffice :  — 

1.  In  regard  to  the  penal  code,  the  work 
is  already  in  a  state  of  considerable  forward- 
ness. That  it  was  so,  so  long  ago  as  ttie  year 
1803, — not  to  speak  of  a  much  earlier  period, 
— may  be  seen  from  the  work  edited  in  that 
year  in  the  French  Isnguage  by  Mr.  Dumont. 
What  may  be  ae&a  upon  the  iaJse  of  that  work 
ia  indeed  a  sample;  but  it  is  no  more  than  a 
sample :  a  great  deal  more  had  even  ihen  been 
executed  than  is  there  exhibited ;  perhaps  the 
greatest  part  of  the  whole :  — a  few  months 
would,  if  I  do  not  much  miscalculate,  suffice 
lor  the  completion  of  it —  I  mean,  m  terminis, 

2.  As  to  the  civil  code,  in  the  adjustment 
of  the  terms  of  it,  but  litlJe  advance  has  been 
made:  but,  in  respect  o£  leading  principles,  of 
whidi,  in  regard  to  form  as  well  as  matter,  a 
pretty  ample  view  may  in  that  same  work  be 
aeen,  they  have  long  ago  been  settled. 

3.  Of  the  subject  of  the  judicial  establish* 
meni — rthe  judiciary  is,  I  think,  the  more 
eondse  a^KHnination  it  goes  by  with  you,) — 
•  pretty  full  view  may  be  seen  in  the  printed, 
but  never  yet  published,  papers  drawn  up 
about  the  year  1790,  on  the  occasion  of  the 
Fk-ench  revolution :  copy  herewith  sent,  as 
per  list.  To  adapt  it  to  the  purpose  of  the 
United  States,  if  the  system  actually  in  force 
there  should  be  regarded  as  susceptible  of 
improvement,  would  of  course  require  con- 
siderable modifications. 

4.  As  to  procedure  — judicial  procedure,  — 
in  the  adjustment  of  Uie  principles  of  that 
branch  of  the  law,  considerable  progress  was 
necessarily  made,  of  which  the  result  was 
brought  to  view,  and  may  be  seen  in  the 
eourse  of  the  inquiry  made  into  the  subject 
id  the  correspondent  part  of  the  qfflcud  es- 
imblishment,  as  above. 

Since  that  time,  fiirther  advances  were 
made,  and  presented  to  view  in  the  work  in- 
tituled Scotch  Reform,  ff^c,  pubUshed  anno 
1806 :  copy  herewith  sent. 

In  addition  to  this,  a  work,  complete,  or 
nearly  so,  on  the  subject  o£ Forthcomingneu, 
— vis.  on  the  most  effectual,  and  in  other  re- 
spects most  proper,  means  to  be  employed 
for  ordering  matters  in  such  sort  that,  whe- 
ther for  the  purpose  (as  they  say  in  French) 
€i  justieiabiHtif  (I  mean  being  placed  at  the 
dispoeal  of  the  judicial  authorities,)  or  for  the 
purpose  of  evidence  (I  mean  being  made  to 
lornish  evidence,)  as  well  all  thmgs  as  all 
persons  requisite  shall,  on  each  occasion,  be 
fprthcouUni/, — lies  by  me  in  manuscript. 

5.  The  subject  of  evidence  has  been  eza- 
nined  in  its  whole  extent,  and  sifted  to  the 
bottom.  A  work  of  mine  on  this  subject,  un- 
der the  title  of  Tlie  Rationale  of  Evidence,  — 
enoogh  to  occupy  two  moderate-sized  quarto 
yolomes, — has  been  for  some  time  in  the 
hands  of  another  friend  of  mine,  and  will  be 

Vot.  IV. 


485 

in  the  printer's  hands  m  the  course  of  about 
two  months. 

For  drawing  up  a  code  m  termmis,  grounded 
on  the  principles  there  laid  down,  very  little 
time  would  suffice.  Of  the  customary  «x- 
dusiomay  rules,  rules,  which  are  not,  in 
the  law  of  any  country,  either  consistent  with 
one  another,  or  adhered  to  with  any  tolerable 
degree  of  constancy, — the  place  would  be 
mostly  occupied  by  a  set  of  correspondent 
instructions :  —  Instructions,  from  the  legist 
later  to  the  judge,  pointing  out,  inter  aUa^ 
as  causes  of  suspicion,  those  circumstances 
which,  in  genersi,  are  employed  in  the  cha- 
racter of  causes  of  rejection  —  absolute  and 
inexorable  rejection. 

On  several  subjects  not  included,  as  well 
as  on  several  of  those  which  are  included, 
under  the  above  heads,  disquisitions  may  be 
seen  in  the  subjoined  list  of  printed  works. 
But,  to  the  present  purpose,  no  separate  men- 
tion of  them  seems  requisite. 

The  printed  but  never  published  fragment, 
on  the  subject  of  the  Art  of  Tactics  as  applied 
to  political  assemblies,  is  but  one  essay  out 
of  some  thirty  or  forty,  which  were  at  that 
time  written,  and  whidi,  taken  together,  did 
not  want  much  of  having  gone  through  the 
subject  in  its  whole  extent 

But  this  is  a  subject,  which  I  should  scarcely 
myself  propose  to  include  in  the  Pannomion, 
It  is  a  subject,  on  which  each  political  body 
will  naturally  foel  itself  disposed  to  legislate, 
or  at  least  to  act,  according  to  its  own  views 
of  its  own  exigencies;  meaning  exigencies 
considered  with  a  view  to  the  public  good, — 
the  good  of  that  part  of  the  public  service; — 
not  to  speak  of  particular  interests  and  pre* 
judices. 

As  to  constitutional  law,  I  mean  that  branch 
which  regards  the  mode  of  appointing  the 
sev««l  public  functionaries,  with  tiietr  re- 
spective powers  and  obligations :  —  with  you, 
I  believe,  the  appellative  has  a  sense  some- 
what more  extensive.  As  to  constitutional 
law  thus  explained,  I  mention  it  for  no  other 
purpose  thui  to  show  that  it  has  not  been 
overlooked.  In  respect  of  the  matter,  no 
demand  for  alteration  has  presented  itself  to 
my  view,  nor  should  I  myself  be  disposed 
to  look  out  for  any.  In  respect  of  the  Vbrm, 
something  might  possibly  be  found  nee^ul  to 
adapt  it  to  tlM  other  parts. 

But,  though  it  were  to  be  transcribed, 
without  the  dteraticm  of  an  iota,  still,  for 
symmetry  and  compactness,  it  might  perhaps 
be  of  advantage,  that  it  should  go  through 
the  hands,  by  ^ch  the  other  parts  were 
drawn  up. 

As  to  the  order  of  operation  —  I  mean  as 
between  the  different  parts  of  the  proposed 
Pannomion  —  the  penal  code  is  that  which, 
I  imagine,  has  already  presented  itself  to  your 
thoughts  as  the  part  which  claims  the  first 
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place.  In  respect  of  the  matter  of  it,  it  is 
that  in  which  the  demand,  for  variation  pre- 
sented hy  local  circumstances,  will  naturally 
be  least  extensive ;  and  the  comparative  pro- 
gress already  made  in  it  would,  in  default  of 
material  reason  to  the  contrary,  be  of  itself 
sufficient  to  determine  ihe  preference. 

I  know  not  whether  the  legal  circumstances 
of  your  recent  territorial  acquisitions  will  be 
thought  to  add  anything  to  the  reasons  for 
acceptance.  In  the  character  either  of  siUh- 
jecU  orfelloW'CUizetu,  you  have  to  make  pro- 
vision tor  the  legal  exigencies  of  a  new  mass 
of  population,  differing  from  you  not  less  in 
laws  and  customs  than  in  language.  In  the 
state  of  these  their  laws,  alteration  in  many 
points  must  already  have  been  necessitated, 

—  alteration  in  many  othere  must  be  conti- 
nually in  contemplation.  Besides  the  advan- 
tage of  haying  the  work  done  —  whatsoever 
there  may  be  of  it  to  be  done  —  upon  an 
already  considered  and  comprehensive  plan, 
might  it  not,  to  the  new  citizens  in  question, 
be  in  some  degree  a  matter  of  satisfaction  to 
leam,  that  the  preparation  of  the  business  was 
consigned  to  hands,  for  whose  impartiality 
there  would  be  such  a  security  as  could 
scarcely  have  been  in  contemplation  other- 
wise? 

To  contemplate  the  matter  on  the  footing 
oi  pretumptUms  merely, — and  laying  out  of 
the  case  any  such  ground  for  acceptance  as 
the  works  themselves  may  be  found  to  afford, 

—  I  wish  to  be  clearly  undentood,  in  what 
I  say  as  to  the  connderations,  which,  in  the 
present  instance,  may  appear  to  operate  in 
fiivour  of  tbe  experiment,  of  receiving  into 
the  field  of  legislation  the  labour  of  AforeioH 
hand.  They  are  reducible  to  this  simple  ar- 
cumstanoe,  —  vis.  that  of  the  existence  of 
a  person,  by  whom  so  large  a  portion  of 
time  and  study  has  been  bestowed  upon  the 
business,  coupled  with  the  assumption  that, 
neither  in  the  British  Empire,  nor  in  the 
United  States,  does  there  exist  that  other 
person,  by  whom,  upon  any  comprehensive 
plan,  an  equal  portion  of  time  and  study — I 
might  perhaps  add,  any  portion  of  time  and 
study — has  been  employed — especially  with 
any  ameliorative  views. 

One  thing  I  am  ready  to  admit,  and  am 
fully  assured  of:  and  that  is,  that  if,  on  ge* 
neral  grounds,  and  setting  aside  any  sudi 
casual  opportunity,  a  resolution  were  come 
to  in  your  country,  to  set  about  the  drawing 
up  a  Pannomion,  reasons  for  looking  beyond 
the  American  States  (I  mean  on  the  ground 
of  abstract  aptitude,  and  setting  aside  tiiose 
which  have  reference  to  local  jealousies  and 
partialities)  would  not  be  to  be  found. 

No,  Sir; — not  the  smallest  doubt  have  I, 
but  that,  if,  in  both  countries,  a  Pannomion 
were  to  be  drawn  up,  and,  in.both  countries, 
hands  were  to  be  looked  out  jfor,  in  the  class 


of  practising  lawyers,  the  hand  oianAaseriea 
lawyer  would,  even  for  the  use  of  England, 
present  beyond  comparison  a  fiurer  prooise 
than  that  of  a  lawyer  of  the  English  school 

What  this  persuasion  has  for  its  gromid,  k 
— the  observation  of  the  improvements — the 
prodigious  improvements — which,  in  matter 
and  even  in  ^le,  since  its  voyage  to  Aae- 
rica,  itke  law  of  England  has  received  bom 
American  hands. 

Laying  out  of  the  case  those  neoeassry 
changes,  which,  in  the  constitutional  bnnch, 
have  been  produced  by  the  emancipatioo,  and 
the  change  in  the  form,  of  govenuDeni— 
(subjects  to  which  my  attention  neither  hai 
turned,  nor  is  disposed  to  turn  itself^)  those 
which,  on  this  occasion,  I  have  in  view,  art 
those  which,  through  the  medium  of  such 
materials  as  I  have  been  hitherto  aUe  to  col- 
lect, I  have  had  the  opportunity  ci  obsenriif 
in  the  penal  branch,  in  the  dvU  brandi,  mad 
in  the  system  o{  procedure. 

Among  these,  though  there  may  be  soom, 
which,  being  the  result  of  the  change  in  the 
constitutional  bruich,  could  not,  consiatent^ 
with  the  existing  constitutional  syateiD,  be 
inti'oduced  into  the  mother-country,  yet  tkere 
are  othera — and  those  occupying  the  greatest 
extent,  —  which,  with  as  mudbi  advantage, 
and  with  as  little  inconvenience,  mi^t  be 
effected  in  England,  as  they  have  beoi  in  the 
United  States. 

Accordingly,  but  for  the  adverse  intereit 
of  professional  men,  and  the  lasy  and  the 
stupid  confidence,  or  rather  thoughtleamess, 
with  which  the  bulk  of  the  people  have  re- 
signed their  best  interests  into  iJie  handa  of 
a  dass  of  men,  who,  in  so  fiir  as  affectios  is 
governed  by  personid  interest,  can  never  be 
otherwise  than  their  natural  and  irrecoodle- 
able  enemies,  —  long  ago  would  these  sasK 
amendments  have  been  made  in  this  country. 

In  America,  the  work  could  not  fiiU  into 
the  hands  of  any  persons,  to  whom  the  prse- 
tice  of  amendment  was  not  fiuniliar :  —  who 
had  not  been  in  use  not  only  to  see  amend- 
ments made — and  made  to  a  great  extent, — 
but  made  with  manifest  and  undeniable  good 
effect :  whereas,  in  this  country  (saving  ex- 
ceptions in  too  small  a  number  to  be  men- 
tioned)  any  such  work  would  look  in  vain  ier 
operators,  to  whom  the  very  idea  of  amend- 
ment was  not  an  object  of  unaffected  terror 
and  undisguised  enmity. 

In  this  state  of  things,  suppose  any  pcnon, 
myself  for  example,  after  making  up  a  list  oi 
these  amendments,  were  to  come  forward  with 
the  proposal  to  introduce  the  same  amend- 
ments here : —  what  would  be  the  receptioB 
it  would  meet  with?  —  *'  Oh  1  you  want  to 
republicanixe  us,  do  you?"  This  would  be 
the  cry  set  up  by  the  men  of  law — echoed 
by  all  othere  (a  countless  multitude)  who 
have  any  share  ih  the  profit  attached  ta  the 
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erMng  abues:  — and  in  this  ery  would  be 
found  a  fbU  and  suiBcient  answer.  Founda- 
taoD,  it  is  true,  it  would  liave  none.  But,  such 
18  still  the  blindness  and  indifference  of  the 
people  at  large, — so  bigoted  their  admiration, 
so  prostrate  their  adoration,  of  their  natural 
and  implacable  enemies  and  oppressors. 

Such  is  the  bigotry  and  indifference,  which 
in  this  country  is  still  prevalent.  How  long 
is  it  destined  to  continue?  This  is  more 
than,  with  any  precision,  a  prudent  man  will 
venture  to  answer.  Thus  much,  however, 
I  wiQ  venture  to  predict,  viz.  that  before 
this  century,  not  to  say  this  half  century,  has 
passed  away,  this  shame  to  tke  British  Eim- 
pire  will  likewise  have  passed  away.* 


No.  IL 

James  MadisoHy  then  President  of  the  Con^ 

gress  of  the  American  United  States,  to 

Jeremy  Bentham,  London. 

Wadiiagton,  Sth  M«y  1816. 

Sn, — I  have  a  greater  debt  of  apology,  I 
fear,  than  I  can  easily  discharge,  for  having  so 
long  omitted  to  answer  your  letter  of  181 1. 
I  flatter  myself  however,  that  you  will  not 
do  me  the  injustice  to  believe  that  the  failure 
has  proceeded  from  any  insensibility  to  the 
importance  of  its  contents,  or  to  the  generous 
■Mrtives  which  dictated  it;  and  as  little  from 
a  want  of  respect  for  the  very  distinguished 
diaracter  you  have  established  with  the  world 
by  the  inestimable  gifts  which  your  pen  has 
Blade  to  it.  It  happened  that  your  letter  was 
received  in  the  midst  of  occupations  incident 
to  preparations  for  an  anticipated  war ;  which 
was  in  fact  the  result  of  the  anxious  crisis. 

During  the  period  of  hostilities  which  ap- 
parently became  more  and  more  uncertain  in 
their  duration,  there  could  not  be  leisure,  if 
there  were  no  impropriety,  in  opening  a  cor- 
respondeaoe.  On  the  removal  of  these  dif- 
licnlties  by  the  happy  event  of  peace,  your 
letter  was  among  the  early  objects  of  my  re- 
collection. But  a  variety  of  circumstances, 
which  it  would  be  tedious  to  explain,  de- 
prived me  of  an  opportunity  of  bestowing 
the  proper  attention  on  it,  until  the  recent 
busy  session  of  Congress  became  a  further 
obstacle,  which  has  just  ceased  with  the  ad- 
journment of  that  body. 

On  perusing  your  letter,  I  see  much  to 
admire  in  the  comprehensive  and  profound 


*  In  the  manuscript  letter,  as  lent  to  the  Presi- 
dent. Ibllowed  a  paragia]^  or  two,  the  brouiUon 
of  wnich  cannot,  at  tms  tune,  be  recovered.  No- 
thing of  moment  is  supposed  to  have  been  oon- 
cainedinit  To  it  waa  sul^oined  a  list,  as  5ff  as 
it  could  be  then  made  out,  of  the  authot^s  printed 
works,  edited  and  inedited.  And  of  such  of  them 
as  could  then  be  procured,  several  being  out  of 
print,  copies  were  therewith  sent  ^{Note  to  \st 
Bditiem.) 


views  taken  of  its  subject ;  as  I  do  every- 
thing to  applaud  in  ihe  disinterested  and  be- 
neficent offer  it  makes  to  the  United  States; 
and  it  is  with  the  feelings  naturally  flowing 
from  these  considerations,  that  I  find  myself 
constrained  to  decide,  that  a  compliance  with 
your  proposals  would  not  be  within  the  scope 
of  my  proper  functions. 

That  a  digest  of  our  laws  on  sound  prin- 
ciples, with  a  purgation  and  reduction  to  a 
text,  of  the  unwritten  part  of  them,  would  be 
an  invaluable  improvement,  cannot  be  ques- 
tioned ;  and  I  cheerfully  accede  to  the  opinion 
of  Mr.  Brougham,  that  the  task  could  be  un- 
dertaken by  no  hand  in  Europe  so  capable  as 
yours.  The  only  room  for  doubt  would  be  as 
to  its  practicability,  notwithstanding  your  pe- 
culiar advantages  for  it,  within  a  space  and  a 
time  such  as  appear  to  have  been  contem- 
plated. 

With  respect  to  the  unwritten  law,  it  may 
not  be  improper  to  observe,  that  the  extent 
of  it  has  beni  not  a  little  abridged,  in  this 
country,  by  successive  events.  A  certain 
portion  of  it  was  dropped  b^  our  emigrant 
forefathers  as  contrary  to  their  principles,  or 
inapplicable  to  their  new  situation.  The  co- 
lonial statutes  had  a  further  effect  in  amend- 
ing and  diminishing  the  mass.  Therevolutioa 
firom  colonies  to  independent  states,  lopped 
off  other  portions.  And  the  changes  which 
have  been  constantly  going  on  since  this  last 
event,  have  everywhere  muade,  and  are  daily 
making,  further  reductions. 

To  these  remarks,  I  may  be  permitted  to 
add,  that  with  the  best  plan  for  converting 
the  common  law  into  a  written  law,  the  evil 
cannot  be  more  than  partially  cured ;  the  com- 
plex techniol  terms  to  be  employed  in  the 
text,  necessarily  requiring  a  resort  for  defini- 
tion and  explanation  to  the  volumes  contain- 
ing that  dcMTiption  of  law. 

These  views  of  the  subject,  nevertheless, 
should  they  have  the  viJidl^  attached  to 
them,  still  leave  suiBcient  inducements  for 
such  a  reform  in  our  code,  as  had  employed 
your  thoughts.  And  although  we  cannot  avail 
ourselves  of  them,  in  the  mode  best  in  itself, 
I  do  not  overlook  the  prospect  that  the  firuits 
of  your  labours  may  in  some  other  not  be  lost 
to  us:  flattering  myself  tiiat  my  silence  will 
have  nowise  diverted  or  suspended  them,  as 
&r  as  the  Unit^  States  may  have  a  parti- 
cular interest  in  them.  It  will  be  a  further 
gratification  if  it  should  experience  from  your 
goodness,  the  pardon  whidi  I  have  ventured 
to  ask.  Whatever  may  be  the  result,  I  pray 
you.  Sir,  to  be  assured  of  my  distinguished  es- 
teem for  ^our  character,  anid  of  the  due  sense 
I  entertam  of  your  solicitude  for  the  welfitfe 
of  my  country.  James  Madison. 

P.  S.  —  Be  pleased  to  accept  my  thanks 
for  the  valuable  collection  of  your  works 
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wbidi  aecompuued  your  letter.  I  hm^e  di- 
rected a  copy  of  Blodget's  TaUes,  and  of 
Hamflton's  works,  to  be  procured  and  for- 
warded to  you ;  and  will  endeavour,  as  some 
further  return  for  your  fovour,  to  have  added 
to  tbem  a  few  other  puUications.* 


No.  III. 

Albert  GallatiM,  BUnUterPUmpoteniiatyfiom 
the  American  United  States  to  the  Court 
of  London,  to  Simon  Snyder,  Governor  of 
PeKHgjflvania,  introducing  a  Letter  from 
Jeremy  Bentham  to  the  taid  Governor. 

London,  ISth  June  1814. 
SiE,  -^  Bfr.  Jeremy  Bentham  intends  to  ad. 
dress  you,  for  the  purpose  of  making  a  gra- 
tuitous tender  ci  his  fiunilties  and  services, 
in  preparing  a  code  or  system  of  civil  and 
penal  law,  for  the  subsequent  inspection  and 
revision  of  the  Legislature  at  Pennsylvania. 
This  object  had  at  a  former  period  called  the 
attention  of  the  State ;  and  the  late  Judge 
Wilson  was,  by  the  public  app<Hntment,  en- 
gaged for  some  time  in  that  work.  Its  diffi- 
culty is  almost  equal  to  its  importance,  and 
aeems  to  have  prevented  his  subsequent  at- 
tempts. So  for  as  it  is  practicable,  Mr.  Ben- 
tham, having  devoted  near  forty  years  to  the 
investigation  of  the  subject,  and  from  his  rare 
talent  of  analysis  and  classification,  appears 
particularly  fitted  for  the  undertaking.  I 
have  ventured  to  say  so  much,  because  those 
of  his  works  which  have  appeared  in  the 
most  popular  dress,  happen  to  have  been  pub- 
lished in  the  French  huiguage.  I  aUude  to 
his  "  Treati$e»  of  Legislation,**  and  to  his 
**  Theory  of  Rewards  and  Punishments," 
edited  by  "ilu,  Dumont,  and  respectively  pub- 
lished in  the  years  1602  and  1811.  These 
works  are  generally  considered  as  the  best  of 
the  age,  on  the  subject  of  whidi  they  treat. 
Had  not  other  avocations  prevented,  I  would 
have  translated  the  ihortest.  For  a  brief 
account  of  these,  I  beg  leave  to  refer  you  to 
the  Edinburgh  Review.  Those  printed  in 
English,  Mr.  Bentham  intends,  I  believe,  to 
send  to  you.,  Those  against  the  law$  to  forbid 
usury,  and  against  taxes  on  law  proceedings, 
are  perhaps  the  most  popular.  I  would  re- 
oonunend  the  perusal  of  that  entitled  *^  Scotch 
Reform,"  as  containing,  amongst  other  things, 
an  able  defence  of  the  principle,  of  the  plan 
actually  adopted  in  Pennsylvania,  by  the  ex- 
tension of  the  powers  of  justices  of  the  peace 
and  the  arbitration  laws,  but  not  known  to 
the  author,  viz.  the  submitting,  in  the  first 
instance,  all  litigations  to  a  summary  and 


*  May  30th,  1817.  Unfortunately,  neither  the 
publications  here  mentioned,  nor  any  other  com- 
munication of  later  date  from  Mr.  Madison,  nor 
any  ulterior  information  respecting  them  or  any 
-  of  them,  have  as  yet  come  to  hand. 


natural  mode  of  trial,  6^!irc  reaortbig  to  the 
trial  by  jury. 

In  most  of  these  works  yoB  wfll,  iMwew, 
find  peculiarities,  both  of  matter  and  style, 
and  some  suggotions,  wlndi  yon  will  eoa- 
demn  as  inadmisaible  or  iwapplifable  Bai 
you  will  be  pleased  to  obaerve,  ikaX  Mr. 
Bentham  writes  no  more  for  power  thaa  far 
money.  The  result  of  his  kboas  will  have 
no  authority,  unless  sanctioned  by  tke  legis- 
lature. Nor,  from  the  method  wludi  is  habi- 
tual to  him,  win  there  be  any  diffiailty  ■ 
excluding  parts,  and  modifying  or  adoptiogthe 
residue.  What  he  wants  is  tiie  cowntpwaf* 
of  the  State,  so  as  to  have  a  precise  and  prae* 
tical  object  in  view,  and  the  certainty  that 
his  labours  will  not  be  lost — that  his  work 
will  hereafter  receive  the  consaderatun  of 
the  Legislature. 

Feeling  mvself  honoured  by  Mr.  Bentham  s 
application  ror  this  letter,  and  thinking  thai 
Pennsylvania  might,  without  risk  or  expense, 
be  eventually  highly  benefited,  and  have  the 
honour  to  take  the  lead  in  this  moat  impor- 
tant general  improvement,  as  she  haa  already 
done  in  many  of  its  details,  and  knowijtg 
your  zeal  for  promoting  all  such  attempts  io 
our  State,  —  I  have  embraced  witii  pleasare 
the  opportunity  of  addressing  you,  and  of 
requesting  you  at  the  same  time  to  nccepi 
the  assurance  of  my  high  consideration.  I 
have  the  honour  to  be,  respectfolly.  Sir,  year 
most  obedient  servant. 

Albeit  OaLLATtii. 


No.  IV. 

Jeremy  Bentham,  London,  to  Simon  Smfder, 
Governor  of  Pennsylvania. 

London,  Ji^  ttU. 
Sir,  —  In  transnutting  the  herewith  in- 
closed letter  addressed  to  your  Excellency  by 
Mr.  (Gallatin,  together  with  some  eo|nes  of  a 
now  first  printed  letter  of  mine,  addressed 
and  sent  in  October  181 1,  to  President  Madi- 
son, — it  will  be  necessary  for  me  to  i 
pany  them  with  some  account  of  the  incid 
that  have  led  to  this  my  respectfol  addreas. 
From  a  common  friend  of  Bfr.  Gallatin's  and 
mine,  I  understood,  not  long  ago,  that  for 
some  time  past  he  had  been  expressing  a 
desire  to  see  me.  I  accordingly  called  upon 
him  at  his  then  residence  in  Orchard  Street. 
Thinking  the  opportunity  a  fovourable  one, 
for  learning  whether  my  above-mentioned  let- 
ter to  the  President,  a  printed  copy  of  which 
is  here  indosed,  had  come  to  hand,  —  I  went 
with  the  MS.  brouillon  of  it  in  my  pocket. 
I  was  received  with  the  most  unequivoeal 
tokens  of  that  fovourable  opinion  whidi  is 
so  gratifying  to  me,  and  of  which  that  kttef 
ofUstoyou  contains  the  expression.  I  found 
him  almost  at  the  very  moment  of  his  then 
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expected  departure  £roni  this  country.  Under 
these  orcunistiinces,  in  the  course  of  a  con- 
▼ersation  carried  on  on  both  sides  with  the 
neoeasary  rapidity,  I  took  out  of  my  pocket 
the  MS.  above  mentioned,  speaking  of  it  as  a 
thing-  which,  had  time  permitted,  it  had  been 
ny  wish  to  have  submitted  to  his  perusal. 
Understanding  the  drift  of  it,  he  insisted  upon 
nay  leaving  it:  and  a  plan  of  future  inter- 
course on  the  subject,  adapted  to  the  various 
contingencies  to  which  his  own  local  situation 
stc»od  for  some  time  exposed,  was  settled  be- 
tween us.  I  had  the  scarce  expected  plea- 
sure of  sedng  him  two  or  three  times  after 
thai,  though  no  more  than  once  only  for  any 
continuance.  He  was,  I  believe  already  gone, 
when  this  of  his  to  you  was  delivered  to  me : 
so  that»  had  it  beenmy  wish,  — though  1  know 
not  why  it  should  have  been, — to  have  seen 
it  in  any  manner  altered,  whe^er  by  omission, 
addition,  or  substitution,  it  has  not  been  in 
my  power.  In  this  account  of  it  is  implied 
the  drcumstaiioe  of  its  having  been  sent  to 
me  open.  To  this  circumstance  I  owe  the 
&culty  of  submitting  to  you  some  of  the  fol- 
lowing explanations. 

I  found  him  well  acquainted  —  not  only 
with  those  two  works  of  mine,  which  he  spoke 
of  as  having  been  edited  in  French  by  my 
fiiend  Bfr.  Dumont — the  first  at  Paris  anno 
1802,  the  other  in  London  anno  1811, — but 
with  a  preceding  one  in  English,  edited  in 
my  own  name  by  the  title  of  An  Introduction 
to  the  PrineipUs  of  Morals  and  Legitlatton^ 
Lond<m  1789;  whidi  was  the  forerunner,  and, 
as  &r  as  it  extended,  formed  the  basis,  of  the 
earliest  and  most  extensive  of  the  two  in 
Frendi.  Being  in  English,  I  regret  that,  on 
the  present  occasion,  it  is  altogether  out  of 
my  power  to  find  a  copy  to  present  to  you : 
it  having  for  many  years  been  out  of  print. 
About  five-and-twenty  years  ago  (he  said)  it 
was  put  into  his  hands  by  Colonel  Biur :  and 
firom  that  time  rhe  was  pleased  to  say)  he 
considered  himself  as  my  pupil. 

It  was  in  October  1811,  as  above,  that  my 
letter  addressed  to  the  President  was  dis- 
patdied  out  of  my  hands.  It  went,  accompa- 
nied with  two  recommendatory  letters,  fi-om 
a  person  of  eminence  here,  to  two  persons  of 
foy  high  eminence  in  the  United  States, 
with  whom  he  was  well  and  personally  ac- 
quainted. From  that  time  to  this,  no  tidings 
of  it  have  ever  reached  me.  At  the  time  of 
its  going  out  of  my  hands,  being  at  a  distance 
firom  Lmidon,  several  drcumstances  concur- 
red in  preventing  me  from  being  precisely 
informed  of  the  details  of  its  transmission. 
Supposing  it  received,  various  drcumstances 
presented  themselves  as  capable  of  warrant- 
ing the  President  in  leaving  it  unnoticed.  Mr. 
GaUatin,  however,  could  not  bring  himself  to 
believe  that,  being  thus  unnotic^,  it  could 
have  been  received. 
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The  President  of  the  Union  being  the  per- 
son addressed,  an  observation  of  Mr.  Gallatin 
was  —  that  it  belonged  not  to  a  person  in  that 
office  to  originate  so  much  as  a  single  law, 
relative  to  the  internal  concerns  of  any  one 
of  the  United  States.  My  answer  was — 
that  that  circumstance  was  completely  in  my 
view :  but  that,  on  a  subject  of  that  nature 
and  importance,  in  the  character  of  an  instru- 
ment of  communication,  to  any  proper  person 
in  any  one  of  those  States,  the  highest  of  all 
persons  comprised  in  the  Union  might  serve, 
at  any  rate,  as  well  as  any  other  person :  and 
if  so  it  were,  that  in  the  number  of  those 
States  there  were  any  one  or  more,  to  which 
the  projposition  were  regarded  as  capable  of 
being  of  use,  no  one  person  could,  in  respect 
of  situation,  be  more  likely — few  equally 
likely — to  be  informed  who  they  were :  and 
that  what,  in  my  obscurity,  it  had  fiillen  in 
my  way  to  hear,  of  the  character  of  the  per- 
son by  whom  that  office  was  at  that  time 
filled,  could  not  but  plead  in  fiivour  of  that 
choice. 

Had  the  opportunity,  which  has  produced 
to  your  Excellency  the  trouble  of  this  ad- 
dress, fidlen  in  my  way  at  the  time  of  writing 
that  letter,  it  would,  of  course,  have  been  to 
7%6  Governor  of  Pennsylvania  that  it  would 
have  been  addressed,  and  not  to  The  Presi- 
dent of  the  United  States, 

In  that  case,  in  several  points  of  form,  as 
determined  by  the  difference  between  the  two 
official  situations,  it  would  have,  of  course, 
been  diflferent :  but  in  substance,  the  diffe- 
rence, if  any,  would  have  been  so  inconsider- 
able, that,  to  save  the  eventual  waste  of  more 
labour,  —  in  addition  to  that  which,  hitherto 
with  so  little  frui^  has  already  been  expend- 
ed, —  I  have,  with  the  conciurence  of  Mr. 
Gallatin,  taken  the  liberty  to  send  it  to  you 
under  its  original  address. 

While  thus  sitting  at  the  feet  of  my  Ga- 
mallei,  in  a  few  minutes  I  saw  before  me,  a 
map  of  the  whole  Union :  of  three  compart- 
ments,  one  seemed  to  present  rather  an  in- 
viting prospect;  another,  but  a  fiunt  one;  a 
third,  none  at  idl.  In  the  foreground  stood 
Pennsylvania^  placed  there  for  specific  rea- 
sons: in  addition  to  such  as  are  of  a  perma- 
nent nature,  I  beheld  two  temporary  ones : 
one  derived  fiom  the  character  of  the  present 
Governor,  of  which,  at  the  same  time  (if  I 
do  not  misrecollect,)  he  stated  his  concep- 
tions as  derived  rather  from  general  reputa^ 
tion  than  from  personal  intercourse ;  the  other, 
fi'om  the  circumstance  of  his  (Mr.  Gallatin's) 
having,  when  a  member  of  the  legislature  of 
that  State,  had  the  satisfitction  of  seeing  an 
individual  (Judge  Wilson,  by  birth  and  edu- 
cation a  Scotchman,  in  consequence  of  his 
recommendation,  both  as  to  the  measure  and 
as  to  the  person)  appointed,  for  the  very  ser- 
vice here  in  questi<m :  to  which  satis/sctioik 
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iT^as  added  the  expectation  of  finding,  that, — 
^though,  on  that  occasion,  the  performance 
of  the  service  was  prevented,  by  the  death  of 
the  person,  by  whom  it  was  to  have  been 
performed,  —  yet  the  sense  of  the  utiUty  of  it 
remains  undianged ;  and  the  Aope,  that  upon 
his  return  (which  he  spoke  of  as  probably  not 
fiir  distant)  to  his  residence  in  that  State,  the 
considerations,  which  he  should  have  to  pre- 
sent on  that  subject,  to  the  minds  of  his  fel- 
low-dtizens,  would  prove  not  to  have  been 
deprived  of  any  part  of  their  efficiency  by  any 
intervening  incidents. 

Inclosed  is  that  letter  of  Mr.  Qallatin  to 
myself,  by  which  this  of  his  to  you  was  an- 
nounced and  accompanied.  From  him  I  have 
no  authority  for  making  any  such  commu- 
nication: since  the  time  of  my  recdving  it, 
I  have  neither  seen  nor  heard  from  him.  Yet, 
in  making  it,  I  can  not  charge  myself  with 
any  such  imputation  as  that  of  breadi  of  confi- 
dence. Ofatransaction,  of  which  the  wel&re 
of  mankind  in  general,  and  of  your  State,  Sir, 
in  particular,  is  so  numifestly  the  object,  and 
the  sole  object,  —  (unless  any  personal  satis- 
fiiction,  derivable  from  the  contemplation  of 
the  eventual  success  of  the  proffered  labour, 
be  worth  considering  as  a  distinct  object) — 
an  object,  the  pursuit  of  which  is  so  perfectly 
and  manifestly  free  fixxn  all  mixture  of  what 
is  commonly  understood  by  penonal  interest, 
and,  at  any  rate,  from  everything  induded 
xmder  the  denomination  of  nnUter  interest, 
—  of  such  a  transaction  it  seems  to  me,  that 
the  circumstances  can  not  be  too  particularly, 
distinctly,  and  eiLtensivdy  open  to  view:  and 
as  to  the  obscure  individual  himself,  who 
thus  has  the  honour  of  addressing  you, — of 
the  fiivourable  opinion  thus  testified  to  be 
entertained  of  him  by  such  a  man,  should  a 
proportionable  measure  of  public  regard  be 
the  eventual,  as  it  can  not  but  be  regarded  as 
a  natwal  consequence, — you  will  judge.  Sir, 
whether,  from  an  advantage  of  this  sort, 
accruing  to  an  individual,  any  just  reason  can 
be  deduced,  for  depriving  the  public  at  large, 
— and  that  portion  of  it  in  particular,  over 
which  you  predde,  —  of  any  benefit  of  which, 
the  contemplation  of  such  an  end,  pursued  by 
such  means,  may  naturally  be  productive. 

In  the  too  short  intercourse,  which  it  has 
been  my  lot  to  hold  with  that  illustrious  dti- 
zen  of  your  State,  and  servant  of  your  confe- 
deracy, there  was  not  a  single  word,  to  which 
on  his  own  account,  in  respect  of  present 
honour,  as  wdl  as,  on  the  account  of  mankind 
at  large  in  respect  of  eventual  profit  in  all 
imaginable  shapes,  it  would  not  have  been 
a  satas&ction  to  me  to  see  every  degree  of 
puUidty  given,  of  which  human  language  is 
susceptible  f  there  was  not  a  word,  the  pub- 
lication of  which  could  be  unto  me,  on  my 
own  particular  account,  a  source  of  regret.  In 
regard  to  an  event,  the  importance  of  which. 


supposing  it  to  take  place,  will  be  of  Mch 
conspicuous  magnitude,  scarody  can  even  the 
present,  mudi  leas  can  any  future  i 
be  dtogether  incurious  to  know  the  < 
and  surdy,  for  such  a  work,  a  pnrer  enga 
could  not  so  much  as  be  wiskeiL 

In  rdation  to  my  letter  to  the  PrediiH, 
—  after  anch  apologies  as  his  pditcaeaa  aaf- 
gested,  Bir.  Gallatin  (Hbeingagreed  betweea 
us  that  it  should  be  printed)  fiivoured  me 
with  two  pieces  ei  advice:  observing  at  the 
same  time,  that  he  had  read  the  letter  aver 
but  once,  and  that  hb  wish  and  intentioa  hai 
been,  before  he  gave,  to  that  or  any  other 
effect,  any  definitive  advice,  to  read  it  over 
a  second  time :  unfortunatdy,  lor  any  joiot 
con8iderati<m  of  the  subject  between  us,  ao 
such  time  could  be  found.  At  thai  same 
meeting,  to  express  my  determinatioo  to  oake 
my  utmost  profit  of  an  advice,  ot  the  valoe 
of  whidi  I  was  so  fiilly  sensible,  was  all  thst 
the  time  allowed  <^ 

Of  these  two  recoramendatioDa,  oae  wis 
of  a  general  cast,  embracing  all  that  part, 
in  which,  in  considering  what  obaervatiflBs 
might  be  likdy  to  present  themselves  in  ^ 
character  of  objections  to  the  whole  propoMi, 
I  brought  to  view,  in  company  with  my  aa- 
swers,  that  which  regards  the  drcmnsta&ee 
of  my  being  a  foreigner.  What  was  said  m 
relation  to  that  tofoc,  had  preeented  ttsdf 
to  his  view  (he  said)  as  superfiuoua :  in  the 
United  States—m  Penn^fhania,  at  least— 
that  circumstance,  he  though  would  not  be 
likely  to  present  itself  of  itself,  in  the  cha- 
racter of  an  objection:  and  that  it  was  better 
not  to  rmee  up  phantoms,  whidi  would  nsi 
have  appeared  of  themselves,  and  in  regard 
to  which,  when  once  raised  up,  there  was 
more  danger  of  thus  raising  up,  or  lumishiag 
arms  to  those  who  disapproved  of  the  deaga* 
than  assurance  of  their  being  Udd  by  those 
who  approved  of  it 

In  relation  to  this  suggestioa, — penetrated 
with  that  respect  for  the  authority  of  my  ad- 
viser, which  everything  that  I  had  ever  seen 
or  heard  of  him  contributed  so  strongly  to 
impress,  I  set  myself  to  work  but  now,  to 
expunge  all  such  passages  as  it  should  appear 
to  me  that  he  had  in  view.  But,  whien  it 
came  to  the  point,  I  found  all  that  related 
to  that  circumstance, — considered  as  likdy 
to  be  brought  forward  in  the  character  of  sn 
objection,  —  so  intimately,  and,  as  to  me  it 
seemed,  inextricably,  interwoven  with  other 
matter,  whidi,  oondstently  with  the  requi- 
site explanation,  oould  not,  without  conaide- 
rable  disadvanti^,  as  it  appeared  to  me,  he 
left  out,— that  I  determined  to  let  it  stead 
untouched  How  the  separation  could  be 
made,  I  saw  not,  witiiout  taking  a  ooaside- 
rable  part  of  the  whole,  and  writing  it  anev. 
And  for  this  task,  destitute  of  that  infonn- 
tion,  as  well  as  encouragement^  fdnch  his 
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I  would  have  afforded  me,  — loaded 
tOQ  as  I  found  myself  with  a  variety  of  oc- 
cupations, and  with  the  additional  weight  of 
aliBoet  three  years,  which  since  the  writing 
€if  it  have  elapsed, — my  courage  fiiiled  me. 

But  if  you.  Sir,  who  on  various  accounts 
cannot  but  be  still  better  qualified  for  deter- 
mining what  b  best  to  be  done  —  what  it 
would  be  advisable  to  expunge,  and  what  to 
leaTe — if  you.  Sir, — on  the  supposition  of  the 
proposal's  appearing  to  be,  on  public  grounds, 
worth  the  labour, — would  be  pleased  to  take 
in  hand,  at  this  my  humble  request,  and  ap- 
ply, the  censorial  sponge, — be  assured  of  my 
grateful  sense  of  the  honour  done  me,  as  well 
as  of  my  cheerftil  acquiescence. 

In  his  letter  to  yourself,  Sir,  speaking  of 
ny  works,  **  In  most  of  them/*  Mr.  Gallatin, 
I  observe,  says,  '*  you  will  find  peculiarities 
both  of  matter  and  style,  and  some  sugges- 
tions which  you  will  condemn  as  inadmissible 
or  inapplicable." 

In  the  letter  Uiat  accompanied  it  to  my- 
self he  moreover  says,  —  '*  Permit  me  to 
suggest,  vrith  respect  to  your  intended  la- 
boars  for  Pennsylvania,  Uuit  she  stands  in 
much  greater  need  of  a  system  of  civil  or 
Bon-peaul  law  than  of  a  penal  code,  which  is 
already  much  improved,  and  naturally  daily 
improving.  In  the  other  branch,  I  include 
procedure,  and  even  organization  of  courts, 
as  well  as  eubsiatUive  law:**  (these  terms, 
noH 'penal  and  $ubMtantivet  the  necessity  of 
the  case  obliged  him  to  take  from  me :)  **  and 
there**  (continues  he)  **  lies  the  great  diffi- 
culty, both  intrinsic  and  artificial.  * 

Concerning  the  peculiarities  above  alluded 
to,  at  this  dtttance  from  your  State,  my  po- 
sition has  not  enabled  me  to  form  so  much 
as  the  slightest  conjecture:  and,  most  un- 
happily for  me,  fr^m  my  Mentor,  from  whom 
I  could  have  learnt  eve^hing,  time  admitted 
not  of  my  learning  anything. 

On  this  subject, — on  wUch,  had  time  ad- 
mitted, I  might,  with  the  greatest  ease,  have 
poured  out  my  whole  mind  to  Aim,  —  I  am 
thus  reduced  to  the  necessity  of  addressing 
myself  to  yon.  Sir,  at  the  risk  of  being  found 
troublesome. 

Notwithstanding  what  you  have  seen  above, 
I  cannot  but  flatter  myself  Sir,  with  the  hope, 
that  you  will  agree  witii  me  in  the  opinion, 
that,  for  reaping  the  greatest  profit  from  what- 
soever service  it  may  be  in  my  power  to  ren- 
der, the  most  promising  course  you  can  take 
is,  to  leave  me  aafree  as  possible : — free,  and 
not  only  in  respect  of  the  pumner  of  treating 
each  part  of  the  subject,  but  also  in  respect 
of  the  priority  as  between  part  and  part :  — 
free,  not  imly  in  respect  of  matter,  but  in  re- 
spect €iform: — free,  not  only  in  respect  of 
ahsenoe  of  resfroMf,  but  in  respect  of  absence 
ofamMtrtrimi :  — **  free*'  (as  the  poet  says)  **  as 
air,**  in  every  respect:    In  and  by  so  doing,  [ 


there  would  be  no  precise  limits  to  what,  in 
respect  oi  the  use  capable  of  being  made  of 
the  work,  you  may  gain :  and, — should  there 
be  any  the  smallest  benefit,  whidi,  if  left 
fr«e,  it  might  have  been  my  good  fr>rtune  to 
contribute  to  put  you  in  possession  of^  —  its 
not  being  as  yet  in  the  contemplation  of  any 
of  you,  wiU  hardly  be  deemed  a  sufficient 
reason  for  your  depriving  yourselves  of  it. 
On  the  other  hand,  by  any  such  freedom  on 
mv  part,  not  a  particle  either  of  loss  or  risk 
will  you  on  your  part  be  exposed  to.  Yes :  if 
in  the  hands  of  this  your  proffered  servant, 
there  were  to  exist  any  the  least  particle  of 
power, — oi  power,  or  so  much  as  of  it\fluence, 

—  sudi  influence  alone  excepted,  as  by  such 
reasone  as  you  will  see,  may  come  to  be  ex- 
ercised on  your  minds.  '*  Sileiice  /*'  fellow- 
citizens  :  "  /  understand  better  what  is  best 
for  the  commonwealth  than  you  do.**  Such, 
with  all  the  frankness  of  undisguised  self- 
sufficiency,  is  the  recorded  speedk  of  I  forget 
what  Roman,  in  whose  instance,  the  con- 
sciousness of  that  intellectual  authority,-^ 
which  is  the  inseparable  accompaniment  of 
superior  ability  as  demonstrated  bv  conspi- 
cuous service,  —  might  serve  as  a  cloak,  and 
in  some  measure  as  an  excuse,  for  a  degree  of 
arrogance,  from  which  nothing  whatsoever 
could  have  afforded  him,  or  any  one,  a  justi- 
fication. In  the  present  case,  —  being  as  fiu* 
from  any  propensity,  as  from  any  title  or  pre- 
tence, to  employ  any  such  language, — that 
which  the  individual  who  is  now  addressing 
you  desires  at  your  hands  is — not  that  you 
should  condemn  yourselves,  but  that  you 
should  not  condemn  him,  to  silence. 

If,  then,  on  the  one  hand,  my  wish  is  — 
that,  for  your  own  sakes  (for  no  interest  can 
I  have  that  is  not  yours,)  m^  service,  as  ren- 
dered  to  you,  should,  at  this  earliest  stage, 
be  a  service  of  perfect  freedom, — at  a  sub- 
sequent stage,  you  may  depend  upon  me  for 
a  degree  of  obsequiousness,  such  as  will  be 
more  likely  to  exceed  your  expectations,  than 
to  fall  diort  of  your  wishes.  Freedom  at 
the  <me  stage,  obsequiousness  at  the  other, 

—  both  are  the  result  of  one  and  the  same 
principle,  so  fiir  as  sincerity  admits.  My 
intellectual  fiictdties,  such  as  they  are,  are 
altogether  at  your  service :  but  sudi,  to  any 
good  purpose,  they  cannot  be,  any  further 
than  as  they  are  free.  Will,  so  far  as  you  are 
concerned,  I  have  none.  To  yours,  in  the 
execution  of  this  my  supposed  office,  I  will 
accordingly  pay  the  most  unreserved  —  a 
more  than  passive — an  unreservedly  active 
obedience. 

Explanation  is  here  necessary.  Most  as- 
suredly, to  a  considerable  extent— it  is  impos- 
sible for  me  to  say  to  how  great  an  extent — 
what  I  find  to  propose  to  you  will  appear  er- 
roneous. Again,  for  the  most  part,  what  has 
thus  presented  itself  to  you  as  erroneous,  you 
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will  yofurselvti  find  no  difficulty  in  correcting 
—  in  finding  for  the  amendment  of  it  (wfaat- 
soeyer  be  the  mode  of  amendment — omission, 
insertion,  or  substitution) — such  entire  pro- 
visions of  detail,  as  well  as  such  words,  as,  in 
your  own  judgment,  will  be  apt  and  sufficient 
for  the  purpose.  But,  — should  it  be  the 
good  fortune  of  my  proposed  work,  in  the 
general  complexion  of  it,  to  prove  acceptable 
to  you, — a  case  that  may  also  happen  is  — 
that,  on  the  occasion  of  this  or  that  correction, 
for  this  or  that  reason,  it  may  be  your  incli- 
nation to  remit  the  subject  to  me ;  to  the  end 
that,  in  respect  of  the  necessary  details,  I  may 
propose  such  particular  words,  or  even  such 
particular  expedients,  as  may  seem  to  me  to 
be  best  adapted,  to  the  purpose  of  giving  the 
most  thorough  effect,  say  to  the  iPtV/,  say  to 
the  principle,  be  it  what  it  may,  whidi,  in 
general  terms,  has  been  expressed  by  you. 
Should  the  general  method,  and  mode  of 
expression,  for  example,  as  employed  in  the 
work,  stand  approved  by  you, — such  as  above, 
in  regard  to  matters  of  detidl,  may,  perhaps, 
be  the  course  approved  of  by  you :  viz.  under 
the  apprehension,  lest,  if  made  by  any  other 
hands  than  those  of  the  original  draughts- 
man, the  alteration,  made  in  this  or  that  part, 
should  prove  in  some  way  or  other  repugnant 
to,  inconsistent  with,  or  detrimental  to,  the 
provision  made  and  approved  of  in  this  or 
that  other  part.  I  say,  if  made  by  any  other 
hand:  for  to  myself,  working  according  to  my 
own  method,  I  cannot  bring  myself  to  regard 
it  as  in  any  degree  probable,  that,  in  the  pen- 
ning of  any  one  part,  the  purport  of  any  other 
that  has  any  bearing  upon  it  should  escape 
me:  a  sort  and  degree  of  command,  wfaidi, 
at  least,  unless  it  be  after  a  very  long  course 
of  practice,  it  can  scarcely  be  expected  that 
any  one  man  should  possess,  over  a  work  so 
voluminous,  composed  by  a  different  hand. 

Well  then  —  on  the  occasion  of  such  sup- 
posed error  in  such  my  code,  and  thereupon 
for  the  correction  of  it,  —  or  say,  in  the  first 
instance,  and  without  reference  to  any  such 
code,  —  a  certain  effect — no  matter  what,  or 
in  which  of  two  characters,  viz.  that  of  an 
end,  or  that  of  a  means,  presents  itself  to 
you  as  fit  to  be  produced.  Referring  to  roe 
the  choice,  either  of  the  mode  of  expression 
alone,  or  —  matter  and  expression  together, 
of  the  expedients  — the  provisions  of  detail — 
by  which  the  effect  shall  be  produced  —  yon 
require  me  to  perform  my  part  towards  the 
production  of  it.  Of  this  effect,  in  whichever 
of  the  above  two  characters  considered,  the 
production  ^suppose)  is  directly  repugnant 
and  irreconcilable  to  that  which,  in  my  own 
view  of  the  matter,  is  fit  and  right.  Such 
being  the  effect,  shall  I,  in  my  supposed  po- 
sition, refiise  or  decline  to  employ  my  pen 
towards  the  production  of  it  ?  Not  I  indeed. 
On  one  condition  —  a  condition  which  you, 


Sir  (I  speak  h«re  in  the  plural  as  weU  ai  tbe 
singular  number,)  wHl,  I  am  sure,  not  icfoe 
your  subscription  to — in  my  own  view  of  it 
be  the  effect  ever  so  unfit  to  be  prodoeed,  I 
will  not,  on  that  account,  so  much  as  dedhie 
doing  that  whidi  belongs  to  my  supposed  on- 
ployment,  towards  the  production  of  it 

This  eondkUm  is  neither  more  ner  lot, 
than  the  being  suffered  to  possess  and  ise,  is 
this  supposed  eecond  stage,  the  same  Itbertj, 
which,  without  abeolutdy  stipulatiag  for  it, 
I  made  my  humble  request  for,  in  the  shore 
sappowedfirat  stage:  the  liberty  of  mskiag 
known  my  oinnion,  whatsoever  it  may  be, 
with  the  reasons  on  which  it  grounds  itielt 
In  this  liberty  will  be  induded — if  it  be  ii 
the  character  of  an  end  that  the  productioB 
of  the  effect  in  question  appears  to  me  nnfit, 
—  the  bringing  to  view  the  oonsideratiooi, 
by  whidi,  in  tiie  diaracter  of  reatmu,  tkt 
opinicm  has  been  produced:  if  it  be  in  Ik 
character  of  a  wteans, — the  like  liberty,  with 
the  addition  of  that  of  proposing  any  ether 
means,  by  which,  in  my  view  of  the  mstter, 
the  same  end  may  be  produced  on  mat  sd- 
vantageous  terms. 

In  a  word — on  this  condition,  by  wbkb  ii 
saved  from  violation  that  siaeeriey,— thetio- 
lation  of  which,  could  not,  in  this  my  np- 
posed  situation  at  any  rate,  on  any  iiinginsMf 
occasion,  be  of  any  the  noAllest  use, — there 
is  not  that  imaginable  efiTect,  which,  in  thit 
my  supposed  position,  I  shall  not  at  aQ  tines 
be  ready,  in  the  way  in  question,  to  esBfilof 
my  labours  towards  the  production  ot  Try 
me  —  examine  me — for  the  purpose  of  ^ 
experiment,  set  imagination  to  work,  to  psint 
the  effect  in  any  the  most  terrific  cotowi— 
my  answer  is  still  the  i 


*  To  avoid  startinff.  at  this  premstnie  paiod, 
any  subject  capable  of  being  found  pire|(pstt  vilb 
doubts  and  differences, -.lor  the  expmincnt,Ict 
us  take  such  cases,  as  being  among  thestroofOt 
that  can  be  imagined,  are  thereby  amng  vom 
which  are  surest  not  to  happen.  Descending  tba 
ttom  these  elevations,  we  shall,  by  fiwce  oftbe 
argument  d  fortiori,  be  able,  wim  the  (     *^ 


ease,  to  dear  the  ground  of  all  such  difficuitici, 
as  might  otherwise  have  presented  themedTCi. 
We  call  upon  you  (say  you)  to  d»w  up  for  w 
a  law,  for  attachmg  to  this  or  that  spcdef  (i»- 
fence,  the  punishment  of  the  wheel,  asempk^ 
till  the  other  day  in  Fnmoe-.to  this  orthat  other* 
ibntoidumemberme«thjUjioihotwm,ut}toVim 
and  there  employed:— 18  there  thst  imtfiBable 
case,  in  which  you  would  lend  your  hsnd  toany 
such  atrodty?  Oh  yes  (say  I,)  that  then  a. 
and  with  gladness :  yes,  and  not  only  so,  hu^^ 
advocate  it,  and  give  my  vote  fee  it,  if  Ib«* 
one :— if,  for  example,  by  so  doing,  I  otwJd  fn- 
vent  the  attacfafaig,  to  those  same  €<fo»cef,  w 
punishment  of  impalewtent,  mB  enakjtd  n  w 
Turkish  empire.  In  the  case  of  the  wMtf,  tm 
torment  always  might  be,  and  conunomy  wii- 
in  the  case  of  the^smemberment,  it  •I«JU 
—at  an  end  in  a  very  few  mbutcs:  in  theotwr, 
it  frequently  lasts  for  days.     Yet,  ia  mf  •" 
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Tdcing  this  oonrse,  in  this  wty  (it  seems 
to  tne,)  and  in  no  other,  can  a  man,  in  mj 
supposed  position,  steer  clear  of  two  opposite 
errors :  —  over-scntpulosity,  and  intmeerity. 
Take  the  case  of  the  over-scrupaloos  man. 
Ib  his  judgment  the  measure  given  to  him  to 
shape  is,  to  a  certain  degree,  an  unfit  one. 
What  follows?  He  turns  his  back  upon  it, 
declaring  that  he  will  have  nothing  to  do  with 
it.  Of  iU-humour,  thus  expressed,  a  merit  is 
eommonly,  at  the  same  time,  made.  Such  is 
his  purity,  nothing  will  he  have  to  do  with 
evil  in  any  shape.  Nothing  to  do  with  evil  f 
— then  nothing  will  he  have  to  do  with  go- 
vemment.  For  what  is  government  but  a 
choice  of  evUef  Government  operates  not  but 
by  coercion :  coercion  can  not  be  produced 
but  by  punishment.  Coercion  —  punishment 
— are  they  not  evils?  if  they  are  not,  then 
what  dse  is  ?  Employed  to  produce  a  more 
Chan  equivalent  good,  or  to  exclude  a  greater 
evil,  does  an  evil  dbange  its  nature?  No 
more  than  a  sum  of  money  does,  by  being 
carried  to  the  one  or  to  the  other  side  of  an 
sooount. 

Most  completely  incompatible  would  any 
audi  scrupulosity  be,  with  the  performance 
of  the  sort  of  service  for  which  I  am  thus 
ofiermg  myselt  For,  if,  after  having  been  in 
the  first  instance  presented  by  me,  my  pro- 
posed Code  were  to  be  returned  to  me, — for 
me,  in  pursuance  of  certain  instructions,  to 
propose  amendments  to  it, — how  could  it 
happen,  but  that,  among  the  provisions  thus 
required  at  my  hands,  there  should  be  a  con- 
siderable number  that  would,  in  my  sight,  be 
unfit  ones  ?  —  comparatively,  at  least,  if  not 
Absolutely  evil  ones  ? 

The  other  error  is  that  of  innneerity.  In 
9JXf  other  position  than  my  supposed  one, 
this,  of  the  two  errors,  is  that,  of  which  it  is 
scarce  necessary  to  say,  that  it  is  the  one 
most  frequently  exempUfied,  and  everywhere 
most  likely  so  to  be.  Not  only  by  their  votes, 
but  by  their  discourses,  do  men  give  their 
support  in  public  to  that  one  of  two  opposite 
measures,  which  in  their  own  eyes,  — as  pri- 
vately confessed,  or  otherwise  demonstrated, 
— is  least  beneficial,  or  most  pernicious.  This 
is  what,  in  every  country,  the  man  of  law,  who 
has  a  piece  of  gold  for  his  fee — confessing  it, 
for  how  can  he  deny  it? — does  for  the  ha^ 
of  his  public  lifo.  lliis  is  what,  in  thi$  coun- 
try, the  man  of  poHtice — more  particularly 
the  legislator,  \dio,  lest  sincerity  or  probity 
in  an^  shape  should  be  possible,  has  an  qjgice 
for  his  fise — does  for  the  whole  of  his  public 
Kfou  Whether  in  this  owr  legislature  such  a 
course  is  necessary  — consistent  with  utility 
«.  consistent  with  probity,  —  I  stay  not  —  I 
jieed  not  stay — to  mquire.  Sure  1  am — and 


nund.  I  am  against  the  employing  death  as  a 
pumshmsnt  in  any  case. 


to  the  present  purpose  this  is  quite  suffident 

—  sure  I  am  that,  —  in  a  situation  such  as 
that  here  in  question,  in  the  situation  in  which 
the  acceptance  of  thb  my  offer  would  place 
me, —  no  such  vice  would  either  be  necessary, 
or  of  any  use.  In  this  supposed  situation  — 
such  is  the  felidty  of  it  —  without  any  the 
least  partide  of  insineerity,  it  would,  on 
every  occasion^  be  in  a  man's  power  to  ren- 
der every  partide  of  service,  whidi  it  would 
be  in  man's  power  to  render,  with  the  most 
consummate  contempt  for  the  law  of  sincerity. 
Whatsoever  is  required  of  him,  that  he  does : 
laying  before  the  eyes  of  hb  employers  for 
their  choice,  as  well  that  which  in  his  own 
eyes  is  w^fit,  as  that  which  in  his  own  eyes 
\%  fitting,  to  be  done.  This  being  the  case,  in 
what  way  would  his  employers  be  the  better 
served,  —  any  more  than  his  own  mind  and 
conduct  be  the  more  pure,— if •» to  save 
himself  fixmi  bdng  seen  to  be  working  in  con- 
trariety to  hb  own  opinion,— he  were  to  mis- 
represent his  own  opinion  -—to  give  an  untrue 
account  of  it  —  starting  it  as  being  fiivourable 
to  that  to  which  it  is  really  adverse, — ad- 
verse to  that  to  which  it  is  really  fiivourable. 
Here  would  be  a  cloak  —  a  most  costly  one 
— and  where  would  be  the  mm  of  it  ?  Yet, 
in  the  ordinary  situation  of  a  member  having 
speech  and  vote  in  a  legislative  assembly,  — 
as  often  as  it  happened  to  him  to  propose  for 
adoption  a  measure,  or  any  the  least  partide 
of  a  measure,  which  at  the  same  time  were  in 
his  eyes  an  unfit  one,  this  would  be  his  only 
alternative,  vis.  either  to  put  on  and  wear  a 
doak  of  this  kind,  or  take  that  course,  for 
the  liberty  of  taking  which  I  am  here  stipu- 
lating:—  viz.  the  preparing  for  expected 
adoption  a  measure,  which,  by  His  own  con- 
fession, is,  in  his  own  eyes,  an  unfit  one. 

Sir,  you  now  see  —  and  I  hope  in  a  pretty 
strong  light — one  of  the  effects — a  happy 
one,  1  think,  you  will  acknowledge  it  to  be 
— of  the  position  in  which,  with  reference  to 
you,  I  should  stand.  Obsequiousness,  —  of 
the  sort,  and  in  the  degree  here  in  question, 
—to  carry  it  to  the  length  above  described, 
would,  in  this  my  supposed  position,  cost  a 
man  much  less,  working  for  you  at  your  dis- 
tance, and  such  as  you  are,  than  it  would  to 
carnr  it  to  any  thing  like  an  equal  length, 
worldng  for  government  here.  Working  for 
you,  he  would  be  working  for  a  master  who 
has  not  so  much  as  a  penny —  no,  not  so  much 
as  a  ribbon  to  give.  Doing  any  such  woric 
here,  he  could  not  work  but  under  a  master 
Ytho  has  pence  to  give  in  abundance  :---penoe, 
which  men  in  abundance  are  at  all  times  so 
ready  to  earn — to  earn  at  any  price.  At  the 
same  time, — even  in  fiivour  of  the  particular 

—  the  personal  interest —  of  this  master, — 
even  an  honest  man's  judgment  could  not  but 
lead  him  to  do  many  things ;  the  necessity 
of  such  his  situation  many  more.    So  many 
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of  tbeae  thiikge  as  h^  should  tbus  hmve  been 
doing,  so  many  are  tbe  occasions  on  which 
lips  there  would  be — lips  not  a  few— to  open 
and  cry  aloud — All  this  is  fir  the  pence! 
But,  between  you  and  me,  Sir,  not  a  penny 
can  be  so  much  as  supposed  to  pass.  For  the 
like  reason,  eyen  among  yourselves,  working 
under  yon,  one  of  ifour selves  could  not  be  so 
free,  —  so  free,  I  mean  from  all  suspicion, 
from  all  danger  of  disrespect  on  the  score  of 
obsequiousness, — as  I  should  be.  Why? 
Because,  for  one  of  yourselves  (not  to  sp^ik 
o{ power,  still  less  of  ribb&ns,)  thriftUy  and 
wisely  as  your  pence  are  distributed — you, 
even  you,  have  always  pence. 

Sir,  it  b  to  a  feast  that  I  am  thus  bidding 
you.  Join  hands  with  me,  you  and  I  will  go- 
vern the  world.  Sir,  I  will  show  you  how  we 
will  govern  it.  Independently  of  the  reasons 
on  which  it  is  grounded,  and  by  the  contem- 
plation of  which  it  has  been  produced, — my 
own  opinion  not  being,  even  in  its  own  esti- 
naation,  worth  anything,  never  do  I  declare 
it  (you  understand  the  sort  of  occasion  of 
which  I  am  speaking)  without  declaring  at 
the  same  time  these  reasons.  If,  then,  you 
have  a  code  from  me,  the  code  you  thus  have, 
will  be  one  that  is  a  code  accompanied  with 
reasons.  Of  this  code,  some  part,  I  may  hope 
—  hope  without  much  overweeningness  — 
some  part,  however  small— will  be  sanctioned 
by  your  concurrence.  Here,  then,  will  be,  in 
autiiortty  as  well  as  in  existence,  a  code  sup- 
ported throughout  by  reasons.  Hereupon, 
seeing  that  neither  to  establish,  any  more  than 
to  pen,  a  code,  supported  throughout  by  rea- 
son, is  a  thing  impossible,  government  will, 
in  tliis  or  that  other  state,  become  ashamed 
of  giving  out  codes,  altogether  destitute  of 
this  support.  But  it  is  by  the  nature  of  things, 
that  reasons,  in  so  far  as  they  are  good  ones, 
are  made  .*  made  they  cannot  be,  as  laws  may 
be  and  are,  by  any  man  that  has  power — by 
any  such  man  at  pleasure.  Giving  reasons 
everywhere,  rulers  will  not,  everywhere, 
without  giving  such  as  they  would  be  ashamed 
to  give,  be  able  to  give  reasons,  nor  therefore 
to  give  laws,  altogether  different  from  ours : 
and  thus,  you  see,  our  empire  spreads  itself. 
To  be  sure,  even  for  the  earliest  of  these 
conquests,  there  is  one  of  us  that  must  ¥rait 
till  he  is  dead.  But  thb  is  no  more  than  what 
he  has  alvFays  been  prepared  for :  this  is  that, 
of  which  no  man  could  ever  be  more  folly 
aware  than  he  is.  As  for  you.  Sir,  over  some 
of  your  neighbours,  at  least,  your  reign — I  see 
not  what  should  hinder  it — may  commence 
in  your  lifetime.  Over  Morocco,  or  China, 
or  even  over  Russia  (not  to  speak  of  ike  em- 
pire, with  the  long-winded  and  round-about 
name,  called  by  the  Greeks  in  one  word 
Holophthoria)  I  dare  not  promise  you  that 
you  will  thus  speedily  cast  forth  your  shoe : 
but,  for  any  delay  which  human  perversity 


may  oppose  to  you  in  these  distant  regioiis; 
I  flatter  myself  you  will  have  made  up  your 
mind.  In  the  meantime,  the  men  of  superiar 
wit  and  wisdom  all  over  the  world*— in  iHioae 
nomenclature  mtiUty  and  wdsekiei^umuMS  are 
synonymous  terms,  and  to  whom  the  idea  of 
any  increase  to  human  comfort  woidd^  but 
for  the  matter  it  affords  for  derisiaii,  be  ao 
afflicting  one, — will  make  their  sport  of  ua: 
and  even  this  effect,  so  for  as  it  goea,  evee 
this  effect,  taken  by  itself,  will»  in  mj  esti- 
mation at  least,  be  a  good  one. 

As  on  the  one  himd,  if  the  obsenradosia 
above  submitted  be  just,  in  instruciloos  of 
the  obligatory  kind  you  cannot,  in  the  fiisi 
instance,  be  too  sparing, — so,  on  the  other 
hand,  in  instructions  of  the  vi^^orwuttiot  kind. 
you  cannot  be  too  liberal.  For  keeping  my 
wUl  in  the  right  path,  nothing  can  be  wantiiig 
to  me :  for  to  you.  Sir  (I  ^leak  in  the  plural 
number)  a  wiU  such  as  mine  is  nothing.  For 
proving  and  keeping  my  undersUauUmg  in 
the  right  path,  I  have  no  leas  wish  than  need 
for  everytiung  that  you  can  (pve  me.  Infor- 
mation I  mean,  as  correct  and  complete  as 
can  be  givra,  on  the  suliject  of  all  those  cir- 
cumstances, by  which  your  country  is  distiD- 
guished  from  tibat  in  wluch  I  write,  and  thcnea 
the  nund  of  the  people  of  your  country  ataods 
distinguished  from  that  which  is  the  most  fo- 
miliar  to  me :  and,  as  to  documents, — besides 
those,  if  any,  which,  though  in  eidatenee, 
never  having  been  as  yet  made  public,  are 
consequently  not  only  out  of  my  power,  but 
even  out  of  my  knowledge,  —  those  vvfaid^ 
though  published  in  America,  not  being  as 
yet  published  in  this  country,  would,  all  d 
them,  be,  for  some  time,  out  of  my  power  to 
obtain,  and,  with  few  exceptions,  are  as  yet 
out  of  my  knowledge.* 

On  this  subject,  besides  the  above  ^faerof 
requests,  I  have  two  or  three  particular  ones 
to  trouble  you  with.  One  is — that  what-  . 
soever  parts  of  the  mass  of  informatien  are 
purchamble,  may  be  set  down  to  my  aeeonnt, 
whereupon,  as  soon  as  received,  the  whole 
amount  shall  be  promptly  and  thankfoQy 
repaid ;  and  that,  in  case  of  acceptance,  the 
transmiseion  of  the  letter  informing  me  of  it 
may  not  be  made  to  wait  a  imMacjU,— .or,  to 
speak  more  pertinently,  a  slup, — for  the  col- 
lecting of  any  part  of  this  documentary  mass. 

The  case  is — that  at  my  age,  and  with  my 
constitution,  there  is  no  time  to  loae.  Me- 
mory, and  capacity  for  dispatdi,  have  already, 
I  perceive,  undergone  considerable  enfeeMe- 
ment :  and  the  state  of  my  eyes  is  already 
such  as  forbids  the  using  them  for  any  pnr- 


*  Forms  of  conveyance — such  as  are  most  in 
use,  ~and  forms  of  judicial  procedure  in  eveiy 
sort  of  judicatory,-,  would  be  particolariy  use- 
ful, not  to  say  necessary,  to  me;  of  tfiese,  acoo- 
sideimble  part  at  least,  must  (I  should  suppose) 
be  in  print. 
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Simon  Snyder  to  David  Mtade  Rando^h,  Esq, 


pose  of  entertainment — for  any  sort  or  quan- 
taty  of  reading,  beyond  what  ia  neoesiary  for 
the  purpose  of  what  I  write.  If  whatever 
aptitude  for  the  task  in  other  respects  I  may 
be  thought  to  possess,  were  already,  or  threat- 
ened to  be,  in  any  similar  degree  dinunished, 

—  no  such  offer  as  the  present  would  have 
escaped  from  me.  But,  by  every  day,  during 
which,  without  sickness,  life  may  be  conti- 
nued to  me,  —  as  far  as  I  or  my  friends  can 
judge, — that  aptitude,  instead  of  being  di- 
miiushed,  not  only  has  been,  but  promises  to 
be  increased.  Why? — because  it  depends 
upon  those  logical  arrangements,  which,  being 
already  consigned  to  paper,  enible  me,  as  if 
by  an  algebraic  process,  to  discover  on  each 
occasion,  so  fiir  as  ihe  facts  that  bear  upon 
the  case  are  known,  whatsoever  requires  to 
be  discovered:  and,  in  the  application  of 
whidi,  the  more  frequently  and  thoroughly 
the  mind  is  exercised,  the  more  perfect  it  is 
made. 

For  these  same  reasons,  another  re(;juest 
thai  I  have  to  make  is — that  if,  in  your  mdi- 
▼idual  judgment.  Sir,  the  offer  should  seem 
to  possess  a  chance  more  or  less  considerable, 
of  obtuning  acceptance  at  the  hands  of  the 
legislature,  information  to  that  effect  may  be 
transmitted  to  me  by  the  earliest  opportu- 
nity, no  opportunity  being  suffered  to  be  lost 
by  waiting  for  the  determination  of  the  le- 
gislature. 

Af^  a  declaration,  the  frankness  of  which 
will,  I  hope,  stand  excused  by  the  necessity, 

—  postponement  and  rejection  will  be  the 
same  thing.  If,  after  having  commenced,  I 
live  not  to  complete  the  service,  the  very 
last  of  my  thoughts  will  be  at  any  rate  de- 
voted to  it 

From  the  pen  of  a  man  already  &r  advanced 
in  his  07th  year,  marks  of  eagerness  and  im- 
patience, such  as  these, — impatience  to  be 
set  down  to  a  task  of  assiduous,  and,  in  the 
ordinary  sense  of  the  word  pay,  unpaid  la- 
boar,  to  the  end  of  his  small  remnant  of  life, 
may  perhaps  provoke  a  smile.  But  I  know 
not  to  what  worthier  object  the  labour  of  any 
being  in  human  shape  could  be  directed:  and, 
— bemg,  with  or  without  sufficient  grounds, 
impressed  with  the  hope  of  my  having,  by  the 
already  bestowed  labour  of  near  half  a  cen- 
tury, rendered  myself  better  qualified  than  a 
man  unexercised,  or  even  a  man  much  less 
exercised,  in  the  same  time,  is  likely  to  be, 
for  rendering  to  a  political  state,  and  thence 
to  mankind  at  large,  service,  intellectual  and 
moral,  in  this  its  most  important  of  all  simply 
human  shapes,  — it  would  be  but  an  ill  con- 
dosion  of  such  a  course  of  labour,  to  leave 
untried  or  undone,  anything  that  promised  to 
contribute,  in  any  degree,  to  the  aooomplish- 
ment  of  the  object  of  it. 

Penetrated  with  that  respect,  which  your 
eniseat  situation,  and  the  reports  that  have 
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readied  me  of  your  conduct  in  that  situation, 
could  not  &il  to  inspire,  I  have  the  honour  to 
subscribe  myself.  Sir,  your  fiuthful,  though 
as  yet  unbidden  servant, 

Jerbmt  Bbntham. 


No.  V. 

Simon  Snyder,  Governor  of  Pennsylvania,  to 
David  Meade  Randolph,  Esq,  WilUams- 
burgh,  Virginia^  on  the  Subject  of  the  above 
Letter  of  Jeremy  Bentham, 

PennaylTanU,  Hairlsbiirg, 
aift  May  1816. 

Sir,  —  1  have  to  acknowledge  the  receipt 
of  a  letter  which  you  did  me  tiie  honour  to 
write,  and  which  came  to  hand  a  few  days 
since.  The  books  to  which  it  refers  I  re- 
ceived in  the  winter  of  1814-15  by  the  mail- 
stage,  but  unaccompanied  by  any  letter  or 
memorandum,  explaining  the  object  of  their 
transmission ;  nor  could  I  discover  from  the 
envelope,  whidi  was  torn  and  mudi  defaced, 
from  whom  or  from  whence  they  came.  From 
the  necessarily  consequent  state  of  incerti- 
tude I  was  not  relieved  until  this  last  month, 
when  I  received  a  letter  from  Bfr.  Jeremy 
Bentham,  written  at  Queen- Square- Place, 
Westminster,  and  dated  14th  July  1814,  in 
an  envelope,  post-marked  Philadelphia,  6th 
April  last  past ;  which  informed  me  that  I 
was  indebted  for  the  books  to  that  distin- 
guished phihmthropist,  and  which  fiilly  ex- 
plained the  object  of  the  transmission.  The 
same  envelope  contained  dso  a  letter  from 
Bfr.  Gallatin  to  me,  and  another  from  him  to 
Mr.  Bentham,  both  dated  in  July  1814. 

I  have  not  in  my  view  any  ordinary  occur-  * 
rence  that  could  have  delayed  the  delivery 
of  these  letters  so  long  a  period  after  the  re- 
ceipt of  the  books  to  whidi  they  relate :  — 
Mr.  Charles  Mifflin,  who,  as  it  appears  from 
your  letter,  transmitted  the  books  from  Phila- 
delphia, can  probably  explain  to  you  or  Mr. 
Bentham  the  cause  of  detention.  If  the  let- 
ters had  arrived  preriously  to  the  19th  Mardi 
last,  on  whidi  day  the  legislature  of  this 
state  adjourned,  an  early  exhibition  to  that 
body  (comprising  much  useful  talent,  and 
many  of  its  members  having  been  lon^  la- 
bouring to  reform  our  jurisprudence)  of  his 
proposition,  and  of  which  I  should  promptly 
have  availed  mysdf,  I  am  confident  would 
have  resulted  in  measures  more  commensu- 
rate with  the  object  of  fomidiing  him  with 
infommtion  to  aid,  and  better  adapted  to  fur- 
ther his  generous  intentions  towards  Penn- 
sylvania, than  what  is  in  my  power  to  furnish : 
which  can  only  consist  in  a  transmiseion  to 
him,  by  anv  conveyance  that  yourself  or  Mr. 
Mifflin  will  advise,  of  a  copy  of  the  kiws  of 
Pennsylvania,  from  the  origin  of  the  govern- 
ment to  the  present  day,  and  journals  of 
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legislative  proceedings,  so  for  as  in  print ;  — 
these  latter  contain  (though  rather  diffuse) 
as  well  a  correct  general  history  of  Pennsyl-' 
vania  legislation,  as  of  the  origin  and  progress 
of  improvement  from  time  to  time  in  our 
jurisprudence :  — also  a  copy  of  a  Report  hy 
Jared  Ingersoll,  Esq.  attorney-general,  on 
criminal  law,  and  a  bill  predicated  thereon, 
consolidating  and  amendatory  of  our  present 
code,  but  not  yet  finally  adopted  by  the  legis- 
lature. On  the  subject  of  fundamental  law, 
a  copy  of  the  Biinutes  of  the  Proceedings  of 
the  Convention,  which  framed  the  present 
constitution  of  Pennsylvania,  shall  also  be 
furnished :  Hkewise  rif  to  be  found  in  print) 
the  Minutes  of  the  Convention  that  framed 
the  constitution  of  1776,  and  those  of  the 
council  of  censors,  vrho  acted  under  the  au- 
thority of  that  instrument,  —  to  which  I  will 
add  such  other  publications  as  may  appear 
nsefuL 

Dallas's  and  Binney*s  Reports  of  Adjudi- 
cations by  the  highest  judicial  tribunal  in  the 
State,  I  presume  will  be  essential ;  these  are 
not  for  sale  here,  but  can  be  procured  by  his 
agent  at  Philadelphia. 

Aided  by  these  muniments  and  publica- 
tions, Mr.  Bentham  will  be  enabled,  by  hb 
talent  and  research,  to  mature  and  shape  his 
system  for  submission  officially  to  the  legis- 
lature.* I  prefer  this  course,  for  the  obvious 
reason,  that  executive  suggestion  proves  not 
always  a  recommendation  for  the  adoption, 
by  a  free  legislature,  of  the  best  digested, 
and  speculatively  most  approved,  proposi- 
tions ;  —  such  are  more  frequently,  perhaps 
sometimes  unfortunately,  passed  over  with 
silence,  than  acted  upon  by  practical  men, 
*  who,  though  the  representatives  of  a  practi- 
cally virtuous  people,  yet  differ  as  widely 
about  the  means  for  effectuating  the  melio- 
ration of  the  condition  of  man,  as  differ  their 
local  situations,  their  pursuits,  and  conse- 
quent feelings  and  opinions. 

That  the  result  of  the  labours  of  his  life, 
on  the  all-interesting  subject  of  his  letter, 
should  be  presented  for  consideration  here, 
untrammelled  by  any  suggestions  and  pre- 
scriptions of  another,  will  be,  I  am  persuaded, 
more  acceptable  to  ^e  legislature,  and  more 
gratifying  to  the  philanthropic  Mr.  Bentham: 
and  if  eventually  I  shall  be  the  medium  of 
communication,  to  give  purely  the  emanations 
of  his  own  mind,  will  relieve  me  from  a  sa- 
crifice of  feeling  which  I  should  be  compelled 
to  make,  if  his  system  had  acquired  the 
slightest  feature  from  a  hand  so  incompetent 
as  is  my  own. 

Be  pleased.  Sir,  to  make  known  to  Mr. 


*  May  30fA,  1817.  ~  Unfortunately,  neither 
the  above-mentioned,  nor  any  others  from  the 
respecuble  quarter  in  question,  except  theprinted 
paper,  from  which  an  extiact  is  given  in  [No. 
Vl.j  have  as  yet  come  to  band.  ..J.  B. 


Bentham  the  contents  of  this  letter,  together 
with  my  sincere  wishes  for  his  penooal  I 
piness,  and  for  the  prolongation  of  his  ! 
life. 

For  yourself.  Sir,  please  accept  aMn 
of  regard.  SncoBr  Shtsi 


No.  VL 

Extract  from  a  printed  Paper,  a^med  L 
Snyder,  dated  Harrisburg,  December  5A 
1816,  Jamet  Peacock,  primter,  mtkmkd 
"  GoverHor*8  Message  to  the  Setmte  ami 
House  of  Representatives  of  the  i 
wealth  of  Pennsylvania,*'  eontasning  i 
pages.  It  cawne  inclosed  ina  Letter  from  the 
said  Governor  to  David  Meade  Randohh^ 
Esq,,  WilliaMsburgh,  Virginia,  and  bg  kim 
was  transmittedin  a  Letter  dated  from  themee 
ISth  Jan.  1817,  and  addressed  to  Jeremy 
Bentham,  Esq.  Queen-Square  Place,  West- 
minster, London,  by  whom  it  was  received 
29M  March  1817. 

It  commences  with  the  words,  Psuow 
Citizens,  &c 

In  page  4,  is  a  paragraph  in  the  words  fol- 
lowing, viz.: — 

**  Tias  occasion  is  embraced  to  soboH  to 
the  legislature  a  communication  made  to  te 
Governor  by  Jeremy  Bentham,  of  Lopdoi, 
on  the  subject  of  public  law;  which,  thwigb 
dated  14th  July  1614,  was  not  recdved  nitil 
after  the  adjournment  of  the  last  legislatve. 
As  this  philanthropic  communication  arose 
out  of  suggestions  of  our  esteemed  Uikm- 
dtizen  Albert  Gallatin,  his  letter  to  the 
Governor  and  Mr.  Bentham'a  are  heicwith 
submitted,  and  also  a  letter  from  the  Gover- 
nor, and  other  papers  connected  with  this 
highly  interesting  subject.  The  legidatwe 
will  determine  whether,  under  the  areem- 
stances  of  our  as  yet  unconsolidated  syiteai 
of  dvil  and  criminal  polity,  we  can,  at  ^ 
prosecutioa  of  this  important  work,  be  bow- 
fited  by  the  Uboun  of  the  benevolent  Mr. 
Bentham." 


No.  VIL 
CiBCULiOi To  the  Governor  of  the  State 

0/ 


Loadon.JinMl 


JioM  1817. 

Sia,  — On  the  snliject  of  CodificatiflB,  an 
offer  of  mine,  in  the  design  of  which,  the 
State,  over  the  councils  of  which  yoor  Ex- 
cellency presides,  was  included,  may  be  sesn 
in  a  letter  which  I  took  the  liberty  to  ad- 
dress to  Mr.  Madison,  in  his  then  character  «f 
President  of  your  United  States  :->  of  tUi 
letter  a  eopy,  as  exhibited  in  and  1^  No.  t  si 
the  accompanying  set  of  printed  C 
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solicits  the  honoar  of  your  acceptance,  in 
tlie  view  of  its  being  submitted  to  the  com- 
petent authority  in  your  State.  No.  II.  is  a 
copy  of  the  answer  receired  by  me  from  Mr. 
Jifadison.  No.  III.  is  a  copy  of  a  letter, 
addressed,  by  Bfr.  GaUathi,  at  that  time 
Bfinister  Plenipotentiary  from  your  Union 
to  this  Court,  to  Mr.  Snyder,  then  Governor 
of  Pennsylvania,  recommending  to  his  no- 
tice the  one  which  follows.  No.  [V.]  is  the 
copy  of  a  letter  written  by  Mr.  Snyder  on 
tlie  subject  of  it.  In  No.  [  VI.]  being  an  ex- 
tract o(n  Message  delivered  by  his  Excellency 
to  the  Legislative  Body  of  his  State,  may  be 
seen  the  notice  which  on  that  occasion  he 
was  pleased  to  take  of  it. 

In  the  view  taken  of  the  subject  by  Mr. 
Madison,  it  happened  not  to  be  competent  to 
the  high  situation  at  that  time  filled  by  him, 
to  give  to  the  offer  in  question  the  advantage 
of  his  sanction  in  any  of  the  forms,  which, 
lor  want  of  a  sufficient  acquaintance  with 
the  constitution  of  the  United  States,  1  had 
taken  the  liberty  of  submitting  to  his  choice. 
Nevertheless,  after  so  substantial  an  appro- 
bation as  has  been  bestowed  upon  the  offer 
in  question,  not  only  by  those  other  distin- 
gnished  citizens  of  your  United  Common- 
wealth, but  by  your  late  President  himself, 
to  wit,  in  and  by  the  very  letter  in  which 
be  declined  making,  in  a  direct  way,  the  pro- 
posed communication  of  it —  I  hereby  take 
the  liberty  of  submitting  to  your  notice  that 
same  offer,  as  described  in  the  accompanying 
letter  to  Bfr.  Biadison,  now  printed  tor  that 
purpote:  and,  forasmuch  as  of  the  twenty 
different  States  of  which  your  Union  is  com- 
posed, if  the  (^er  in  question  has  any  claim 
to  regard  in  any  one,  so  has  it  in  every  other 
—  hence  the  universality  of  the  currency, 
whidi  it  has  been  my  endeavour  to  give  to 
it,  and  hence  accordingly  the  word  etrcular, 
by  which  an  intimation  of  that  endeavour 
is  conveyed. 

As  to  the  nature  of  the  conununication, — 
though  it  is  not  in  the  number  of  those  which 
rome  every  day  to  be  made  and  received  in 
the  ordinary  course  of  public  business,  yet  if 
in  your  judgment  any  prospect  of  useftil  ser- 
vice to  Uie  State,  over  the  coundUi  of  which 
you  preside,  shall  appear  to  be  afforded  by  it, 
the  circumstance  of  its  singularity  will  not  of 
itself  I  am  confident,  operate  m  a  bar  to  any 
such  attention  as,  in  consideration  of  the  im- 
portance of  the  subject,  it  might  otherwise  be 
deemed  proper  to  bestow  upon  it. 

Having  of  late  the  good  fortune  to  be  not 
altogether  unknown  to  Mr.  Adams,  at  that 
time  BGnister  Plenipotentiary  from  your 
Union  to  this  Court,  and  at  present  your 


Congressional  Secretary  of  State,  who  has 
moreover  done  me  the  honour  to  take  charge 
of  all  the  several  papers  above-mentioned,  for 
the  purpose  of  focilitating.the  transmitting  of 
them  to  their  respective  destinations,  —  I  take 
the  liberty  of  mentioning  that  gentleman  as 
being  neither  unable,  nor  I  dare  flatter  myself 
unw^ling,  to  afford,  in  relation  to  the  person 
thus  addressing  you,  any  satis&ction  that  may 
happen  to  be  desired. 

On  the  occasion  of  the  offer  thus  made,  of 
the  outline  of  a  complete  body  of  law  for  the 
use  of  any  political  state,  as  a  work,  which, 
though  the  foundations  of  it  have  so  long  ago 
been  laid,  remains  yet  to  be  completed,  —  it 
is  matter  of  no  small  reigret  to  me,  tb^t  a 
correspondent  number  of  copies,  of  a  work 
containing  a  very  considerable  sample  of  the 
work  now  proposed  to  be  executed,  cannot 
accompany  this  address:  I  mean  the  work 
intituled,  Traitis  de  Legislation  Civile  et  iV- 
nale,  ffc,  in  three  vols.,  8vo.,  Paris,  1802. 
The  case  is — that,  though  got  up  fiom  some 
unfinished  papers  of  mine,  written  in  this  my 
own  language,  (the  fundamental  principles  of 
it,  so  fitf  as  concerns  the  penal  branch,  having 
moreover  been  laid  down  in  my  Introduction 
to  the  Principles  of  Morals  and  Legislation, 
published  so  long  ago  as  the  vear  1789,  but 
for  this  long  time  out  of  print)  yet  no  trans- 
lation of  that  work  into  this  same  language 
has  ever  yet  been  published :  and  that,  of  l£e 
8000  copies  which  at  the  time  (anno  1802) 
were  printed  at  one  impression,  none  (it  is 
believed)  are  now  to  be  found  on  sole  in  this 
country,  nor  by  this  lime  probably  at  Paris, 
where  it  was  printed :  and,  by  one  cause  or 
other,  equally  out  of  my  reach  have  been 
placed  two  other  works  published  in  French,- 
in  like  manner,  from  my  unfinished  papers, 
by  my  above-mentioned  friend,  viz.,  Theorie 
des  Peines  et  des  RScompenses,  ffc,  and  Essai 
sur  la  Tactique  des  Assemblies  PoHtiques, 
Thus  it  happens,  that  so  fu*  as  concerns  the 
penal  and  civil  branches  of  law,  the  only 
documentary  evidence  herewith  transmis- 
sible, from  which  any  conception  of  the  work 
now  proffered  can  be  formed,  is  the  testimo- 
nial evidence,  compoised  of  the  letters  hereto 
subjoined,  together  with  the  several  official 
testimonies,  spoken  of  or  alluded  to,  in  my 
above-mentioned  and  hereto  also  subjoined 
Letter  to  President  Madison,  and  a  Letter  of 
mine  to  the  Emperor  of  Russia,  which,  with 
his  Imperial  Blajesty's  answer  and  my  reply, 
is  also  designed  to  accompany  this  address. 
It  is  my  ambition  to  approve  myself^  Sir, 
yours  and  your  oountry*s  diligent  and  fifdth- 
fid  servant,  Jkebmy  Bbntham . 


Digitized  by 


Google 


478 


PAPERS  ON  CODIFICATION 


[NdVin. 


No.  VUL 

Jeremy  Bentham,  an  EngUshman,  to  the  CiH- 

sens  of  the  several  American  United  States. 

Londkm,  Qnaan.8qwr«PlM8» 
Wettn^nster,  Joly  1817. 

LBTTBRL 

Testimonials  as  to  this  Proposal,  and  iu 
Author, 

Friends  and  Fbllow-mbn,  ~  Ere  this 
reaches  you,  you  may  have  seen,  many  of  vou, 
what,  some  years  since,  I  wrote  to  the  then 
President  of  your  United  States;— if  so, 
you  will  have  seen  what  in  return  was  writ- 
ten hy  that  chief  functionary  of  yours  to  me. 
You  will  have  seen  the  sort  of  service  which 
it  was  and  is  my  wish  to  render  to  you.  You 
will  have  seen  whether,  in  the  opinion  of  your 
late  President  Madison — you  will  have  seen 
whether,  in  the  opinion  of  your  late  Secre- 
tary of  the  Treasury,  Albert  Gallatin^  yoa 
will  have  seen  whe^er,  in  the  opinion  of  the 

Governor  of  Pennsylvania,  Simon  Snyder 

the  service  itself  promised  and  promises  to 
be  a  useful  one ;  and  how  fiu*  he  who  thus 
addresses  you  has  been  regarded  as  qualified 
for  the  rendering  it.  The  tract,  in  idiich 
those  Letters  are  inserted  at  length,  being 
too  bulky  to  admit  of  the  sort  of  circ«lation 
hoped  to  be  given  to  these, — short  extracts 
from  them  are  here  subjoined.*  The  title  of 


•  (extracts.) 

L  President  Madison  to  Jeremv  Bentham. 
Washington^  May  Sth  1818. 
u  •  •  '\  The  ▼wy  ^tinguished  duncter  you 
**•  M  *!i^**^J^***  **»«  ^«^  bv  the  mttti. 
mablc  eifts  which  your  pen  has  made  to  it »' . . . 
'  That  a  digest  of  our  Uiwi  on  sound  prin- 
ciptoi,  with  a  purgation  and  reduction  to  a  text 

1  1?  i  "®°  P*^  ^  *«™>  ^^^  be  an  in- 
valuable improvement,  cannot  be  questioned: 
«id  I  cheerfuUy  accede  to  the  opinion  of  Mr. 
Broughan^  that  the  task  could  be  undertaken 
by  no  hand  in  Europe  so  capable  as  yoora.** 

II.  Albert  GaUaan,  then  Minister  Plenipoten^ 
^aryjhmt  the  American  United  States,  fbr 
the  signature  of  the  treaty  of  Peace  between 
that  Commonwealth  and  the  Kingdom  of 
Great  Britain  and  Ireland,  to  Simon  Snyder, 
Governor  of  Pennsylvania.  London,  ISth 
June  1814. 

"  Mr.  Jeremy  Bentham  intends  to  address 
you,  for  the  purpose  of  making  a  gratuitous  ten- 
der of  his  faculties  and  services,  ui  preparing  a 
qrstem  of  dvU  and  penal  Uiw  for  the  subsequent 
mspection  and  revision  of  the  IcsisUituie  of 
IWvlvwiia.....  So  £u  as  it  is  practicable^ 
Mr.  Bentham  having  devoted  near  forty  yean 
to  the  investigation  of  the  sul^ject,  from  his  rare 
talent  of  analysis  and  dassification,  appears  par- 
UcuUffly  fitted  for  the  undertakmg.  Ihavevaa- 
*™  to  say  so  much,  because  those  of  his  works 
wbich  have  appeared  ia  the  most  popuUr  dress 
nave  been  puSUshed  in  the  Frendihifiguage.   I 


it  is  "  Piqters  relative  to  Codffhmtim  and 
Public  Instmetitm,"  ^c.  Copies  ef  it,  %o^ 
ther  with  copies  of  a  dreolar  addres  him 
me,  are  on  their  way  to  the  resfiective  Oe- 
vemors  of  your  States. 

You  may,  I  doubt  not,  leara  nt  vsf  fiae, 
bjr  asking  him  (though  never  hnre  I  sskmi 
him,)  what  your  present  Seeretmy  of  5telc, 
late  Minister  Plenipotentiary  in  this  eamatej 
at  this  Court,  John  Qiojicy  ^l^oais,  has  sees, 
and  heard,  and  knows,  and  thinks  of  me. 

Thus  much  as  to  authority — isteUectosI 
authority :  source  of  the  influence  of  under- 
standing on  understanding:  inteUectual aa- 
thority,  sole  and  indispensable  foimdatiaa  for 
a  derivative  judgment :  —  the  only  sort  of 
judgment  capable  of  being  pronoonoed  by  any 
man,  in  so  £ur  as  the  maS^crials  neceasary  tit 
a  selfformed  judgment  £ful  of  lying 


allude  to  his  *  Treatises  on  LegislatloQ,'  scad  as 
his  '  Theory  of  Rewards  and  Pumsbmenta,* 
edited  by  Air.  Dumont,  and  reapectifciy  pub- 
lished in  the  yean  1808  and  1811.  Theae  varies 
are  senenlly  ooosideced  as  the  beat  of  the  at* 
on  the  sultfMts  of  which  they  treat.  Had  not 
other  avocations  prevented,  /  would  ka^  trmn. 
lated  the  shortest.*' 


UL  Simon  Snyder,  Governor  t 

to  David  Meade  Randolph,  Viffaumiar/A, 
Virginia,  written  on  the  subject  <tf  tiW  abase 
Letter,anddesignedJbrtrantmissitmtoJatmm 
Bentham.   ffarris&trg,  9M  May  \Sk^ 

**  If  the  letters  had  arrived  previously  ta  the 
19th  Mard)  last,  on  which  day  the  legislatnic  sf 
this  state  a4|onnied,  an  early  exhibidtn  «o  dua 

body of  hb  proposition,  and  of  wUc^  I 

should  promptly  have  availed  myself,  I  am  eoa- 
fldent  would  have  resulted  in  measoics  msm 
commensurate  with  the  olti^ct  of  furnishing  Ima 
with  information  to  aid,  and  better  adapted  is 
fiirther  his  generous  intentions  toinuds  Ptens^ 
vania  than  what  is  in  my  power  to  furnish. .... 
Aided  by  these  muniments  and  pnblicadoaB, 
Mr.  Bentham  will  be  enabled,  1^  his  talenc 
and  research,  to  mature  and  shape  his  systaa 
for  submission  officially  to'  the  WiHMi'Tir "— 
N.  B.  Unfortunatdy  none  of  the  uiove  p^ezs 
have  come  to  hand. 

IV.  <<  Governor's  Message  to  the  Semate  mod 
House  of  Representatives  of  the  Caanmw- 
weatth  of  Pennsylvania.  Harrisbmrg,  DC' 
cember  9th  ISie.  Jatnes  PeaeoOc^  priSierJ^ 

Page  4.  ^  This  occasion  is  embraced  to  sub- 
mit to  the  legislature  a  oommunicalioo  made  to 
the  governor  by  Mr.  Jeremy  Bendiam  of  Loa- 
doo,  on  the  sufagect  of  public  law;  which,  tfaoagh 
dated  14th  July  181^  was  not  leoeifed  ondl  after 
the  a^ioumment  of  the  last  legislatuie.  Astfcli 
phiUinthropic  communication  arose  out  of  sag- 
gestions  of  our  esteemed  feUow-dtisen,  AXbert 
OaUatin,  his  letter  to  the  governor,  and  Mr.  Bea- 
tham's,  are  herewith  submitted,  and  also  a  lettor 
ftem  the  governor,  and  other  paasrs  connertid 
witii  this  highly  intOTcstiiwsaloeotr  Tbclegis. 
Uiture  will  determine  whether,  under  die  drcasK 
stances  of  our  as  yet  unconsolidated  systemsef 
dvil  and  criminal  polity,  we  can,  In  the  proseca- 
tion  of  this  fanportant  work,  be  benefited  by  tht 
Uibours  of  die  benevolent  Mxi  BendMm.** 
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bis  reach.  In  the  abore-meiitioBed  letten, 
you  will  hmye  seen  a  set  of  tesHmtmiaU — 
evidences  as  pure  from  all  alloy  of  sinister 
interest,  or  even  personal  and  partial  fiivour, 
as  it  is  possible  for  testimonials  to  be — evi- 
dences, the  value  of  which  no  detraction  can 
diminish,  no  exaggeration  increase. 

While  tkese  letters  to  you  are  penning, 
eomes  from  another  quarter  a  sort  of  testi- 
monia],  capable  of  being  regarded  by  your  re- 
presentatives in  the  character  of  tk  precedent. 

As  the  quondam  metropolis  and  focus  of 
religious  liberty,  and  the  still  remaining  re- 
cepttwle  of  whatsoever  comes  nearest  to  pure 
representative  democracy  on  any  other  part 
of  ^le  globe  besides  yours,  the  State  of  Ge- 
neva cannot  be  unknown  to  you.  The  intel- 
ligence I  have  to  communicate  to  you  fi>om 
thence  is  this :  —  For  the  drawing  up  of  a 
penal  code,  grounded  on  the  principles  of  a 
work  of  mine,  as  published  in  Frendi,  in  the 
year  1802,  by  my  friend,  Stephen  Dumont, 
citisen  of  that  commonwealth  —  a  commis- 
sion has  just  been  given  to  him:  whensoever 
finished,  it  is  to  be  printed  for  the  use  of  the 
eonstituted  authorities,  to  whom  it  belongs, 
to  deal  with  it  in  the  character  of  a  body  of 
proposed  law,  as,  under  ihe  name  of  BiUe, 
works  the  same  in  kind,  differing  only  in  ex- 
iemt,  are  dealt  with  in  this  country,  and,  I 
siqypose,  in  yours. 

Here,  then,  is  a  precedent  already  set:  a 
precedent  which, — if  without  the  praise,  at 
any  rate  without  the  reproach  of  originality, 

—  it  belongs  to  your  representatives,  if  it 
seem  good  in  their  eyes — to  your  represen- 
tatives, with  or  without  an  impulse  from  yon 
their  constituents  —  to  take  into  considera- 
tioii  and  put  to  use. 

In  a  private  letter,  dated  from  Geneva, 
17th  June  1817,  and  addressed  to  the  man  so 
well  known  to  you  as  the  oldest  and  most  ef- 
ficient friend  to  mankind  among  English  prac- 
tisiiw  lawyers — I  mean  Sir  Samuel  Romilfy 

—  after  speaking  of  Ms  having  received  from 
the  constituted  authorities  a  commisrion  as 
abdre,  Pierre  EHenne  Louis  Dumont, — more 
eooBDOnly  known  by  the  shorter  signature,^ 
Etieune  Tin  English,  Stephen)  Dumont,— in 
words,  01  which  the  fc^wingis  a  dose  trans- 
lation,  proceeds  thus:  —  "  Bentham'e  plan, is 
the  bans  of  my  work.  I  pursue  his  method 
in  respect  of  the  division  into  General  Titles 
and  Purticukr  T^les.  In  regard  to  offences, 
I  adopt  the  whole  of  his  classification :  and 
more  especially  the  great  and  beaudfril  idea, 
of  proceedif^  in  a  uniform  manner,  by  com- 
mencing wi&  the  definition  of  the  offence, 
and  following  it  by  an  exposition  of  the  lead- 
in|r  terms  of  which  the  definition  is  composed ; 
then,  by  a  statement  of  the  grounds  or  causes 
of  oggrmtatum,  and.  those  of  extenuation, 
applying  to  each  genus  or  species  of  offence. 
This  plan,  which  is  altogether  new,  has  a  pro- 


digious advantage  over  every  other :  viz.  that 
of  affording,  in  a  pre-eminent  d^free,  every 
possible  fricility  to  improvement,  in  every 
part  of  the  details.  In  truth,  this  code  will 
rather  be  a  set  of  authentic  instructionM  for 
the  judges,  than  a  collection  of  peremptory 
ordinances.  A  greater  latitude  of  discretion 
will  be  left  to  them  than  was  ever  left  by 
any  code :  yet  their  path  being  everywhere 
chalked  out  for  them,  as  it  were  between  two 
parallel  lines,  no  power  that  can  be  called 
arbitrary  is  left  to  them  in  any  part  of  it. 

*•  In  the  code  itself  they  will  behold  all 
the  considerations  capable  of  affording  pro- 
per grounds  for  their  decision :  and,  on  each 
occasion,  it  is  to  the  text  of  the  law  tha^ 
in  justification  of  such  application  as,  on 
that  occasion,  they  think  fit  to  make  of  those 
same  grounds,  they  will  all  along  make  refe- 
rence: for  example,  the  several  grounds  of  o^- 
gravation  and  extenuation,  respectively  above 
alluded  to,  on  the  occasion  of  their  being 
brought  to  view,  fi>r  the  purpose  of  justifying 
such  fixations  as  shall  come  to  be  made  of 
the  quantity  of  the  punishment."*  Thus  far 
Oumont. 

To  the  acceptance  of  an  <^fer  such  as  the 
present  from  a  foreign  hand,  various  are  the 
objections  that  will  be  apt  to  present  them- 
selves :  in  my  first  letter  to  Mr  Madison,  all. 
those  have  been  met,  and  will,  I  flatter  my- 
self, be  found  removed :  advantage,  and  with- 
out inconvenience,  will  be  seen  to  be  the 
ultimate  result,  —  of  a  drcumstanoe  which, 
at  first  sight,  may  be  so  apt  to  appear  objec- 
tionable. 

Of  this  letter,  together  with  the  paper  con- 
taining those  others  of  which  you  have  just 
seen  extracts,  your  Secretary  of  State,  John 
Qatacy  Adams,  has  done  me  the  honour  to 
take  charge,  for  the  purpose  of  its  being 
transmitted  to  the  Governor  of  your  State. 

Such  are  the  testimonies  submitted  to  you 
for  the  present,  in  the  character  of  grounds^ 
on  which  to  form  a  derivative  judgment. 
Now,  then,  my  friends,  sudi  of  you  as,  on 
this  subject — from  such  considerations  as 
are  capable  of  being  compressed  within  the 
compass  of  a  sheet  or  two  of  letter-press,  — 
regard  yourselves  as  possessing  the  means  of 
fianoing  a  self-formed  judgment, — hear  me. 
Hear  an  Englishman,  whose  mind,  by  the 
view  and  prospect  of  the  state  of  government 
in  this  seat  of  iU-disguised  despotism  and  self- 
acknowledged  corruption,  would  be  sunk  in 
despondency,  but  for  the  ray  of  comfort 
^ich  beams  upon  him  from  your  happier 
dime : — from  your  incorruptible — your  every 
day  more  and  more  flourishing  commonwealth : 
from  your  government — the  only  one  that 
now  exists,  or  ever  did  exist,  on  the  8urfiu» 


•  Vide  <'  P.S.  26th  August  1817,*'  at  ih^  end 
of  Letter  VIII.— ^rf. 
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of  the  globe»  in  and  by  whidi  the  advance- 
ment cf  the  muvermd  interut,  in  preference 
to  all  particular  and  narrower  interests,  is  or 
ever  was  the  end  pursued :  pursued?  —  yes : 
or  in  any  distinct  and  unequivocal  terms,  so 
much  as  professed  to  be  pursued. 

LETTER  U. 

Propertie$  denrabU  in  a  Body  of  Law,  fir 
all  Purposes. 

Hear,  then,  from  me,  in  the  first  place,  the 
properties  or  qualities  which,  — ere  it  can  fulfil 
the  purposes  for  which  in  your  country  laws 
are,  as  in  every  country  they  ought  to  be, 
made,  — a  body  of  laws,  designed  for  all  pur- 
poses without  exception,  must  be  possessed 
of:  properties  which,  accordingly,  in  a  work 
of  this  kind,  may  be  stated  as  being  desirable. 
J.  Notoriety,  or  rather  aptitude  for  notoriety, 
in  respect  of  its  c<mtents ;  2.  Conciseness ; 
3.  Clearness  in  respect  of  its  language ;  4. 
Compa^ness  in  respect  of  its  form ;  5.  Com- 
pleteness,  or  say  tdUconprehentiveness,  in  re- 
spect of  its  extent ;  6.  Intrinsic  usefulness  in 
respect  of  its  character;  7.  Justifiedness,  L e. 
manifested  usefulness,  in  respect  of  the  body 
of  instruction,  by  which,  in  the  form  o^prin- 
eqtles  and  reasons,  it  ought  to  be  illustrated, 
justified,  recommended,  and  supported. 

In  regard  to  all  these  several  properties,  as 
they  come  to  be  explained,  you  will  have 
to  consider — how  far,  in  their  present  state, 
the  body  of  the  laws,  under  which  you  live, 
is  from  being  possessed  of  them — possessed 
of  them  respectively,  in  a  degree  approaching 
to  that  which  is  indisputably  desirable,  and 
afibrds  a  promise  of  being  practicable.  You 
will  at  the  same  time  be  able  to  form  some 
sort  of  conception—- not  only  of  my  anxiety 
to  give  to  it  the  benefit  of  them  all  without 
exception,  but,  in  some  general  way,  of  the 
resources  to  which  I  look  for  the  accomplish- 
ment of  so  desirable  a  result :  resources,  by 
the  contemplation  of  which  has  been  produced 
that  sort  of  conjectural  confidence,  which  you 
have  seeti  reposed  in  me  by  so  many  of  the 
distinguished  men,  who  are  at  once  so  happily 
possessed,  and  by  general  acknowledgment  so 
highly  deserving,  of  your  more  decided  and 
imrestricted  confidence. 

Of  these  seven  properties,  three,  viz.  clear- 
neu,  conciseness,  and  completeness  —  all  of 
them  qualities  intimately  connected  with  one 
another — will  naturally  present  themselves 
as  being  desirable  in  a  literary  work  of  almost 
any  sort :  properties,  the  demand  for  which 
is  at  any  rate  not  peculiar  to  a  body  of  law ; 
and  of  whidi,  on  that  account,  no  particular 
mention  need  here  be  made.  In  regard  to 
completeness,  however,  so  peculiar  will  the 
import  as  well  as  importance  of  this  word  be 
teen,  when  applied  to  a  body  of  the  laws-. 


peculiar  not  only  in  respect  of  utiBiy  Vd  k 
respect  of  4ii^EcK%' nothing  leas  thaatbe 
conversion  oT the  whc^  body  of  commoakw 
into  statute  law  being  induded  in  the  inport 
ofit  that  the  peculiar  point  of  view  in  vUck, 
on  this  occasion,  it  has  been  necessary  to  COD. 
template  it,  will  necessitate  a  partiodar  no- 
tion of  it  in  this  address. 

In  this  quality,  accordingly, — to  whidi,  on 
this  particular  occasion,  for  distinction  i^ 
it  may  be  not  improper  to  add  the  appeUatkn 
of  alLconqnrekensiveness,  —  in  this,  tpgrdier 
with  notoriety  and  justifiedneu  —  (by  seh- 
riety  understand  here,  as  before,  uUrinsie  sf- 
titude  for  notoriety)  —  in  these  will  be  tees 
three  qualities — and  the  o$Jy  three  qualitio 
— which,  on  the  occasion  <^  the  o&r  here 
submitted  to  you  respecting  a  body  of  kwi. 
it  will  be  necessary  for  me  to  hold  up  in  117 
special  manner  to  vour  view:  all  three  of  tboa 
as  being  —  completeness  as  there  explaiaed 
not  excepted — such,  as,  till  this  your  prof- 
fered servant  ventured  on  the  enterpriie,  00 
draughtsman  in  legislation  ever  pn&ned  to 
give,  or  for  aught  appears  ever  so  much  » 
thought  of  giving,  in  any  tolerable  degree,  by 
means  of  any  peculiarity  of  plan  or  teitore, 
to  the  body  of  his  proposed  laws.  Under  the 
head  of  alUcomprekensiveness,  therefore,  n 
applied  to  the  proposed  work  in  question— 
under  this  head,  no  less  than  under  the  k- 
veral  heads  of  notoriety  anAjust^ednest^  ex- 
planations of  considerable  length  will  be  in- 
dispensably necessary. 

As  to  intrinsic  usejulness,  obvious  ss  is  the 
title  it  possesses  to  a  place  not  only  in  moit 
literary  works,  but  more  particulariy  in  thii, 
no  less  obvious  will  be  the  non-neoettity  cf 
making  on  the  present  occasion  any  ipeciil 
or  separate  mention  of  it :  this  being  a  qo- 
lity  which,  of  course,  and  without  lus  bong 
at  the  trouble  of  saying  so,  no  man  who  ever 
pens  a  proposed  law  can  foil  of  being  under- 
stood, as  wishing  to  be  thought  to  be,  and 
with  whatever  degree  of  sincerity  professDf 
to  be,  anxious  in  his  endeavour  to  bestow 
upon  it.  **  Whereas  it  is  expedient"— os^y 
upon  British  legislators  could  such  a  phrsae 
pass  itself  off  in  the  character  of  a  reatos,  or 
for  anything  better  than  a  mark  of  dotage. 

But  in  the  ulterior  quality  oi  just^e<ketSt 
i.  e.  manifested  usejulness,  the  quality  of  simplt 
us^ln^  is  induded :  justifiedness,  a  quahty 
in  whidi,  on  the  present  occasion,  so  much 
attention  will  be  seen  to  have  been  bestowed: 
and  in  this  may  be  seen  a  quality,  which  not 
only  has  never  yet  been  endeavoured  to  be 
given  to  any  comprehensive  body  of  law*» 
but,  until  thus  noticed  by  this  your  proffered 
servant,  appears  not  to  have  ever  yet  bees 
numbered  by  any  person  among  1hepnperi»» 
desirable  in,  or  properiy  appertaining  to^  sy 
such  work. 
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I.  On  Notoriety,  a$  applied  to  Law. 

Ab  in  eyery  other  part  of  the  field  of  human 
action,  so  in  the  field  of  law,  only  in  so  &r 
•8  H  is  pesent  to  the  mind,  can  any  idea  be 
productive  of  any  effect.  Ah,  poor  ally  mani 
that  of  such  a  truth,  at  this  time  cf  day,  thou 
shonldst  need  to  be  reminded ! 

Tes :  onlv  in  proportion  as  the  conception 
a  man  has  of  it  is  dcAr,  correct,  and  complete, 
can  the  ordinances  of  the  law  be  ccmformed 
to,  its  benefits  claimed  and  enjoyed,  its  perils 
avoided — ^those  perils,  with  which  every  path, 
every  step  in  the  field  of  human  action,  may 
be  encompassed. 

To  lodge  and  fix  b  each  man's  mind,  that 
pcvtion  of  the  matter  of  law  on  which  Ail  fitte 
18  thus  dependent — exists  there  that  State, 
in  which  this  operation  is  not  among  the  most 
important  duties  of  the  government? 

Tet,  where  is  the  state,  by  tibe  government 
of  which  any  attention  whatsoever  appears  to 
luive  been  paid  to  it  ?* 

To  enable  government  to  fiilfil  it  to  the 
highest  degree  possible,  has  ever  been  amongst 
the  most  anxious  of  my  dedres. 

For  this  purpose,  means  fjT^iiistc  to  the  law 
itself  present  themselves  of  course  to  every 
■und:  —  publishing  them,  for  example,  in 
cheap  editions;  causing  them  to  be  pubUdy 
read  by  certain  persons  in  certain  places. 

Of  all  such  extrintic  means  of  notification, 
next  to  nothing,  however,  will  be  the  effect, 
unless  the  matter  of  the  law  be  prepared  for 
the  operation,  by  the  distribution  made  of  its 
contents,  and  the  form  into  which  they  are 
cast. 

For  tins  purpose,  four  leading  principles 
of  division,  with  as  many  correspondent  divi- 
sions, have  been  contemplated  and  employed 
Vy  me. 

1 .  First  principle  of  division. — For  the  be- 
nefit of  each  individual,  separate  fi'om  those 
Dortions  of  the  matter  of  law  on  whidi  he 
MOM  a  concern,  all  those  with  which  he  has 
mot  any  concern.  Correspondent  division. 
Laws  m  wUvereal  concernment — laws  of  jpe- 
etalaf  particular  concernment.  Code,  to  which 
are  consigned  all  laws  of  universal  concern- 
ment, the  General  Code,  Codes,  in  each  of 
which  that  portion  of  the  matter  of  law  in 
which  only  one  or  twof  denominations  or  de- 
scriptions of  persons  are  concerned.  Particu- 
lar Codee. 


*  As  if  from  a  rubbish-can,  a  continually  in. 
creasiog  and  ever  shapeless  mass  of  law  is,  from 
time  to  time^  shot  down  upon  the  heads  of  the 
people:  and  out  of  this  rubbish,  and  at  his  peril, 
is  each  roan  left  to  pick  out  what  belongs  to  him. 
Thus,  in  pouring  forth  law,  does  the  government, 
as  it  is  written.  **  rain  dtmn  tnaresJ** 

•f  Two:  as  in  case  of  correlative  situations: 
such  as  those  of  husband  and  wife,  master  and 
Vol.  IV.  ^ 
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That  portion  of  the  matter  of  law,  with 
which  each  individual  is  concerned  to  be  ac- 
quainted, will  therefiMre  consist  of  two  parts : 
vis.  1.  The  General  Code :  2.  The  collection 
of  Particular  Codes;  viz.  those  which  corre- 
spond to  the  several  particular  situations  in 
society,  which  it  happens  to  him  to  occupy. 

2.  Second  principle  of  division.  —  For  the 
benefit  of  each  individual,  in  that  portion  <tf 
the  matter  of  law  in  which  he  has  a  concern, 
separate  from  those  portions  which  he  is  con- 
c^ned  to  bear  constantly  in  mind,  those  whidi 
he  is  not  concerned  to  betf  constantly  in  mind. 
Correspondent  division,  Laws  oi  constant  con- 
cernment— laws  of  occasional  concernment. 

By  a  law  of  constant  concernment,  under- 
stand a  law  which  applies  itself  to  this  or  that 
incident,  which  is  of  such  a  nature,  that  with- 
out a  man's  having  warning  of  it,  it  may  take 
place  at  any  time :  without  his  having  warn- 
ing, and  thence  without  his  having  sufficient 
time  for  considering  with  himself  how  to  act, 
or  for  taking  advice  of  others.  Example  of 
laws  ci  constant  concernment :  Laws  declaring 
how,  in  case  of  an  unexpected  attack  on  his 
person  or  property,  a  man  may,  and  how  he 
may  mot,  comport  himself  for  the  purpose  of 
seff'-dtfence. 

Note,  that,  though  in  the  instance  of  sudi 
laws  as  are  o{ constant  concernment,  the  chance 
of  their  being  present  to  the  mind  at  the  time 
for  action,  is  in  the  hi^iest  degree  dependent 
on  their  brevi^  and  compactness,  —  yet,  in 
the  instance  of  such  as  are  of  occasional  con- 
cernment, in  such  sort  as  to  admit  of  time  for 
deUberstion  and  consultation,  — though,  even 
in  regard  to  these,  intelligibility  may  be  de- 
stroyed by  want  of  compactness, — brevity  is 
comparatively  immaterial.  In  the  case  a£  a 
dictionary,  for  example,  the  largest  is  little 
less  easily  consulted  than  the  smallest.  And 
thus  it  is — thus,  and  no  otherwise — that 
brevity  and  coti^Mctness  may  be  brought  into 
consistencv  with  completeness. 

3.  Third  principle  of  division  and  distribu- 
tion. —  In  tiie  case  of  laws  of  conetant  con- 
cernment,— from  such  laws,  on  the  observance 
of  which  the  greatest  quantity  of  interest  is 
at  stake,  detach  those,  on  the  observance  of 
which  not  so  great  a  quantity  of  interest  is 
at  stake.  Use  of  this  separation,  employing 
the  most  efficient  means  in  planting  in  the 
mind  those  portions  of  the  matter  of  law,  on 
the  observance  of  which  the  greatest  quantity 
of  interest  is  at  stake.  Correspondent  divi- 
sion— 1.  Laws  of  flux;or  concernment:  2.  Laws 
of  minor  concernment. 

4.  Fourth  principle  of  division.  —  In  regard 
to  laws  in  general,  but  more  particularly  in 
the  instance  of  such  as  are  of  comstant  con" 


servant.   Add  to  these  occasionally,  other  situa- 
tions incidentally  connected  with  the  principal 
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comment,  from  those  principal  portions  of 
matter,  to  which  the  mind  is  not  led  by  any 
other,  and  which  accordingly  cannot  be  kept 
in  mind  otherwise  than  by  themselves,  —  se- 
parate all  such  portions  of  subsidiary  matter, 
to  which,  especially  when  once  presented  to 
it,  the  mind  will  naturally  be  led  by  those 
same  principal  ones.  In  this  case,  for  ex- 
ample, are  rules  and  examples:  rules  on  the 
one  hand;  examples  of  those  same  rules  on 
the  other.  Correspondent  division, — di  vision 
into  Main 'text  and  Expository -matter. — 
Compared  with  expository-matter,  main-text 
possesses  not  any  thing  by  which  its  continu- 
ance in,  or  regress  into,  the  mind  is  facili- 
tated.* But,  suppose  the  main-text  once  well 
anchored  in  the  mind,  the  occasional  regress 
of  the  expository-matter  will  find  a  constant 
source  of  fiidlity  in  the  relation  it  bears  to 
the  main-text 

Separated  from  the  expository-matter,  the 
roab-text  would  thus  constitute  a  sort  of 
abridgment  of  the  law :  an  abridgment  of  the 
body  at  large,  as  composed  of  main-text  and 
expository- matter  taken  together.  Thus 
there  would  be  given  the  first  example  that 
has  ever  been  given,  or  perhaps  imagined,  of  a 
Law  Abridgment,  in  which,  as  fiir  as  it  went, 
confidence  might  be  reposed  witii  safety.  In 
this  way  alone  can  you  be  assured,  that  what 
is  given  as  and  for  the  expression  of  the  legis- 
lator's will,  is  so.f 


*  In  a  body  of  law,  of  which,  it  bdng  in  its 
fabric  reasonable^  the  reasonabienen  is  manifested 
bv  a  conespondent  and  perfietual  accompaniment 
or  reasons^  these  reasons  being  deduced  from  the 
universally  prevalent  and  universally  recognised 
principles  of  human  nature,  viz.  Ymmasifeelingi, 
interests^  desires^  and  motives^  will  of  themselves 
help  to  lodge,  and  serve  to  keep,  in  the  mind, 
those  poTtioai  of  the  matter  of  law,  of  which  the 
main-4ext  will  require  to  be  composed.  -« See 
Letter  V.  Of  JuttUednesi,  ^e. 

On  the  ground  of  coositutional  law,— you  who 
on  that  ground  have  so  nobly  shaken  off  the  yoke 
of  English  law — the  system  you  have  already 
is,  as  to  all  essentials,  a  model  for  all  nations. 
Accept  these  my  services,  so  shall  it  be  on  the 
groundof  penal  law,  so  snail  it  be  on  the  ground 
of  civil  law :  accept  my  services,  at  one  lifi  you 
shall  ease  your  necks  of  that  degrading  yoke. 
Without  parliamentary  reform,  Britain  can- 
not, without  revolution  or  dvU  war,  no  other 
monarchy  can,  take  for  a  model  the  essentials  of 
your  constitutional  law:  but  on  the  ground  of 
penal  law,  and  to  no  inconsiderable  extent,  even 
on  the  ground  of  civil  law,  might  it — and  with, 
out  change  in  any  part  of  the  constitutional 
law-branch,  be  made  use  of  as  a  model  any- 
where: in  Russia,  in  Spain,  in  Morocco.  Hence 
it  was.-.jmd  without  any  thought  or  need  of  be- 
traying him,  not  any  act  of  self-denying  bene- 
ficence, (for  my  views  of  the  contagious  influence 
of  reason  in  the  character  of  a  precedent,  were 
not  at  that  time  so  dear  as  they  have  become 
since)  hence  it  was  that  these  my  services  were 
offered  to  the  Alexander  of  these  days. 

t  Of  the  distinction  between  MaiwTexi  and 


In  prose,  m  even  in  verse,  of  that  ptrt  d 
the  law  which  is  of  universal  and  eonstmt  and 
major  coDcemment,  the  main-text  niigk  be 
got  by  heart  in  Schools.  And  to  this  ingfct 
be  added  the  correspondent  part  of  the  body 
of  reasons.X 

That,  on  every  occasion  of  life,  every  on 
should  be  his  own  lawyer  is  plainly  impoisiile. 
In  many  instances  want  of  talent,  io  aay  ii- 
stance  want  of  time,  may  suffice  to  render  it 
so.     But,  on  this  point  as  well  as  on  otben, 


Exposiiory-Mattersad  of  the  mode  in  wUch, 
by  omissioo  of  the  Expository-Matter,  t  mt  rf 
abridgment  might  be  made,  —Uke,  upon  s  pbo 
as  compreitsed  as  possible,  the  foUovmg  eaiD' 
pies:  — 

L  Main-Text  Definition  of  a  nmpIepenoBal 
ii^ury. 

A  simple  personal  injury  is—whert,  »itt- 
out  LAWITJL  CAUSE  (1)  one  in^riM 
CAUSES,  (2)  or  CONTRIBUTES  (5)  to 
cause,  to  another^  any  bodily  pain  or  wuanmt, 
more  or  less  SEVERE  or  SLIGHT,  (4)  »irt. 
out  any  ulterior  MISCHIEF  (5). 

II.  Expository-Matter. 

To  each  of  ihejtve  leading  words  diitinfiniiW 
by  capitals,  explanations  are  satuoincd:  u  wn 
of  the  Jive  instances,  vi*.  Nos.  L  3,  «d  Mw« 
explanations  would  serve  alike  vx  the  defiBon 
of  other  offences;  and  reference  would  *e«ri- 
in^y  be  made  to  so  many  General  TUkt;^  the 
two  other  instances,  the  expisnatioD  wodd  pg^ 
haps  have  no  ulterior  appHcatioD.  IntbeinieJ 
instance,  the  Explanalory-Matter  occupB, » 
the  whole,  about  jli^  or  «x  times  the  ii»oe  «w- 
piedbytiieAfflwi-Text.  Here  tiien  may  be «» 
an  example,  of  the  amount  of  Ac  saving  nwc 
upon  the  burthen  on  the  memoiy.  Aijo  me 
Expository-Matter^  some  parts  of  ft  apply  to 
cases,  which,  naturally  speaking, willbeiarej 
exemplified;  oOicr  parts  may  be  expected  ts» 
anchored  in  tile  mind,  by  tiie  relation  Uiefbttr 
to  human  feelinga,  andfto  the  matter  of  the  JiM- 
Text  ^ 

Upon  tiie  whole,  three  propoeitiooi  wiD  «»J* 
to  dose  this  subject:  1st,  On  die  extent  efw 
notoriety  given  to  the  laws,  depends  eveCTgoofl 
effect  it  teln  their  nature  to  produce:  2.  OniJ 
such  endeavour  as  that  of  accomptomMtMi eo- 
ject,  by  no  legislature  has  any  exeitico  bean  ew 
bestowed:  to  the  accomplishment  of  ga  ""* 
object,  the  whde  force  of  this  your  pwffiwd  «- 
vant's  mind  has  aU  along  been,  and  wonWiU 

^f•  Nc^tiiat widi  reference  to  ^ nf««f 
the  General  Penal  Code^t^KKSivsitctjf^^- 
ter  of  tiie  General  CivUot  J^on-PenalCodew^ 
be  considered  as  bearing  tiie  relation  of  w»- 
tory-Maiter.  Thus,  under  appropriattjpaw^ 
tiie  P«w/ Cafe  having  forbid  tiie  mcd^w^ 
property  witiKmt  HOC,  part  of  die  Ciw/C<^^ 
UlSujried  in  tiie  expStion  of  what  bel«ff  » 
tiie  several  sorU  of  titles:  and,  of  tii«ejritte  V 
Contract  bdng  one,  hence  conw  in  ttet  pw 
which  bdongs  to  Contracts.  So  ^^^*.^ 

Krt  of  tiie  ConstUutional  Code:  wA  «»  *? 
ing  the  rights,  and  pavers,  •jdArf»tf»  "" 
appertain  to  tiie  several  sorts  ^W^'t^ 
much  fotuclmeto  die  Ubyrindi:  tiw  iinopan^ 
fat  the  details.  .«.K/Jf# 

X  See  letter  V.  OfJusHJUinetfj «  tf/f*^" 
a  body  of  Law. 
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the  further  the  sense  of  independence  can  be 
carried  the  better:  the  better,  if  not  in  all 
eyesj  at  any  rate  in  such  as  yours.  By  no 
man  who  is  not  a  driveller,  can  it  be  expected 
that  to  every  lawyer  to  whoi^  he  addresses 
himself  he  should  be  as  deiur  as  he  is  to  him- 
self: no  man  can  have  a  lawyer  at  all  times 
at  bis  elbow. 

Accept  my  services,  — in  the  book  of  the 
laws,  my  friends,  so  long  as  the  United  States 
continue  the  United  States,  among  you  and 
jour  posterity,  in  every  such  accepting  State, 
shall  every  man^  if  so  it  please  its  appointed 
legislators,  find,  for  most  purposes  of  consul- 
tation, his  own  lawyer:  a  lawyer,  by  whom 
he  can  neither  be  plundered  nor  betrayed. 

Accept  my  services, — no  man  of  tolerably 
liberal  education  but  shall,  if  he  pleases,  know 
— know,  and  without  effort  —  much  more  of 
law.  than,  at  the  end  of  the  longest  course 
of  the  intentest  efforts,  it  is  possible  for  the 
ablest  lawyer  to  know  at  present.  No  man,  be 
he  even  without  education  in  other  respects 
—  no  man  but,  in  his  leisure  hours,  —  so  he 
can  but  read — may,  if  so  it  please  him,  know 
more  of  law,  than  the  most  knowing  among 
lawyers  can  possibly  know  of  it  at  present. 


n.  Of  Completeness,  as  applied  to  the  Boibf  of 
the  Laws: — and  herein  of  Common  Law. 

To  be  known,  an  object  must  have  erts- 
temee.  But  not  to  have  existence  — to  be  a 
mere  non-entity — in  this  case,  my  friends,  is 
a  portion — nay,  by  fi&r  the  largest  portion  — 
of  that  which  is  passed  upon  you  for  law,  I 
ppeak  of  common  law,  as  the  phrase  is:  of 
the  whole  of  common  law.  When  men  say 
to  you,  the  common  law  does  this  —  the 
common  law  does  that — for  whatsoever  there 
is  of  reality,  look  not  beyond  the  two  words 
that  are  thus  employed.  In  these  words  you 
have  a  name,  pretended  to  be  the  name  of  a 
really  existing  object:  — look  for  any  such 
existing  object — look  for  it  till  doomsday, 
DO  such  object  will  you  find. 

Great  is  Diana  of  the  EphesUms!  cried  the 
priests  of  the  Ephesian  Temple,  by  whom 
Diana  was  passed  upon  the  people  as  the  name 
ofa  really  existing  goddess:  Diana  a  goddess: 
and  of  that  goddess,  the  statue,  if  not  the 
very  person,  at  any  rate  the  express  image. 

Cfreat  is  Minerva  of  the  Athenians/  cried 
at  that  same  time  •:—  you  need  not  doubt  of 
it — ^the  priests  of  the  Temple  of  Minerva  at 
Athens:  that  Athens  at  which  St.  Paul  made 
known,  for  the  first  time,  the  unknown  God. 
The  priests  of  Athens  had  their  goddess  of 
wisdom :  it  was  this  Minerva.  The  lawyers 
of  the  English  School  have  her  twin  sister, 
their  Goddess  of  Reason.  The  law  (mean- 
iiw  the  common  law)  "  The  law  "  fsays  one 
of  her  chief  priests,  Blackstone)  **  is  the 
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perfection  of  reason.*'  By  the  author  of  the 
Dook  on  Ecclesiastical  Pouty,  Hooker,  —  for 
between  lawyercnift  and  priestcraft  there  has 
always  been  the  closest  alliance — the  law 
had  long  before  been  discovered  to  be  a  super- 
natural person,  and  that  person  of  the  femi- 
nine gender.  Yes:  exactly  as  much  of  reality 
was  Uiere,  and  is  there,  corresponding  to  the 
word  Minerva,  —  as  there  is,  or  ever  has 
been,  corresponding  to  the  compound  appel- 
lative common  law. 

Would  yoU  wish  to  know  what  a  law — a 
real  law  —  is?  Open  the  statute-book :  — in 
every  statute  you  have  a  real  law:  behold  in 
that  the  really  existing  object : — the  genuine 
object,  of  which  the  counterfeit,  and  pretend- 
ed counterpart,  is  endeavoured  to  be  put  off 
upon  you  by  a  lawyer,  as  often  as  in  any  dis- 
course of  lus  the  word  common  2tiio  is  to  be 
found. 

Ck>mmon  law  the  name  of  an  existent 
object  ?  —  Oh  mischievous  delusion  —  Oh  im- 
pudent imposture  I  Behold,  my  fiiends,  how« 
by  a  single  letter  of  the  alphabet,  you  may 
detect  it.  The  next  time  you  hear  a  lawyer 
trumpeting  forth  his  common  law,  call  upon 
him  to  produce  a  common  law :  defy  him  to 
produce  so  much  as  any  one  really  existing 
object,  of  which  he  will  have  the  effrontery 
to  say,  that  that  compound  word  of  his  is  the 
name.  Let  him  look  for  it  till  doomsday,  no 
such  object  will  he  find. 

Of  an  individual,  no :  but  qf  an  aggregate, 
yes.  Will  that  be  his  answer  ?  Possibly ;  for 
none  more  plausible  will  he  find  any  where. 
Plausible  the  first  moment,  what  becomes  of 
it  the  next  ?  An  aggregate  ?  Of  what  can  it 
be  but  of  individuals?  An  individual  com- 
mon law — no  such  thing,  you  have  acknow- 
ledged, is  to  be  found.  Then  where  is  the 
matter,  of  which  your  aggregate  is  composed  ? 
—  No :  — as  soon  will  be  find  a  bod^  of  men 
without  o  man  in  it,  or  a  wood  without  a  tree 
in  it,  as  a  thing  which,  without  having  a  com-- 
mon  law  in  it,  cxm  with  truth  be  styled  tha 
Common  Law. 

Unfortunately,  my  friends, — unfbrtunatelv 
for  us  and  you — in  the  very  language  which 
we  all  speiJc,  there  is  a  peculiarity,  in  a  pe- 
culiar degree  fi&voureble  to  this  imposture. 
Not  in  any  existing  European  language  but 
ours,  is  the  same  word  in  use  to  be  employed 
to  denote  the  real  and  the  fictitious  entity : 
not  in  the  ancient  Latin,  nor  in  any  of  the 
modem  languages  derived  from  it :  not  in  the 
ancient  G^man,  nor  in  any  of  the  modem 
languages  derived  from  it. 

Behold  here  the  source  of  the  deception. 
But  in  the  mind  of  any  man,  by  whom  this 
warning  has  been  received,  no  deception  will 
it  produce,  unless  fn  this  instance  imposture 
be  more  acceptable  to  him  than  truth.  In 
the  article  a — in  the  single  letter  a  —  he 
has  an  Ithuriers  spear :  by  the  touch  of  it 
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he  may,  as  often  aa  be  pleaiea,  lay  bare  the 
impoitiire.  A  statute  law,  yea :  a  common  law, 
no :  no  soch  thing  to  be  found. 

Be  it  a  reality — be  it  a  mere  fiction  — 
what  IB  but  too  undeniable,  and  too  Beverelv 
felt,  a  something  all  this  while  there  is,  with 
which  you  are  ever  and  anon  perplexed  and 
plagued,  under  the  name  of  eowtmon  law, 

**  Tes,"  says  our  lawyer :  "  and,  allowing 
to  yon  that  in  common  law  there  is  no  su<£ 
thing  as  a  law,  yet  what  you  will  not  deny 
— and  what  will  equally  suit  my  purpose, 
is — that  such  things  there  are — yes,  and  in 
no  small  abundance — such  things  there  are 
as  rules  of  law.**    So  mudi  for  our  lawyer. 

Ruks  f  yes,  say  I :  Rules  of  law  f  No. 
These  rules,  who  are  they  made  by?  To  this 
question,  to  find  any  positive  answer  is  pos- 
sible or  not,  as  it  may  happen.  But  what  is 
not  only  al¥mys  po68n>le,  but  alvrnys  true,  is 
—  that  the  person  or  persons, — by  whom 
these  rules,  whatever  they  are,  are  made, — 
is  or  are,  hi  every  instance,  without  excep- 
tion, a  person  or  persons,  who,  in  respect  of 
any  part  he  or  they  may  take,  or  be  supposed 
to  take,  in  the  laying  down  &[  any  such  rules, 
— have  not  any  title  to  make  law,  or  to  join 
in  maldnglaw. 

The  sort  of  person,  whose  case,  among 
those  who  have  not  a  title  to  make  law, 
comes  nearest  to  the  case  of  those  ^o  have, 
is  a  judge.  But  no  law  does  any  judge,  as 
such,  ever  so  much  as  pretend  to  make,  or 
to  bear  any  part  in  making. 

What,  if  passed,  he  would  take  upon  him 
to  say  he  does  is — U> deelareUw:  to  declare 
what,  in  the  instance  in  question,  is  law :  to 
declare  that  a  discourse,  composed  of  such 
or  such  a  set  of  words,  is  a  rule  of  law.  Thus 
speaking,  he  would  be  speaking  the  words 
put  into  his  mouth  by  Blackstone. 

Meantime,  — be  it  or  be  it  not,  a  rule  of 
law, — here  at  any  rate  is  a  rule,  which,  having 
been  made,  must  have  been  made  by  some- 
body. What  is  more,  not  only  has  it  been 
made,  but,  by  some  judge  whose  duty  it  is 
to  give  to  real  laws  the  effect  of  law — the 
effect  of  a  law,  as  if  it  were  a  real  law,  has 
been  given  to  it.  The  effect?  and  what  e^ct? 
exactly  the  same  as  if  the  words  which  it  b 
composed  of  were  so  many  words,  consti- 
tuting the  whole  or  a  part  of  some  really 
existing  law. 

In  the  words  in  question,  the  rule  in  ques- 
tion, was  it  then  ever  declared  before  ? —  If 
not,  then  in  truth  and  effect,  though  not  in 
words,  the  judffe,  by  whom  this  rule  is  declared 
to  be  a  rule  of  law,  does,  in  so  dedaring  it, 
and  acting  upon  it,  take  upon  himself  to 
make  a  law :  to  make  a  law :  and  this  is  the 
pretended  law  he  takes  upon  him  to  make. 

If  it  urns  declared  before,  then  not  having 
been  made  by  a  legislator,  it  must  have  had 
for  its  maker  some  person,  be  he  who  he  may, 


of  whom  thus  much  is  known,  viz.  tbd,  is 
the  matter  in  question,  no  rig^  had  heto 
make  law :  for  its  maker,  either  some  jdlge 
— that  is,  a  man  who  does  not  pretoito 
have  any  right  to  make  law;  or  some  otter 
man  who  was  stlU  further  fitm  hayb^iBy 
sudi  right  than  a  judge  b. 

At  any  rate,  not  having  been  vmdehjmf 
one  of  your  respective  legislatures,  tins  tbb; 
then,  which,  by  your  judges  and  your  otter 
lawyers,  b  paned  off  upon  you  ai  md  ftr « 
rule  of  law,  vis.  of  Enj^idi  oomnion  Isw- 
if  not  by  a  judge,  by  whom  then  was  it  mide? 
fi>r  laws  do  not  make  themselves,  anj  man 
than  snares  or  scourges. 

Of  all  persons,  who,  on  the  making  of  H, 
can  be  supposed  to  have  had  a  part,  the  oeljr 
individual,  in  relation  to  whom  you  em  kvr 
any  complete  assurance  of  hb  haringhadi 
part  in  the  making  of  it,  b  a  printer:  tte 
printer,  by  whom  the  first  printed  book  is 
whi<^  it  was  to  be  found  was  printei 

But,  though  it  b  not  without  example  ftr 
the  man  by  whom  a  book  b  printed  to  hre 
been  himself  the  author  of  it,  ezamplei  tl 
thb  sort  are  comparatively  rare.  In  tte  or- 
dinary case  then,  here  you  have  two  penoBi, 
who  have,  each  of  them,  borne  a  part  m  tte 
making  dT  thb  discourse,  whidi  if  piM 
upon  you  for  law :  two  persons,  who  to  70a, 
let  it  never  be  forgotten,  are  both  fivcigBen. 

Thb  book  then,  on  what  ground  b  it  ttit 
the  author  and  the  printer  together  em  bfe 
thus  taken  upon  them  to  pass  it  off— topM 
it  off  in  the  first  place  upon  as, — m  tte  aeit 
place  (sudi  b  your  goodness)  npoo  jfstu 
and  for  a  book  of  law? 

First  or  last,  the  ground —at  soy  nie  tte 

most  plausible  ground  that  can  be  na^ 
comes  to  this.  A  portion  of  duconne,  mo 
to  have  been  uttered  by  some  jn4ge-*y 
some  judge,  on  the  occasion  of  loine  deaatn 
pronounced  by  him  in  the  course  of  a  wH  «* 
law.  Of  thb  description,  take  it  St  the  best, 
was,  or  in  the  book  was  so  said  to  hare  bees, 
thb  pretended  ra&q/'ii»;  a pietendedrrfe 
of  law  made,  or  pretended  to  hare  been  Bime, 
by  a  functionary,  who,  as  such,  neither  tod, 
nor  (as  you  have  seen)  could  so  moch  » tore 
pretended  to  have,  any  right  or  title  to  ind» 
Uw,  or  so  much  as  to  bear  any  partmthe 
making  of  any  one  law. 

Yet,  in  relation  to  bw.behewhobeBj, 
thb  judge  not  only  daimed  a  right  tow, 
but  has  an  indisputable  right  to  do  ioinetiW^ 
What  b  thb  something?  Take,  in  tte  nj 
place,  to  render  the  matter  mtdhgiWe.  *" 
case  of  the  only  real  sort  of  bw.  Statauy^ 
and  suppose  Mar  the  sort  of  bwimderwWtf 

the  judge  b  acting.  What  m  th»  «^  " 
that,  in  relation  to  thb  samebw,  liebii» 
do?  By  some  person  — my fli»W«^^-j«J 
judge  has  been  called  upon  to  do  •«"»"5 
at  hb  instance:  something  •»  the  ch^T* 
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some  oilier  person  who,  if  he  opposes  what 
is  thus  called  for,  becomes  thereby  a  define 
danL  *'  Why  is  it  that  1  am  to  do  this, 
^rhich  you  are  thus  calling  upon  me  to  do  ?" 
says  the  judge :  '*  Because  ^says  the  plain- 
tiff) a  law  there  is,  which,  m  the  event  of 
3rour  being  called  upon  by  a  person  drcum- 
stanoedas  I  am,  has  ordained  that,  at  the 
darge  of  a  person  drcumstaaoed  as  the  de- 
fiendant  is,  a  person,  circumstanced  as  you 
are,  shall  so  do."  Tkia  lam  tm  to  mdaoi 
look  at  it  here  if  you  have  neea :  if  if  a  dis- 
cattrte  which  is  in  print ;  and  to  which,  at 
sudi  or  such  a  time,  by  the  constituted  au- 
thorities, whose  un^puted  right  it  was  to  do 
so,  was  given  the  name  and  force  of  law. 

Hearing  this,  or  to  this  effect,  the  judge — 
(the  fiusts  on  ^Hiich  the  plaintiff  grounds  him- 
self being  regarded  as  proved) — the  judge, 
does  he  do  that  which  by  the  plaintiff  he  is 
thus  called  upon  to  do  ?  What  he  thereupon 
and  thereby  dedares — declares  expressly,  or 
by  necessary  implication,  is  —  that  the  por- 
tion of  law,  in  virtue  of  which  the  plaintiff 
called  upon  him  so  to  do,  is  a  portion  of  law 
made  and  endued  with  ^e  force  of  law,  by 
an  authority  competent  so  to  do :  and  that 
of  this  discourse  the  true  sense  is  the  very 
sense  which  the  fdaintiff,  on  the  occasion  of 
the  application  so  made  by  him,  has  been  as- 
crilmig  to  it. 

Thus  doing,  what  is  it  that,  in  current  lan- 
guage, the  judge  is  said  to  have  been  doin^? 
Ajunoer:  pronouMcinp  a  decmon:  a  judicial 
decision :  in  particuiar  a  judgment,  or  a  de- 
cree. Sometimes  it  is  called  by  the  one  name, 
sometimes  by  the  other :  whereupon,  in  virtue, 
and  in  pursuance  of  this  decision,  if  need  be, 
out  goes  moreover  in  his  name  an  order — a 
icrir — a  rule:  —  sometimes  it  is  called  by 
one  of  these  names,  sometimes  by  another : — 
but  if  it  be  a  rule,  nothing  more  than  a  por- 
tiemUtr  rule,  bearing  upon  the  individual  per- 
sons and  things  in  question :  —  at  any  rate, 
<Mrdering  the  defendant  to  do  so  and  so,  or 
ordering  or  empowering  somebody  else  to  do 
•0  and  so  at  his  chaige. 

That  you  may  see  the  more  clearly  what 
is  done  under  sham  law,  herein  above  then 
you  have  an  account  ii  what  takes  place 
under  real  law.  Well  now,  suppose  etatute 
law  out  of  the  case,  what  is  done  is  done  then 
mih/enagaeoi the  common,  law,  Inthiacase 
then,  observe  what  there  is  of  reality,  and 
whai  there  is  of  fiction.  What,  in  this  case, 
supposing  the  matter  contested  really  has 
place,  is,  as  in  the  other  case,  a  decieion :  a 
dediion  pronounced  by  a  judge :  say  by  that 
same  judge:  a  decision,  by  which  expression 
IS  given  to  an  act  of  his  judgment,  followed 
by  an  order^  or  what  is  equivalent,  by  which 
expression  is  given  to  an  act  of  his  wtlL  The 
order  is  but  particular :  the  decision  is  u  the 
same  case. 


But,  to  justify  him  in  the  pronouncing  of 
this  decision,  something  whidi  men  are  pre- 
pared to  receive  as  law  is  necessary.  Real 
laWf  by  the  supposition  there  is  none:  ficti- 
tious law  must  tiierefbre  be  feigned  for  the 
purpose.  What  does  he  then? — As  above, 
under  the  name  of  a  rule  of  law,  either  he 
makes  for  the  purpose  a  piece  of  law  of 
his  own, — or,  as  Move,  he  refers  to,  and 
adopts,  and  emplovs  for  his  justification,  a 
piece  of  law  already  made,  or  said  to  have 
been  already  made,  by  some  other  judge  or 
judges. 

What  must  all  this  while  be  acknowledged 
is — that,  setting  aside  the  question  of  its 
propriety  and  utility  in  other  respects — i^ 
so  fiir  as  regards  certainty,  —  viz.  on  the  part 
of  the  decision,  certainty,  and  on  the  part  of 
those  persons  whose  lot  depends  on  it,  the 
fiuiulty  of  being  assured  beforehand  what  it 
will  eventually  be — a  decision  grounded  on 
this  sham  law  were  upon  a  par  with  a  decision 
grounded  on  statute  law,  thus  fiur  at  least  it 
would  come  to  the  same  thing;  and  it  would 
be  matter  of  indifference,  whether  the  rule 
acted  upon  were  put  into  the  state  of  statute 
law,  or  kept  in  the  state  of  common  law.  In 
that  case,  for  determining  the  utility  of  the 
proposed  operation  called  cod^ication,  the  only 
question  might  be — as  between  the  two  sorts 
of  law — which  of  the  two,  their  respective 
sources  considered,  afforded,  generally  speak- 
ing, the  fiurest  promise  of  b^g  most  condu- 
cive to  the  universal  interest? — that  which, 
at  the  present  time,  in  contemplation  of  the 
exigences  of  the  present  time,  would  have  for 
its  authors  citizens  of  the  state,  mostiy  na- 
tives of  the  country,  —  chosen  by  the  rest  of 
the  citizens,  in  like  manner  mostiy  natives, 
—  or  that  which,  in  the  course  of  several 
hundred  years,  was  made  at  different  times  by 
fi'om  one  to  five  persons,  every  one  of  them 
appointed  by  a  monarch — by  a  monarch,  un- 
der a  constitution,  of  which,  even  in  its  most 
improved  state,  the  yoke  was  found  by  you 
to  be  so  grievous,  that,  at  the  imminent  peril 
of  your  hves  and  fortunes,  and,  by  the  actual 
samfice  of  them  to  no  small  extent,  you 
resolved  to  shake  it  off,  and  shook  it  off 
accordingly. 

Thus  much  as  to  what,  for  illustration  sake, 
may  be  conceived  to  have  been  the  case.  But 
alasl  look  to  what  is  really  the  case,  the  more 
doscly  you  examine  into  it,  the  more  clearly 
will  you  perceive,  that  even  on  the  ground  of 
certainty,  no  comparison  will  this  sham  law 
be  able  to  stand  with  real  law.  Tes:  as  well 
in  point  of  stability  might  you  compare  the 
waves  of  the  ocean  with  the  rock  tiiey  beat 
upon,  as  in  point  of  certainty  common  law 
with  statute  law:  —  with  this  only  genuine 
sort  of  law,  whidi  it  is  here  proposed  to  sub- 
stitute throughout  to  that  spurious  sort. 

Suppose  then,  my  fiiend,  whoever  you  are. 
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—  suppose  that,  on  the  strength  of  this  or 
that  supposed  particular  decision,  or  this  or 
that  general  rule,  hy  the  advice  of  a  lawyer 
whom  you  have  consulted,  a  suit  at  law  has 
been  engaged  in  by  you,  either  in  the  situa- 
tion of  plfuntiff,  or  in  the  situation  of  defen- 
dant :  for  simplicity  sake,  say  in  that  of  plain- 
tiff: if  in  that  of  defendant,  the  same  or  the 
correspondent  observations  will  still  apply. 

In  appearance,  suppose  this  decision  ever 
so  clearly  decisive  in  your  &vour.  Observe 
how  many  and  what  chances  there  are  of  its 
proving  insufficient:  insufficient,  and  by  rea- 
son of  its  insufficiency  occasioning  you  to  lose 
your  cause.  Observe  the  list  of  objections — 
observe  the  alleged  grounds  or  causes  of  tn- 
validation;  grounds  or  causes  more  or  less 
peremptory,  through  whidi  it  has  to  run  the 
gauntlet. 

Of  the  rules  in  question  so  improperly  called 
rules  of  law,  the  sources  are,  as  above,  cfe- 
cisionst  of  these  general  mles,  particular 
4eci8ions:  from  preceding  decisions  come 
rules,  and  from  these  rules  again  succeeding 
decisions. 

Out  of  these  rules  and  decisions  are  made 
treatises  and  abridgments:  treatises,  con- 
taining, with  or  without  rules,  argumenta- 
tion about  rules;  abridgments,  containing 
alleged  rules,  with  or  without — commonlv 
without  —  the  argumentation  out  of  which 
the  rules  were  spun,  and  in  which  they  were 
drowned. 

The  books,  in  which  are  contained  the  de- 
cisions said  to  have  been  pronounced  on  each 
individual  occasion,  with  the  argumentation 
by  which  they  are  said  to  have  been  preceded, 
and  the  rules  which  in  the  course  of  that 
aigumentation  are  supposed  to  have  been 
laid  down  as  referred  to,  are  called  Report 
Books, 

Behold  now  a  sample  of  the  objections — 
of  the  alleged  causes  of  invalidity  or  insuffi- 
ciency, on  the  ground  of  any  one  of  which, 
much  more  of  all  of  them  or  a  number  of  them 
together,  the  decision  or  supposed  decision,  on 
wluch  the  confidence  of  your  advisers  rested, 
may  by  the  judge  be  found  to  be  insufficient: 
insufficient  in  such  sort  that,  in  consequence 
of  the  alleged  insufficiency,  you  will  lose  your 
cause'.  Behold  them,  if  your  patience  serves 
you,  here  below.* 


*  1.  If  there  be  but  one  report  book  in  ques- 
tion, the  reputation  of  the  reporter  not  potittveky 
high  in  the  scale  of  accuracy. 

2.  If  there  be  two  report  books  reporting  the 
same  causcu  and  giving  statements  in  any  mate- 
rial  particular  dinerent, — of  that  which  is  in  your 
fiivour  the  reputation  in  the  scale  of  accuracy  not 
so  high  as  of  that  which  is  against  yaa:  if,  on 
either  side,  or  on  both  sides,  conflicting  reports 
more  than  one,  confusion  and  uncertamty  pro- 
portionable. 

3.  The  whole  aggregate  of  the  relevant  facts 
not  sufficiently  stated:  if  it  had  been,  the  ded- 


Thus  in  the  case  of  common  law.  In  Ac 
case  of  statute  law,  c^  all  these  aooroes  «f 
uncertainty  and  insecurity  what  is  the  muttber 
that  can  have  place?    Not  one.    In  the  cne 


sion,  or  the  rule,  would  not  have  been,  as  it  saw 
appoffs  to  be,  in  your  favour. 

4.  The  matter  in  dispute  was  not  of  audi  vahtc. 
as  to  have  engaged,  either  on  die  part  of  tibeat^ 
guing  oounsdon  me  side  opposite  to yoon,  area 
tiie  part  of  the  judge,  a  d^pree  of  attcotieo  aiE- 
dent  to  warrant  the  placing  any  sucb  velianceflB 
the  decision,  or  the  rule,  as  is  or  can  be  adequate 
to  your  purpose. 

fi.  On  the  side  opporite  to  die  deciiioii,  or  die 
rule  idied  upon  by  you,  the  ooonod  was  not  sf 
sudi  knownabiUty,  astohavebioui^otttagahsi 
it  all  the  otoectioas  that  might  have  beea  bnogjii 
out 

6.  Of  the  point,  on  which  the  pardcnlar  deci- 
sion in  questxMi  was  grounded, — me  importanoe^ 
with  reference  to  the  ultimate  result  of  me  canse 
to  the  parties,  wasnotsogreataatofasveaitEacted 
to  il^  on  the  part  of  the  oomael  aa  above,  ariht 
judgie,  a  portion  of  attentkn  adtt^oate  la  mepv- 
pose:  with  reference  to  the  prinapal  point,  tUs 
collateral  iMHnt  was  other  altogether  UTdenac, 
or  but  coUaterallv  and  weakly  rdevaoL 

7. 1.  IncaseofunanimitvrealorappaicBt,Ae 
reputaiUm  of  the  judges  in  genessd^  or  cf  the 
predding  judge,  was  but  low : — low,  ▼ts.eitiia'iB 
the  scale  of  prMty^  at  dae  in  the  acale  of  iaid- 
Ucbasl  aptitude, 

8.  II.  In  the  particular  daas  of  cases  m  ques- 
tion, without  pr^udice  to  probity  or  imeDectnil 
aptitude,  the  state  of  the  times  was  audi,  as 
would  naturally  be  productive  of  a  too  &voBBsbk 
prepossession,  in  favour  d  the  dedaioii  or  lak 
on  whidi  yoQ  lean. 

9.  III.  Inacaseofknown  wantof  mMnmii^y 
the  reputation  of  the  judges,  by  wfaoae  pmoa- 
derant  sufihiges  the  decision  on  which  you  oesr 
was  pronounced,  or  the  rule  laid  down,  was  not 
so  high  in  the  scale  of  reputation,  as  that  of  the 
judge  or  judges  who  were  on  the  ojppoaiie  side. 

10.  IV.  The  opinion  of  the  bar  waa  in  gcsBcal 
decidedly  and  notoriondy  adverse  to  the  ^rri^^ 
or  the  rule,  on  which  you  lean. 

11.  The  printed  and  published  '^^^tLp*  ia 
question,  overruled  by  an  unprinted  and  unpab- 
ushed  one,  the  report  of  whidi  is  inacccanUe, 
and  even  unknown,  to  every  man,  but  the  one, 
who  happening  to  be  possessed  of  it  in  I 
comes  out  with  it,  if  it  happei 
pose;  odierwise  not. 

13  to  21.  In  case  of  decisions,  two  or  mofc^ 
pronounced,  or  rules  laid  down,.— whether  at  the 
same  time  by  judicatories  of  equal  authority,  or 
at  different  times  by  the  same  judicatory. — some 
favourable  tt>  you,  othen  adverse, — in  tnis  cbk, 
while  the  above  objections  are  opposed  to  those 
which  are  in  your  ttvour,  the  grounds  of  eonfi» 
dence.  respectivdy  opposite  to  these  ol^iectioo^ 
may,  m  many  of  the  instances,  be  employed  ia 
support  of  such  dedsions  or  rules  as  i^ipear  to  be 
against  you. 

22.  Thus  stands  the  matter  in  England,  and 
thence  in  your  several  Amerieaa  United  States. 
In  any  one  of  these  states,  add  the  uUoior  source 
of  doubt  and  uncertainty  to  your  prejudice,  which 
may  have  pUce,  in  respect  of  rdevancy  to  the 
state  of  law  and  sodety  in  these  states  in  genenl, 
or  in  your  own  in  pardcular. 


;  happens  to  snit  his  pnr^ 
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<^  statute  law,  no  law  can  ever  come  into 
competition  with  any  law  of  posterior  date. 

To  the  necessary  uncertaintif  of  common 
law,  add  now  its  equally  necessary  incorrigi- 
biiity:  incorrigibility,  as  in  relation  to  all 
other  points  of  impeifection,  so  in  a  particular 
manner  in  rdation  to  this.  Imperfections  in 
statute  law  are  continually  cured  by  statute 
law:  imperfections  in  common  law  can  never 
be  thoroughly  cured  by  ooounon  law.  By 
common  law  they  can  not  be  cured :  and  by 
statute  law  it  has  never  been  the  faehion  to 
core  them.  Without  the  concurrence  of  law- 
▼ers,  non-lawyers  in  the  legislature  would  not 
iDiow  how,  or  would  be  anraid  to  attempt,  to 
core  ihem:  but  to  lawyers,  to  bestow  any 
svdi  ooncurrenoe  is  not,  generally  speaking, 
by  any  means  pleasant.  In  conuaofi  /on;,  they 
behold,  as  you  have  seen,  the  goddess  of  their 
idolatry :  hw  anything  that  contributes  to  the 
lenening  of  her  glory,  they  have  nothing  to 
gain,  they  have  much  to  lose. 

By  common  law,  1  say,  imperfections  in 
common  law  never  cm  be  cur^.  By  every 
attempt  made  at  any  such  cure,  whether  for 
^e  moment  the  particular  mischief  in  ques- 
tion be  or  be  not  excluded,  general  laicfr- 
imimtf — a  disease,  with  which  as  with  a  palsy, 
the  whole  frame  of  this  fictitious  body  is 
shaken — is  a  sure  result.  If,  by  the  judica- 
tory in  question,  on  the  occasion  in  question, 
the  authority  of  the  decision  or  the  rule  in 
iioestion  can  be  overthrown,  so  by  this  same 
or  an^  other  such  judicatory  may  any  other: 
in  this  way  may  the  authority  of  the  whole 
system  of  common  law  be  shaken :  shaken, 
and  with  it,  in  so  £ur  as  the  contrariety  is 
known,  the  confidence  hitherto  so  generslly, 
but  always  so  unwarrantably,  reposed  in  it. 

To  save  it  from  this  reproach,  recourse  has 
been  had  to  one  or  other  of  two  expedients ; 
vis.  farced  eomstructum,  or  dutiHctiom, 

First  then  as  to  forced  cotutntctiom.  Upon 
the  phrase  employed  in  giving  expression  to 
the  decision  or  the  rule  in  question,  the  judge 
puts  a  sense  of  his  own,  such  as  no  other  man 
upon  eurth  would  have  thought  of  putting 
upon  it.  But,  by  this  remedy,  the  disease, 
inrtead  of  being  cured,  is  aggravated.  The 
more  extensive  a  man's  acquaintance  is  with 
the  language  of  common  law,  the  greater  the 
number  he  finds  of  theseybroec^  constructume : 
and  the  greater  the  number  of  them  thus 
found,  the  better  grounded,  snd  naturally  the 
stronger,  is  the  general  assurance  thus  ob- 
tained, that  the  whole  of  the  field  over  which 
the  dominion  of  common  law  has  extended 
itself,  has  been  thick  sown  by  her  with  man- 
traps. 

Thus  much  as  toybrcetfcoMs^ncc/toii.  Now 
MB  to  diitmctiam :  taking  a  dittinction  as  the 
phrase  is. 

In  a  statute  law,  on  the  occasion  of  every 
rale  there  laid  down,  a  sort  of  caution,  which 
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by  the  penman  is  observed  of  course,  is — to 
ask  himself  whether  his  purpose  requires  that 
the  rule  should  be  conformed  to  throughout 
the  whole  of  the  extent  which  the  words  of 
it  import, — or  whether,  to  give  a  correct  ex- 
pression to  his  meaning,  there  may  not  be 
this  or  that  exception,  that  requires  to  be 
taken  out  of  it:  and  if  yes,  set  down  of  course 
is  the  description  of  all  such  particular  excep- 
tions, in  the  tnin  of  the  general  rule.  This 
bebg  the  case,  one  good  consequence  is — 
that  whatsoever  notification  is  given  to  the 
general  rule,  is  given — and,  at  the  same  time, 
to  all  the  severtd  exceptions,  by  which  its  ex- 
tent is  limited,  and  its  import  fixed. 

Such  being  in  this  respect  the  case  under 
statute  law,  observe  now  how  it  is  under 
common  law.     Open  a  book  of  common  Uw, 

— be  it  report-book — be  it  abridgment 

be  it  treatise,  —  among  rules  by  dozens  and  by 
scores,  scarcely  will  you  find  one,  but  what, 
if  it  be  not  itself  an  exception  to  another,  or 
even  if  it  is,  has  exceptions  tacked  to  it.  But 
those  exceptions — at  what  time  was  it  that 
they  were  respectively  tacked  to  it?  At  the 
time  of  laying  down  the  general  rule  ?  No : 
but  each  of  them  at  a  different  time:  on  the 
occasion  of  this  or  that  one  decision  was  the 
general  ndeMd  down:  on  the  occasion  of  so 
many  different  decisions,  pronounced  each  of 
them  at  a  different  point  of  time,  these  se- 
verai  particular  ndes. 

When  an  exception  of  this  sort  is  applied 
to,  or  rather  taken  out  of,  a  rule,  —  thus  it 
is  that  a  dittinction  is  said  to  be  taken.  But, 
to  the  possible  number  of  these  distinctions 
never  can  there  be  any  adequate  assurance  of 
an  end.  What  is  the  consequence  ?  that  in 
the  whole  body  of  rules,  such  as  they  are,  of 
which  this  common  law  is  composed,  seldom 
can  you  find  one,  which  is  not  pregnant  with 
deceit  and  disappointment  ■  Say  t£it,  here  or 
there,  this  or  that  one  there  may  be,  to  which 
at  no  time  any  exception,  —  or,  if  exceptions 
have  been  attached  to  it  already,  any  viterior 
exception,  —  would  ever  be  atteehed.  But, 
whatsoever  just  ground  for  confidence  to  be 
reposed  on  might  be  firamed  by  thcM  few  trust- 
worthy ones,  is  destroyed  by  the  multitude 
of  untrust-wordiy  ones,  with  which  they  are 
encompassed  and  confounded:  I  say,  con- 
founded,— for  to  the  trust- worthy  ones  no 
ear'Wutrk  is  there,  whereby  they  can  be  dis- 
tinguished from  the  untrust-worthy  ones. 

To  apply  this  general  matter  to  your  own 
particular  case,  my  friend,  as  above  supposed. 
First,  see  how  you  may  be  disappointed  and 
ruined,  by  means  of  tk  forced  comtruction.  The 
decision  or  the  rule  upon  which,  as  above, 
your  leaning  was,  is,  as  it  stands,  clearly  in 
your  fiivour.  But,  authorised  by  a  practice  so 
extensively  pursued  and  so  fiumliar  to  every 
body,  —  the  judge,  to  compass  his  object, 
whatever  it  may  be,  has  recourse  to  the  ex- 
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pedient  of  a  fcirud,  etmitruetum :  he  puts  a 
new,  and  till  then  never  imagined  sense,  upon 
the  words,  either  of  this  very  decision  or  this 
very  mle  in  which  your  trust  ivas,  or  of  some 
other,  whidi,  bj  this  means,  is  set  in  oppo- 
sition to  it,  and  enables  him  to  destroy  the 
cdKMstofit. 

Next,  observe  how  you  mi^  be  put  into 
the  same  sad  case,  bv  means  of  a  distindum. 
Taken  in  its  generality — taken  in  the  whole 
of  its  extent,  with  the  exception  of  one  par- 
ticular part — the  judge  sees  nothing  to  ol^ect 
to  in  the  particular  decinon  or  the  general 
rule  on  which  you  rely.  But,  upon  a  dose 
view  of  it,  he  sees  reason  to  take  a  diMtinc- 
tion:  that  is,  to  take  out  of  the  general  rule 
a  particular  case,  to  which  it  seems  to  him 
tbAt  it  ought  not  to  be  considered  as  extend- 
ing: whidi  particular  case  is  exactly  the  case 
in  which  you  stand. 

Such  nugfat  be  the  uncertainty  of  the  law — 
such  the  insecurity  of  the  dtizen  under  it — 
even  if  Uie  whole  mass,  of  the  matter  of  which 
it  is  composed  —  of  the  matter  in  whidi  these 
rules  are  contained,  or  out  of  whidi  they  are 
deduced — were  at  all  times  in  the  hands  of 
every  body.  But  in  this  respect,  how  stands 
the  hct  ?  In  your  country  more  espedally, 
ndther  the  complete  stock  of  data,  nor  any 
thing  approadiing  to  it,  is  in  the  hands  of  any 
body.  Volumes,  by  scores,  by  hundreds,  not 
to  say  by  thousands,  — dollars  by  thousands, 
not  to  say  by  ten  thousand? — would  be  ne- 
cessarv  to  complete  it :  —  in  a  word,  a  com- 
plete law  Hbraty  would  be  necessary :  nothing 
less.  Whether,  even  in  this  country,  in  which 
this  immense  mass  of  delusive  learning  has 
its  source,  in  any  one  hand  any  one  such  col- 
lection is  to  be  found,  is  more  than  I  would 
undertake  to  say:  what  I  would  undertake 
to  say,  and  without  much  fiear  of  contradic- 
tion, is — that  in  no  one  hand  would  any  one 
such  thing  be  to  be  found  in  all  your  United 
States,  <m  the  day  on  whidi  these  letters  are 
landed. 

If  even,  in  eadi  of  your  United  States,  not 
one  only,  but  half  a  dosen  hands,  eadi  of  them 
possessed  of  such  a  treasure,  were  to  be  found, 
what  would  the  dtizens  at  large  be  the  better 
for  it?  The  result  would  be  a  monopoly:  a 
monopoly  of  this  necessary  of  life,  — a  mo- 
nopoly, with  this  half-dozen  of  monopolists 
sharing  in  it. 

Suppose  even,  that  in  the  day,  for  ex- 
ample, on  which  this  letter  of  mine  is  landed, 
a  large  library  thus  complete  were  in  the 
house  of  every  lawyer  in  all  your  United 
States, — even  in  this  miraculous  case,  what 
would  any  one  of  those  your  lawyers,  not 
to  speak  of  the  rest  of  you,  be  the  better  for 
it?  By  the  next  arrival  comes  a  cargo  of  fresh 
English  made  law,  by  which  to  an  indefinite 
extent  the  anterior  stock  of  law  is  super- 
seded: some  of  the  general  rules,  compUtehf 


overturned  and  supeneded,  by  mlea  of  e^asl 
extent,  or  by  rules  of  greater  extent  in  which 
they  are  induded;  —  others,  cat  into  and 
superseded  in  party  by  distiiictioaM  sad  cs- 
oeptioBa. 

Even  if  it  caone  from  a  legitimate  aoivee— 
from  hands  competent  to  make  law — thai 
incapable  of  being  known,  even  to  yourkiv- 
yers,  would  this  English  coramon  haw  he: 
thus  incapable  are  they  of  knowing  it:  ihcy, 
whose  profession  it  b  to  know  it,  and  who, 
on  pretence  of  knowing  it,  take  pnywait  of 
you  for  communicating  to  you  what  tlwythas 
pretend  to  know. 

But,  if  sudi  is  the  case  with  thoae  wbo  pm- 
tend,  and  are  thence  supposed  to  know  it,» 
yfiaXy  my  friends,  must  jroar  case  be» — yoa 
who,  knowing  but  too  well  that  yon  neitheff 
do  laiow  it,  nor  of  yoorsdves  are  capable  ef 
knowing  it,  have  no  other  means  of  keepmg 
yourselves  safe  from  the  perilswith  wbick  yaa 
are  encompassed  by  it,  than  by  repniring,  oa 
the  occasion  of  eadi  question,  toone  of  tiiiese 
your  living  orades,  and  addng  him  what  it  is 
ht  knows  or  thinks  about  it? 

Great  as  it  is,  the  perpetual  state  of  inse- 
curity, in  whidi  you  are  all  kept  hythis 
imposture,  is  not  the  only  mischief  produced 
by  it  Prom  the  wicertainty  comes  not  only 
insecuritg  hut  corruption:  tmecmritj^,  in  the 
situation  of  the  nom^Mnojfer — corrupiMm^  or 
at  least  a  most  powerfol  and  perpetual  teaip- 
tadon  to  it,  in  the  situation  of  the  lanysr, 
and  in  particular  in  that  otihejudpe. 

In  mootoftkeitutaneei,  in  wkiek  mmdercom-' 
mom  law  a  caae  ka»  boom  reriemdg  arfmed^  tht 
judge  might,  without  reproach  to  kit  pnAitg 
or  his  judgment,  have  prommnced  ai' 
opposite  to  that  aetuallg  pronounced  hu 
In  the  character  of  a  weU  ooosidered 
the  fruit  of  long  meditation,  operating  upon 
long  experience,  from  how  many  mouths, 
without  communication  with  one  another.  Ins 
it  not  happened  to  me  to  hear  an  obaervadoa 
totiuseffisct?  no  such  conception  at  the  saaw 
time  appearing  to  have  been  entertained  by 
the  author,  as  that  by  this  observation  any  sort 
of  reproach  was  cast  upon  tius  spurious  sort 
of  law,  or  upon  any  man  from  whom  it  ever 
received  support  or  eulogy. 

No  cause  o^ht  ever  to  he  given  mp  as  des- 
perate f  First  Pom  the  mouth  of  Wedderhmrn 
— and  in  these  very  words — was  that  apho- 
rism brought  to  me,  presently  after  it  was 
uttered.  Wedderbum  was  at  that  very  tiaw 
in  office;  soon  afterwards, — under  the  tide 
of  Lord  Loughborough,  saimounted  after- 
wards by  that  of  Earl  of  Rooslyn,— Lord 
High  Chancellor  of  England,  head  of  Eag- 
lishlaw. 

In  your  country — not  to  speak  of  this— 
the  power  which  is  thus  in  every  iastaaee 
arbitrarify,  is  it  ever  in  any  instance  eorrupt^f 
exercised?    This  it  is  not  for  me  to  say ;  for 
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it  18  not  pooible  for  me  to  know.  This,  how- 
ever, I  will  take  upon  me  to  say — that,  for 
«»niiption,  supposbig  at  any  time  a  man  dis- 
posed to  give  himself  to  it,  the  head  of  man 
oould  not  conceive,  nor  the  heart  of  man  de- 
sire, a  more  efficient  doak :  and  that,  under 
it,  whatsoever  corruption  has  not  place,  it  is 
to  the  in^vidual,  not  to  the  state  of  the  law 
in  this  respect — or,  if  to  the  state  of  the  law, 
aioi  to  the  state  of  this  part  of  the  law  —  that 
all  thanks  are  due. 

True  it  is,  that  under  the  worst  system 
of  judicature  imaginable,  some  points  there 
i¥ould  always  be,  too  dear  to  admit  of  wrong 
^teeision  wi&out  infiuny.  But,  in  regard  to 
the  bulk  of  those  which,  in  the  present  state 
of  judicature — whether  among  us  or  among 
you — come  actuidly  under  debi^, — if,  being 
a  judge,  my  object  were  to  gratify  undue  fii- 
▼our,  prejudice,  antipathy  —  even  lust  of 
gain,  so  it  were  without  need  of  communica- 
tlcm  between  myself  and  the  party — no 
difficulty  should  I  find ;  and  if,  being  in  pos- 
session of  supreme  power,  it  were  my  desire 
tliat  judges  ^ould  have  the  fiu:ulty  of  acting 
corruptly  for  ever  in  their  hands,  no  means 
so  eflTectual  could  I  find,  as  that  ot  ordaining 
that,  throughout  the  whole  field  of  law,  the 
rule  of  action  should  be  and  continue  every 
where  in  the  state  of  eommoH  law,  no  where 
in  the  state  of  $tatute  law.  For  my  own 
part,  considering  the  nature  of  man  on  the 
one  hand,  and  tiie  state  of  the  law  on  the 
other,  I  do  not  see  how  it  is  possible  that  cor- 
ruption—corruption of  this  necessarily  unpu^ 
nishahle  kind — should  not,  in  every  country, 
to  the  extent  of  the  dom^iion  exercised  by 
common  law,  be  in  no  inconsiderable  degree 
nre(|uettt. 

To  any  judge  not  known  to  me— to  any 
judge  individually  taken  —  nothing  of  cor- 
ruptness can  I  impute,  in  my  own  mind,  on 
the  score  of  his  acting  under  the  system  in 
qnestiony  thus  favourable  to  corruption  as  it 
M.  But,  not  altogether  easy  would  it  be  for 
me,  in  my  own  thoughts,  to  exempt  from  the 
imputation  of  corruption  the  mind  of  a  judge, 
who,  with  this  picture  before  his  eyes — this 
picture  of  the  invitation  given  by  Ihe  sjrstem 
to  corruption  —  should  persevere  in  any  sudi 
endeavour,  as  that  of  putting  an  exdusion 
upon  any  measure,  which,  without  being  preg- 
nant with  misdiief  in  an^  assignable  shape, 
dkould  afibrd  a  promise  of  making  any  sort  of 
advance  towards  the  ridding  the  community, 
be  it  what  it  may,  of  so  pestilential  a  nuisanoe. 

After  an,  when  corruption,  on  the  partof 
the  judge,  is  spoken  of  as  a  thing  distinct 
from  unc^tainty  on  the  part  of  the  law,  only 
to  the  coKse,  or  perhaps  to  the  quamtity  of 
the  eflect,  does  the  distinction  apply, — not 
to  the  nafvre  of  the  effect. 

For  argument's  sake,  suppose  every  judge, 
without  exception,  were  corrupt:  wherein 
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would  ultimately  consist  the  real  misdiief? 
— wherdn,  but  in  this,  viz.  that  no  man  could 
possess  any  tolerably  firm  assurance,  but  that, 
by  means  of  this  corruption,  he  remained 
continually  exposed  to  injury :  to  injury,  in 
every  shape  and  without  redress. 

Well :  though  in  degree  it  be  extreme,  m 
apteia  all  this  b  but  wtcertamtif :  —  aneef- 
tamty  of  the  law — and  nothing  more. 

Awa^  with  exaggeration — away  with  in- 
discrimmating  antipathy.  A  scourge  as  it  is 
now,  this  sham  law — time  was  when  it  was 
a  blessing :  nay,  in  a  certain  point  of  view, 
it  will  be  seen  to  be  a  blessing  even  now. 

Tou  have  seen  what  it  is  made  of,  and  how 
it  has  been  made, — vis.  from  particular  de- 
cisions, general  rules  deduced  by  judges  and 
others :  by  the  authors  or  by  others,  those 
rules,  before  printing  was  in  use,  aoddentally 
committed  to  writing,  —  after  that  to  print- 
ing, — and  thus  made  public :  every  tittle  of 
it  made  by  individuals,  not  one  of  whom  so 
much  as  pretended  to  have  any  such  right  as 
that  of  making  law.  But  in  those  same  days, 
— improper  as  was  the  language  by  which 
any  such  name  as  iaw  was  given  to  Ihem, — 
these  rules,  such  as  they  were,  were  by  no 
means  without  their  use.  Dedsions  and  rules 
together,  they  formed, — not  only  a  Hgkt,  by 
which  the  paths  taken  by  succeeding  jud^ 
were  lightened,  — but  a  barrier,  by  whidi 
they  were  in  some  degree  kept  from  goin^ 
astray.  In  the  character  of  a  harrier,  the  eN 
foct  tiiey  produced  was  in  some  sort,  however 
imperfectly,  the  effect  produced  by  real  law : 
in  the  character  of  a  lifht,  howsoever  fiunt, 
and  frequently  fidse,  they  produced  another 
good  dFect ;  and  that  of  a  sort  very  scantily 
and  irregularly,  if  at  all,  produced  by  real 
law.  Ever  and  anon,  by  r«aso«s — by  reasons 
sudi  as  they  were — and  not  always  bad  ones 
—  a  ground  was  made  for  these  rules ;  and, 
along  with  the  rest  of  the  matter,  these  rea- 
sons were  made  public :  made  public — and 
thai  at  a  time  when  little  or  nothing  in  the 
dbape  of  reasons  was  visible,  in  the  charader 
of  an  accompaniment  to  any  portion  of  reai 
law. 

Antecedently  to  the  appearance  of  these 
lights,  what  was  the  state  of  the  rule  of  ac- 
tion, and  of  the  dtisen  under  it  ?  Every  de- 
cision was  completely  arbitrary :  every  judge 
had  to  begin  afresh :  no  improvement  in  ju- 
dicature ;  no  art,  no  science,  because  no  ex* 
perience :  no  materials  out  o£  which  grounds 
fisrUw— .for  rea/ hiW^could  be  made. 

With  the  decieUme  were  necessarily  re- 
corded the  cases  by  which  decisi<m  was  called 
for :  for  example,  the  sorts  of  ojgkneee  capable 
of  being  committed :  the  sorts  of  contracta 
capable  of  being  entered  into :  the  sorts  of 
incidents,  by  whidi,  to  one  or  other  of  the 
parties,  or  to  the  public  at  large,  the  contract 
was  capable  of  being  rendered  unexpectedly 
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injurious :  the  sorts  of  tUIe$,  by  which  a  rea- 
sonable diim  to  property  was  capable  of  being 
produced  or  put  an  end  to. 

A  library,  composed  of  the  books  in  which 
these  cases  are  thus  brought  to  view —  such 
a  library,  even  though  there  were  not  so 
much  as  a  single  law  in  it,  is  at  any  rate  a 
rich  storehouse  of  materials  for  l^islation : 
such  a  storehouse,  that  without  it  no  tolerably 
adequate  system  of  laws  could  be  made.  The 
more  ample  the  stock, —  so  it  be  not  to  sudi 
a  degree  vast  that  the  mind  is  lost  in  it, — 
the  more  effectual  the  provision  made,  made 
for  this  most  necessary  and  arduous  of  all  in- 
tellectual works. 

The  greatest  quantity  of  wealth  possessed 
in  this  shape  by  any  other  nation,  is  penury, 
in  comparison  of  ^t  which  has  been  fur- 
nished by  English  Common  Law.  In  this 
point  of  view,  it  is  a  blessing  even  now.  As 
•  light  to  the  legislator,  to  assist  him  in  the 
making  of  real  law,  it  is  a  matchless  blessing 

—  this  sham  law :  as  a  substitute  to  real  law, 
DOW  that  the  times  are  ripe  for  the  making  of 
real  law,  — in  this  character,  indeed,  though 
in  this  character  only,  is  it  a  curse. 

Time  was,  when,  for  want  of  recorded 
experience,  the  pen  of  the  legislator  could 
find  no  tolerably  adequate  indications  for  its 
guidance.  Time  was: — but  that  time  is  now 
at  least  at  an  end.  Tes.  In  comparison  <^ 
the  practice  of  deciding  each  individual  case 
purely  on  its  own  ground,  without  regard  to 
consistency  in  relation  to  former  decisions,  and 
without  looking  for  guidance  to  any  lights 
derivable  from  former  ones,  — the  practice — 
of  resorting  to  memorandums  made  of  the 
purport  of  former  decisions,  and  of  the  cir- 
cumstances in  whidi  they  were  pronounced, 

—  was,  doubtless,  notwithstanding  the  loose- 
ness and  untrustworthiness  so  frequently 
exemplified  in  those  memorandums,  a  vast 
improvement.  But,  on  no  grounds  can  the 
advantageousness  of  this  practice  be  demon- 
strated,  but  on  those  same  grounds  the  supe- 
rior advantageousness  of  the  form  of  real  law, 
-->in  comparison  of  the  conjectural  and  fic- 
titious substitute,  framed  by  imagination  out 
of  those  same  materials, — will  be  rendered 
ten  times  more  strongly  and  clearly  visible. 

Every  man  hie  own  lawyer  !  —  Behold  in 
this  the  point  to  aim  at. 

Why  every  man  his  own  lawyer  ? — 1.  Be- 
cause no  man's  interest  is  as  dear  to  his  law- 
yer as  it  is  to  himself. 

2.  It  is  not  every  man  that  can  afford  to 
pay  a  lawyer. 

3.  No  man,  how  rich  soever,  can  have  a 
lawyer  always  at  his  elbow. 

Every  man  his  own  lawyer  ?  Yes :  —  but 
who  shall  make  him  so?  Not  he  himself  as 
would  be  the  case,  if,  instead  of  lawyer,  you 
were  to  say  taUor^  shoemaker,  or  (as  may  be 
seen  in  the  title  of  a  book)  broker.  One  sort 


of  person  there  is,  by  whom,  so  fiu*  as  tlw 
nature  of  things  allows,  every  man  maj,  aid 
by  whom  alone  any  man  can,  be  made  htt  ova 
lawyer :  and  that  is  the  kyisiator,  I  ay,  w 
far  as  the  natwre  of  things  alhws.  For,  let 
the  legislator  have  done  his  utmost,  still  the 
possibility  of  a  man's  being  his  own  kwTer 
will  depend  on  the  nature  and  situation  of  t^ 
man.  As  to  more  or  less  of  the  law,  to  loaie 
will  always  be  wanting  the  necessary  tofatfi; 
to  any  one,  may  at  any  time  be  waotiag  tk 
necessary  time.  No  business  can  be  mei- 
doned,  m  which  it  may  not  inddentally  be 
more  for  a  man's  advantage  to  carry  it  on  by 
proxy,  than  to  carry  it  on  him8el£  To  lo 
universal  a  rule,  assuredly  no  exception  ess 
be  affi>rded  by  law  business. 

No :  never  can  the  profession  of  a  lawyer 
be  wholly  superseded :  never*  at  any  rate,  the 
office  of  a  judge. 

But,  in  the  impossibility  of  attaining  the 
summit  of  perfection,  no  reason  can  be  giren 
for  not  aiming  at  it :  by  every  step  made  to- 
wards it  by  the  legislator,  •  ble»ing  is  be- 
stowed. 

Take,  in  its  utmost  extent,  the  mass  of  le- 
gislative matter  with  which,  in  the  country 
in  question,  the  universal  interest  require* 
that  the  field  of  kw  shall  be  covered-- take 
any  portion  of  it  whatsoever,  —  what  it  le- 
cessary  is — that  such  part  as  the  pen  of  tbe 
draughtsman  finds  in  the  state  of  conuum  lav, 
and  such  part  as  it  finds  in  the  state  of  sta- 
tute law,  should,  without  any  distinction,  be 
cast  together  in  one  mass.  What  part  be 
finds  in  the  one  state — what  part  he  finds  w 
the  other  —  what  part  of  the  field,  findinf  it 
as  yet  unoccupied  by  both,  he  sees  reason  to 
cover  with  new  matter — in  no  instance  need 
any  trace  of  distinction  be  exhibited :  nooe, 
at  least,  in  respect  of  the  form  given  to  ibe 
matter :  howsoever,  in  the  way  of  note,  in- 
timation may  be  conveyed  of  the  distinctioos 
which  once  had  place.  Accidental  as  tbeie 
distinctions  are  —  the  boundaries  sbiftiqg: 
place  from  day  to  day  —  no  use  can  there  be 
in  keeping  them  on  foot. 

All  this  while,  let  it  never  be  oat  of  mind 
—  that,  in  no  case,  by  any  part  of  the  autho- 
rized rule  of  action,  can  any  good  effect  be 
produced,  an^  further  than  as  it  is  known:  to 
no  part  of  it  is  it  possible  to  be  made  knowst 
any  further  than  it  has  been  made  complete 

As  to  the  arrangements  whidi  have  been 
made,  and  would  be  em|doyed,  for  securing 
to  the  mass  of  law  in  question,  as  £ir  ss  it 
goes,  so  essentia]  a  property,  — coosiderisg 
tiie  limits  necessary  to  be  set  to  the  lengtb 
of  this  address  —  and  the  situation  of  by  Cv 
the  greatest  number  of  the  eyes  for  wbicb  it 
is  designed,  —  the  giving  any  toleraUy  intel^ 
ligible  indication  of  thrai  would  not  here  be 
possible. 
In  a  work,  published  as  long  «go  ts  the 
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year  1602,  composed  I  know  not  how  many 
jears  before,  a  survey,  which  for  this  purpose 
had  been  taken  of  the  whole  field  of  thought 
and  action,  may  be  already  seen.  Three  thou- 
sand copies  of  that  work  are  abroad,  in  coun- 
tries more  than  one :  not  only  by  individuals, 
hat  by  the  constituted  authorities,  signal  have 
been  the  marks  of  approbation  bestowed  on 
it :   no  where  any  fiiult  found  with  it. 

Tet  by  no  government,  in  no  nation,  in  or 
for  the  penning  of  its  laws,  does  any  such  all- 
comprehensive  survey  appear  to  have  been 
made.  Indeed,  to  an  unaccustomed  eye,  no 
wonder  should  the  operation  present  itself  as 
an  impossible  one.  But,  by  helps  derived 
firom  the  useful  part  of  logic,  works  of  this 
kind — as  by  helps  derived  from  algebra, 
"works  of  calculation* — may  be  executed, 
so^  as  without  sudi  helps  would  indeed  be 
impossible. 

To  your  proffered  workman,  this  part  of 
the  task  has  long  ceased  to  present  so  much 
as  the  idea  of  difficulty :  so  long  has  he  been 
in  the  habit  of  contemplating,  in  this  point  of 
▼ie  w,  objects  of  all  sorts  and  sizes.  For  the 
purposes  of  pubHc  instruction,  in  a  work,  — 
a  copy  of  which  the  Governor  of  your  State 
has,  it  is  hoped,  in  his  hands  ere  these  letters 
can  have  reached  yours,  — the  whole  field  of 
thought  and  action  has  again  been  actually 
subjected  to  a  survey  of  this  kind :  in  a  table 
in  which  an  outline  of  the  result  of  that  sur- 
vey is  brought  to  view,  it  may  be  seen  how 
comparatively  small  a  portion  of  that  univer- 
sal field  can  properly  be  taken  for  the  field  of 
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III.  Of  Justifiedness  as  applied  to  a  Body 
of  Law, 

Third  and  last  of  the  qualities  herein, 
above  brou^t  to  view,  as  being  indispensably 

which  it  ap[)lie8,  or  by  the  species  of  useful  busi- 
ness  which  it  has  in  view.  To  the  number  of 
these  detachable  Codes  there  are  no  certain  limits. 
§  II.  Logical  Scheme  of  Division, 
11.  Loffical  aspect  of  thelaw  towards  the  several 
modes  of  human  action;  considered  as  capable 
of  being  taken  for  the  subjects  of  its  oidinances. 

1.  Antecedently  to  all  l^islation  applied  to  the 
portion  of  the  fidd  in  question,  the  aspect  may 
be  obligative  or  nnobligative:  in  other  words, 
active  or  inactive,  imperative  at  unimperaHve, 
coercive  or  uncoercive :  if  obligative,  mandatory, 
or  prohibitive:  in  either  case,  unconditionally  so 
or  conditionally, 

2.  Subsequently  to  legisUtion  applied  to  that 
same  portion  of  that  same  field,  the  aspect,  if  be- 
fore  it  was  obligative,  may  be  either  confirmative 
or  de-obligativef  and,  in  either  case,  uncondi- 
tionally so  or  conditionally,  as  above. 


^  •  See  Chrestomathia,  Part  IL  Appendix,  No. 
V.  Table  V.  *'*—-*-> 

+  With  the  contents  of  this  note  let  no  eye 
trouble  itself,  to  which  the  matter  of  kw  in  all 
its  forms,  as  well  as  the  tactical  branch  of  the 
art  and  science  of  logic,  is  not  already  familiar. 

§  I.  Political  Scheme  of  DiviHon, 

1.  GENERAL  CODES,  to  one  or  other  of 
which,  every  particle  of  the  whole  mass  of  the 
matter  of  law,  is,  in  every  state,  capable  of  being 
referred.  1.  The  Penal;  2.  The  Distributive, 
OT>  as  it  is  commonly  called,  the  Civil;  8.  The 
Constitutional:  4,  5,  6,  Correspondent  Codes, 
each  of  them  contaiiung  a  branch  of  the  law  of 
Proof^r^.subordinate  and  subsidiary,  or,  as 
they  have  been  styled,  adjective  branches,  respec- 
tnrdy  belonging  to  those  principal  ones:  judicial 
prooednre^  belmighig  respectively  to  the  Penal 
and  CSvil  Codes:  investiture  and  divestiture 
ptooedare,  having  regard  to  the  offidal  situations 
which  come  in  question  in  the  Constitutional 
Code.  Examples  of  SUB-CODES,  capable  of 
bdng,  and  wont  to  be —under  so  many  different 
titles,  detached  from  the  above-mentbned  three 
prindpol  ones:  1.  Code  of  POLICE ;  2.  Code 
of  COMMERCE;  8.  MILITARY  Code; 
4.  MARITIME  Code,  or  Code  of  NAVI- 
GATION; 5.  Code  rf  FOREIGN  RELA- 
TIONS, or  INTERNATIONAL  Code,  &c. 
eu.  The  description,  of  the  matter  thus  de- 
Uched,  is  determined— either  by  the  snttject  to 


§  IIL  Relation  between  the  Political  and  the 
logical  Schemes  of  Division, 

In  the  Penal  code^  is  and  will  be  to  be  found 
most  of  the  matter  the  aspect  of  which  is  chliga" 
tive^imperative,  coercive:  themostpart  of  it^o- 
hibitive:  in  the  CivU  coae  most  of  that  matter  of 
which  the  aspect  is  unobligative,  unimperative, 
uncoercive;  and  of  thaL  of  which  in  either  case 
the  aspect  is  conditional:  also  in  the  Constitu- 
tional  Code,  most  of  that  niatter  of  which  the 
aspect  is  conditional;  so  likewise  in  the  several 
codes  corresponding  to  the  several  branches  of 
procedure,  as  above:— the  case  being,  that  the 
effects,  which,  by  the  respective  portions  of  sub- 
stantive  law  are  respecuvely  appointed  to  take 
phwe,  take  place  accordingly  or  not,  according 
as,  in  the  character  of  conditions,  the  formalities 
which,  by  the  correspondent  portions  of  adjective 
law,are  to  that  purpose  appointed  tobe  conformed 
to,  come  in  fact  to  have  been  conformed  to. 

In  and  by  each  of  these  two  above-mentioned 
schemes  of  division,  the  whole  field  of  2air,-. 
and  for  that  purpose  the  whole  field  of  thought 
and  action, — has  been  surveyed,  and  sul^ected 
to  a  mode  of  division,  which,  in  the  instance  of 
the  logical  scheme  at  least,  is  exhaustive. 

In  so  fiur  as  it  is  obligative^  imperative,  coer- 
cive,  of  every  portion  of  law  the  fruit  is  evil:  the 
enactment  of  the  law  is  an  infringement  upon 
natural  liberty:  and,  of  evenr  such  infringe- 
ment, in  a  Quantity  more  or  less  considerable, 
pain  or  uneasiness  is  apt  to  be  the  result  Under 
the  principle  of  utility, —m  wy,  of  regard  for 
the  universal  interests—in  this  mstance,  as  in  all 
others,  to  justify  the  production  of  evil,  it  is  ne. 
cessary  that  in  some  shape  or  other,  good  be  pro- 
duced, and  in  quantity  such  as  to  make  up  for 
and  outweigh  the  evlL  On  this  ground  alone  in 
any  instance  can  any  demand  have  place,  for  the 
addition  of  fresh  obligative  matter  to  the  ah«ady 
existing  stock. 

To  scrutinize, — for  the  purpose  of  proving,  dis- 
proving, or  illustrating, — the  truth  of  the  above 
position,  is  an  exercise  which,  as  it  might  leem. 
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to  be  dedred  in  the  aggregftte  body  of  the 
laws,  juMtifiedneu:  Juit^dneti,  a  quality 
which,  supposiiig  the  reasons  adequate,  will, 
in  so  £ur  as  tiie  application  of  them  extends, 
be  given  to  it  by  an  accompaniment  of  reasons. 

No:  —  it  suffices  not,  that  in  itself  the 
miitter  of  the  laws  be  throughout  of  a  reo- 
sonable,  that  is  to  say  of  a  us^jfuly  quality;  in 
the  degree,  in  whidi  it  might  be,  and  there- 
fore ought  to  be,  it  cannot  be  so,  unless  it 
be  seen, — and  thence,  unless  it  have  been 
shown, — to  be  so.  But,  useful  it  cannot  be 
Been  to  be,  but  in  proportion  as  the  eonstdero' 
tions,  by  which,  in  the  character  of  reasons, 
it  has  been  proved  to  be  so,  not  only  have 
been  brought  to  view, — but,  in  the  instance 
of  the  person  in  question,  at  the  very  time 
in  question,  are  actually  in  view.  Let  this 
be  granted,  —  it  follows,  that  no  mass  of  the 
matter  of  law  is  what  it  might  be,  and  there- 
fore ought  to  be,  otherwise  than  in  so  £ur  as, 
throughout  the  whole  extent  of  it,  it  is  fur- 
nished with  a  correspondent  boify  of  reasons, 
for  its  accompaniment  and  support. 

Note  well  the  variety  of  characters,  in 
which,  — ^to  or  with  reference  to  the  several 
descriptions  of  persons,  to  whose  lot  it  falls, 
in  various  ways,  to  have  concern  with  the 
several  parts  of  the  body  of  the  laws, — a  cor- 
respondent bod^  of  reasons  would  be  of  use. 

L  To  the  dtuens  at  large,  considered 
separately  in  their  character  of  subjects  to  the 
law:  persons  bound  respectively  to  conform 
their  conduct  to  its  ordinances.  To  men 
considered  in  this  situation,  the  body  of  ordU 
nances  being  supposed  already  constructed,  a 
correspondent  body  of  reasons  would  serve  in 
the  double  capacity  of  an  anchor  and  a  com- 


mi^ht  be  not  without  its  use— to  the  student  in 
legisUtiony  or  to  the  student  in  general  logic 

To  perform  any  such  exercise,  an  exertmn  aL 
together  necessary  will  be,  that,  whatsoever  it 
be,  which  shall  be  requisite  to  overcome  die  re- 
pugnance, which,  especially  in  a  field  in  whidi 
so  much  Dad  produce  has  been  already  raised, 
attaches  itself  to  the  use  of  new  appeliativest  for, 
unhappay,  in  so  &r  as  what  is  true  and  us^ 
is  at  the  same  timen^v,  at  no  lets  price  can  use- 
ful truth,  in  any  considerable  quanoty,  be  taught 
or  learnt  Conespondent  throughout  are  the  state 
of  men*8  notions,  and  the  state  of  thdr  language: 
all  knguage  is  originally  inoonect:  and  by  lan- 
guage which  is  incorrect,  in  so  &r  as  it  is  so, 
no  correct  ideas  can  be  either  communicated  tou 
or  entertained  and  anchored  in,  the  mind.  Or 
every  man, — in  proportion  as  he  acts  in  pursu- 
ance of  any  such  resolution  as  that  which  we  see 
sometimes  taken,  vis.  never  to  give  acceptance  to 
new  names— the  mind  will  continue  rcs&ete  with 
mischievous  error  and  nonsense,  whileotnermhids 
are  clearing  themsdves  of  those  incumbrances, 
and  stocking  themselves  with  the  opposite  trea- 
sures. Of  a  word  originally  innoxioua,  seldom 
has  a  more  pernicious  abuse  been  made  than  has 
been  made  of  the  word  purity:  say  at  any  rate  as 
applied  to  language  ;  not  to  speak  of  it  as  applied 
tomorals. 


pass:  ofanancbor,  to  fix  thedetAofitiB 
the  memory:  of  a  compass,  to  point  to^ 
true  sense  in  case  of  doubt.  In  a  fmer 
Letter,  the  mam  text  ci  the  ordinatim  pst 
was  stated  as  being  capable  c^  serviig  ii  so 
inconsiderable  degree,  in  quality  of  an  eatim 
to  the  expository  matter.  But,  to  fii  it  k 
the  memory,  the  main  text  itself  stndiii 
need  <^ an  anchor:  this  anchor  will  he  fbol 
for  it  in  the  accompaniment  of  reasoas.  Coo- 
posed,  ithemselves,  of  oonaideratioas  liaTiiig 
regard  to  the  universally  exemplified,  ud 
universally  recognised,  principles  of  homn 
nature,  viz.  feeUmgs  and  desires, — these  res- 
sons  have  their  anchor  already  prepared  b 
every  human  breast. 

IL  To  the  legislator  (for  simplicity  (tf  con- 
ception, let  us  considtf  the  whole  body  of 
the  l^islature  as  one  man) — to  the  k^ 
lator,  considered  on  the  occasion  of  his  eotar- 
ing  upon  the  task  of  framing  the  body  of  tW 
ordinances — a  correspondent  body  of  reettsi 
would  serve  in  tiie  several  capacities  of  a 
instrument  of  guidance — an  instnuneot  of 
sahitBTy  restraint — and  an  instrumeBtof  ii^ 
port — say  a  coaipass,  m  barrier,  and  tnpport: 
— in  so  fives  it  happens  to  him  to  be  well-dis- 
posed, in  the  character  of  a  compost,  topobt 
out  to  him  the  right  path:  insofitfSsHbp- 
pens  to  him  to  be  iU-disposed,  a  barrier,  t» 
prevent  him  firom  swerving  into  sbt  wroBg 
path;  in  so  fiff  as  being  well-disposed,  It  nay 
happen  to  him  to  find  K»"M*lf|  in  rapect  of 
his  ordinances,  subjected  to  accusatioB  si  tlie 
hands  of  a  part  of  his  fellow -dtiseas,  in  tk 
character  of  his  constituents, — an  in^ 
ment  of  smport,  to  justify  him  in  the  ligbt 
of  the  whole. 

IIL  To  iAie  judge,  ccmsidered  on  the  ocxs^ 
sion  of  his  being  about  to  engage  in  the  taak 
of  grounding  a  decision^  and  thereby  puttiiig 
an  interpretation  upon  this  or  that  srtide  u 
the  body  of  the  ordinances.  In  the  woe 
three  characters,  in  which  the  body  o(ny 
sons  has  just  been  seen  serving,  what  spplud 
to  the  situation  of  the  legisUtor,  vis.  eo^p^ii 
barrier,  and  support, — in  the  same  chsrsden 
may  it  be  seen  serving,  when  apphed  to  the 
situation  of  the  judge.  , 

IV.  To  the  dtixens  at  Isigc,  oonsuteefl 
in  theirdiaracterof  seimtuvAets^  I""JJ 
character  it  would  be  to  them  a  source  ot 
secvrt^andfnnifia^ofmind.  Sochvul 
this  rationale  be  to  eadi  citizen,  whengp- 
dered  as  an  ondlior,  serving  to  fix  the  orfflf«- 
tive  part  on  his  ndnd:  — ^thereby  Pf^JZIJlf 
him  fixwn  the  dangers,  liable  to  be  P^*^ 
to  himself,  whether  by  unintentionsl  Jtera^ 
tion  on  Am  o»«  part,  from  the  path  of  rectrtofle 
and  safety,  as  marked  out  bv  the  law;  oi^ 
deviation  from  the  like  path,  in  ^J^"^ 
instances  of  the  legislator  tad  the  js^^ 
want  of  that  ^nufaace  and  restratnt,^^ 
aflTords  to  their  respective  situatioM  ai  wve. 
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What  difficulties  will  not  such  an  instru- 
ment be  seen  to  throw  in  the  way  of  arbitrary 
power,  wheresoever  seeking  to  hitrnde  itself 
whether  in  legislation  or  in  judicature ! 

V.  To  Cithene  at  larger  considered  in  the 
charaeier  of  moral  and  intellectual  agents,  and 
in  particular  at  the  time  of  life  allkytted  for 
the  receipt  of  tngtmction.  To  the  extent  of 
that  part  of  the  field  of  action,  over  which 
the  arm  of  the  law  shall  have  extended  itself, 
it  win  serve  in  the  additional  character  of  a 
leemm-hook :  a  book  of  instruetion  in  the  art 
and  science  of  morale. 

To  the  art  and  science  of  wtorale  belongs 
the  indication  of  the  sorts  of  acts,  by  whi<£, 
in  the  various  situations  of  life,  the  universal 
interest  is  served  or  disserved, — or,  in  other 
words,  general  happiness  in  all  imaginable 
ways  increased  or  diminished.  Of  tl^  sorts 
of  acts  by  whidi  it  is  in  the  highest  degree 
diminished,  the  description  win  have  been, 
nnder  the  several  names  of  offences^  given  in 
the  penal  and  civil  code  taken  together,  more 
especially  in  the  penaL  Under  one  or  other 
of  two  heads,  vis.  rmlee  of  perfect  obHgatum 
and  rules  of  imperftct  obligation,  have  the 
rules  ofmoraHtif — the  whole  aggregate  of 
them — been  wont  to  be  ranked.  Those,  the 
general  observance  of  which  is  most  indis- 
pensably necessary  to  the  betng,  as  well  as 
woeO-behtg,  of  society,  are  the  ndes  of  perfect 
obligation:  and  these  are  rules  of  law, 

y  L  To  pubUe  Jknctionaries  m  general  — 
i.  e.  to  such  of  the  citizens,  by  whom,  at  any 
given  point  of  time,  any  of  the  situations 
eompr^ended  under  that  name  are  occupied 
or  expected  to  be  occupied — and  in  parti- 
cular to  all  such  by  whom  any  sudi  situations 
are  occupied,  as  those  of  members  of  the 
legislature  in  any  one  of  your  United  States, 
it  wUl,  in  proportion  to  the  extent  of  it  as 
above,  supposing  it  to  be  what  it  will  aim  at 
being,  serve  as  a  book  of  instruction  in  the 
art  and  science  of  legislation. 

YIL  To  Electors  m  general — L  e.  to  such 
of  the  citizens,  by  whom  at  any  given  point 
of  time,  the  right  of  suffiage  is  possessed, 
witili  reference  to  the  filling  of  such  of  the 
above  situations  as  are  or  shall  have  been 
filled  by  election,  it  will  serve  in  like  manner 
in  that  same  character,  viz.  that  of  a  book  of 
instruction:  a  book,  from  which  they  wiU 
receive  assistance,  towards  forming  whatso- 
ever judgment  it  mav  respectively  happen  to 
them  to  feel  disposed  to  form,  respecting  the 
degree  of  appropriate  aptitude,  possessed  with 
reference  to  the  several  official  situations,  by 
the  teveral  candidates. 

In  the  situation  of  legislator,  think  how 
urgent  b  the  demand  for  an  accompanying 
instrument  of  this  kind,  as  a  security  for  the 
goodness  of  his  ordinances — for  their  univer- 
sal subserviency  to  the  universal  end  which 
they  ought  to  have  in  view :  — -as  a  perpetual 
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standard  of  reference, — to  be  consulted — in 
the  first  place  by  himseff,  in  the  next  place 
b^  his  constituents :  by  himself^  while  occu- 
pied in  the  firaming  of  these  same  ordinances ; 
by  his  constituents,  while  occupied  in  judging 
of  them.  Without  this  accompaniment,  a  law 
b  not  necessarily  anything  more  than  a  mere 
expression  ofwUl:  only  by  means  of  such  an 
accompaniment,  can  any  proof  be  given,  that 
to  any  sudi  faculty  as  the  understanding,  ex- 
ercise has  been  given  in  the  fiishioning  of  it. 
Without  this  accompaniment,  fashioning  the 
ordinances  themselves  is  work  for  anv  man : 
so  he  have  but  the  power — the  political  power 
— no  driveller  so  weak  in  mind  as  not  to  be 
capable  of  executing  it :  the  same  hand,  which 
in  one  moment  has  been  employed  in  em- 
broidering a  robe  for  the  Holy  Virgin,  may 
the  next  moment  be  employed  in  the  penning 
of  a  law,  consigning  to  death  and  torture  the 
miscreant  in  whose  eyes  the  exactness  of  its 
fitting  shall  be  matter  of  dispute.  Give  a 
man  but  the  power,  be  his  wiU  ever  so  flagi- 
tious, be  it  ever  so  foolish,  words  may  be  found 
for  the  expression  of  it :  and,  no  sooner  are 
they  found,  than  they  become  words  of  law: 
and  no  sooner  does  the  law  thus  made  be- 
come law,  than  knaves  by  thousands,  and 
fools  bv  millions,  not  content  with  submitting 
to  it,  fell  down  and  worship  it. 

Such  throughout,  but  fer  such  an  accom* 
paniment,  may  be  the  body  of  the  ordinances 
under  which  a  nation  groans :  on  the  other 
hand,  suppose  the  body  of  the  laws  fumidied 
with  sudi  an  accompaniment,  and  that  ac- 
companiment such  as  it  ought  to  be  and  might 
be,  he  by  whom  it  has  been  fituned  must,  by 
the  very  supposition,  have  been  —  reference 
had  to  the  time  at  which  it  was  framed — to 
say  the  least,  among  the  ablest  of  the  able, 
as  well  as  among  the  vnsest  of  the  wise. 

Suppose  it  then  not  only  fashioned  but  in 
use :  and  now,  with  a  mischievous  or  foolish 
law  in  his  eye,  in  the  situation  of  member  of 
the  legislature,  suppose  a  man  wishing  to 
bring  it  into  existence.  To  what  course  can 
he  betdi:e  himsdf?  There  exists  the  rationale, 
bearing  against  him  and  his  desired  law  per- 
petual testimony.  Either  in  the  whole,  or 
m  the  particular  part  in  question,  he  must 
succeed  in  the  endeavour  to  remove  this  bar, 
—  or,  so  sure  as  the  wished-fbr  law  is  pro- 
posed, the  force  of  the  bar  will  be  brought 
to  bear  upon  it,  and  pulverise  it. 

A  law — any  law — how  can  it  be  a  good 
one,  any  further  than  as,  in  support  of  it, 
good  reasons  can  be  given  ?  A  man,  who, 
speaking  of  a  law,  should  take  upon  himself 
to  dedare  it  to  be  a  good  one,  and  as  sudi 
supported  by  good  and  adequate  reasons,  — 
what  credit  can  any  such  assertion  of  his  be 
entitled  to,  if  he  has  not  those  same  reasons 
to  produce? 

Note  here,  that  not  witii  anything  leu  ia 
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view  than  a  complete  body  of  the  laws,  can 
the  sort  of  aceompaniment  in  question  be  &- 
shioned,  with  any  near  approach  to  fiill  and 
adequate  advantage.  Stationed  at  a  certain 
degree  of  proximity  to  that  universal  end  in 
view,  which  constitutes  the  ultimate  and  uni- 
versal reason  of  all  laws  for  which  any  good 
reason  can  be  found — stationed  at  this  point 
of  altitude,  and  thence  occupying  Uie  corre- 
spondent portion  of  extent  in  tiie  field  of  law, 
reoMOHs  assume  the  character  and  the  name 
nfffrimcipUs,  Suppose  that,  no  such />rtiicip2e 
bemg  as  yet  established,  a  set  of  ordinances 
in  detail  are  brought  forward,  and  to  them  is 
added  an  accompaniment  of  reasons :  what 
will  be  the  consequence  ?  Set  down  as  they 
are  without  any  all-comprehensive  plan — set 
down  consequently  without  any  stations  re- 
spectively fixed  for  them  in  any  such  plan  — 
cUarneu^  carrectnegt,  completeneis,  compact- 
nets,  comuUency  in  design,  and  uniformity  of 
expression — all  these  essential  qualities  would 
be  wanting  to  these  reasons.  In  this  state 
of  things,  fortunate  indeed  will  be  the  law 
to  which  they  are  attached, — if,  taken  all 
together,  they  are  not  frequently  productive 
of  erroneous  practical  results :  in  a  word,  i^ 
in  consequence,  the  laws,  of  which  they  form 
the  accompaniment,  are  not,  to  an  amount 
more  or  less  considerable,  productive  of  evil 
consequences. 

I^  on  any  one  point  whatsoever,  any  ad- 
vantage, how  slight  soever,  could  with  any 
cobur  of  reason  be  ascribed  to  conmon  in 
comparison  with  ttatuie  law,  it  would  be  on 
the  ground  of  the  sort  of  argumentative  mat- 
ter of  which  the  mass  of  conmion  law  is  com- 
posed, and  which  has  no  place  in  statute  law. 
The  remark  has  been  already  made.  As  in 
a  dunghill  here  and  there  a  grain  of  com,  so 
in  a  volume  of  common  law  here  and  there 
a  grain  of  genuine  reason — reason  derived 
from  the  principle  of  general  utility  —  firom 
a  regard  to  the  universal  interest — may  be 
found.  But,  into  the  proposed  body  of  law, 
the  grain  alone,  none  of  the  excrement  will 
be  admitted :  no  fictions :  no  technical  rea- 
sons :  sound  grain,  and  nothing  else :  a  sam- 
ple has,  as  above,  been  under  the  eye  of 
Europe  these  last  fifteen  years. 

As  to  the  addition,  that  would  thus  be 
made  to  the^nMof  the  body  of  the  laws,  let 
it  not  be  an  object  of  alarm  to  any  one.  The 
more  extensive  the  view  taken  of  the  field  of 
legislation,  the  more  clear  and  correct  it  may 
be :  the  more  extensive,  clear,  and  correct, 
the  more  consistent,  compact,  and  thence  con- 
cise  it  may  be :  for,  how  often  does  it  not 
happen,  that  by  some  one  general  observation 
the  need  of  a  multitude  of  observations  of 
detail  is  superseded?  True  it  is,  that,  be  the 
part  of  the  field  what  it  may,  limits,  to  the 
degree  of  conciseness,  capable  of  being  given,  I 
to  the  discourse  expressive  of  the  reasons  J 


beloiiging  to  the  ordinancea  for  which  tike 
public  interest  presents  a  demand,  cannot  hiA 
have  place :  but,  small  indeed  will  the  qaai- 
tity  be  found,  in  comparison  of  what  nigjb 
be  expected  by  any  workman,  wlio,  on  tifc- 
ing  measure  of  it  in  his  mind,  should  lookir 
a  pattern,  either  to  the  debates  of  a  legiris- 
tive  body,  or  to  the  argumentmtioBs  defivered 
in  a  judicatory,  on  a  ground  of  eommon  lav. 

To  the  survey  itself,  of  whidi  the  proposed 
accompaniment  of  reofORs  would  be  the  fi«t. 
— the  quality  in  question,  vis.  elL-comprAen- 
siveness,  was,  as  fiu*  as  fiicuHaes  perontte^ 
actually  given.  It  will  not  have  been  far 
want,  either  of  endeavour  bestowed,  or  el 
time  occupied,  should  ainr  fiulure  in  respect 
of  the  accomplishment  (tf  this  object  be  &- 
covered. 

In  and  for  ihat  part  of  the  field  of  kw 
which  is  occupied  by  constitutional  law,  the 
result  of  an  attempt,  made  about  the  year 
1809,  towards  laying  a  foundation  lor  an  ap- 
propriate code,  hM  just  been  laid  before  tke 
English  public:  viz.  in  a  short  tract  intatnled 
Plmt  of  ParUamentary  Reform :  published  in 
May  1817.  To  this,  in  and  for  matters  of 
detail — to  this,  as  fiir  as  it  goes,  considered 
at  any  rate  in  tiie  character  of  a  sample,  re- 
ference nught  be  already  made.  IntheFrencb 
language,  for  the  dvil  andjpenal  bfmndies  of 
law,  a  sample  of  a  work  of  this  sort,  thom^ 
in  a  state  not  complete  enough  in  respect  of 
extent  to  serve  for  anything  more  than  a 
sample,  has  already  been  before  the  pabfie 
for  these  fifteen  years.  To  give  to  it  not 
only  additional  correctness  but  cou^letenett^ 
towards  which  ulterior  advances  have  Ics^ 
ago  been  made,  would  be  among  the  <  " 
of  the  labours  here  propoaed  and  i 

LSTTSE  TL 

Opposing  Interests — Interests  adverse  to  the 
Acceptance,  as  applied  to  an  offer  of  this 
nature. 

Essentially  defective  would  be  this  addrea, 
if,  after  explaining  the  nature  of  the  ofler  it 
is  intended  to  convey,  it  were  to  oaut  alto- 
gether to  present  to  view  the  nUerests,  which, 
supposing  it  ever  so  advantageous,  an  ofler  of 
this  nature  cannot  but  find  opposed  to  aoeep- 
tance. 

Stranger  as  I  am  to  everything  that  is  ta- 
dividual  in  your  country,  I  not  ooly  am,  bat 
shall  be  clearly  seen  to  be,  under  the  happy 
impossibility  of  having  had  individuals  in  ny 
eye.  Situation — from  that  source  alone  will 
be  drawn  the  observation  of  any  such  parti- 
culars, as  on  this  occasion  it  seems  necessary 
1  should  remind  you  of.  In  anything,  there- 
fore, that  foUows,  no  individual  can  behold 
any  cause  of  personal  ofience. 

''  To  satisfy  yourself  beforehand  what,  oa 
agiven  oceaaion  will  be  the  course  a  man  wfll 
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take,  look  to  the  state  of  interesu."  Be  the 
dttM  or  body  of  public  men  to  which  a  roan 
belongs  what  it  may, — of  public  men  —  not 
to  speak  of  other  men — for  a  due  to  the 
oondact,  which  ought  to  be  expected  at  his 
fasiids,  this  is  what,  in  one  of  my  lately  pub- 
lished works*  has  been  ventured  to  be  pro- 
posed in  the  character  of  a  universal  rule. 
True  it  is,  that,  in  the  case  of  this  or  that 
particular  individual, — this  or  that  particular 
sitoation,  by  bringing  into  play  thu  or  that 
particular  interest  which  happens  not  to  be 
exposed  to  observation,  may,  in  appearance 
at  least,  afford  an  exception  to  that  rule. 
But,  what  on  the  present  occasion  belongs  to 
the  question  is — not  how  it  will  be  in  re- 
gard to  a  few  individuals,  but  how  it  will  be 
in  regard  to  the  minority. 

UnfiMtunately  for  the  interest  of  the  ma- 
jority of  the  people  of  all  classes  taken  to- 
gether, the  interest  of  the  great  majority  of 
the  body  composed  of  the  men  of  law  —  say 
in  one  word  the  interest  of  the  man  of  law— ~ 
is,  throughout  the  whole  field  of  law,  with 
▼ery  inconsiderable  exceptions,  in  a  state  of 
hortiUty  —  irreconcilable  hostility  —  with 
that  universal  interest  From  the  law  in  its 
present  state,  mischief — and  that  such  as  in 
tts  own  nature  is  not  incapable  of  being  ex- 
cluded, — is  continually  flowing  into  the  com- 
munis in  most  unhappy  abundance.  Of  this 
mischief  it  is  of  course  the  interest  of  the 
community  that  every  particle  should  be  ex- 
duded :  but,  of  this  same  mischief,  with  ex- 
oeptiotts  to  a  very  inconsiderable  amount,  not 
only  is  it  the  interest  of  the  man  of  law  that 
every  particle  should  remain  unexduded,  but 
thai  it  should  at  all  times  receive  as  large  an 
increase  as  possible. 

We  have  a  doctrine  here — ^that  it  is  wrong 
to  say  anything  that  can  tend  to  weaken  the 
confidence  of  the  people  in  public  men :  so 
that  when  the  sti^  of  things  is  such,  that 
the  interest  of  public  men  is  in  a  state  of  op- 
position to  that  of  the  people,  it  is  wrong  to 
give  intimation  of  the  existence  of  any  such 
state  of  things.  With  us  this  aphorism  has 
been  uttered  not  only  with  grave  fiices  but 
to  grave  fiices:  grave  would  not  be  the  faces, 
to  which  in  any  assembly  in  your  union  any 
such  lesson  were  delivered. 

In  your  country,  or  in  any  other,  exists 
th^e  that  person,  to  whom  the  opposition 
between  the  universal  interest  and  the  par- 
ticular interest  of  the  man  of  law  can  be  a 
secret? 

No  surely:  not  upon  reflection.  But,  in 
this  as  in  so  many  other  instances,  of  that  of 
which  no  man  need  be  informed,  men  in 
genera]  may  every  now  and  then  need  to  be 
reminded. 

*  PUn  of  Parliamoitary  Reform.  London  1817. 
Introduction,  §  18. 
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That,  — under  a  body  of  law,  in  great  part 
fictitious  and  spurious,  and  as  to  that  portion 
which  is  not  so,  in  no  part,  unless  by  acci- 
dent, either  known  or  knowable  by  any  one 
whose  fiite  depends  on  it, — that,  under  such 
a  sjrstem,  uncertainty  as  to  the  treatment  he 
wiU  eventually  receive  at  the  hands  of  the 
ministers  of  the  law — uncertainty,  and  on 
that  account  insecurity,  is  an  undeniable  con- 
sequence, — has  in  the  course  of  these  letters 
already,  it  is  hoped,  been  pretty  well  put  out 
of  doubt :  — insecurity,  in  respect  of  almost 
every  one  of  the  possessions,  on  which  being 
and  well-heing  depend. 

But  — "  To  Uie  glorious  uncertainty  of 
the  law,"  in  the  character  of  the  lawyer*s 
toast,  to  whom  is  this  adage  unknown  ?  and, 
of  the  proposition  implied  in  it,  in  whose 
eyes  was  the  truth  ever  matter  of  doubt  ?  By 
what  man,  even  among  men  of  law,  was  it 
ever  desired?  Suppose  it  uttered  in  the  cha- 
racter of  a  jest :  by  being  uttered  in  good 
humour,  does  trutn  change  its  nature  and 
become  falsehood  ? 

1.  Advising  Counsellor — 2.  Pleading  Ck>un- 
sellor — 3.  Attorney  —  4.  Ck>nveyancer, — 
behold  in  these  the  several  characters,  in  one 
or  more  of  which  the  professional  lawyer 
acts.  In  every  one  of  them, — such  of  you 
my  friends,  as  are  not  lawyers, — examine 
and  consider,  whether  his  interest  be  not 
opposite  —  irreconcilably  opposite  to  yours. 
In  every  one  of  them — in  this,  as  in  every 
other  profit-enticing  occupation — is  it  not  a 
man's  mterest  to  render  the  sum  of  his  pro- 
fits as  great  as  possible?  But  —  his  profit, 
whence  is  it  but  out  of  your  loss,  that  it 
comes?  Is  it  not  therefore  his  interest — not 
only  where  he  has  the  whole  of  the  profit, 
that  that  profit,  and  thence  your  loss,  ^uld 
be  as  great  as  possible,  —  but  also,  where  he 
has  but  a  limited  part  of  it — say  for  example 
a  tenth — that  that  ]^t,  and  thence  the 
whole,  out  of  which  it  u  to  be  extracted,  and 
in  proportion  to  which  it  increases,  should  be 
as  great  as  possible  ?  thence,  rather  than  that, 
for  example,  he  should  not  gain  his  ten,  you 
should  lose  your  hundred  dollars  ? 

As  in  other  instances,  so  in  this,  is  it  not 
the  interest  of  the  existing  dealers  in  any 
artide,  not  only  to  have  if  possible  the  mo- 
nopoly against  all  other  rival  dealers  in  that 
same  artide,  but  also  agunst  all  persons,  who 
but  for  the  monopoly  might,  instead  of  cus- 
tomers for  it,  become  makers  of  it,  each  fin- 
his  own  use  ?  Is  it  not,  then,  the  interest  of 
the  man  of  law,  that,  for  his  benefit,  it  should, 
by  as  many  men  as  possible,  be  found  impos- 
sible for  them,  on  the  several  occasions  above 
indicated,  to  conduct  their  own  affairs  ?  Is  it 
not,  then,  his  interest  to  render  it,  and  keep 
it,  impossible  for  them — each  for  himself,  and 
of  himself — to  know  what,  on  each  occasion, 
will  be  the  treatment  he  will  eventually  ex- 
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perienee  at  the  hands  of  the  judge?  and,  in 
consequence  of  this  impoesihilit  j,  is  it  not  his 
interest  to  render  it  and  keep  it  necessary  for 
them,  if  time  admits,  to  repair  to  a  lawyer  for 
advice  ?  and,  if  the  time  does  not  admit,  or 
they  have  omitted  to  apply  for  such  advice, 
to  render  them  still  severer  sufferers,  viz.  by 
this  or  that  suit  at  law,  to  which  the  errors 
they  have  fidlen  into,  for  want  of  such  advice, 
have  given  birth? 

Of  this  monopoly,  behold,  then,  in  few 
words,  the  two  objects :  1.  Means  of  being 
and  weli-being,  as  fer  as  dependent  upon  law; 
2.  Means  of  Bofety  against  the  perils  of  the 
law. 

In  the  case  thus  described,  b  not  every  sort 
of  man,  who  has  anything  to  sell,  whether  it 
be  ^oods  or  labour?  labour  on  whatsoever 
subject  employed?  In  the  occupation  of  Imv- 
yer  can  any  circumstance  be  found,  by  which 
his  mind  is  exempted  from  bong  acted  upon 
by  those  same  springM  of  action,  by  which,  in 
the  instance  of  evenr  other  occupation,  action 
is  determined?  If  not,  then  is  it  not  true, 
that  the  more  eminent  the  degree,  in  which 
any  scheme  of  legislation  promises  to  be  con- 
ducive to  the  acknowledged  ends  of  all  legis- 
lation, the  stronger  is  the  interest  by  which 
he  is  ezdted  to  use  his  utmost  endeavours  to 
oppose  it  ? 

True  it  is,  that,  like  every  other  sort  of 
man,  the  lawjrer  has  his  share  in  the  univer- 
sal interest:  mthat  interest,  bjr  which  a  man 
stands  engaged  to  wish,  that  m  his  own  in- 
stance the  rtde  of  action  may  be  as  effectually 
conducive  to  its  acknowledged  purposes,  and 
thence  as  completely,  as  well  as  correctly, 
known  as  possible. 

But,  on  the  other  hand,  what  you  will  not 
fiul  to  observe  is — how  much  greater,  gene- 
rally speaking,  to  each  individual  lawyer,  the 
value  is  of  his  share  in  that  particular  inte- 
rest, in  which,  in  his  quality  of  a  lawyer,  he 
has  a  share,  than  his  share  m  that  univereal 
interest,  in  which,  in  his  quality  of  human 
being,  he  has  a  share.  From  thi^  ignorance 
of  the  law,  from  which,  in  respect  of  the  ma- 
nagement of  their  own  affidrs,  non-la¥ijers 
have  so  much  to  sufier,  he,  in  respect  of  hie 
own  affidrs,  is,  by  the  supposition,  compara- 
tively speaking,  and  in  his  own  o|mdon  at 
least,  exempt:  and,  as  for  any  ignorance,  un- 
der which,  in  respect  of  the  management  of 
the  affidrs  of  his  cUentt,  it  may  happen  to  him, 
by  the  inscrutability  and  uncognosdbility  of 
the  laws,  to  be  condenmed  to  labour,  — gene- 
rally speaking,  the  client  alone,  not  the  hw' 
ver,  will  be  Uie  sufferer  by  it.  As  to  the 
lawyer,  so  fer  fixmi  being  a  sufferer,  in  so  far 
as  the  effect  of  the  error  produced  by  the 
ignorance  is  to  produce  more  business,  he  will 
be  a  gainer  by  it.  True  it  is,  that,  in  so  frv 
as  it  may  happen  to  the  client  to  perceive  that 
there  has  been  error,  and  that  it  is  at  the  door 


of  the  lawyer  that  the  error  lies,  the  lawyer 
may,  in  the  artide  of  reputatkm,  be  a  loser. 
But  thus  to  see  into  the  secrets  of  the  kw 
is  not  the  lot  of  every  man :  in  partieidBr  of 
every  man  who  is  not  a  lawyer. 

Of  the  whole  fidd  of  law,  what  b  that 
part,  by  the  improvement  of  whicb  the  mam 
of  law  has,  upon  the  balance,  ODOst  to  gaia  «r 
least  to  lose?  Anewer — The  pemml  hraack 
Why  the  penal  brandi  ?  Antwerp — Brraass 
it  is  that  brandi,  in  whidi,  in  a  more  parti- 
cular degree,  depends  the  protec&m  ondes 
voored  to  be  afforded,  against  such  injuries 
as  in  their  nature  are  most  afflictive,  tatd  to 
which,  in  every  situation,  man  is  more  or  hm 
exposed.  Take,  for  example,  <lnire^afiioa  k 
its  coarsest  forms :  such  as  then,  highwm- 
robbcury,  house-breaking, — murder,  on  tae 
occasion  of  dther.  On  the  one  hand,  the 
offences  here  in  question  having  their  aoaroe 
in  indigence, — on  the  other  hand,  individosls 
of  all  classes — the  indigent  not  excepted — 
being  exposed  to  suffer  by  them, — h^iee  the 
sufferer  is  very  hkdy,  and  the  injmer  almost 
sure,  to  have  but  small  means,  if  any,  for 
purchasing  pn^essional  assistance.  WhSk^ 
from  delinquency  in  those  shapea,  as  a  maa, 
he  has  as  mudi  as  any  man  to  suffer, — as  a 
lawyer,  the  man  of  law  has  less  to  gain  fiam 
it  in  those  shapes  than  in  any  other.  A  coa- 
sequence  is — that,  supposing  it  poaaiUe  to 
keep  completely  separate  from  the  rest  of  the 
law  these  particular  parts,  or  even  tiie  wbole^ 
of  the  pemJ  brandi, — wliat  mig^t  very  wdl 
happen  is — that,  as  it  would  be  his  obvkm 
intereet,  so  would  it  be  his  real  wttA,  to  see 
the  rule  of  action  improved  to  the  utaiost. 
But  scarcely  is  any  sudi  perfect  separatjoa 
possible.  Not  only  between  all  of  the  ae^ 
vera!  parts  of  the  penal  branch,  but  between 
the  penal  branch  and  the  dvil  branA,  both 
taken  in  the  aggregate,  the  connexion  b  moal 
intimate :  too  intimate  to  admit,  in  the  sight 
of  eyes  naturally  so  jeakras,  any  adequate  as- 
surance that  improvement  begun  in  one  pbee 
could  be  there  brought  to  audi  a  stand,  as  to 
be  prevented  from  ever  extending  itadf  aay 
further. 

True  it  is,  that  particular  cases  may  be  sap> 
posed,  in  whidi,  in  hb  situi^ioo,  no  pereoip- 
tory  bar  would  be  found  opposing  itadf  to  Us 
concurrence,  or  at  any  rate  to  hv  neutrality, 
in  relation  to  the  supposed  benefit.  Batthi^ 
in  any  consideraUe  proportion  of  the  wbok 
number  of  instances,  any  sadi  agreeaUe  snp- 
podtions  should  be  found  veri&d,  yoa  wiH 
judge,  my  friends,  whether  it  be  not  rather 
too  much  to  hope. 

Among  such  of  your  men  of  kw  as  aie 
dther  members  of  your  legislature,  or  posseai 
an  influence  more  or  less  condderahle  k  deo> 
tions,  take  any  individual  for  examf^:  cafl 
him,  as  in  one  of  our  pkys  he  has  beiA  called^ 
Afr.  Sitherside. 
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An  oflfer,  of  tbe  mtore  of  th«t  in  question, 
bring  made  to  your  State,  Mr^  Eitkertidet 
supposing  him  to  take  a  part  in  relation  to  it, 
wUl  he  support  it  or  oppose  it?  Sudi  being 
the  question,  the  answer  wiU,  on  each  occa- 
flion,  depend  upon  the  proportion  which,  in 
Jllr.  Either$ide*t  eyes,  has  place  between  the 
¥«lue  of  his  share  in  the  uniyersal  interest, 
wnd  the  value  of  such  part  of  his  share  in  the 
particular  interest  of  the  profession,  as  is  at 
stake  upon  the  acceptance  or  rejection  of  the 
offisr. 

Suppose,  that,  in  relation  to  the  uniTersal 
interest,  acceptance,  if  given,  does,  in  his 
eyes,  afibrd  a  promise  of  a  nett  benefit,  — 
the  following  may  be  stated  as  the  cases  in 
which,  the  sinister  professional  interest  not- 
withstanding, it  may  happen  to  him  to  be 
clesirous  of  being  contributory  to  the  giving 
of  sudi  acceptance. 

1.  If^  on  the  one  hand,  in  his  eyes,  the  pub- 
lic benefit  be  so  great,  and,  on  the  otiier  hand, 
the  private  and  personal  loss  so  smidl,  that 
the  value  of  hb  share  in  the  public  benefit 
promises  to  be  greater  than  that  of  his  share 
m  the  profit  fi^  the  public  mischief. 

2.  If,  in  his  eyes,  sudi  is  his  own  individual 
position,  that,  by  the  benefit  expected  to  the 
public  from  sudi  acceptance,  no  reduction 
will  at  any  time  be  produced  in  the  amount  of 
his  individual  share  in  the  professional  profit 
resulting  from  the  public  mischief^  in  the  di- 
minution of  which  Uie  expected  benefit  would 
consist. 

3.  If,  though  some  reduction  may  have 
place^  yet  —  so  small  is  its  greatest  amount, 
so  distant  the  probably  nearest  time  of  its 
taking  place,  and  so  great  the  uncertdnty 
whether  it  will  take  plsuce  at  all, — atthe  same 
time  so  great  the  reputation  to  be  gained  by 
giving  support  to  the  measure,  so  great  the 
disrepute  to  be  incurred  by  making  opposition 
to  it, — that  the  giving  support  to  it  will,  upon 
the  whole,  be  the  most  advantageous  course 
he  can  pursue. 

It  is  more  pre-eminently  in  the  general  dia- 
meter of  a  precedent — whatsoever  it  may  be 
in  its  own  particulsr  character — that,  in  pro- 
portkm  as  it  is  good,  everything  that  is  good 
is, — to  every  sort  of  man  whose  particular 
interest  is  hostile  to  the  universal  interest, 
and  in  particular  to  the  man  of  law, — an  ob- 
ject of  terror.  Principiis  obeta  —  tetvp  the 
bar  at  the  tkreekold — is  of  course  the  motto 
of  such  men. 

Sharp  enough,  of  course,  with  im,  are  the 
eyes  of  the  man  of  law,  in  their  look-out 
alter  everything  that  threatens  them  with  re- 
form or  improvement :  anxious  enough  their 
endeavours  to  keep  it  out.  With  yov,  one 
circumstance  there  is,  the  tendency  of  which 
is  to  give  additional  strength  to  those  same 
propensities.  Among  you,  with  the  excep- 
tion of  what  you  have  derived  from  us,  every- 
VOL.  IV. 


thing  that  regurds  government  is  on  so  good 
a  footing, — and  consequently,  upon  the  whole, 
that  prop<^on  of  abuse  which  remains  stUl 
unextirpated  is,  comparatively  speaking,  so 
small,  —  that  nothing  can  be  more  natural 
than  that  this  **  res/,  reeidue,  and  remainder" 
as  they  say  in  the  law  branch  of  the  flash- 
language,  should  be  cherished  and  defended, 
with  a  degree  of  pertinadty  proportioned  to 
its  scantiness. 

Tes :  the  more  closeljf  the  field  of  law  is 
looked  into,  the  more  dearly  perceptible  will 
be  the  opposition  of  interests,  which  on  this 
ground  has  place,  between  such  of  you  as  are 
lawyem,  and  ^to  employ  a  useful  phrase  I 
have  observed  m  books  of  American  growths 
the  bahnce .-  the  balance  composed  of  non* 
kmnfere^  or — as  lawyers  say,  or  at  least  used 
to  say — lay 'gents. 

Look  back  to  the  three  qualities,  hdd  up 
to  view  as  essential  endowments  of  a  complete 
and  adequate  body  of  law,  viz,  1.  Notoriety ^ 
or  rather  intrinsic  aptitude  for  not^ication : 
2.  Completeness,  induding  complete  extirpa- 
tion of  common  law  ;  and  3.  Just^dness  ;  i,  e, 
the  quality  conferred  by  an  adequate  accom- 
paniment of  reasons.  Not  one  is  there  of 
these  instances,  in  which  you  will  not  find — 
that,  the  greater  the  degree  in  which  this  en- 
dowment is  possessed  by  any  proposed  body 
of  laws,  the  greater  will  be  the  injury  done 
to  the  partioolar  interest  of  the  correspond- 
ent bod^  of  professional  men,  in  so  frff  as  their 
prosperity  is  dependent  upon  their  practice. 

1.  Aptitude  for  notification — That  which 
the  lawyer  lives  by  the  sale  of  is — law-know- 
ledge or  the  semblance  of  it :  of  this  necessary 
artide,  the  larger  the  stock  whidi  each  man  is 
enaUed  to  receive  horn  the  only  pure  and  ge- 
nuine source — vis.  the  law  itself, — the  less 
the  need  he  has  of  resorting  for  it  to  any  sudi 
impure  and  inadequate  source. 

2.  Completeness, — The  further  the  rule  of 
action  is  from  having  been  rendered  complete, 
the  further  it  is  from  being  capable  of  being 
made  Imown  —  each  part  of  it,  to  every  man 
who  has  need  to  be  acquainted  with  it:  and, 
the  greater  the  degree,  in  which  the  exten- 
sion given  to  real  law  is  accompanied  by  a 
correspondent  extirpation  of  common  law,  the 
greater  the  degree  in  which  true  are  substi- 
tuted to  fiilse  and  deceptions  lights. 

3.  Justifiedness,^hi  the  body  of  the  kws 
scarcely  can  that  disorder  be  found,  against 
which,  with  a  degree  of  effidency  more  or  less 
powerful  and  immediate,  a  well  compacted  ac- 
companiment of  reasons  will  not,  as  you  haye 
seen,  operate  as  a  remedy:  scarcely,  at  the 
same  time,  a  disorder,  from  and  witii  whidi, 
in  proportion  to  its  acerbity,  the  profit  of  the 
man  of  law  does  not  receive  its  increase. 
Moreover,  with  the  spurious  sort  of  law,  from 
the  interpretation  of  whidi  lawyer's  profit  is, 
so  large  a  portion  of  it,  derived,  is  mixt  up 
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all  ftkmg  a  quAiitity  of  aigoaieiitatiTe  matter, 
uttered  under  the  name  of  reatons.  True  it 
is,  that  of  tills  matter,  some  portion  is  com- 
posed of  geiutme  reasons: — reasons  derived 
from  the  principle  of  utility :  — from  the  con- 
sideration of  the  effect  of  the  species  of  ac- 
tion in  question,  upon  human  feeling — upon 
the  vnivertal  intere$t.  Technical,  however, 
to  use  the  name  by  which  among  themselves 
they  speak  of  them  —  technical  are  the  sort  of 
reaeonSf  of  which  the  great  mass  of  this  same 
argumentative  matter  is  composed.  But 
wherever,  conjoined  to  the  word  reason,  you 
see  the  word  technical,  for  ex|danation  of  the 
word,  add,  or  substitute — for  so  you  may  do 
with  little  danger  of  error  —  the  words  a5- 
wrd  and  dishonett :  qbaurd  in  its  nature,  die- 
haneet  in  its  cause,  viz.  in  respect  of  the  end 
or  object  with  a  view  to  whidi  it  was  framed. 
At  the  head  of  the  list  of  these  same  reasons, 
may  be  placed  law  fictions:  a  sort  of  article, 
which  nuiy  be  defined — lies,  devised  by  judges 
to  serve  as  instruments  of,  and  cloahs  to,  injus' 
tiee : — injustice  in  various  forms,  and  in  that 
of  usurpation  of  power  in  particular. 

Now,  suppose  a  complete  body  of  ordi- 
nances, and  for  its  support  a  correspondent 
rationale,  composed  of  reasons,  introduced  by 
principles:  a  body  of  reasons — complete, 
consistent,  and  compact,  into  which  no  reason 
drawn  from  any  other  than  the  only  pure 
source  —  the  fountain  of  general  utility  — 
were  admitted.  In  comparison  of  these  ge- 
nuine reasons,  how  would  they  appear — those 
spurious  ones —to  which  lawyers  have  given 
currency  one  among  another,  for  the  purpose 
of  pasdng  them  off  for  genuine  upon  their  cus- 
tomers? What  would  then  be  the  emotions 
they  would  excite  ?  Awe  and  admiration  as' 
at  present? — No :  but  scorn  and  abhorrence. 

Not  that  fitMn  all  that  has  been  said,  any 
such  conclusion  follows,  as  that,  in  a  prepon- 
derant and  prevalent  degree,  thus  adverse  to 
the  universal  interest  is  the  interest  of  every 
individual  lawyer  among  you,  without  excep- 
tion. All  that  follows  is — that  so  it  is,  in 
so  ^  as  his  dependence  in  pecuniary  matters 
is  on  his  profession, — and  barring  all /Mrhca- 
lor  circumstances,  which  may  happen  to  in- 
tervene, and  give  an  opposite  direction  to  the 
force  of  interest.  Say  that  a  lawyer  has  no 
interest  in  the  uncertainty  of  the  law, — as 
well  might  you  say,  that  a  gunpowder-maker 
has  no  interest  in  war,  or  a  glaiier  in  the 
breaking  of  windows. 

Of  the  particular  circumstances  l^re  alluded 
to,  one  there  is,  which,  in  its  application,  is 
ecmfined  to  that  sort  of  lawyer  who  is  in  pos- 
session or  expectation  of  a  seat  in  one  of  your 
legislatures.  If,  in  his  view  of  the  matter, 
the  offer  promises  to  find  fiivour  in  the  eyes 
of  his  constituents,  andthattosuchadegnse, 
as  that,  in  the  event  of  his  votmg  for  the  re- 
jacttoa  or  neglect  of  it,  he  will  not,  at  a  fu- 


ture Section,  be  numbered  anKrtkg  tbe  ofaiects 
of  their  choice:  — at  the  same  time  timt  m 
htt  eyes  the  value  of  his  official  sitoation  k 
greater  than  that  of  the  <)iiantity  of  emol»> 
ment,  which,  by  aooeptaoeegiven  totbe  ofe, 
would  at  the  long  run  be  cutoff  from  die  po^ 
fit  of  his  practice. 

On  this  occasion  I  will  venture  to  pot  itta 
you, — whether,  of  the  strength  of  tJie  dsaa 
whiidi  any  representative  of  yours  can  have 
upon  you  for  your  confidence,  — tiie  magw- 
tude  of  the  interests  which  you  have  at  steke 
on  the  use  made  of  the  o£for  being  oonsidered, 
— there  can  be  a  clearer  or  more  instructive 
test,  than  the  sort  of  countenanoe  wlii^  he 
shows  to  it. 

Such,  then,  in  relation  to  the  grand  point 
in  question,  is  the  state  of  interesta.  Aiid-.- 
not  to  speak  of  individuals  individually  taksB 
— taking  men  in  bodies,  what  is  their  condBCi 
ever  determined  by,  if  it  be  not  by  interest? 
— the  balance,  on  the  account  taken  by  ea^ 
man  of  his  own  interests? 

Tour  representatives  at  large — whcnee 
happens  it  that,  in  that  all-commandiog  aitaa- 
tion,  their  conduct  has,  in  relation  to  every 
tiling  but  tite  state  of  the  law,  been  so  oni- 
fora^v  conformable  to  the  interest  of  their 
constituents  ?  Whence,  but  because  by  your 
matchless  constitution  it  has  been  made  their 
interest  to  keep  thb  conformity  mviobte. 

So  for  as  concerns  the  state  of  the  imparted 
part  of  the  law,  this  conformity  has  not,  al 
any  rate  in  anything  like  an  equal  degree, 
had  place.  Why?  Because,  thoogh  in  most 
other  instances,  in  the  event  d  his  sacr^ciag 
your  universal  interest  to  his  own  particular 
interests,  it  would  be  in  your  power  to  pmnth 
a  representative  by  withdrawing  from  hn 
that  omfidence,  in  the  continuance  of  whkh 
his  continuance  in  such  his  situation  depends; 
yet,  for  not  having  either  brought,  or  used  his 
endeavours  to  brmg,  the  general  mass  of  the 
law  into  a  better  state  than  it  is  in  at  preaeat, 
it  would  not  be  in  your  power  thus  to  pumsh 
him:  at  least  consistentiy  with  any  regard  for 
justice.  Why  ?  Because,  among  men  in  ge- 
neral, the  importance  of  tiie  sort  of  woric  in 
question  seems  not  as  yet  to  have  been  suffi- 
ciently understood : — because  VFhat  is  e  veqr- 
body's  business  is  nobody's  business:  —.and 
because,  until  some  prospect  had  been  opened, 
of  a  measure,  from  which,  with  a  reasoaaUe 
expectation  of  success,  a  work  of  this  sort 
might  receive  its  commencement, — noooe 
in£Wdual,  in  whom  the  blame  of  omission 
could,  witii  any  sufficient  reason,  be  made  to 
attach,  was  presented  to  view  l^  the  natave 
of  the  case. 

But,  though  thereexists  not  any  one,  whom, 
oatecf  dbU^to  the  making  of  the  ofl^in  qoes- 
tion,  it  would  have  been  competent  for  yon 
thus  to  pnnidi, — on  the  one  hand,  now  tbat 
such  an  offer  to  been  made,  whether  in  cho 
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•▼ent  of  his  rtceiviiig  it  with  opposition,  or 
«Teii  wttk  iiidifrereiiee»  there  be  any  one  firom 
iRrhooi  jpott  need  scruple  to  withdraw  your  con- 
fidence, ie  a  question  whidi  liee  beftm  tou. 

In  the  exposure  thus  made  of  this  sinister 
interest,  and  of  the  state  of  temptation,  un- 
der which  thoi6  who  are  partakers  in  it  are, 
on  all  occasions,  kept  by  it, — mav  be  seen 
the  enlogium — the  unoontradictable  eulo- 
ginm  — of  all  those,  if  any  such  there  be,  hi 
the  texture  of  whose  minds  there  shall  be 
fbnnd  a  force  of  jMindple,  strong  enoi^h  to 
oppose  to  it  an  effectusd  resistance. 

To  no  man  can  it  be  matter  of  just  re- 
proach that  his  situation  is  sudi  as  exposes 
bim  to  temptation.  Be  the  temptation  what 
it  may,  the  act  or  line  of  conduct  to  whidi 
a  man  is  invited  by  it  being  by  the  supposi- 
tkm  mischieTous,  the  strong^  the  temptation 
the  greater  his  merit  if  he  resists  it  In  the 
ohaerrations  which  you  hare  just  seen,  every 
Iftwyer  by  whom  any  sincere  assistance  shaU 
hare  been  afforded  to  this  offer,  may  in  this 
letter  behold  a  teaimonial^  of  the  merit  ma- 
nifested by  him  in  the  rendering  so  high  a 
•ervice :  and,  whatsoever  may  be  said  against 
the  judgment  thus  exercised  by  him,  the 
firobitff  manifested -~  manifested  by  the  self- 
sacrifioe — will  at  any  rate  stand  unmiestion- 
•ble. 

If  it  be  true,  that,  at  the  height  to  which 
the  state  of  government  in  your  country  has 
already  risen  in  the  scale  oi  excellence,  no 
crdinanf  benM,  of  the  number  of  those  for 
the  receipt  of  which  it  has  room  still  left,  can 
be  jqual  to  the  extraordinary  ben^t,  which, 
supposing  the  rule  of  action  put  upon  the  pro- 
posed footing,  would  have  place,  —  so,  in  the 
situation  of  representative,  neither  could  any 
ordinary  eerviee  be  capable  of  coming  into 
Qonpetition  with  the  corresponding  extraor- 
dinary terviee. 

The  completion  of  the  work,  would  it  be 
at  best  remote  ? — in  any  sensible  degree  the 
production  of  the  looked-for  good  efiect  still 
more  so  ? — even  the  very  commencement  of 
it,  all  chances  considered,  precarious?.  WeU, 
if  so  they  be  —  the  greater  the  degree  in 
whidi  all  these  things  are,  the  less  is  the  de- 
triment whidi  each  sudi  professional  man  has 
to  apprehend,  on  the  score  of  his  professional 
and  personal  interest,  while  the  glory,  of  con- 
tribating  in  this  way  to  the  advancement  of 
the  universal  interest,  is,  from  the  first  mo- 
ment, at  hb  command. 

Such  are  the  intereett^  to  the  hostility  of 
wbidi  a  measure  of  the  sort  in  question  is 
doomed  to  find  itself  exposed.  I  wish  it  were 
equally  in  my  power  to  put  you  as  effectually 
upon  your  guard,  against  the  weofons  to 
which,  on  an  occasion  such  as  that  in  ques- 
tion«  the  war  of  words  is  wont  to  have  re- 
eoorse.  Those  whidi  I  have  in  view  rank 
«&der  the  general  name  offaHagies, 


By  the  word  irreUvancy,  may  by  fiir  the 
greater  number  of  them  be  designated :  be 
ibe  measure  on  the  carpet  what  it  may,  they 
are  irrelevant  to  it :  they  bear  no  particular 
relation  to  it:  and  of  these  irretevandes, 
pereonaUtieSt  of  which  there  are  also  various 
kinds,  form  no  inconsiderable  part. 

Impracticable  and  mischievous  —  attsdUe- 
vous  and  impracticable :  this  is  the  oondusion 
on  which,  be  the  measure  what  it  may,  op- 
position is  apt  to  hepn  or  end.  In  the  course 
of  my  own  observation,  to  what  multitudes 
of  measures  have  I  not  seen  them  applied  I — 
measures,  of  which  the  utility  has  afterwards 
been  certified  by  unquestioned  experience. 

On  the  present  occasion,  the  essential  thing 
is — to  engage  your  attention  to  the  nature 
of  the  particular  ol^'ect,  to  which,  if  at  all, 
these  epithets  will  have  to  apply.  It  is  no- 
thing more  than  this: — in  relation  to  the 
proffered  body  of  proposed  law,  on  the  part 
of  the  house  of  representatives,  a  resolution^ 
engaging  them  to  receive  it,  and  take  it  into 
consideration.  This  done,  and  the  work 
received  —  and,  on  any  one  day,  taken  into 
consideretion  accordingly,  —  the  very  next 
day,  if  not  approved  ol^  the  whole  together 
may  for  ever  be  put  aside. 

This  done,  all  is  done  for  which  I  stipu- 
late. To  say  what  mischief  can  ensue  from 
this,  seems  not  to  be  a  very  easy  task.  In 
the  event  in  question,  the  natural  course  for 
the  Assembly  to  take  would,  I  suppose,  be 
— to  order  the  work  to  be  printed  for  the 
use  of  the  members.  But  in  this  case  there 
would  be  expense :  —  an  expense,  to  which, 
if,  in  the  eyes  of  ^ose  to  whom  it  belongs  to 
judge,  the  work  affords  not  an  adequate  pro- 
mise of  being  useful  to  their  constituents — 
those  same  constituents  should  not,  by  any 
act  of  their  representatives,  be  subjected. 

To  no  such  expense,  however,  do  I  call 
upon  the  representatives  of  any  State  to 
subject  their  constituents.  On  the  contrary, 
without  any  expense  to  them,  other  than  that 
of  conveyance  (this  being  without  the  reach 
of  any  calculation  of  mine)  I  hereby  offer  to 
present,  to  the  representative  body  of  any 
State,  a  number  of  printed  copies  exceeding 
that  of  its  members :  the  copies  to  be  deli- 
vered here  in  London,  to  any  person  com- 
missioned by  the  competent  authority  in  the 
State  to  recdve  them ;  reserving  to  myself 
only  the  right  of  reducing  the  number  pre- 
sented to  each,  should  this  offer  find  accept- 
ance at  the  hands  of  more  than  one. 

In  return,  no  sudi  State  will,  I  hope,  grudge 
me  the  present  of  a  printed  abnanac,  —  or 
by  whatsoever  name  the  work  be  designated, 
— by  which,  if  any  sudi  thing  be  in  existence, 
the  qfficial  establishment  of  the  State,  with 
the  expense  belonging  to  each  of  the  several 
situations  contained  io  it,  is  brought  to  view. 
My  wish  is,  in  the  m9st  detailed  and  d^mon- 
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ttratiTe  maimer,  to  contrast  the  principles 
and  practice,  in  so  exemplary  a  degree  esta- 
blished in  your  happy  commonweidth,  with 

the  system  of  regulated ,  which  is  here 

called  government : — with  the  waste  and  cor- 
ruption that  characterizes  the  system  of  that 
government ;  and  which,  every  time  I  think 
of  it,  fills  my  mind  with  a  mixture  of  shame, 
and  melancholy,  and  indignation. 

LBTTBR  VIL 

Teitimaniei,  as  to  the  Species  of  Work  here 
offered^  and  its  Utility. 

At  the  outset  I  submitted  to  you,  my 
friends,  some  testimonies  in  fiivour  of  the 
present  proposal  and  its  author.  The  time 
is  now  ripe  for  adding  to  them  a  testimony 
or  two  in  &vour  of  the  work,  I  mean  the 
species  of  work :  testimonies,  by  the  b'ght  of 
which,  —  even  supposing  the  execution  ever 
so  much  inferior  to  what  I  cannot  but  flatter 
myself  you  will  expect  to  find  it,  —  you  will 
aee,  in  the  very  nature  of  the  work,  how 
much  you  have  to  hope  from  it. 

Of  these  testimonies,  the  body  of  statute 
laws,  established  in  France  by  Napoleon,  is 
the  ma^i  source.  They  consist,  in  the  first 
place,  in  the  recognition  made  of  the  utility 
of  the  species  of  work  by  the  restored  autho- 
rities :  and  this,  notwithstanding  tiie  inferio- 
rity of  the  individual  work,  in  comparison 
with  that,  of  which,  in  case  of  acceptance 
given  to  this  my  offer,  you  cannot  but  stand 
assured:  inferiority,  and  that,  as  you  will 
see,  rendered  palpable  by  reference  made  to 
those  objects,  which,  in  the  composition  of 
a  work  of  this  species,  I  hope  I  may  now  say 
ought  indisputably  to  be  in  view ;  viz.  the 
three  qualities^  of  which,  in  the  third,  fourth, 
and  fifth  of  these  letters,  so  particular  an 
explanation  has  been  given. 

To  come  to  particulars.  In  France,  there 
you  may  see  they  not  only  had,  but  stiU  have, 
the  Corps  de  droit  Napoleon :  the  body  of 
law,  designed  probably  to  cover,  when  com- 
pleted,  whatsoever  portion  of  the  field  of  ac- 
tion was  intended  to  be  covered  by  law ;  and 
actually  comprehending  codes  more  than  one, 
and  of  the  three  main  branches  actually 
covering  two ;  viz.  one,  called  the  Civil  or 
Code  Napoleon,  —  another,  called  the  Penal, 
together  with  the  corresponding  Codes  of 
Procedure ;  not  to  speak  of  the  Code  de  Com- 
merce, and  others  branching  from  those  two, 
or  coming  within  the  field  of  a  Constitutional 
Code.  Now  then — be  it  as  it  may,  in  re- 
prd  to  the  individual  works  —  sudi  in  this 
instance  was  the  sort  of  work  —  so  great  the 
benefit  acknowledged  to  be  derived  from  it 
—  so  great  the  mischief  that  would  have  been 
produced  by  the  restoration  of  the  chaos  to 
whidi  they  succeeded, — so  it  is,  that  the 
restored  authorities,  on  their  restoration,  ~ 


notwithstanding  the  intensi^  of  tbeir  < 
to  obliterate,  as  &r  as  poaswle,  erery  1 
of  the  intervening  changes, — fielt  the  n 
sity  oi  abstaining,  and  abstained  aooordlBgiy, 
fit>m  the  destruction  of  this  the  moat  ■■- 
portant  of  them  all :  —  thb  vast  remaniiig 
monument  of  now  extinguislied  power  and 
eneiigy. 

With  whatsoever  horror  tiie  goTeruMat 
of  Napoleon,  considered  in  a  couatitalioBil 
point  of  view,  may,  by  so  large  a  propoctioa 
of  the  thinkii^^  part  of  the  popalation  of  that 
state,  be  regarded ;  — by  some,  in  respect  of 
the  deunage  to  the  interests  of  the  mlmg  few 
— by  others,  in  respect  of  the  injury  to  the 
interests  of  the  subject -many,  —  scarody 
should  I  expect  to  find  a  Frenchman,  of  any 
party,  to  whom  the  reality  of  tlie  service 
done  by  this  work,  to  all  interests,  would  be 
spoken  of  as  matter  of  doubt. 

The  service  thus  acknowledged  to  hare 
been  rendered,  in  what  then  can  it  be  fooid 
to  consist  ?  in  which  of  the  three  capital  qma- 
Uties  herein  above  brought  to  Tiew  ? 

1.  Not  in  intrinsic  aptitude  for  nofymiety,  as 
explained  in  my  letter  on  that  subject :  not 
in  intrinsic  aptitude  for  notoriety,  except,  in 
so  fiir  as  is  necessarilv  included  in  the  substi- 
tution of  real  to  imaginary  law :  an  advantage 
which  belongs  to  the  next  head. 

2.  Not  even  in  completeness:  in  advance 
made,  as  above,  towards  completeness,  yes: 
but  nothing  more.  No  sudi  idea  brought  to 
view,  as  Uiat  it  would  be  possible,  by  any 
survey  taken  of  the  field  of  thought  andactiam^ 
to  trace  out  the  portion  whidi  it  might  be 
proper  for  government  so  to  take  poaseaaoB 
o(  as  to  convert  it  into  the  field  of  law. 

3.  Not  in  any  degree  in  justifiedmess^  as 
above  explained. 

That,  in  respect  of  intellectual  tqttitmde  and 
active  talent,  it  was  not  in  the  power  of  the 
draughtsman  employed  by  Napoleon  to  give 
those  qualities  to  their  respective  worki, 
might  be  too  much  for  a  rival  to  take  upoai 
himself  to  pronounce :  those  to  whom  it  be- 
longs to  judge,  may  judge.  But,  that  the  ne- 
cessary political  power,  and  consequently  the 
will,  so  to  do,  was  wanting  to  them,  nay 
without  hesitation  be  affirmed.  In  ev^  ex- 
plicit reason,  attached  to  any  expression  of 
his  will.  Napoleon  would  have  seen  a  chain 
— a  chain  put  upon  his  power. 

Not  even  to  any  arrangements,  if  any  sach 
there  were,  in  the  penning  of  which  be  had 
no  other  end  in  view  than  the  furtherance  of 
the  universal  interest,  would  he  have  suffered 
reasons  to  be  held  up  to  view.  Why  ?  Be* 
cause,  if  introduced  into  any  one  part  of  the 
whole  body  of  law,  the  operation  of  gisinf 
reasons  would  naturally  have  been  looked  for, 
in  the  instance  <^  every  other :  but,  in  the 
instance  of  no  part  of  any  body  of  law,  in  sad 
by  which  a  sacrifice  is  purposely  made  of  cha 
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umiwenal  interest  to  the  pertieiilar  interest 
of  the  ruUng  one,  or  to  that  of  the  nUrngfew, 
cm  may  appropriate  and  adequate  body  of 
reaaoDS  be  found  —  any  body  of  reasone  Uiat, 
—  if  not  of  and  in  itself^  —  at  any  rate  by 
the  observations  it  would  call  forth,  woiUd 
not  in  effect  counteract  the  design  that  gave 
it  birth. 

To  the  ruling  power,  in  every  government 
but  such  as  yours,  every  api^ication  thus 
maide  of  the  &culty  of  reasoning  is  therefore, 
in  the  very  nature  of  the  case,  an  object  of 
horror.  It  is,  and  will  ever  be  so,  in  every 
pore  monarchy :  it  is,  and  ever  will  be  so,  in 
erery  aristocracy :  it  is  so  in  this  government, 
whidh,  in  substance  and  effect,  is  become  a 
oompound  of  monarchy  and  aristocracy:  of 
moiiarchy  and  aristocracy,  with  a  thin  coat  of 
democracy  remaining  on  the  surfiice,  sufficient 
for  the  delusion,  but  not  sufficient  for  the 
protection,  of  the  people. 

Ton  have  been  seeing  what  everybody  has 
aeen  —  what  the  Cromweli  of  Erance  actually 
did  lor  Eranee.  Behold  now  what,  if  life  had 
been  long  enough,  the  Cromwell  ofEnghmd 
would  have  done  for  England :  — 

In  a  oonversadon  with  Ludlow,  Cromwell 
said,  **  That  it  was  his  intention  to  con- 
tribute the  utmost  of  his  endeavours  to  make 
a  thorow  reformation  of  the  dergy  and  law : 
but,"  said  he,  **  the  sons  of  Zeruiah  are  yet 
too  strong  for  us :  and  we  cannot  mention  the 
reformation  of  the  law,  but  they  presently  cry 
oat,  we  design  to  destroy  propriety :  whereas 
the  law,  as  it  is  now  constituted,  serves  ouly 
to  maintain  the  lawyers,  and  to  encourage  the 
rich  to  oppress  the  poor ;  affirming  that  Mr. 
Coke,  then  Justice  in  Ireland,  by  proceeding 
in  a  summary  and  expeditious  way,  deter- 
mined more  causes  in  a  week  thui  West- 
rainster-Hall  in  a  year ;  saying  forther,  that 
Ireland  was  as  a  clean  paper  in  that  particu- 
lar, and  capable  of  being  governed  by  such 
laws  as  should  be  found  most  agreeable  to 
justice ;  which  may  be  so  impartially  admi- 
nistered as  to  be  a  good  precedent  even  to 
England  itself:  where,  when  they  once  per- 
ceive propriety  preserved  at  an  easy  and  cheap 
fate  in  Iieland,  they  will  never  permit  them- 
•el ves  to  be  so  cheated  and  abused  as  now  they 
are."* 

Bdiold  what  was  said  in  his  day  by  Crom- 
well f  In  my  eyes,  it  ranks  that  wonderful 
man  higher  than  anything  else  I  ever  read  of 
him : — it  wiU  not  lower  him  in  yours. 

As  to  the  clergy,  in  your  happy  country  the 
reformation  has  already  been  effected.  Re- 
mains as  and  for  the  only  class,  in  the  in- 
stance of  which  any  the  l«ut  need  of  reform 
stiH  remains — the  class  of  lawyers.  That, 
in  your  country,  in  comparison  of  what  it  is 

•  Ludk»w*s Memoirs,L5l9;  L  430;  ib.  iii  75. 
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here,  the  quantity  of  abuse  iuuing  from  this 
source  is  in  no  small  degree  inferior,  I  am 
fuUy  sensible :  but,  so  long  as  any  the  least 
particle  of  mischief,  thou^  it  were  but  a 
single  one,  is  perceptible,  why  it  should  con- 
tinue unexduded, — unless  by  the  exdusion 
put  upon  it,  a  preponderant  mass  of  mischief 
can  be  shown  to  be  let  in,  —  remains  for  him 
to  say,  who  to  the  desire,  seems  to  himself 
to  add  the  power,  of  rendering  to  his  profes- 
sion and  its  interest  so  acceptable  a  service. 

In  this  same  volume  ^i.  p.  436)  the  last  pa- 
ragraph is  in  these  woros :  —  <*  hi  the  mean- 
time the  reformation  of  the  law  went  on  but 
slowly,  it  being  the  interest  of  the  lawyers 
to  preserve  the  lives,  liberties,  and  estates 
of  the  whole  nation  in  their  own  hands.  So 
that  upon  the  debate  [on  the  subject]  of 
reaistrimg  deeds  in  each  county,  for  want  id' 
which,  within  a  certain  time  fixed  after  the 
sale,  such  sales  should  be  void,  and  being  so 
registred,  that  land  should  not  be  subject  to 
aj^f  incumbrance :  this  word  mcumbrance  was 
so  managed  by  the  lawyers,  that  it  took  up 
three  months*  time  before  it  could  be  ascer- 
tained by  the  committee." 

llius,  by  the  particular  and  sinister  inte- 
rest of  the  lawyers,  was  the  reformation  of 
the  law  obstructed.  From  the  same  honest 
pen,  behold  how,  and  by  the  force  of  what 
sinister  interests,  so  desirable  and  admirable 
an  enterprise  was  soon  afterwards  finally 
quashed  (iL  717:)  —  *'  The  Parliament,  on 
their  part,  being  sensible  of  their  danger  '* 
(vis.  from  the  army :  this  was  the  latter  end 
of  1659,)  **  were  not  wholly  negligent  of  the 
means  to  prevent  it :  though  I  cannot  say 
they  gave  no  advantages  to  tiie  £Gu:tion  of  the 
amw,  by  disgusting  ti^e  sectarian  party,  and 
falUng  in  with  the  corrupt  interests  of  the 
lawyers  and  clergy,  wherem  the  army  did  not 
foil  to  outbid  them  when  they  saw  their  time. " 

The  provocati<m  given  by  the  honest  law- 
yer (I  mean  Chief-Justice  Cohe — not  the  ra- 
padous  pedant,  Sir  Edward — but  one  whose 
conduct  formed  so  perfect  a  contrast  to  his,) 
—  the  provocation — I  say  the  provocation, 
given  by  this  honest  lawyer  to  his  brethren 
of  the  profession  — being  thus  great,  you  will 
not  wonder  when  you  find  it  productive  of 
an  adequate  resentment.  From  the  same  pen 
hear  an  account  of  this  reformist's  end  (ibid, 
iii.  75 :)  —  *'  An  order  being  made,  that  the 
Chief- Justice  Ck>ke  and  Mr.  Peters  should  die 
on  the  same  day,  they  were  carried  on  two 
sledds  to  the  place  appointed  for  the  execu- 
tion of  the  sentence  that  had  been  pronounced 
against  them,  the  head  of  Bii^or- General 
Harrison  being  placed  on  that  whidi  carried 
the  Chief-Justice,  with  the  foce  uncovered 
and  directed  towards  him :  which  was  so  for 
fit>m  producing  the  designed  effect,  that  he 
not  only  seemed  to  be  animated  with  courage 
from  the  reflection  he  might  make  upon  tbs^ 
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•bjeet,  bat  the  people  every  where  exprened 
their  deteetation  of  saeh  uaige.**  At  the 
place  of  executioii,  smong  other  thmge,  he  de- 
clared, (p.  196)  «•  that  he  had  medthtmimMt 
of  hi$  eMeavoun  that  the  procOee  of  the  law 
might  be  regulated,  and  thai  the  putme  jtuHee 
might  he  admmistered  with  a»  much  espediHon 
and  a$  Kttle  expenee  as  poeeible;  and  that  he 
had  euffered  a  more  than  ordinarg  perseattion 
from  thoee  of  hie  own  profneicn  on  thai  oe- 
eomtt.** 

Thus  hr  honest  Ludhio,  Beholding  ivhat, 
in  England,  not  only  our  uBamtriguouBly  true 
commonwealth's  men,  hut  eyen  our  Cromwell 
would  hare  done, — you  have  beheld  the  ende 
Whidi  he  would  have  had  in  view  in  doing 
it.  But  if,  in  the  conception  formed  by  him 
concerning  what  would  eventually  take  place 
fai  England,  he  was  correct, — you  vrill  tee 
bow  afferent  a  sort  of  thing  the  spirit  of  an 
Bn^ishman  was  in  those  days  from  what  it 
is  at  present.  Supposing  substantial  justice 
established  in  Ireland,  the  English  of  those 
days  would  no  longer  (he  concludes)  continue 
to  permit  themselves  to  be  so  **  cheated  and 
abueed  bg  the  lawyers"  as  they  then  were. 
No :  not  if  a  hand  such  as  his —  (for  to  re- 
presentative government  Cromwell  was  not, 
like  Napoleon,  an  enemy,  but  a  friend)  — 
No:  —  not  if  a  hand  such  as  Cromwell's 
had  remained  to  do  its  part,  towards  freeing 
them  from  that  bondage.  But  now  that,  be- 
tween the  S— s,  the  E— s,  and  the  W— s,  _ 
between  those  who  rule  by  fraud  and  those 
who  rule  by  force,  —  the  contract  has  been 
completed,  the  connexion  is  indissoluble. 
The  spirit  whidi  in  those  days  animated  the 
English  is  no  more.  We  are  content  to  be 
**  cheated:" — we  are  content  to  be  **  abused:** 
^all  security  is  fled  from  us.  I,  for  example, 
who  am  vrritang  this  to  you,  I  am  at  this  mo- 
ment in  my  workshop ;  to-morrow  I  may  be 
in  a  dungeon :  not  only  friends  and  books, 
but  pen  and  ink,  kept  from  me — my  smidl 
remnant  of  existence  rendered  at  once  a  blank 
and  a  burthen  to  me,  — lest  these  my  labours, 
which  here  are  useless,  should  elsewhere  be 
of  use.  Tes :  all  security  has  fled  from  us : 
and  not  only  tiie  security  itself,  but  all  regard 
for  it. 

No  tyranny,  under  which  we  are  not  pre- 
pared to  crouch,  so  long  as  in  England,  under 

the ,* —  as  at  Rome,  under  the  Ctesars, 

—  the  forms  of  the  constitution  under  which 
it  is  exercised  are,  some  of  them,  preserved: 
so  long  as  the  selfish  idlers,  by  whom  we  are 
scorned  and  pillaged,  condescend  to  styU 

themselves  our ,  — we  care  not 

how  gross  nor  how  notorious  the  fiilsehood 
U,  virhich  in  that  denomination  is  involved. 

Now,  suppose  that,  at  this  advanced  period, 


•  These  blanks  have  been  left  by  the  printer. 
{Note  to  \9t  edUion,] 


— at  the  preieBi^tion  of  aifbody,  maAmitw 
were  given  in  your  country, — msA  ikaitmk 
the  h^pkst  SQoeeea, — toacoHiplciebaiy«# 
laws;  saohas, — aeocrduigto  tbe^Molsr 
ascribed  by  the  effiontsry  of  lawym  totW 
reigning  mass  of  pemidoua  dwufdiiy, — hH, 
by  the  testimony  of  ezpMfiaiciey  becBpK»fad 
to  be  the  very  **  perfection  of  reason^  By 
that  character  woidfl  it  iatUa  ooioitiy  stand 
recommended  to  the  ruling  powws  ?  No:-, 
the  more  thoroogUy  would  tfaef  hftvc  hssn 
convinced  of  its  having  an  widamaMc  title  to 
that  same  character,  the  more  cordiBDy  wobU 
they  abhor  it :  the  nore  intena^»  aecarfBi 
to  the  huiaoar  of  the  moment,  woald  tksy 
either  dread  or  scorn  it 

LVTTBE  Tin. 

Conclusion.     Advantages — Sxkortatioms — 
Prospects. 

In  a  general  point  of  view,  yoa  hare  sea, 
my  friends,  the  state  which  the  rule  of  adioa 
under  which  you  live  Is  in,  <U  pr^oemi:  in  the 
like  point  of  view,  you  have  seen  the  foi» 
whidi  it  is  proposed  to  give  to  it. 

Turn  now  to  your  own  condition  ondcr  it 
Consider  what  it  is  under  the  law  as  tbekcw 
is :  consider  what  it  would  he  under  iht  law, 
as  it  is  proposed  the  law  should  be. 

1.  In  respect  of  notoriety^  ^ 
unless  here  and  there  a  lawyer  be  •■  < 
tion,  —  scarce  any  part  of  the  rule  of  ui 
action  correctly  known  to  anybody,  i.  la 
respect  of  con^leteness,  a  vast  Boction  of  it 
— no  one  can  say  how  vast — atbadowwiA- 
out  a  substance ;  the  deficiency  of  real  lav 
being,  under  a  fictitious  naoae,  and  under  Ue 
pretences,  supplied  by  uneemjseiMrmUe  miB, 
supported  by  arkiiranf  pernor,  3^  In  i 
o(  just^dness,  L  e  prot^of  i 
no  proof  or  test,  in  any  quaotitj  or  ^ 
worth  mentioning,  to  be  found  a^yw^sre;  la 
the  only  reallg  existing  branch  of  tbe  nle  ef 
action,  viz.  sUOute  low,  absolately  none:  ia 
the  argumentatioo,  mixed  up  in  the  immgiamg 
brandi,  in  which,  under  tbe  name  of  Ins,  no- 
thing better  than  matter  of  congeetmrw  shosk 
what  is  or  ought  to  be  Ww  is  to  be  iMsil, 
here  and  there  indeed  a  spioe  of  roamn:  hat 
this  in  so  confused  a  state,  and  mixed  ap 
with  such  a  dose  of  absurdity — eapecmUyof 
the  ted^cal  and  antionalcd  caat — that  i" 
no  tolerably  adequate  degree  can  any  one  if 
the  functiona, — herein  above  spoken  of  si 
exercisable  by  a  consistent  and  co-eriemn 
body  of  reasons^  forming  an  aooompaninsBi 
to  the  proposed  body  of  orrfiaaTSi,— hs 
found  perfiMrmed  by  it 

Under  the  system  of  arbitrary  power  thss 
endeavoored  to  be  disguised,  ohaerve  thea, 
ray  friends,  vi^iat  your  condition  is.    XJukr 
a  system  of  statute  ls«,  sup^qee  it  funipk** 
as  often  as,  having  in  conteoftetion  aoBM 
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«ci,  it  beeeoMs  your  denire  to  be  •asored 
what,  ia  the  event  of  your  doifig  it  or  not 
^oing  tty  will  be  the  treatment  you  will  re- 
ceiTe  St  the  hande  of  the  judge — under  such 
•  system,  on  tumiug  to  the  appropriate  part 
in  the  books  of  the  law,  the  information  re- 
quMte  is  yours*  All  plain  reading:  no  guess 
work :  no  argumentation :  your  rule  of  aetien 
—  your  lot  under  it — lies  before  you.  Thus 
migfat  it  be  — thus  ought  it  to  be.  As  it  is, 
howisit  with  yon?  No  plain  reading:  all 
goess'  work.  On  every  occasion,  bow,  in  the 
event  of  your  doing  or  not  doing  what  is  in 
question,  the  Judge  will  deal  by  you,  is  mere 
natter  of  conjecture :  and,  for  aiding  you  in 
your  conjectures,  no  materials,  no  documoits, 
hmwe  you — within  your  readi,  or  at  your 
command. 

Such  is  the  state  of  uncertainty — such, 
ilMvefore,  the  insecurity —  in  which  you  live : 
maeh  the  imposture,  on  the  firuitof  which 
everything  ^at  is  dear  to  you  remains  at  all 
times  dependent. 

Now,  suppose  a  complete  body  of  aiattUi 
imo,  as  proposed,  established ;  all  judicature, 
carried  on  under  the  pretence  of  judging  ac- 
cording to  coflimoa  UiWf  excluded :  suppose 
ihisy  and  note  wdU  the  difference.  Suppose 
not  only  the  original  scribe  ill-qualified,  but 
even  the  censers  and  correctors  of  hb  draught, 
all  of  them,  worse  qualified  than  in  the  na> 
ture  of  the  case  your  legislators  can  be,  — 
still  would  your  condition  be  a  state  of  cer- 
tainty and  security,  in  comparison  of  what  it 
ia  at  present.  Throughout  the  whole  field  of 
aetion  you  would  have  a  real,  and  no  longer 
aay  imaginary,  sfoiuJar J  ofr^rsiice.'  throu^- 
oat  would  your  metionM  have  a  real,  and  no 
longer  a  mere  imaginary  rule. 

Under  a  complete  system  of  ttatuU  law^ 
supposing  it  ever  so  bad,  thus  improved  would 
bo  your  condition,  in  comparison  of  what  it 
ii  at  presmt. 

But,  supposing  this  offer  accepted,  the  body 
of  laws,  is  it  then  in  any  danger  of  being  thus 
bad? 

To  the  purpose  of  security  against  badness 
ia  every  shape,  instead  of  being  the  original 
and  principal  part  of  it  the  work  of  foreigners, 
aaeoited  inpther  times,^ — it  will  be,  the  whole 
of  it^  the  work  of  your  own  ordinary  servants, 
executed  under  your  own  eyes.  Of  this  work, 
urimtever  there  is  that  has  difficulty  in  it,  or 
requires  labour,  will  have  been  ready  roughed 
out  to  their  hands,  by  this  your  supernumerary 
servant :  for  each  and  every  distinguishable 
portion  of  it  the  reosMit  will  be  bafiire  them: 
ea  the  whole,  and  each  particular  part, — or- 
duMaees  and  reammM  taken  together,  —  their 
pfDviace  will  be  to  decide:  to  toke  whatsoever 
fMvtaof  it  it  seems  good  to  them  to  take;  to 
if^iect  whatever  parts  of  it  it  seems  good  to 
I  not  to  take :  to  insert  into  it  whiOsoever 
r  it  seems  good  to  then  to  insert. 


Suppose  the  whole  of  it  disapproved,  and 
accordingly  rejected?  You  are  but  where  you 
were.  You  have  everything  to  hope  ^  you 
have  nothii^  to  be  apprehensive  ot 

Suppose  it  approved  and  estaUished,  be* 
hold  the  fruits  and  consequences.  For  a  rule 
qfacUon,  instead  of  a  rule  made  by  foreign 
hands,  you  will  have  one — as  largea  part  as 
you  please — made,  all  of  it  improved  and 
finished,  by  the  hands  of  your  own  i^nts, 
under  your  own  eyes.  Instead  of  a  shijpdess 
and  boundless  mass  of  wrgwatetUalUnit  ywi 
will  have  a  compact  and  orderly  body  of  ktw; 
instead  of  tpurunu  matter  under  tiie  name  of 
law,  you  vnU  have  pemmu  and  real  law.  In 
a  word,  instead  of  a  boundless  library,  and 
that  an  inaooassible  one,  —  you  will  have, 
for  constant  ase,  a  fow  sheets;  for  indden- 
tal  consultation,  a  few  volumes :  —  instead 
of  uncertainty,  you  will  have  certainty, — 
instead  of  insecurity,  security  and  inward 
peace.  On  this  great  occasion,  in  this  your 
profiered  servant,  what  confidence  will  you 
have  reposed?  None  whatever.  In  the  al- 
ready commissioned  servants  of  your  choice, 
in  those  in  whom  you  are  accustomed  to 
repose  it — ^in  tiiose  alone,  on  this  occasicm  ss 
on  all  others,  will  your  confidence  have  been 
reposed. 

Do  you  still  hesitate  and  look  for  a  pre* 
cedent  f  So  for  as  concerns  the  exdusion  of 
common  law,  you  have  one  already  in  your 
own  acts. 

You  have  your  constUntumal  law:  you 
have  that  branch  of  it,  in  and  by  which  are 
brought  to  view  the  powere  exercised,  with 
the  accompanying  and  correspondent  obliga^ 
tiant,  submitted  to,  by  the  several  official 
persons,  of  whom,  firom  time  to  time,  the 
governments  of  your  several  States  are  com- 
posed ;  together  with  the  modes,  in  which  the 
several  official  situations,  occupied  by  these 
several  individuals,  are  filled  and  emptied. 
You  have  that  branch  of  it,  which  regards  the 
powers  and  obligations  of  those  official  per- 
sons, by  whom  the  affiiirs  common  to  aU  those 
States  are  conducted.  To  the  value  of  this 
amttibUionid  law  of  yours,  you  are  none  of 
you  insensible.  You  hug  it  to  your  hearts, 
as  the  main  source  of,  and  security  for,  what- 
soever you  enjoy.  Well  then:  ttatnte  law 
— real  law — such  is  the  state,  which  this 
branch  of  your  rule  of  action  is  in,  every  tittle 
of  it.  Think,  now,  how  it  would  be  with  vou, 
if  tkU  too  were  in  the  state  of  common  haof 
— of  common  law,  spun, — aU  of  it  hitherto, 
and  upon  each  occasion  more  and  more  to  be 
spun  on  in  foture, — out  of  our  common  law, 
— as  are,  at  present,  the  penal  and  the  cwU 
branches?  Of  the  whole  body  of  the  laws— 
of  the  three  brandies,  into  which  it  is  divi- 
siUa — having  thus,  in  the  state  of  a  eompnci 
and  regular  structure,  this  one, — how  mudv 
boger  will  you  endure  to  see  every  other  ia 
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the  state  of  »  botmdiew  and  eTtr^ncreming 


Bed  enough  is  it,  in  any  country,  to  any 
sort  <^  people,  on  eadx  occasion,  to  hare  to 
hunt  for  tlie  rule  of  action,  in  the  hreath  of 
no  one  knows  what  indiridual,  with  or  with- 
out a  lawyer's  gown  upon  his  hade:  an  indi- 
Tidual  of  whom  thus  much  only  is  known, 
via.  that,  even  if  he  had — whidi  he  never 
can  have — the  ineHnatum, — he  would  not 
have  the  poioer — he  would  not  have  the 
tneoHB — the  means  in  any  shape — to  make 
it  fit  for  use. 

But  in  jfOKT  land  <^  fireedom  and  good  go- 
vernment — to  you  and  yotcr  l^islators,  fireely 
deputed  agents  and  servants  of  a  free  and 
sdf-governed  people — thus  to  be  perpetually 
on  lie  hunt  for  law — thus  to  have  to  rake 
for  it  in  the  very  sink  of  corruption  — .  thus 
blindly  to  keep  on  importing  a  succession  of 
deaf  and  dumb  matter  from  a  country  of 
skves — THiat  is  this  but  treason  against  your 
constitution  ? 

Yes,  my  friends,  if  you  love  one  another — 
if  you  love  each  one  of  you  his  own  security 
.^shut  your  ports  against  our  common,  law, 
as  you  would  shut  them  against  the  plague. 
Leave  us  to  be  ruled — us  who  love  to  be 
thus  ruled,  leave  us  to  be  ruled — by  that 
tissue  of  imposture :  leave  us  to  be  ruled, 

by  our  gang  of  self-appointed : 

by  our  lawyer -ridden,  by  our  priest-ridden, 

:  leave  us  to  be  ruled,  by  those 

■  who  never  cease  to  call  upon 

us  to  rally  round  our  , — that 

poisoned  and  poisonous ,  by  the 

name  of  which  they  have  made  us  slaves. 

No:  never,  never  let  dip  out  of  your  mind 
thn  lesson — whereMoever  eowtmon  Uao  i$  har^ 
bowed,  security  it  excluded. 

The  yoke  of  English  monardiy— the  yoke 
of  English  aristocracy  _  the  yoke  of  Eng- 
lish prdacy_all  these  galling  yokes— all 
these  nmtually  interwoven  and  now  foreign 
yokes —you  have  happily  shaken  off.  Re- 
mains the  yoke  of  the  Ei^lish  Eitkersidee, 
omlted  into  judges :  the  commofi  ^oa?  _  that 
tissue  of  imposture,  to  which  you  still  con- 
tinue to  yield  your  necks,  —  to  be  pindied 
and  galled,  under  the  hands  of  one  dass 
among  you,  for  whom,  while  they  are  com- 
forted, all  others  are  tormented,  bay  by  day 
it  continues,  —  and,  so  long  as  you  continue 
to  croudi  under  it,  will  continue,  —  to  be 
more  and  more  bulky — more  and  more  aiBic- 
tive — the  pressure  of  this  yoke.  Will  you 
repd — will  you  suffisr  to  be  repdled — the 
hand  that  offers—the  only  hand  that  ever 
did  offer — to  relieve  vou  from  it? 

Taking  the  whole 'of  the  fidd  together, 
other  the  conception  formed  of  it  by  this 
your  pn^bred  helper  is  more  dear,  correct, 
and  comfhie,  than  any  that  can  have  been 
formed  in  relation  to  it  by  any  one  of  you,— 


or  his  time,  to  the  amoimi  of  above  haJf  • 
eentury,  wUl  have  been  very  nnprnspfriwiaiy, 
very  unprofitaUy,  expended.  But,  this  ex- 
penditure onoe  made, — of  Aw  noncatitio— 
whatsoever,  in  regard  to  eadi  part  Jt  ^ai 
same  field,  mav  be  the  dsomess,  the  esrreef- 
Ncss,  the  compUtenete,  — by  your  conccptsosis» 
your  podtioo  considered — by  yamre,  oo  m 

rit  many  points,  at  the  first  glance,  wiB 
of  course  be  exceeded:  sooner  or  later, 
so  will  it  be  of  course  throughout:  —  in  the 
career  of  improvement,  you  wiU  eack  of  joa 
begin  at  the  point  at  wludi  ke  ended. 

Not  that,  at  the  end  of  any  lei^  of  tMM, 
there  must  of  necessity  be,  in  every  part, 
room  and  demand  for  diange;  for,  in  may 
instance,  suppose  that  whidi  is  beat  osioe 
discovered,  and  the  nature  of  the  case  not 
dumged  by  time,  no  room  for  any  thing  better 
is  any  longer  left.    But  as,  on  the  one  hand, 
whensoever  you  adopt  a  proposed  diaage,  joa 
will,  I  am  confident,  have  sooie  better 
for  doing  so  than  that  it  tt  a 
on  the  other  hand,  whensoever  you 
proposed  change,  if  so  it  be  that  the 
afibrds  a  promise  of  improvemenl^  much  aiofe 
if  of  reform,  —  i^  rejecting  the  <^ai]^ge,  joa 
keep  to  what  is  estri>Ksbed,  you  wfl^  ham 
some  better  reason  fix- keeping  to  it  thaa  that 
it  is  established:  some  better  reason  than  the 
tPiMioaio^oiirajiesslors:  that  wisdoos  whkb, 
being  interpreted,  is  ndther  more  nor  leas 
than  the  weakness  of  the  cradle:  that  wis- 
dom, the  worship  of  which  is  so  readilj  aad 
extensivdy  joined  in  by  fi)ols  and  knaves. 
Tes:   if  peradventure  so  it  should  happen, 
that,  after  having  been  sanctioned  by  yoar 
representatives,    any  ordinance,    origiaaUy 
submitted  to  their  consideration,   \!y  tha 
your  proffsred  helper,  shall  eontinne  to  staad 
approved,  —  the  approbation,  he  trusts,  will 
have  for  its  cause  the  goodness  of  the  rssisas 
in  whidi  that  ordinance  found  tta  support,  not 
the  earliness  of  the  age  in  which  he  lived. 

The  effectual  posnt  is  —  that,  at  the  hand 
of  jrour  representatives,  thepieii,  the/mm^  the 
outline  of  the  work,  shonla  find  aeeeptaaoe. 
Among  its  olqects  is, — and,  if  accepted, 
among  its  effects  will  be,  —  the  afibrdiag  to 
them,  and  tivough  them  to  you  all,  my  fiieodi^ 
the  greatest  possible  hal^iy,  for  giving  esta- 
blishment, and  thence  efifect,  to  whatsoever, 
to  them,  and  thence  to  the  majority  of  yov- 
sdves,  shall,  on  each  occasion,  andfroastiBBe 
to  time,  seem  best.  Tes:  in  this  oee  frnase, 
matters, — of  a  nature  the  moat  opposite^  to 
that  whidi,  on  each  occasion,  will  to  me  yoor 
workman,  have  seemed  best,--niay,  aeooi^iag 
to  the  successive  suggestions  of  maturer  reise- 
tion,  and  of  increased  experience,  by  the  hgfct 
of  nearer  and  doeer  observation,  be  inserted: 
what  I  would  punish,  they,  and  throogh  thesi 
you,  may  leave  firee,  or  even  reward :  what  1 
would  reward,  they,  and  through  them  yoa. 
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may  leave  unrewarded,  or  eren  punish.  Tes: 
l>f  any  acceptance  given  to  my  work,  yoar 
flowers,  to  nr  from  being  narrowed,  will  be 
enlarged.  In  the  reasons,  and  the  principles 
OD  which  they  are  grounded,  you  will  behold 
at  all  times  the  inducements  which  led  to  the 
|>ropoaed  ordinances  to  which  they  are  sub- 
joined :  in  so  £ir  as  in  your  minds  those  rea- 
sons shaU  have  made  the  same  impression  as 
on  mine,  you,  by  the  hands  of  jrour  agents, 
-will  give  acceptance  to  the  ordmances  thus 
soggnted; — in  the  opposite  case,  striking 
out  what  you  find  inserted,  you  will  either 
leave  the  space  a  blank,  or  insert  whatever 
else  may  seem  best  in  the  room  of  it.  Power 
oyer  jrou,  or  any  of  you,  I  cannot  have  any — 
I  wamld  not  have  any:  —  upon  your  vifis, 
only  through  the  medium  of  your  undentand' 
imgt  can  I  exercise  any  the  least  influence. 
Tours  is  the  Uternt,  and  the  only  interest, 
at  stake;  upon  each  article  of  proposed  law, 
ymirs  is  the  ju^ment,  which  in  each  case 
will  ultimately  decide. 

Whatsoever  portion  of  the  work,  if  any, 
nay,  after  due  consideration  applied  to  each 
part,  have  been  ultimately  approved, — the 
matter  of  it  may  serve,  at  any  rate  for  a  sort 
of  temporary  retting^plaee,  to  the  minds  of 
your  representatives:  coming  from  a  pen, 
whidi  cannot  have  found  any  sinister  interest 
to  misguide  it,  —  and  after  a  length  of  reflec- 
tioa,  greater  than  any  which  can  have  been 
bMtowed  upon  it  by  any  one  of  the  greater 
part  at  least  of  your  representatives, — what- 
erer  risk  you  will  run,  by  giving  it  a  sort 
of  provisional  and  temporary  acceptance,  can 
sorely  not  be  very  formidable :  especially  con- 
sidenng  that,  in  whatsoever  regards  po»$e^ 
wUm$^  Ae  kee[Ang  them  inviolate  will  be  the 
leading  oliject  which,  as  I  ever  have  had,  so 
I  ever  shall  have,  constantly  in  view. 

Whatever  be  the  opposition  made  to  the 
preliminary  measures  thus  proposed,  one  con- 
sideration there  is  that  puts  in  an  irresistible 
claim  to  notice. 

Whoever,  speaking  of  an  undertaking  of 
this  sort,  takes  upon  himself  to  say  it  ought 
mot  to  be  commenced  now,  should  be  prepared 
to  show,  that  it  ought  never  to  be  conmienced 
mt  alL  By  every  day  of  delay,  increase  will 
be  given — on  the  one  hand  to  the  magnitude 
of  tiie  evfl,  on  the  other  hand  to  the  difficulty 
of  applying  the  only  remedy. 

I.  A$  to  the  magnitude  of  the  evil.  The 
evil,  as  you  have  seen,  consists — in  the  first 
plac^e  in  the  uncertaintg  oi  the  rule  of  action, 
and  thence  in  the  ineecurilg  of  those  whose 
fiUe  is  disposed  of  by  it.  Of  this  evil,  as  far 
as  regards  ttatute  law,  the  source  lies  in  its 
wduminousness  and  want  of  eotnpactneu:  in 
so  &r  as  regards  common  law,  in  the  same  im- 
perfections, existing  in  a  prodigiously  greater 
degree,  with  the  addition  of  that  immenaitg, 
by  which  it  is  rendered  impossible  for  any 
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man  to  know  whether  he  has  the  whole  of 
it,  and  that  indeterminatenesi,  by  which  it  is 
rendered  impossible,  as  to  so  much  as  any  one 
particle  of  it,  to  know,  whether  it  is  or  is  nof 
law;  whether  it  is  or  is  not  a  rule,  or  part 
and  parcel  of  a  rule,  by  which  the  decisions 
of  the  judidar^t  and  with  them  the  fitte  of 
those  individuals  whose  case  comes  before  the 
judiciary,  will  be  determined. 

Well  then  —  not  to  look  to  firactions  of 
time — where  is  —  where  ever  can  be — the 
year,  in  whidi  any  one  of  these  sources  of 
evil — voUtminouanen,  uncompactness,  tmmea- 
sity,  indeterminatenese — shidl  have  failed  to 
bring  forth  its  increase. 

II.  Az  to  the  difficulty  of  applying  the 
remedy, — In  a  work  of  this  kind,  the  grand 
point  upon  whidi  the  difficulty  turns  is  — 
the  having  a  ground  for  working  upon  —  an 
outline,  within  whidi  the  whole  fidd  of  the 
subject  shall  be  comprehended;  an  outUne, 
— and  that  traced  by  a  hand,  of  the  compe- 
tency of  which,  with  reference  to  the  sort  of 
vrork,  there  not  only  shall  be,  but  shall  be 
generally  known  to  be,  sufficient  reason  for 
entertaining  a  favourable  presumption.  I  say 
a  hand ; — observe,  a  aingle  hand :  for,  in  the 
first  instance,  thus  produced  must  every  work 
of  the  sort  in  question  be,  or  it  can  never 
come  into  existence. 

Now,  then,  at  the  present  instant,  so  it 
does  happen  that,  by  a  conjuncture  of  cir- 
cumstances not  very  likely  to  be  soon  again 
conjoined,  a  hand  has  been  brought  into  view, 
the  whole  working  time  of  which  —  and  that 
already  not  a  short  one — has  been  devoted 
to  the  endeavour  to  render  itself,  with  rela- 
tion to  this  same  business,  a  competent  one. 
Suppose,  then,  the  offer  from  tins  hand  re- 
jected,— others,  affording  equal  promise,  are 
they  likely  soon  to  be  seen  presenting  them- 
selves ?  Surelv,  to  say  within  what  time  any 
one  such  shall  be  likely  to  present  itself,  wiU 
not  be  a  very  easy  tadk.  This  first  offer  re- 
jected, what  prospect  of  acceptance  can,  at 
any  future  period,  present  itself  to  any  others 
of  the  same  complexion?  Rejection,  in  such 
a  case,  would  it  not  in  effect  be  tantamount 
to  one  or  other  of  two  resolutions ;  viz.  either, 
1.  That  the  disorder  shall  continue  hicreasing, 
so  long  as  the  state  continues  in  existence  ? 
—or,  2.  That  the  work,  whenever  executed, 
shall  not  be  executed  in  a  manner  so  good, 
as  that  in  whidi  it  might  be  executed  at 
present? 

Whatever  be  the  task  in  question, — for 
aptitude  as  to  the  execution  of  it,  one  security 
there  is,  of  which  the  efficiency  is  indubitable, 
and  that  is  —  a  reli^  —  a  real  liking  for  the 
work.  Of  this  qualification  at  least,  whatso- 
eyer  may  be  the  value  of  it,  in  the  present 
instance,  there  will  not  be  mudi  room  to 
doubt  Suppose  it  wantmg,  the  labour  thus 
bestowed  is  an  effect  without  a  cause. 
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reoMonabieneu — of  a  body  of  Uws, — endowed 
with  all  these  attributes,  eadi  of  them  in  the 
highest  degree,  and  operating  upon  the  largest 
wile,  —  the  existence,  supposing  it  realiied, 
will  indeed  be  a  new  era  in  legislation. 

Only  at  this  late  period —  only  at  this  ad- 
vanced stage  in  the  career  of  civilization  and 
mental  culture  —  could  so  much  as  the  idea 
of  any  such  work  have  been  broug^  to  view. 
A  sketch  of  a  code  of  laws,  upon  a  compara- 
tively extensive  scale,  was  brought  forward 
by  Lord  Bacon^and  may  be  seen  in  his  works. 
So  far  from  all  four,  scarcely  of  any  one  of 
these  qualities,  is  any  tolerably  ciear  concep- 
tion to  be  found  in  it. 

A  complete  bodv  of  law  (for  the  sake  of 
finding  for  it  a  single- worded  name, — let  us, 
until  a  better  can  be  found,  go  to  the  Greek 
for  one,  as  botanists  do  for  their  flowers,  and 
call  it  a  Pannomum)  —  a  pannomum,  then,  if 
you  please,  furnished  with  all  these  desirable 
qualities).- and  in  that  condition  established 
by  competent  authority — be  it  but  once  ex- 
emplified, though  it  be  but  in  the  instance  of 
one  single  State, — sooner  or  later,  where 
there  is  any  the  least  spark  of  freedom,  a 
man  will  not  for  very  shame  venture,  in  the 
same  field,  to  produce  a  work  to  which  these 
qualities — every  one  or  even  any  one  of  them 
-<-  are  wanting.  At  present,  works  thus  un- 
worthy of  a  moral  and  intellectual  agent  are 
produced  without  shame,  because  nobody  is 
ashamed  of  doing  that  which  is  done  by  every- 
body. Be  the  sort  of  work  what  it  may,  so 
long  as  nothing  of  the  sort  has  ever  been 
produced,  the  impossibility  of  producing  any 
such  thing  will  without  scruple  be  asserted: 
Mserted, — and,  the  more  vehement  the  asser- 
tion, the  more  profound  the  wisdom,  the  re- 
putation of  which  will  be  daimed  upon  the 
strength  of  it. 

Thus  would  the  matter  stand  at  present: 
such  would  be  the  reception  given  in  the  first 
instance  to  a  work  of  this  kind.  Suppose  it  an 
all-perfedb  one,  such  would  be  Uie  reception 
given  to  it,  by  those  whose  interests,  or  inte- 
rest-begotten prejudices,  would  be  thwarted 
by  it :  —  given  to  it,  till,  after  having  received 
somewhere  else  the  touch  of  the  sceptre,  it 
had  stood  for  a  while  the  test  of  experience. 

Let  but  an  exemplificatbn,  however,  once 
appear  —  an  exemplification,  though  it  be  but 
one — down  goes  the  pretended  impossibility ; 
down  the  impossibility,  and  with  it  that  repu- 
tation of  wisdom,  which  has  for  its  foundation 
the  mixture  of  stupidity  and  arrogance. 

In  this  way  it  is — Uiat,  by  tiie  influence 
of  understanding  upon  understand!]^-* by 
the  force  exercised  by  reason  upon  reasonable 
minds — let  but  one  of  your  twenty  states  give 
acceptance  to  a  body  of  laws  endowed  with 
l)^  these  qualUieSf — by  that  one,  sooner  or 
later,  will  it  be  forced  upon  tbe  of Asr  a-^foroed 


upcn  them  ali,  tlK>Bgh  ^  the  geatlcii  of  •& 
pressures. 

In  America  thus  will  rsMOA  spraad  her  eoB- 
quests.  As  for  that  quarter  of  the  waAi, 
from  wfaidi  shame  u  htnishpd — in  wUek, 
in  the  name  of  Christ,  the  tnbtutemee  of  tka 
mlifeoi  wuatjf  is,  with  such  indefiitigable  devo- 
tiqn,  made  a  constant  sacrifice  to  tbe  bamy 
of  iJie  ruling  few — in  whicb  all  nen  sre 
governed,  by  those  who,  feefing  thrmsclm, 
are  determined  to  keq>  theoMdvea,  their 
enemies; — in  whidi  that  whidi  caUs  itaalf 
government  is  but  a  system  of  reguiaUd  pS- 
/(B^;  — in  that  quarter  of  the  world,  by  mo 
sudi  Utopian  conquest,  will  its  tranquillity, 
and  that  sort  of  order  whidi  calls  itadf  pwtf 
wder,  be  disturbed. 

On  the  ground  of  coneHtutiomid  law,  the 
system  of  law  you  have  already — yon,  who 
on  that  ground  have  so  ndUy  shaken  off  the 
yoke  of  Engkeh  law — the  systoa  voa  have 
already,  is,  as  to  all  essentials,  a  vaoM  fior  aS 
nations.  Accept,  then,  my  servieea,  so  shall 
it  be  on  the  ground  of  penal  law,  so  shall  it 
be  on  the  ground  of  dvu  law:  aeoept  my  ser- 
vices, at  one  lift  you  shall  ease  your  neckaaf 
that  degrading  yoke.  Without  parHamemimrf 
reform,  Britain  cannot,  —  withoat  reTolntioB 
or  civil  war,  no  other  monardiy  can,  — take 
for  a  model  the  essentials  of  your  oonslite- 
tional  law :  but,  on  the  ground  ofpemal  law, 
and  to  no  inoonsideraUe  extent,  even  on  die 
ground  of  eroi/  law,  it  might — and  that  with- 
out diange  in  any  part  of  the  coastitutioaal 
branch, — be  made  use  of  as  a  nodd  any- 
where: in  Spain,  in  Russia,  in  Moroeca. 
Hence  it  was — and  without  any  tkou^it  or 
need  of  betrajing  him  into  any  act  of  setf- 
denjdng  beneficence —  (fix*  my  vievra,  of  the 
eontagious  influence  of  reason  in  ike  chafao- 
ter  of  a  precedent,  were  not  at  that  time  so 
elear  as  they  have  become  since,) — henee  it 
was,  that  these  my  services  were  offered  to 
the  Alexander  of  these  days. 

Tes,  my  fiiends — these  labours  of  miae..— 
labours  which  of  tkemsehes  are  netbing — 
dreams  of  an  obseore  individual — let  them 
but  be  accepted  by  gou — yon  shall  be  a 
peo^e  of  oonquerora.  Conquerors,  and  with 
whatarms? — ^with  the  sword?  Noibutwitli 
the  pen.  By  what  means  ? — violence  and  de- 
struction ?  No :  but  reas(m  and  beneficence. 
As  this  your  dominion  spreads, — not  tears 
and  curses,  but  smiles  and  Uessings,  will  at- 
tend yoor  conquest  in  its  eeurse.  Where  the 
fimr  of  his  swoid  ends,  there  ends  the  empire 
of  the  miUtdrg  conqueror.  To  the  conquest 
to  whidi  gou  are  here  invited,  no  ultimate' 
limits  can  be  assigned  other  than  those  which 
bound  tiie  hahitaUe  globe. 

To  force  new  laws  upon  a  rduetairt  and 
abhorring  people,  is— in  addition  to  unpu- 
nishable deprodation  *-^  iht  olject  and  eflfeci 
of  vulgar  ocmquest:  to  behold  your  laws  not 
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oidjraectpted  baiMughtcAer— a(Mi^«ftcr 
by  an  adBurinif  people —  will  be  yours. 

To  thote  conqiMltti,  of  wliich  slaughter  is 
ilie  instnimeoty  and  plunder  the  fruit,  —  the 
naoat  brutal  among  barbarians  have  shown 
tibemselTes  not  incompetent  By  the  best  in- 
structed minds  alone  can  any  such  conquest 
be  attained,  as  that  to  which  yoti  are  here 
invited. 

**  Stranger !"  say  you,  '*  why  thus  pressing? 
—pressing,  and  for  labour  without  hire?" 

Friends  (say  I)  your  comfort  would  be 
flWM.  Tour  conquests — the  conquests  I  have 
thus  been  planning  for  you — these  indeed  I 
cannot  live  to  see.  But  of  your  comfort — 
your  internal  comfort  —  the  increase  of  com- 
TOrt  I  have  been  speaking  of — of  this  scene, 
to  the  eye  of  a  sanguine  and  self-flattering 
imagination,  a  sort  of  Pisgah  view  is  not  im- 
possible. My  last  hour  cannot  be  fiu-  distant : 
tbis  is  the  pireparation  I  am  making  for  it:  by 
prospects  sudi  as  these,  if  by  anything,  will 
it  be  sweetened. 

To  the  Almighty  I  must  confess  I  know 
not  how  to  rei&r  myself  anything  better 
than  an  **  vnprofitahU  servant:**  as  to  what 
concerns  my  feUow-men,  I  am  not  without 
hope.  _^ 

P.  8.— 22*  July  1817. 

What  follows  is  an  afterthought, — and, 
had  it  occurred  in  time,  might  with  more 
propriety  perhaps  have  been  addressed  to 
the  several  situations,  of  your  governors  and 
your  other  qfficial  servants,  than  to  yours. 
Of  such  of  my  works,  as,  according  to  my 
reeoUeetion,  luA  ever  been  in  print,  a  list  is 
•ii^oined  to  the  above-mentioned  **  Papers 
relative  to  Codification  and  Public  Instruct 
tion,'*  a  copy  of  which  has  been  sent,  as 
above,  to  the  governor  of  eadi  State.  Taking 
in  hand  an  almost  forgotten  portion  of  the 
earliest  of  those  of  my  works  that  were 
pvblished  in  Frendi  —  works,  no  one  of 
which  has  ever  yet  seen  the  Ught  in  Eng- 
Ifah, — I  find  in  tiie  first  of  its  three  volumes, 
an  Essay  in  237  8^.  pages,  intituled,  "  Vue 
Odnirale  t^un  corps  complet  de  Legislation,** 
—  General  View  of  a  complete  body  of  pro- 

CdLaw, — published  so  long  ago  as  1802, — 
wn  more  or  less  in  every  country  of  Eu- 
rope, —  Russia,  where  it  hu  received  two 
translations  —  Russia,  and  even  Spain  itself, 
not  excepted,— never,  in  the  Umguage  which 
gave  it  birth  has  it  yet  seen  the  light.  Among 
those  within  whose  field  of  study  a  work  on 
this  subject  is  induded,  —  so  snudl  has  been 
the  number  of  those  to  whom  it  would  not 
be  sufficiently  intelligible  in  French, — that 
by  no  bookseller  has  it  been  found  worth 
while  to  call  for  an  edition  of  it  in  English. 
la  America,  however,  what  strikes  me  is  — 
that,  in  any  State,  if  any  sudi  there  be,  in 
which  this  my  ofi^r  shall  have  found  accept- 


ance,— a  translation,  of  this  part  at  least,  for 
the  use  of  the  legislature  of  that  State,  might 
form  a  not  unus^ul  prelude,  —  or,  in  case  of 
death,  a  siiccedaneum, — to  the  work,  which, 
in  the  case  supposed,  I  should  take  in  hand. 
Farewell  at  length,  my  friends  1  —  Judge, 
whether  if  employed  by  you,  or  for  you,  I 
should  ever  fidl  of  being,  your  afiectiooate 
and  fiuthful  servant,       Jbebm  y  Bsntham. 

P.S ae^  ATCU8T  1817. 

Though  without  the  permission  or  privity  of 
my  fiiend, — the  facts  not  having  anything  of 
secresy  in  them,  nor  anything  but  what  does 
honour  to  all  parties, — I  trust  I  am  not  mis- 
using his  confidence,  in  giving  in  English  an 
extract  from  a  private  letter  of  his  to  myself, 
dated  Geneva,  the  12th  instant :  — 

**  News  about  the  Code August  9th, 

Third  meeting  of  the  commissioners.  Ques- 
tion— to  adopt,  or  not,  the  bases  of  the  pbn 
I  had  proposed :  the  bases  merely  r  without 
notice  taken  as  yet  of  the  details :  that  is 
to  say,  the  great  division  into  general  titles, 
private  ofiTences,  public  offences :  proceeding 
then  with  the  d^nition  of  eadi  offence,  the 
exposition  of  the  terms  of  the  definition,  the 
punishments,  the  causes  of  aggravation,  with 
the  corresponding  extra  punishments,  the 
causes  of  extenuation,  with  the  corresponding 
reductions  in  the  punishments.  Setting  out 
from  the  French  penal  code,  under  which  we 
have  been  living  these  twenty  years,  —  under- 
stand that  our  commission  contains,  amongst 
other  members,  three  judges,  and  two  advo- 
cates, all  practised  in  these  French  forms ; 
none  of  them  young — none  of  them  to  whom 
the  study  of  a  new  code  could,  naturally 
speaking,  be  a  very  palatable  one.  Think  of 
this,  and  then  thii^,  whether  it  could  be  al- 
together vrithout  apprehension  that  I  had 
been  looking  for  the  result  of  this  meeting. 
A  month  had  been  taken  for  their  examining, 
each  by  himself,  the  general  plan,  together 
vrith  divers  articles,  which,  to  serve  as  ex- 
amples, I  had  subjoined  to  it.  The  meeting 
immediately  preceding  the  one  in  question 
had,  on  my  part,  been  employed  throughout 
in  stating  reasons,  and  answering  objections : 
and,  when  it  broke  up,  I  vras  not  without  my 
misgivings  about  the  sort  of  impression  that 
had  been  made.  Well:  —  the  next  day  but 
one,  viz.  yesterday,  the  plan  was  adopted:  — 
adopted  unanimously  —  and  myself  invited 
to  pursue  it."    (Vide  p.  479.) 


No.  IX. 

Jeremy  Bentkam  to  James  Madison,late  Pre» 

sident  of  the  American  United  States, 

Sia, — Length  of  intervals  considered,  our 
correspondence  has  been  better  suited  to  an ' 
antediluvian  lifo,  than  to  one  which  is  so 
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near  its  close  as  nune  is.*  I  mention  this — 
not  in  the  wmj  of  reproach  to  yourself,  from 
whom  at  no  time,  to  such  an  address  as  mine, 
was  any  answer  at  all  matter  of  debt,  but 
purely  m  the  way  of  regret  on  my  own  ac- 
count. Two  works  of  mine — not  to  men- 
tion a  number  of  others  begun,  continued,  or 
ended, — two  works  in  particular — one,  a 
continuation  of  Chrestomathia — the  other, 
on  Parliamentary  Reform  —  both  of  them 
cslling  irresistibly  for  dispatch  —  will  help  to 
plead  my  excuse. 

Tour  letter  announced  an  approaching  pre- 
sent :  a  present  of  appropriate  books : — some 
unknown  accident  has  yet  deprived  me  of  it. 
Since  then,  I  have  had  to  return,  as  I  did 
with  all  due  respect  and  gratitude — to  re- 
turn as  soon  as  received,  and  without  stay- 
ing so  mudi  as  to  look  at  it,  the  present  of 
an  emperor.  Come  when  it  will,  I  shall  not 
return  yours. 

The  emperor's  would  have  been  of  no  use 
to  me.  What  the  pearl  was  to  the  cock, 
such  the  diamond  would  have  been  to  me. 
Coupled  with  those  declarations,  of  the  sin- 
cerity of  which  it  affords  an  additional  as- 
surance, and  with  that  testimony,  the  weight 
of  whidi  no  part  of  the  civilized  world  can 
help  recognizing,  the  bare  announcement  of 
yours  confers  on  me  a  title  of  honour :  a  title 
altogether  apposite,  and  which  no  herald  can 
tear  from  me  or  deface.  Of  all  men  in  Europe, 
I  am  then,  in  your  declared  opinion,  the  man 
best  qualified  for  the  drawing  up  a  complete 
body  of  laws.  I  rejoice  to  find  it  so.  Why  ? 
Because  by  this  means  I  obtain  the  fidrest 
chance,  which,  from  any  one  hand,  I  could 
have  received,  for  the  being  enabled  to  ren- 
der to  mankind  that  service,  the  endeavour 
to  qualify  myself  for  which,  has  been  the 
great  business  of  my  life. 

It  will  find  you  — this  my  second  letter — 
in  possession  of  comparative  leisure,  reposing 
upon  your  laurels :  your  country  deprived,  for 
a  time  at  least,  of  the  continuation  of  your 
services  in  that  particular  shape  in  future, 
though  it  neither  is,  nor,  so  long  as  it  exists, 
will  be,  deprived  either  of  the  fruits  of  those 
services,  or  of  the  grateful  remembrance  of 
them. 

In  print,  if  in  any  shape,  will  it  meet  your 
eye :  in  the  same  shape,  and  at  the  same  time, 
my  first  letter  once  more,  and  with  it  that 
letter  of  yours  by  which  I  was  so  highly 
honoured.  Apology  you  will  require  none: 
reason  makes  sure  of  acceptance  at  your 
hands.  By  this  publicity,  though  no  licence 
for  it  has  been  obtained,  no  confidence  is 
violated:  neither  does  the  subject,  nor  do 

*  Date  of  Mr.  Bentham's  Letter  to  Mr.  Madi- 
son. October  1811. 

Datcof  Mr.Madison'sIiCttertoMr.  BentlMm, 
8th  May  18181 

Date  of  this  Letter,  September  1817. 


our  relative  situatioDS,  admit  of  any  ^mami 
for  secresy.  A  letter  fitxn  Ihe  Preaidest  of 
the  American  United  States — a  letter  torn 
such  a  quarter,  and  sudi  a  letter  —  oould  no 
more  have  b^n  intended  to  sleep  on  the 
shelf,  than  a  ribbon  with  a  star  to  it,  to  lie 
for  ever  locked  up  in  a  wardrobe. 

I  proceed  to  business.  Speakhi^  of  sy 
**  thoughts'*  on  the  subject  of  a  complete 
code  of  laws,  *'  although  we  cannot  avail  o«- 
selves  of  them  in  the  mode  best  in  itael^  I 
do  not  overlook"  (say  you)  **  the  prospect 
that  the  fruits  of  your  labours  amy  in  aome 
other  not  be  lost  to  us:  flattering  mysdf 
that  my  silence  will  have  nowise  diverted  or 
suspended  them,  as  fitr  as  the  United  States 
may  have  a  particular  interest  in  them." 

To  this  surmise.  Sir,  the  result  baa  wot 
proved  conformable.  To  the  prodactaosi  of 
the  service — if  by  that  name  I  may  vesture 
to  designate  it — to  the  production  of  ^ 
service  proffered,  the  pay  required  in  advance 
for  the  purpose  of  encouragement  was  alto- 
gether necessary:  the  cause  fiuling,  the  effect 
miled  with  it :  — ahcrity,  in  sufficient  qoan- 
tity,  could  not  be  summoned  up.  From  the 
President  of  the  American  Utdud  States^  a 
word  would  have  sufficed  to  conunand — nd 
for  the  remainder  of  his  life  — in  this  highest 
of  all  temporal  fields,  the  labour  of  an  Eng- 
lishman :  — an  Engli^mian  of  whom,  — even 
in  his  lifetime,  and  notwithstanding  the  pro- 
phecy,— in  his  own  country,  as  wdl  as  in 
other  countries  beside  his  own,  it  has,  even 
in  the  highest  situations,  been  every  now  and 
then  said,  that  his  labours  in  that  same  field 
have  already  been  not  altogether  witlmtt 
their  value.  Of  the  one  word  needed,  po- 
litical propriety,  it  seems,  forbade  the  utter- 
ance: pronounced  as  the  decision  has  ben, 
by  so  completely  and  exclusively  competent 
an  authority, — ^the  sentiments  ctt  regret,  of 
which  it  could  not  but  be  productive,  have 
had  £w  their  accompaniment  no  others  than 
those  of  respect  and  acquiescence. 

From  a  quarter,  to  whidi  it  was  addressed 
without  bemg  exposed  to  the  same  causes  of 
rejection,  a  subsequent  offer  of  the  same  kind 
has  been  more  fortunate.  The  same  paper 
which  conveys  to  you  this  address,  will  like- 
wise convey  to  you  the  return  made  for  a 
letter  of  nunc  to  the  governor  of  Pemnyl- 
vania:  — made,  in  the  first  instance,  by  alei- 
ter  firom  Mr.  Snyder,  governor  of  that  State, 
and  afterwards  by  a  communication  made  hj 
him  of  my  offer  to  the  legislature  of  that  same 
State :  both  preceded  by  that  letter  of  Air. 
Gallatin,  to  which  I  can  not  but  have  beea 
in  great  measure,  if  not  altogether,  indebted 
for  so  flattering  a  result 

Such  is  the  state  of  things,  in  which  I  pra- 
ceed  to  confess  to  you  the  coMideratioBi 
which  has  given  birth  to  the  liberty  I  an  now 
taking  in  addressing  to  you,  in  this  pahhc 
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noaimer,  this  fresh  testimoDy  of  my  respect 
It  is  the  desire  of  relieving  the  proposed 
undertaking,  if  it  be  in  my  power,  from  the 
£oroe  of  those  objections,  whidi  it  finds  op- 
posed to  it  by  the  authority  of  your  name : 
mad  wfaidi,  bearing  upon  it  from  such  a  height, 
liave,  notwithstanding  the  softness  of  the 
language  in  which  they  are  clothed,  been  felt 
•cting  against  it  with  so  formidable  a  pres- 
sure. 

Before  I  state  the  objections  themselyes, 
permit  me  to  make  what  advantage  I  can  of 
-the  circumstance  of  ^W. 

The  time,  at  which  they  presented  them- 
selves to  your  view,  was  a  time,  at  whidi 
-Che  business  of  that  high  and  most  laborious 
office  of  yours  was  pressing  with  all  its  weight 
upon  your  mind.  In  that  state  of  things  my 
wonder  is — how  you  could  have  found  any 
consideration  at  all  to  bestow — to  bestow 
upon  an  offer,  the  subject  of  which, — coming 
ss  it  did  in  competition  with  the  duties  ne- 
cessarily appertaining  to  that  office,  yet  in 
its  extent  outstretching  them  all,  —  could 
not  assuredly  be  said  to  have  any  obligatory 
daim  on  your  attention,  —  rather  than  that 
the  result  of  the  quantity  of  attention,  which 
3rou  did  find  means  to  bestow  upon  it,  was 
such  as  not  to  put  at  once  a  negative  upon 
•n  ulterior  consideration.  Under  these  cir- 
cumstances, nothing  forbids  my  hope,  that 
this  appeal  from  Cesar  to  Cesar  —  from 
CBssar  unprovided,  to  the  same  Cesar  pro- 
vided, with  sufficient  time  for  consideration, 
ss  wdl  as  means  of  information  —  will  find 
the  door  completely  open  to  it. 

Under  these  circumstances,  no  wonder  if, 
to  a  hasty  glance,  the  extent  and  apparent 
difficulty  of  the  undertaking  being  considered, 
the  «*  practieability**  of  it  should  have  pre- 
sented itself  to  your  mind  as  affording  **  room 
for  doubt,** 

Three  distinguishable  circumstances  be- 
longing to  it  are  accordingly  mentioned  by 
you  in  that  view,  viz.  on  Uie  one  hand,  the 
extent  proposed  to  be  given  to  the  work :  on 
the  other  hand,  the  scantiness  of  the  quantity 
of  ••  epacej**  and  the  quantity  of  "  time,**  sup- 
posed to  be  looked  to  by  me,  as  sufficient  for 
the  execution  of  it.  **  The  only  room  for 
doubt,'*  say  you,  "  would  be  as  to  its  praeti- 
cabilibf,  notwithstanding  your  peculiar  advan- 
tages for  it,  within  a  space  and  a  time  such 
as  appear  to  have  been  contemplated." 

Postponing  for  a  moment  what  it  appears 
to  me  you  had  in  view,  in  the  use  made  of 
the  word  ejetent — on  the  subject  of  time,  on 
recurrence  to  my  letter  (page  465,)  I  hope 
you  will  not  find  me  speaking  otherwise 
than  with  that  degree  of  undeterminateness, 
the  opposite  to  wUch  would  have  been  so  un- 
suitable to  the  nature  of  an  undertaking  of 
this  sort. 
In  speaking  of  space,  if  I  do  not  miiooD- 


oeive  you,  what  you  had  in  view  was,  prin- 
cipally mantitjf  dfwuUter  ;  space  only  as  cor- 
respondmg  to  the  quantity  of  matter :  viz. 
sudi  portion  of  space  as  will  be  necessary, 
fi>r  the  containing  of  sudi  quantity  of  matter 
as  shall  have  been  found  necessary. 

Now,  as  to  both  these  circumstances,  no 
sooner  do  they  come  to  be  looked  into  with 
any  degree  of  steadiness,  than  their  incapa- 
city of  affi>rding  an^  material  objection  to  the 
proposed  undertaking  will,  I  cannot  but  flat- 
ter myself,  be  found  so  clear  and  complete, 
that  they  may  be  laid  out  of  the  case  idmost 
at  the  first  word :  — 

1.  With  regard  to  ftMe, — supposing  either 
the  work  to  be  useless,  or  the  execution  of 
it  impracticable,  all  question  regarding  time 
is  useless :  supposing  the  work  not  to  be  use* 
less,  nor  the  execution  of  it  impracticable, 
the  answer  afforded  to  the  objection  by  the 
trivial  adage,  better  late  than  never,  wiU,  I 
cannot  but  flatter  myself^  be  found  quite  suf- 
ficient for  the  removal  of  it. 

2.  With  regard  to  quantity  of  matter, — i^ 
in  the  case  of  a  work  of  the  sort  in  question, 
the  magnitude  of  this  quantity  be  not  re- 
garded as  capable  of  being  productive  of  in- 
convenience, it  cannot  be  capable  of  operating 
as  an  objection  to  any  iniUvidual  work  of 
that  same  sort.  If  it  (e  regarded  as  capable 
of  being  productive  of  inconvenience,  surely 
the  magnitude  of  this  inconvenience  will  be 
more  likely  to  be  reduced,  by  a  work  having 
among  its  chief  objects  the  reduction  of  it, 
than  in  a  state  of  things  in  whidi  no  such 
endeavour  has  been,  or  will  be,  used. 

For  the  expedients  employed  by  me  for  this 
reduction,  I  will  beg  leave  to  refer  you  to 
Letter  III.  of  those  letters  of  mine  to  the 
citizens  of  your  United  States,  which  will  be 
in  circulation  at  the  same  time  with  this. 
These  expedients,  are  they,  any  one  of  them, 
actually  in  use  at  present  ?  In  any  of  them, 
is  there  anything  that  is  either  useless  or  im- 
practicable ?  To  no  one  of  these  questions 
can  I  frame  to  mjrself  any  answer  from  you 
other  than  a  fitvourable  one. 

Forget  not  here.  Sir,  let  me  entreat  you, 
that  from  the  not  being  provided  with  any 
determinate  set  of  words  for  the  expression 
of  it,  that  portion  of  the  rule  of  action  which 
is  in  the  state  'of  common  law,  presses  —  not 
with  the  less  weight,  but  with  the  more 
weight  —  presses,  if  not  actually  upon  the 
minds,  upon  the  dmdition,  of  those  whose  lot 
depends  upon  it.  By  giving  to  it  a  set  of 
determinate  words  —  tlmt  is,  by  converting 
it  into  statute  law, — that  whidi  before  was 
u^nite  is  rendered  finite,  [See  my  first  Let- 
ter, p.  460.] 

These  comparatively  light  considerations 
being  thus  disposed  of^  I  proceed  in  my  hum- 
ble endeavour  to  solve  that  doubt  of  yours 
which,  space  and  time  out  of  the  question* 
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retpecti  the  tjueslifm  of  **  frtctkahUUff**  a]>. 
8olutely  considered. 

«<  With  the  best  pUm  for  conTertmg  the 
common  law  into  a  written  law,  the  evil," 
foa  say,  •*  cannot  be  more  than  partially 
cured.*'  What,  on  this  occasion,  was  the  evil 
in  view,  I  do  not  find  mentioned  in  express 
terms:  but  from  the  last  preceding:  para* 
graph,  what  I  should  expect  to  find  it  to  hsTe 
been  is  —  **  the  extent**  of  *'  die  unwritten 
law.**  «' With  respect  to  the  unwritten  law,*' 
you  say,  **  it  may  not  be  improper  to  ob- 
serre,  tibat  the  extenti  of  it  has  not  been  a 
little  abridged  in  Uiis  country  l^  successive 
erents  :**  whereupon  you  proceed  to  specify 
these  events  or  some  of  them:  viz. — the 
**  emigration** — the  passing  of  the  **  colonial 
statutes*' — and  **  the  revolution.** 

Having  thus  explained  what  in  your  con- 
ception the  evil  was,  and,  in  relation  to  this 
evil  observed — what  at  the  moment  seemed 
to  you  to  be  the  case  —  vis.  that  it  *'  cannot 
be  more  than  partially  cured," — you  go  on 
and  state  what,  at  that  same  time,  presented 
itself  to  you  as  the  reason  or  cause  of  the 
supposed  impracticability :  —  *'  the  complex 
technical  terms  to  be  employed  in  the  text 
necessarily  requiring,  **  you  say,  ^  a  resort 
for  definition  and  explanation  to  the  volumes 
containing  that  description  of  law.** 

In  this  latter  observation,  considered  in 
itself,  I  see  nothing  to  controvert.  But  in 
the  diaracter  of  an  argument,  in  which,  if  I 
do  not  misconceive  the  matter,  it  was  at  the 
moment  presenting  itself  to  you,  —  viz.  that 
of  an  argument,  operating  in  proof  or  support 
of  the  notion,  that  **  the  evil**  in  question, 
viz.  the  evil  consisting  in  the  extent  occupied 
by  that  part  of  the  rule  of  action  which  b  in 
the  state  of  common  law  **  cannot  be  more 
than  partially  cured,**— here  of  necessity 
comes  my  dissent. 

**Re$ort''  to  them — these  volumes?  Oh 
yes :  and  make  the  most  of  them :  this  is 
what  I  myself  have  at  all  times  done,  and, 
for  the  particular  purpose  in  question,  should 
of  myself  be  as  diligent  to  do  as  you  could 
wish  to  see  me.  But,  on  the  part  of  the  sup- 
posed draughtsman,  the  necessity  of  a  resort 
to  them  once  for  dl,  for  the  purpose  of  his 
draught,  is  one  thing :  the  necessity  of  pre- 
serving them  for  ever  in  their  present  state, 
as  part  and  parcel  of  the  rule  of  action,  viz. 
in  their  present  totality,  with  the  continually 
supervening  additions  which  on  the  same  prin- 
ciple would  be  necessary,  is  another.  Of  the 
matter  of  *«  definition  and  explanation*'  to 
which  you  thus  allude,  taken  in  the  aggre- 
gate, the  mass  wiQ  be  found  either  adeqmmte 
to  the  purpose,  or  inadequate :  in  neither  case 
do  I  see  how  any  bar  is  opposed  by  it  to  the 
eoinnlete  cure  of  the  evil  in  quoition :  to  a 
result  so  desirable  as  that  of  die  conversion 
of  that  portion  of  the  rule  of  action  wliieb  is 
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in  the  state  of  eoi 
written  law. 

First  suppose  it  MlsgiMle.  Intiiatcsaa,— 
from  the  volumes  in  qoastiop,  laavingwhaw 
it  stands  the  immense  mass  of  aryomentatisa, 
—pidc  oat  every  partide  of  thia  precioaa  BBB*- 
ter, — bestow  upon  it  the  tooch  of  the  kcls- 
ladve  sceptre,  forbidding  all  frttnre  lefcwaia 
to  any  one  of  the  volumes  from  wheaes  il 
was  extracted — this  done, — the  cmiftiiM 
is  effected. 

Now,  suppose  it  inadequate.  In  tUs  ioada- 
quacy,  on  the  part  of  that  portion  of  the  rale 
of  action  whidi  is  in  the  state  of  i  laiiisi 
law,  —  what  is  there  that  should  ^veact.  or 
so  much  as  obstruct,  the  supplying  of  the 
defideney  by  written  law?  By  tiiat  same 
instrument,  the  affor^ng  supplies  to  all  sack 
deficiencies,  or  supposed  deficiencies,  a«  pra- 
sent  themselves  in  the  rule  of  aetion, — as 
the  rule  of  action,  in  which  soever  of  the  two 
states  it  is  found,  viz.  that  of  written  law  er 
that  of  common  law, — is  it  not  what  m  your 
several  United  States,  as  in  every  other  go» 
vemment,  with  more  or  less  snrceasy  yos  are 
domg  every  day? 

While  the  paragraphs  in  question  were  pea- 
ning,  it  was  not  in  the  nature  of  the  caae,  that 
you  should  have  been  bestowing  vpoo  the 
subject  any  such  doseneas  and  couUnnity  of 
attention,  as  that  which  I  have  been  under 
the  necessity  of  bestowing  upon  it.  At  the 
moment,  if  I  do  not  misconceive  yon,  the 
mass  of  the  matter  of  "  definition  and  expla- 
nation,"— afforded  by  the  common  law,  as 
exhibited  in  the  volumes  in  qoestiQii» — pre- 
sented itself  to  your  mind,  as  being  aetttafly 
adequate  to  the  purpose  in  qoestiao :  viz.  that 
of  affording  to  the  minds  in  questaon  a  dsar, 
correct,  and  complete  conception  oi  the  nda 
of  action,  meamng  of  such  part  of  it  as  cor- 
responded to  the  *'  extent  **  ocoipied  by  this 
same  common  law :  and,  not  only  adeqoate, 
but  so  exclusively  ade<^te,  that  nothing, 
that  in  the  shape  of  written  law  waa  bkelv 
to  be  substituted,  seemed  to  afibrd  any  msL 
fident  promise  of  cooung  up  to  it  in  this 


if^  for  the  moment,  sudi.  Sir,  was  really 
your  conception  of  the  matter,  1  cannot  bat 
flatter  myself^  that,  before  this  my  letter  has 
been  read  through  by  you,  if  sadi  be  the  ho- 
nour destined  for  it, — at  any  rate,  if^  for  a 
supplement  to  it,  you  can  prevail  upon  your- 
self to  read  the  acoompanymg  letters,  which 
are  addressed  to  the  dtaaens  at  large  of  your 
United  StAtes,  —  that  conception  will  hafs 
undergone  a  diange. 

The  positions  which,  in  this  view,  1  havs 
to  subout  to  vou.  Sir,  are  these,  viz.  — 

l.That, — i4  taken  in  themsdves,  the  wordi 
of  the  matters  in  questioB  were,  so  for  as  they 
went,  adequate  to  the  purpose  in  qneataoo,— 
yet,  being  as  yet  but  words  of  ooanMa  km, 
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tliej  would,  by  that  yery  drciunttance,  be 
effectually  prerented  from  being  adequate  to 
the  desirable  purpose  above  specified. 

2.  That,  on  that  same  supposition,  by  the 
nn^ie  drcumstance  of  being  adopted  and  em- 
ployed by  the  legislature,  and  by  that  means 
cofnverted  into  written^  i.  e.  ttatmte  law,  they 
mrould  be  rendered  adequate  to  that  same 
purpose. 

3.  But  that,  in  truth, — even  with  reference 
to  that  portion  of  extent,  which,  in  the  field 
of  law,  the  several  masses  of  them  req>eo- 
tively  occupy, — so  it  is,  that  in  most,  not  to 
sa^  in  all  instances,  they  would  be  found  to 
fiul  of  being  thus  adequate. 

4.  That,  taking  the  aggregate  of  them  in  its 
vrhole  extent,  and  adding  to  it  that  portion 
of  the  matter  of  law  which  is  in  the  state  of 
statute  law,  the  mass,  thus  composed,  would 
be  found  to  &il  altogether  of  being  thus  ade- 
qmte. 

5.  That,  in  the  nature  of  the  deficiency  in 
question,  there  is  nothing  to  prevent  its  re- 
oeiving  such  supply  as  shall  be  adequate. 

6.  That,  —  with  the  exception  of  such 
imperfections  as  cannot  but  be  the  result  of 
huinan  infirmity  in  general,  and  of  my  own 
infirmities  in  particuhr, — I  cannot  but  regard 
eren  myself  as  competent  to  the  affordii^  of 
aadi  supply:  and  that  m  suoh  sort  as  not  to 
leave  any  very  extensive  or  urgent  demand 
for  amendment. 

As  to  the  two  first  of  these  six  positions, 
— for  the  proof  of  th«m,  I  must  beg  leave  to 
refer  you  to  what  may  be  found  under  the 
head  oiaimpleteneUy  or  alUc<mpreheiuip€nt$$t 
in  the  fourth  of  my  eight  accompanying  let- 
ters above  mentioned. 

As  to  the  four  remaining  positions, — in  the 
instance  of  none  of  them  does  the  nature  of 
the  case,  on  any  such  occasion  as  the  present, 
— within  the  limits  necessary  to  be  prescribed 
to  the  present  address, — admit  of  any  such 
complete  demonstration,  as  I  cannot  but  flat- 
ter myself  with  the  thoughts  of  having  given 
in  the  instance  of  the  two  first.  Speudng  in 
general,  and  taking  the  whole  together, — no 
better  proof,  I  must  confess,  can  I  find  than 
this,  vis.  that,  of  a  survey  of  more  than  fifty 
years  continuance,  a  persuasion  of  my  own  to 
this  effect  has  been  the  result. 

Fortunately  for  me,  —  to  every  practical 
purpose,  if  I  do  not  mudi  misconceive  the 
matter,  nothing  more  is  necessary  than  the 
absence  of  all  demonstration  to  the  contrary. 
As  to  the  matters  in  question,  vis.  the  several 
masies  of  the  matter  of  definition  and  expU- 
■ation,  there  they  are.  Such  firesh  ones  as  I 
diall  have  to  present — let  them  come  in  com- 
petition with  the  old  ones,  it  will  rest  with 
the  legislature  in  question  to  take  its  chotoe: 
from  &e  possession  of  this  choice  there  will 
be  something  to  gain,  there  cannot  be  any- 
thing to  suffer  or  to  loie.  I 


But,  though  in  regtrd  to  these  Mine  four 
last  portions,  the  nature  of  the  case,  as  above, 
admitB  not  of  anything  like  a  complete  proof 
of  them, — yet  a  few  observations  there  are 
of  detail,  which,  by  the  direction  they  may 
serve  to  give  to  a  reader's  attention,  may  at 
any  rate  be  conducive  to  that  purpose. 

Among  the  subjects  presenting  a  demand 
for  definition  and  explanation,  take  for  ex- 
ample these  six :  viz.  offencei,  eomplejt  pmnish* 
mentis  $peciet  of  private  property ^  offices, 
efficient  coMtet  of  title  to  property,  do.  of  do, 
to  qffiee :  —  subjects,  in  respect  of  extent^ 
every  one  of  them  widely  comprehensive ;  — 
all  of  them  taken  together,  not  very  widely 
short  of  being  all-comprehensive.  For  the 
advantage  of  employing  the  current  name  of 
a  class  of  objects  continually  under  view,  add 
eontracte:  contract  being  one  of  the  most 
extensively  exemplified  of  the  ^dent  cau8e$ 
of  title  that  bear  reference  to  that  epedes  of 
property,  which  consists  in  the  right  to  cer- 
tain determinate  semeei,  at  the  hand  of 
huinan  agents:  say — intMe  right  to  the  eor* 
reepondwy  eervieee, 

CleamesM,  correctneee,  and  completeneee — 
not  to  mention  the  subordinate  and  subser- 
vient qualities  of  conci$ene$9  and  compactneu 
—  in  the  above-mentioned  three  arddes  may 
be  seen,  if  I  mistake  not,  the/yroptfr^i  wMdv 
to  answer  its  purpose,  a  *'  difinition"  or  **  eir- 
pkoMttion**  must  be  possessed  of.  These,  in 
the  case  of  any  one  such  object  taken  by 
itself:  to  these,  —  in  the  case  of  the  whole 
aggregate  of  the  olijects  of  this  kind  contained 
in  a  complete  body  of  law, — add  eonaisteney, 
and  again  eompleteneu,  vis.  with  reference  to 
that  whole. 

To  render  cleemen  itself  the  more  dear, 
add  for  the  explanation  of  it  the  indication 
of  its  two  distinguishable  modes,  viz.  ex- 
emption from  obscurity,  and  exemption  from 
ambiguity. 

Now,  as  to  the  use  derivable,  with  refe- 
rence to  the  present  purpose,  from  these  same 
specifications.  Takmg  for  the  suliject  of  the 
inquiry  the  definitions  and  expUauOions  actu** 
ally  afforded  by  this  same  common  law, — are 
they,  in  a  degree  approaching  to  adequate, 
possessed  ofthese  same  properties?  An  aver- 
ment wlndi  I  will  venture,  8ir,  to  make,  and 
that  without  any  apprehension  of  your  finding 
much  of  error  in  it,  is — that  the  more  dosely 
^ou  were  to  look  into  the  assemblage  of  them 
m  this  view,  the  further  you  would  find  them 
from  being  in  any  such  desirable  case. 

Look  at  the  state  of  things  in  which  they 
were  respectively  penned, — the  more  dosely 
you  look  into  it,  the  more  thoroughly  yoii 
will,  I  think,  be  convinced^that  the  endowing 
them  with  these  qualities,  in  a  degree  com- 
parable to  that  with  whidi  they  tea^  at  pre- 
sent be  endowed  with  tham — endowed  with 
them  by  a  iint^e  hand,  having  that  obgeet  stea« 
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dily  in  vfow^was,  at  tbe  Berenl  paints  of 
time  at  which  they  were  respectively  penned, 
viociUy  impossible. 

Let  it  even  be  supposed,  that,  on  the  part 
•f  the  several  authors,  the  desire  of  investing 
them  with  these  several  qualities  was  con- 
stantly present, — still,  that  any  share  of  ap- 
propriate power  adequate  to  the  production 
of  the  effect  was,  generally  speaking,  in  their 
hands,  is  a  position,  the  contrary  of  which  may 
without  hesitation  be  asserted.  No  otherwise 
than  in  so  &r  as  the  same  qualities  were  to 
be  found  in  the  several  individual  decisions 
from  which  they  were  deduced,  — or,  to  an- 
swer the  professed  purpose,  must  have  been 
deduced, — could  these  same  qualities  be  given 
to  the  definition  and  explanation  in  question : 
and,  the  more  closely  any  eye  will  bring  it- 
self to  look  into  those  same  decisions  in  this 
view,  the  further  will  it  find  them  to  be  from 
being  in  possession  of  any  one  of  those  same 
indispensable  properties. 

From  Littleton,  down  to  Hawkin$  and  Co- 
myns,  through  Coke  and  Lord  Bacon, — from 
the  reign  of  Edward  the  Fourth  to  the  reign 
of  George  the  Second — to  go  no  lower — mil 
any  one  have  to  look  for  the  various  hands 
by  wnich  those  same  definitions  and  explana- 
tions were  penned.  In  so  many  successive 
ages — all  of  them,  in  every  brandi  of  art  and 
science  bearing  relation  to  the  subject,  so 
little  advanced  in  comparison  of  the  present, 
— in  regard  to  those  same  three  qualities,  vix. 
eUamen,  correctness^  and  completeness,  all  in 
equal  degree,  on  what  reasonable  ground  can 
any  hope  of  finding  them,  in  the  instance  of 
eadi  one  of  all  those  several  writers,  be  en- 
tertained ?  or  of  finding  in  those  same  indi- 
viduals, in  any  such  degree,  the  qualities  of 
consistency  and  completeness,  with  reference  to 
the  whole  field  of  law,  and  the  whole  aggre- 
gi^  of  the  several  definitions  and  explanations 
Mrith  which  it  requires  to  be  covered?  —  of 
finding  all  this  in  all  these  several  individuals, 
by  no  one  of  whom  does  so  much  as  the  idea 
of  any  such  whole  appear  to  have  ever  been 
entertained? 

In  every  other  branch  of  art  and  science, 
— on  the  part  of  the  most  advanced  of  those 
past  ages,  think,  Sir,  of  the  universally  ac- 
knowledged inferiority  in  comparison  of  the 
present  age.  Think  whether,  to  the  general 
rule  presented  by  that  thought,  — in  Sie  arts 
and  sciences  belonging  to  legislation  and  ju- 
risprudence, there  be  any  circumstance,  by 
which  an  exception  can  be  presented ! 

Still,  with  an  eye  to  the  main  question, 
viz.  that  concerning  the  **  practicability"  of  ef- 
iecting,  by  means  of  a  body  of  written,  alias 
statute  law,  a  more  than  **  partial  cure"  of  the 
evil  inherent  in  common,  alias  unwritten  law, 
—  permit  me  once  more  to  call  to  view  the 
substance  of  that  paragraph  of  yours  by  which 
the  intimation  given  of  the  necessity  of  a 


resort  to  the  "  complex  temM**  in  < 
"  for  definition  and  explanation**  is  ] 
ately  preceded.  Of  this  *'  onwittteB  law." 
« the  extent,**  say  you,  "baa  been  not  afittle 
abridged  in  ihu  country**  (meaning  that  of 
the  United  States)  by  '*  suocesaiTe  evats;" 
of  which  events,  the  examples  wiiidi  yoa 
thereupon  give  are  —  the  **  eanyrafaoa"  to 
America — the  penning  of  the  aevml  eoitmai 
statutes**^BnA  the  *'  revotution**  by  whkb  the 
**  colonies**  were  converted  into  «*  imdepad- 
ent  states.** 

True  all  this:  but,  to  the  purpose  to  whkh 
it  bears  reference  —  viz.  the  positioii  rcfie- 
senting  as  matter  of  "  douU**  the  **  ^rmttk^ 
caMUty**  of  the  operation  in  questioii, — 
meaning  the  proposed  complete  **  canYtxum 
of  the  common  into  a  written  law,**  and 
thereby,  the  extirpation  of  unwritten  law» 

—  in  what  way  does  it  add  strength  ?  One 
glance  more,  and  if  I  do  not  deceive  mys^ 
the  circumstance  in  question  wiU  be  tooad 
by  you  to  be  productive  of  a  contrary  effect. 
Towards  the  ultimate  end  in  question,  sodi 
were  the  advances  successively  made  by  » 
many  successive  operaticms.  Here,  then,  ta 
the  several  amounts  in  question,  has  the  cf* 
feet  in  question  been  ac^udly  prodooed;  the 
very  effect,  in  relation  to  which,  when  taken 
in  its  totality,  the  doubt,  as  to  its  *'  practi- 
cability,'* had  been  entertained.  Yet,  on  aay 
one  of  those  occasions,  any  such  general  d»> 
sign  as  that  of  the  complete  extirpation  of 
unwritten  law,  was  it  ever  in  view?  No, 
assuredly.  But,  when  it  is  considered,  thit, 
without  so  mudi  as  taking  it  into  contemiila- 
tion,  such  advances  were  thus  made  towards 
the  accomplishment  of  this  general  design, — 
in  this  state  of  things — in  the  advances  thai 
made — can  any  ground  be  really  to  be  foond, 
for  doubting  of  the  probability  oif  aach  accoat- 
plishment,  only  because  this  same  design  is 
actually  taken  into  contemplation,  and  the 
whole  force  of  a  long-exerdsed  mind  applied 
to  it? 

All  this  while,  one  thing  Uiere  is,  which  I 
am  perfectly  ready  to  admit:  and  that  ia,  diat, 

—  merely  by  continuing  to  operate  withoat 
any  deviation  in  that  precise  course,  by  ope- 
rating in  which  those  same  advancea  wcic 
made, — true  it  is,  that  the  complete  aceom- 
plisbment  of  the  desired  ol^ect  would  not  bs 
practicable.  I  mean,  by  continuing  to  enact 
statute  after  statute  in  the  customanr  fera: 

—  in  the  form  customary  with  us,  and  1 
with  you  :  in  the  form  i£  a  naked  < 
unaccompanied  by  any  portioa  of  i 
the  form  of  definition  and  exolamatiom.  At  ao 
pdnt  of  time,  in  any  quantity  worth  regard- 
ing, has  any  such  matter  been  in  use  to  be 
inserted  in  any  article  of  written  law:  sack 
istiiefiMH^  As  to  the  reason — if  reason  W 
here  worth  thinking  about — at  no  4 
point  of  time  had  any  sudi 
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use  te  be  insetted.  This  in  general  is  mom's 
reason,  in  the  sense  in  which  reason  is  put  for 
efficient  or  final  coMse:  this  more  particularly 
is  lawyers  reason.  At  the  very  outset,  when 
imo  was  in  her  cradle,  what  in  this  same  sense 
was  the  reason  f  Even  this,  — that,  in  every 
instance,  in  those  days,  (not  to  speak  of  the 
present,)  laws  were  the  result  of  narrow  and 
partial  views  —  rude  produce,  huddled  to- 
gether upon  the  spur  of  the  occasion.  No 
superintending  mind,  either  actually  all-com- 
prehensive —  or  so  much  as  endeavouring,  or 
even  pretending,  to  be  all-comprehensive,  — 
employed  upon  the  work. 

But,  by  this  circumstance,  vis.  that  in  the 
form  of  statute  law  no  such  matter  of  defini- 
tion and  explanation  hath  as  yet  been  in  use 
to  be  given,  is  the  demand  for  it  rendered  the 
less  r^l,  or  the  less  urgent  ?  Not  it  indeed. 
Assuredly,  Sir,  it  will  not  be  so  in  your  esti- 
mation, i  in  this  respect  the  view  you  take 
of  it  on  the  occasion  of  thb  my  second  letter, 
eontinues  the  same  as  that  which  you  were 
taking  of  it  while  writing  your  first:  in  rela- 
tion to  "  the  complex  tedmical  terms  to  be 
emi^oyed  in  the  text,"  your  observation  is  — 
that  these  will  **  be  necessarily  requiring  a 
resort  for  definition  and  explanation."  At 
this  point,  for  the  present  purpose,  I  take  the 
liberty  of  stopping. — Why  ?  Because,  in  this 
observation  is  of  cours?  included  the  acknow- 
ledgment of  the  existence  of  a  demand  —  a 
Teal,  an  indispensable  demand  —  for  **  defini- 
tion and  explanation,*'  —  whatsoever  be  the 
source,  or  the  receptacle,  looked  to,  or  to  be 
looked  to,  for  the  supply. 

In  conclusion,  as  to  this  same  point,  on 
which  I  am  happy  enough  to  find  my  own 
conception  confirmed  by  yours  —  viz.  that  in 
every  body  of  law  there  is  a  class  of  terms 
that  will  be  found  "  necessarily  requiring  a 
resort  for  definition  and  explanation  some- 
where," I  will  beg  leave  for  the  last  time  to 
beg  your  attention  to  the  distinction  which 
it  involves. 

Of  the  whole  of  the  intended  matter  of 
your  laws,  suppose  the  form  to  be  that  in 
which  it  exists  at  present,  viz.  that  of  a  set 
of  ordinances  —  naked  ordinances  as  above 
explained — unaccompanied  with  any  number 
of  definitions  or  explanations.  For  concep- 
tion sake,  suppose  the  whole  of  it  actually 
penned:  this  whole  matter  will  be  composed 
of  a  determined  assemblage  of  words.  Of 
theae  same  words,  for  one  cause  or  another, 
some — for  so  we  are  agreed  —  will  be  found 
to  stand  in  need  of  definition  or  explanation; 
others  not.  Now  then, — due  notice  taken  of 
the  distinction, — on  the  occasion  of  it,  I  will 
▼entnre  to  propose  a  practical  rule.  Among 
these  same  words,  be  they  respectively  in 
other  respects  what  they  may  —  to  those 
which  present  themselves  as  standing  in  need 
of  definition  or  explanation  —  for  a  sort  of 
Vol.  IV. 


clothing  or  appendage  to  them,  give,  in  each 
instance,  in  the  very  body  of  your  laws,  the 
requisite  lot  of  definition  or  explanation  ac- 
cordingly :  those  which  present  no  such  need 
— leave  them,  as  you  found  them,  undefined 
and  unexplained. 

To  the  list  of  explanatiow-needing  terms, 
belong  unquestionably  those  which  you  have 
mentioned:  viz.  **  the  complex  technictl 
ones."  But  these  will  not  be  the  only  ones : 
and  by  real  and  distinctly  ascertained  exi- 
gency, not  by  custom  alone,  would  the  sup- 
ply which  I  should  afford  be  regulated.  For 
examples  of  this  supply,  permit  me  to  refer 
you  to  that  one  of  those  works  of  mine,  to 
which,  in  the  French  dress  for  which  it  is 
indebted  to  the  skill  of  Mr.  Dumont,  the 
honour  of  your  notice  has  not  been  altogether 
wanting;  and  which,  as  to  this  point,  has 
already  received  adoption  at  Geneva,  as  men- 
tioned in  the  postscript  to  my  above-men- 
tioned letters  to  your  fellow-dtizens. 

In  the  meantime,  —  for  examples  of  the 
demand  without  the  supply,  permit  me  to  refer 
you  back  to  that  page  of  this  letter,  (page 
511,)  in  which,  in  Uie  express  character  of 
*'  subjects  presenting  a  demand  for  definition 
and  explanation"  half  a  dozen  subjects  have 
been  specified.  And  note,  that  of  these  seve- 
ral subjects,  the  names  are  names  of  whole 
classes:  and  that,  under  each  of  these  classes, 
genera,  in  a  number  more  or  less  considerable, 
would  be  found  comprehended. 

As  to  words  not  needing  definition  or  ex- 
planation, viz.  in  a  book  of  law,  —  they  will 
be  found  to  be  in  general  those  of  which  the 
body  of  the  language  is  composed :  those  of 
which,  even  for  the  purpose  of  legal  operation, 
the  precise  import  is  supposed  to  be  suffi- 
ciently made  known,  by  the  use  made  of  them 
in  ordinary  converse.  Such,  for  example,  are 
those,  of  which  the  present  page,  with  some 
of  the  preceding  ones,  is  composed.  Not  that 
between  the  one  class  and  the  other,  the  na- 
ture of  the  case  admits  of  any  permanent  line 
of  distinction.  Be  the  word  or  phrase  what 
it  may,  —  should  any  serious  apprehension 
present  itself,  that,  while  by  one  person  it  is 
understood  in  the  sense  intended,  by  another 
person  it  may  be  understood  in  a  sense  not 
intended,  and  that  in  any  such  sense,  any  such 
effect  as  that  of  sufferance  or  loss  in  any  shape, 
may  probably  be  the  result  of  misconception, 
— here,  in  the  eyes  of  a  humane  and  attentive 
legislator,  will  be  a  demand  for  definition  or 
explanation,  or  both,  as  the  case  may  be. 

At  this  rate  —  I  think  I  hear  you  saying 

—  may  not  the  demand  be  infinite?  —  No, 
Sir :  the  demand  will  not  be  infinite.  Where- 
soever, by  ordinary  good  sense,  unfurnished 
with  any  special  and  appropriate  learning,  the 
supply  promises  to  be  afforded  —  afforded  by 
neighbour  to  neighbour,  by  friend  to  friend 

—  afforded  without  need  of  resort  to  any  as- 
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sembly  of  legislators,  or  to  any  individual  man 
of  law  —  there  the  supply  may  be  left  to  be 
thus  afforded :  there,  if  to  a  book,  the  resort 
may  be  to  an  ordinary  dictionary:  and  the 
book  of  the  laws  may  thus  be  left  unbur- 
thened  by  it. 

Having  thus  applied  my  endeavours  to  the 
removal  of  those  doubts,  which  my  respect 
for  the  quarter  from  which  I  viewed  them 
coming  down  upon  me  had  rendered  so  alarm- 
ing—  applied  these  my  humble  endeavours 
— and  now  that  they  are  closed,  I  cannot  but 
flatter  myself,  not  altogether  without  success 
—  for  any  further  particulars,  if  necessary, 
permit  me.  Sir,  to  refer  you  back  to  my  first 
letter  to  yourself,  and  then  onwards  to  those 
letters  of  mine  on  this  same  subject,  which  I 
have  ventured  to  address  to  the  whole  body 
of  my  wished-for  masters — the  citizens  of 
your  United  States.  Believe  me  ever,  with  the 
truest  respect  and  gratitude.  Sir,  your  much 
obliged  servant,  Jeremy  Bentham. 


No.  X. 

Jeremy  Bentham  to  the  Emperor  of  all  the 
Russias. 


Qaeen- Square  PUoe,  Westminster, 
London,  Bfay  I8I4. 

Sire,  —  The  object  of  this  address  is  to 
submit  to  your  Imperial  Majesty  an  offer  re- 
lative to  the  department  of  legislation. 

My  years  are  sixty-six.  Without  commis- 
sion from  any  government,  not  much  fewer 
than  fifty  of  them  have  been  occupied  in  that 
field.  My  ambition  is  to  employ  the  remain- 
der of  them,  as  £Eir  as  can  be  done  in  this  coun- 
try, in  labouring  towards  the  improvement  of 
the  state  of  that  branch  of  government  in 
your  Majesty's  vast  empire. 

In  the  year  1802,  a  work,  extracted,  as 
therein  mentioned,  from  my  papers,  was  by 
Mr.  Dumont  of  Geneva,  published  at  Paris,  in 
three  volumes,  S^o-  under  the  title  of  Traitei 
de  Legislation  Civile  et  Penale,  ffc. 

In  the  year  1805,  a  translation  of  it  into 
the  Russian  language  was  published  at  St. 
Petersburg,  by  order  (if  I  am  rightly  informed) 
of  your  Majesty's  government. 

Since  the  publication  of  that  work,  Europe 
has  seen  tioo  extensive  bodies  of  law  promul- 
gated within  its  Hmits :  one  by  the  F)rench 
Emperor,  the  other  by  the  King  of  Bavaria. 
These  two  are  the  only  bodies  of  law  of  any 
such  considerable  extent,  that  have  made  their 
appearance  within  the  last  half  century.  Of 
the  one  promulgated  by  the  French  Emperor, 
a  complete  penal  code  formed  a  part.  In  the 
preface  to  that  authoritative  work,  my  un- 
authoritative one  is  mentioned  with  honour : 
among  the  dead,  Montesquieu,  Beccaria,  and 
Blackstone ;  among  living  names,  ^unless  it 
be  for  some  matter  of  fact)  none  out  mine. 


In  the  Bavarian  code  drawn  up  by  Mr.  Bexgm, 
much  more  particular  as  well  as  copiom*  mem- 
Hon  is  made  of  that  work  of  mine,  modi  asore 
eulogy  bestowed  upon  it. 

In  France,  under  the  immediate  rod  of  Hi- 
poleon — in  Bavaria,  under  the  infiueneeif 
Napoleon — the  generosity  displayed  by  l^ 
notice  thus  taken  of  the  work  of  a  Hviig 
Englishman,  could  not  but  call  forth  my  ■£ 
miration. 

Approbation  is  one  thing;  adoptUm  is  «»- 
other.  With  mine  before  them,  both  these 
modern  works  took  for  their  basis  the  juxis- 
prudence  of  ancient  Rome.  Russia,  at  soy 
rate,  needs  not  any  such  incumbraoce. 

In  the  texture  of  the  human  frame  some 
fibres  thei*e  are  which  are  the  same  is  all 
places,  and  at  all  times:  others,  wfaidi  wy 
with  the  place,  and  with  the  time.  For  ihtat 
last  it  has  been  among  my  constant  and  point- 
edly manifested  cares,  to  look  out  and  pfo. 
vide.  Of  the  particularities  of  Rossia,  I  an 
not  altogether  without  experience.  Two  of 
the  most  observant  years  of  my  life  wen 
passed  within  her  limits. 

Codes  upon  the  French  pattern  are  already 
in  full  view.  Speak  the  word.  Sire,  Ruena. 
shall  produce  a  pattern  of  her  own;  andthea 
let  Europe  judge. 

To  Russia,  it  is  true,  I  am  a  foreigner.  Tet 
to  this  purpose  scarcely  more  so  than  a  Centr- 
lander,  a  JUvonian,  or  a  Fudander.  In  point 
of  load  knowledge,  to  place  me  on  a  levd 
with  a  native  of  Russia — to  me  as  to  them — 
information  in  various  shap^  could  not  bot 
be  necessary.  Any  such  assistance,  no  per- 
son could  ever  be  more  ready  to  supply,  than 
I  should  be  solicitous  to  receive  and  profit 
by  it. 

In  my  above-mentioned  work,  a  sample  of 
a  penal  code  is  exhibited.  In  the  first  place, 
what  I  should  humbly  propose,  is — to  do 
what  remains  to  be  done  for  the  completion 
of  it.  For  this  purpose,  not  many  months 
would,  I  hope,  be  necessary. 

Sovereign  and  Father  —  in  this  double  dia- 
racter  it  is  on  all  occasions  your  Mi^esty's 
wish  and  delight  to  show  yourself  to  your 
people.  In  this  same  character,  even  on  the 
rough  and  thorny  ground  of  penal  law — ia 
this  same  happily  compounded  diancter,  ad- 
dressing them  through  my  pen,  your  Bfajetty 
would  still  show  yourself.  The  Sovereign 
by  his  commands,  the  Father  by  his  instruc- 
tions :  the  Sovereign  not  more  intent  on  es- 
tablishing the  necessary  obligaticms,  than  the 
Father  on  rendering  the  necessity  manifist; 
—  manifest  to  all  men ;  and,  at  every  step  he 
takes,  thus  justifying  himself  in  their  sight. 

Reasons —  yes,  it  is  by  reasons  alone,  that 
a  task  at  once  so  salutary  and  so  arduous  cso 
be  accomplished : — reasons — connected,  and 
that  by  an  undiscontinued  chain  of  leSertnsses 
— on  the  one  hand,  with  the  general  prmd' 
pUs  fi'om  which  they  have  been  deduced;  oa 
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the  other  hand^  with  the  severaL  cUuset  and 
9ocrd$  IB  the  text  of  the  law,  for  the^iM^- 
eatiomj  and,  at  the  same  thne,  for  the  ehuH' 
Saturn  of  which,  they  haTe  respectively  heen 
framed.  An  aoeonpaniment  of  this  kind 
^iroald  form  one  of  the  peculiarities  of  my 
ettdt:  a  sample  b  given  in  my  above-men- 
tioood  treoHut* 

His  sample  was  a  challenge  to  legislators : 
the  well-intentioned  but  strictly -shackled 
Frendimen  shrunk  from  it.  How  acutely 
sensible  they  were  of  the  usefulness  of  such 
aa  accompaniment  —  how  thejr  wished,  and 
how  they  feared  to  expose  their  works  to  so 
searching  a  Utt — how  they  tasked  them- 
selves to  produce  a  sort  of  subititwie  to  it  — 
rl  mean  a  mass  of  vague  generalities  left 
floating  in  tiie  air,  and  destitute  of  all  appli- 
cation to  particulars)  —  how  sadly  inadequate 
is  thai  substitute  —  what  excuse  b  given  for 
the  deficiency,  and  how  lame  b  that  excuse — 
sfl  thb  may  be  seen  in  their  respective  works. 

AU-ecmorekmmoeMu^  canetBemMia,  imt/br- 
sttfjf,  Bimpaeity —  qualities,  the  union  of  which 
is  at  once  so  desirable  and  so  difficult —  such, 
ms  fitf  as  concerns  the  choice  of  words,  are  the 
qualities  for  which  the  nature  of  the  work 
seems  to  present  a  demand.  To  infuse  them 
into  it,  each  in  the  highest  degree  which  the 
necessary  regard  to  the  rest  admits  of,  would 
<m  thb,  as  on  all  similar  occasions  it  has  been, 
be  to  my  mind  an  object  of  unremitting  so- 
licitude. With  what  promise  of  success,  let 
the  above-mentioned  sample  speak.  Whoso- 
ever sees  that  one  part,  sees,  to  all  such  pur- 
poses, the  whole. 

In  the  midst  of  war,  and  without  interrup- 
tion to  the  successes  or  to  the  toiU  of  war,  a 
line  or  two  from  your  Majesty's  hand  wodd 
soffioe  to  give  ooounencement  to  the  work :  — 
to  this,  tlM  greatest  of  all  the  works  of  peace. 

Aa  to  remmneration,  the  honour  of  the  pro- 
poeed  employ,  joined  to  such  satisfactions  as 
would  be  inseparable  from  that  honour,  com- 
pose the  only  reward  which  my  situation  ren- 
ders naeeasary,  the  only  one  which  my  way  of 
thinking  would  allow  me  to  accept. 

With  all  the  respect,  of  which  the  nature 
ef  tUs  address  conveys  so  much  fuller  an  as- 
surance than  can  be  conveyed  by  any  custo- 
mary form  of  words,  my  endeavour  would  be 
to  approve  myself.  Sire,  your  Imperial  Ma^ 
jetty's  ever  fidthful  servant, 

jBftXMT  BeNTHAK. 


No.  XI. 
AUxmmder  L  Emperor  of  eU  the  BueeiaM,  to 
Jtrtms  Bentham^  London — written  with  hie 
Imperial  Mneety^e  own  hand^  in  answer  to 
the  above,  [No.  X.] 
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que  j'ai  lA  la  lettre  que  vous  m'avex  ecrite, 
et  les  offires  qu'elle  oontient  d'aider  de  vos 
lumi^es  les  travaux  legislatifs  qui  auraient 
pour  but  de  donner  un  nouveau  code  de  loix 
a  mes  Sleets.  Get  objet  me  tient  trop  &  cceur, 
et  j'en  connais  trop  la  haute  importance,  pour 
ne  pas  desirer,  pendant  sa  confection,  de  pro- 
fiter  de  votre  savoir  et  de  votre  experience. 
Je  prescrirai  i  la  commission  qui  en  est  char- 
gee,  d'avoir  recours  k  vous  et  de  vous  adres- 
ser  ses  questions.  Recevez  en  attendant  mes 
remerdmens  sino^es,  et  le  souvenir  d-joint 
comme  une  marque  de  Testime  particuli^ 
que  je  vous  porte  Alexandre. 

Vi«mM^  le  lO-aa  AttII  1615. 

ENGLISH  TRANSLATION. 

Sir, — It  b  with  great  interest  that  I  have 
read  the  letter  which  you  have  written  to 
me,  and  the  ofifer  it  contains  to  give  the  aid 
of  your  enlightened  mind  to  any  such  labours 
in  the  field  of  l^islation,  as  may  have  for 
their  object  the  ^vin^  to  my  subjects  a  new 
body  of  laws.  This  object  I  have  too  much  at 
heart,  and  I  am  too  well  apprised  of  its  high 
importance,  not  to  be  desirous,  while  that 
business  b  in  hand,  of  availing  myself  of  your 
knowledge  and  experience.  I  shall  direct  the 
commission,  which  stands  charged  with  it, 
to  have  recourse  to  you,  and  to  address  to 
you  its  questions.  Receive  in  the  meantime 
my  sincere  thanks,  and  the  annexed  keep- 
sake* as  a  token  of  the  particular  esteem  in 
whidi  I  hold  you.  Alexander. 

VieoiM,  10-32  April  161&. 


*  This  **  tOHvenir^  was  contained  in  a  small 
packet,  dosed  by  the  imperial  seaL  In  an  ac- 
companjrinff  letter  fW>m  a  minbter  in  the  suite  of 
hb  Imperial  Majesty  to  a  Russian  gentleman  of 
distinction  then  in  London,  it  was  spoken  of  by 
the  description  of  ^*  un  hague  de  prlx^^  a  valu- 
able ring.  The  packet  was  returned  with  the  seal 
unbroken :  the  reason  will  be  seen  presently. 
While  the  Emperor  was  still  in  London,  Prince 
Adam  Cxartoriski,  being  apprised  of  the  habitual 
state  of  sedusion  to  whidi  my  pursuits  have  con- 
demned me,  obtained,  through  the  intervention 
of  a  common  fHend,  the  assurance  that  the  door 
of  my  hermitage  should  be  open  to  him,  for  the 

?>urpose  of  a  request  he  wished  to*make  to  me 
or  my  eventual  assistance  in  rebtion  to  a  code 
of  bws,  of  the  concession  of  which  some  expec- 
tation was  at  that  time  entertained.  He  came 
accordingly,  and  was  recdved  with  the  respect 
commanded  by  hb  well  known  character,  and 
the  cordiality  produced  by  the  remembrance  of 
old  acquaintance.  Bdng  at  that  time  in  a  state 
of  constant  attendance  on  hb  Imperial  Mitfcsty, 
dib  Prince  had  ahresdy  for  some  time  been,  and 
for  a  considerable  time  continued  to  be,  univer- 
sally rested  as  the  destined  Viceroy  of  the 
then  future  kingdom.  The  intentions  of  hb  Im. 
perial  Aligesty  with  relation  to  it  were  at  that 
time  either  not  yet  formed,  or  not  yet  diadosed : 
but,  if  not  the  hopes,  at  any  rate  the  wishes,  of 
the  Polbh  nation  pointed  to  the  comparativdy 
at  least,  and  in  no  inconsiderable  d^ree  even 
absolutely,  excellent  constitutional  code,  which 
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Jeremjf  Benih4m  to  the  Emperor  ofaUthe 
RtteeUu, 

LITTEEn. 


^  Jane  1815. 

SiEB,  —  I  open  this  moment  the  letter  in 
your  own  hmnd,  with  which  your  Imperial 
Bfajesty  has  been  pleased  to  honour  me.  — 


towards  the  leiffD  of  the  amiaUe  and  unfortunate 
StanisUus  had  been  brought  forward  under  his 
auspices. 

The  eyentual  assistance  desired  was  no  sooner 
asked  than  promised.  But,  every  thing  depend- 
ing upon  the  perhaps  unfonned  and  at  any  late 
unscrutable  will  of  his  Imperiid  MiQcsty,  ereiy 
thing  that  was  said  on  that  vah^tcx.  was,  on  the 
Prioce*s  side  naturally,  and  on  my  own  carefully, 
confined  to  generals. 

As  to  the  Imperial  letter,  shaving  received 
it  in  June  1815,  early  in  the  next  mondi  I  sent 
a  replj;  of  considerable  length,  sending  at  the 
same  time  a  copy  of  it  addroaed  to  the  Prince, 
whom  I  understood  to  be  still  in  attendance  on 
the  Emperor. 

On  the  suluect  of  the  Hi^,_ob8erving  that 
so  distinguished  an  honour,  aa  that  of  a  letter 
under  his  Imperial  Mi^esty^sown  liand,  dive^ 
of  their  value  all  such  ordinary  fiivours  aa  the 
packet  was  said  to  contain,  I  begged  leave  to 
refer  his  Mt^tf  to  the  letter  thus  remunerated, 
for  a  proof  of  my  inability  to  aoco^  anylhhig  to 
which  any  pecuniary  value  could  be  attadieo. 

In  resara  to  the  eommittUm  or  hoard  in  ques- 
tion,.-.Itook  the  liberty  of  saying,  that  I  would 
hasard  the  prediction,  Uiat  from  tnat  quarter  no 
such,  nor  any  other  questions,  woula  ever  be 
addressed  to  me:  that,  aa  to  the  minister—in 
whose  hands  the  management  of  the  business  was 
lodged, — partly  fVom  such  of  his  productions  as 
I  had  seen  in  print  or  manuscript,  partly  firom 
the  special  and  sepaiate  reports  of  divers  wdU 
informed  persons,  I  waa  myself  pretty  well  in- 
fbrmed  of  the  state  of  his  qualifications  fbr  this 
most  important  of  all  functions :  that  I  was  but 
too  fully  persuaded  of  bis  incompetency  for  any 
higher  task  than  that  of  collecdng  materials : 
that  he  was  already  much  better  acquainted  with 
my  works  than  it  was  agreeable  to  him  to  be : 
that  his  colour  might,  if  his  Mi^esty  pleased  to 
make  the  experiment,  be  seen  to  change  at  the 
bare  mention  of  my  name:  that  I  was  mllv  and 
particulariy  apprised  of  the  money  which  (n  the 
shape  of  salaries  had  been  employed  in  the  for- 
mation of  that  department :  that  the  managing 
head  being  thus  incompetent,  the  result  would  be, 
— that,  to  any  other  purpose  than  that  of  collect- 
ing  materials,  the  whole  amount  was  expended  in 
waste:  that  not  to  speak  of  other  instances  with 
which  the  public  was  but  too  well  acquainted, 
the  appointment  made  of  such  a  person  was  or 
itself  a  proof  but  too  conclusive,  of  the  sad  dearth 
there  was  in  that  vast  empire,  if  not  of  persons 
actually  possessed,  of  persons  as  yet  kiM>wn  to 


be  possessed,  of  the  qualifications  necessary  for 
auch  a  work:  that  if  any  such  questions,  aa  his 
Mi^^  could  have  had  in  view,  were  to  be  ad- 
dressed to  me,  the  only  shape,  in  which  I  could 
give  an  answer  capable  of  bemg  of  use,  would 
be  that  of  a  complete  Outline  of  a  body  of  Uw, 


[No.  xn. 

Throdgh  another  diannel,  I  reeeive,  in  Oe 
words  bagwe  de  prix,  the  interpretatioB  of 
the  word  souvenir.  My  endeavoars  to  ssske 
myself  understood  on  that  subject,  have,  I 
fear,  not  been  altogether  succesafuL  Tie 
same  packet  which  conveys  to  your  l&^esty 
this  expression  of  my  gratitude,  will  bev 
witness  for  me,  that  in  my  eyes,  — after  Ike 
proof  afforded  me,  as  above,  of  the  place 
which  I  am  fortunate  enough  to 


such  as  I  had  already  offered  to  sketdi  ovts  tkst 
if  his  Majesty  would  be  pleased  to  call  for  sack 
a  work  at  m  v  hands,  and  at  the  same  time  ioviie 
an  persons  in  general,  and  his  ow*n  aalgects  of 
both  nations  in  particular,  to  exhibit  works  in 
competition  with  inin& — he  might  thna  not  soly 
bring  under  his  eye  the  whole  existing  stock  ti 
Impropriate  talents,  but  give  birth  to  an  iaie- 
mute  increase:  and  thus,  at  little  or  no  czpease, 
establish  a  school  of  legislation^ — and  ttaercky 
make  the  best  provision  possible  for  filUng  the 
situations  beloniging  to  the  department  in  onei- 
tkm,  with  persons  of  whose  aptttade  for  the  nne- 
tions  of  it  the  most  apposite  and  coodoiive  pnrfi 
had  been  afibrded:  that  in  the  fiiat  instaaee  the 


expedient  might  be  tried  in  Russia,  or  in  PobiMl, 
or  m  both  countries  at  the  same  time:  sindtfasi, 
as  to  my  own  part,  in  Poland  in  the  hands  of 
Prince  Csartoriski,  I  should  be  sure  o£  the  ab- 
sence of  all  such  opposing  tiiduu  as  I  riioald  be 
sure  of  the  presence  of  ,  in  the  other  caae^ 

After  a  letter  to  any  such  effect  aa  die  above, 
so  far  as  concerned  Russia,  my  expectations,  ic 
may  be  well  imagined,  could  not  be  sanguine : 
but  so  far  as  concerned  Pobind, — on  me  sup- 
position of  Prince  Ciartoriski*s  being  iriiat  ae 
was  at  that  time  universally  said  to  m  about  t» 
be,  such  wss  the  known  benignity  and  indol- 
gcnce  of  his  Imperial  Mueaty's  dispoaitaaa,  there 
might,  it  seemed  to  me,  be  stiU  a  diance.  Frsss 
the  Prince  at  any  rate,  though  scarcely  from  hb 
Mi^esty,  I  was  stiU  in  expeoation  of  an  answer, 
—when,  on  a  sudden,  —  my  situation  beingat 
that  time  at  a  distance  fVom  the  centre  of  int^i- 
gence, — I  learnt  from  the  public  prims,  that  the 
appointment  of  Viceroy,  over  die  newly  organ. 
ixM,  or  rather  disorganised,  remnant  of  the  once 
republican  kingdom,  had  been  given  to  a  name 
that  I  had  never  heard  of. 

After  diis,  the  treaties  that  were  made  pnbBc 
rendered  it  but  too  maniftest,  that,  together  viA 
so  many  other  looked-for  oonatitutions,  te  eoo- 
stitution  of  Po&Mu2  had  taken  itt  leaton  tbeaame 
doud  with  Utopia  and  Armaia:  that  what  rfr. 
mained  of  that  unhappy  country  under  its  own 
name,  had  been  finally  swaOowea  up  in  the  gulf 
of  Russian  despotism :  that,  in  a  word,  engage- 
ments are  regarded  as  bindhig,  by  thoae  akne 
who  cannot  violate  them  widi  impunity;  and  that 
of  that  modem  Holv  League^  wnidi  m  its  spiiic 
is  so  congenial  to  that  of  the  ori^ginal  one,  it  it 
a  f^uidamental  principle, — that,  m  the  hands  of 
therif/tfiy^and  syh^unngfew,  the  nearer  the  con- 
dition of  the  sulijeet^^manu  can  be  brought  to  (he 
condition  of  the  beasts  of  the  fidd,  the  better  it 
wiU  be  for  the  interests,  eternal  as  wdl  as  tempo- 
ral, of  all  parties.  [NoUtolstKStiomJmwiiA 
theprecedingcorropondencewaspublisbed  in  the 
body  of  the  work,  while  that  which  immediately 
foUows,  appeared  afterwards  in  the  '^  Soppl^' 
menu"  Bd,] 
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your  Bii^esty's  good  opinion— money's  wortb, 
■8  well  as  money,  is,  in  this  case,  without 
value.  The  imperial  seal  will  be  found  un- 
broken. 

Your  Migesty  8  wish  is — to  turn  my  humble 
aervioes,  in  some  way  or  other,  to  account. 
In  that  view  it  is,  that  your  Majesty  has  been 
pleased  to  point  out  a  particular  course.  But 
ao  it  happens,  that  if  this  and  no  other  were 
tlie  course  pursued,  it  is  not  in  the  nature  of 
the  case,  that  that  wish  should  in  any  degree 
take  efibct.  The  impossibility  is  the  result 
of  circumstances,  which  to  your  Majesty  are 
not  known,  and  ifdiich  it  is  therefore  neces- 
sary for  me  to  bring  to  view :  which  done,  I 
will  take  the  liberty  of  submitting  two  courses, 
in  either  of  which,  the  opinion  your  Imperial 
Bftigesty  is  pleased  to  entertain  of  me,  might 
be  productive  of  public  benefit. 

••  Je  prescrirai,"  says  the  letter — •*  Jc 
prescrirai  k  la  commission  d'avoir  recours  4 
Toua,  et  de  vous  adresser  ses  questions." — 
The  course  is  a  perfectly  regular  one,  and 
nothing  is  more  natural  than  that  it  should 
have  been  suggested,  or  even  that  it  should 
have  suggested  itself,  to  your  Majesty.  Tet 
if  this  were  all,  your  Majesty's  intenti<ms,  it 
will  be  seen,  would  be  altogether  frustrated. 
In  my  former  letter,  a  proposal  I  took  the 
liberty  of  submitting  was,  that  I  should  re- 
ceive your  Majesty's  orders,  for  the  drawing 
up  upon  a  plan  of  my  own,  and  submitting 
to  your  Miyesty,  s^projH  de  hi,  on  the  sub- 
ject of  some  large  portion  of  Uiat  complete 
body  of  law,  which  has  so  long  been  in  con- 
templation :  and  in  particular,  of  that  which 
belongs  to  the  p«a4i/ branch:  upon  the  closer 
view,  which  the  present  occasion  has  obliged 
me  to  take  of  the  subject,  the  course  which, 
as  above,  had  at  that  time  presented  itself 
shnply  as  an  eligible  one,  now  presents  itself 
to  me  as  the  omhf  eligible  one. 

The  penal —  I  understood  from  good  au- 
thority a  little  more  than  a  twelvemonth  ago 
—  was  the  branch,  on  the  subject  of  whidi, 
at  that  time,  or  a  little  before  that  time,  the 
greatest  advances  had  been  made.  From  the 
commission  alluded  to,  questions  relative  to 
this  branch  (suppose)  are  addressed  to  me. 
For  giving  answers  to  those  questions,  with 
any  prospect  of  being  of  use,  tiiere  is  but  one 
course  which  I  could  take ;  and  this  is — to 
draw  up  as  above,  the  proposed  prcjct  de  hi, 
and  so  transmit  the  tovit  ensembU,  Yes,  Sire : 
upon  the  tout  ensembh,  in  a  case  like  this, 
everything  depends.  The  points  to  which  the 
questions  would  point,  would  be  such  and 
such  particular  pouits.  What,  in  such  case, 
I  should  have  to  say  in  answer,  I  well  know. 
—**  It  will  not  be  possible  for  me  (I  should 
say)  to  determine  within  myself  what  is  best 
to  be  done  in  relation  to  those  pmnts  in  par- 
ticular, until  it  u  understood  by  me  what  is 
proposed  to  be  done  in  relation  to  such  and 


such  other  points,  with  which  those  are  ne- 
cessarily connected. " 

In  an  all-oompreheusive  body  of  law,  such 
as  that  in  question,  each  provision  requires 
to  be  adjusted  to,  and  for  that  purpose  con- 
fronted with,  every  other.  In  no  other  way 
should  I  ever  think — in  no  other  way  did  I 
ever  think,  of  drawing  up  the  profet  of  a 
code.  Thence  it  is  thiut,  hf  not  in  the  first 
instance,  at  the  long  run,  any  papers  sent  by 
me  in  the  shape  of  answers,  would,  if  tiiey 
amounted  to  anything,  fall  into  that  very 
shape  in  which  1  ventured  to  propose  they 
should  be  presented  in  the  first  instance,  and 
in  which  the  course  in  question  would  not 
admit  of  their  bebg  presented,  if  at  all,  till 
at  the  end  of  an  indefinitely  greater  length 
of  time. 

On  a  subject  such  as  this,  it  is  onl^  in  pro- 
portion as  a  man  is  himself  master  oi  it,  that 
he  is  qualified  for  putting  questions  to  others. 
On  a  subject  such  as  this,  in  the  situation 
occupied  by  the  persons  alluded  to,  if  men 
are  perfectly  qualified  for  putting  questions, 
they  are  pretty  well  qualified  for  doing  the 
business  wiUiout  putting  questions :  at  any 
rate,  if,  in  their  own  opinion,  they  are  quali- 
fied for  putting  any  such  questions,  in  that 
same  opinion  tibey  can  scarcely  £ul  of  being 
qualified  for  doing  the  busmess  without  put- 
ting any  sudi  questions. 

But,  the  beUer  qualified  they  are  in  their 
own  opinion  for  doing  the  business,  and  thence 
for  putting  questions  in  relation  to  it,  the 
less  will  they  feel  disposed:  and  assuredly,  so 
long  as  by  any  means  it  could  be  avoided,  no 
su<£  questions  would  ever  be  put. 

Suppose  them,  however,  put — put  by  the 
persons  alluded  to  —  the  questions  are  still 
their  questions.  In  relation  to  those  ques- 
tions, before  they  are  sent,  the  determination 
will  have  been  already  taken :  taken  by  the 
very  persons  by  whom  the  questions  will  have 
been  penned. 

The  transmission  of  the  question  will  be 
matter  of  form.  Supposing  answers  sent, 
the  reception  given  to  the  answers  will  be 
matter  of  form.  If  the  acknowledgment  of 
their  being  received  can  be  avoided,  avoided 
it  will  be. 

If  it  cannot  be  avoided,  the  matter  of  the 
answers  divides  itself  into  two  parts.  In  this 
or  that  part,  does  it  happen  to  be  conformable 
to  the  predetermination,  taken  as  al>ove?  In 
that  part  it  is  of  course  needless :  useless, 
therefore, — in  any  other  character  than  that 
of  a  testimony  in  fiivour  of  the  wisdom  by 
which  the  predetermination  was  made :  — as 
to  the  unconformable  remainder,  coming,  as 
it  does,  fit>m  a  foreigner,  who,  if  he  has  some 
notion  of  the  business  taken  in  general,  at 
any  rate  does  not  understand  the  state  of  the 
particular  country  in  question,  it  it  of  course 
inapplicable. 
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Sire,  this  is  not  tunnise :  it  ir  certainty — 
certainty,  derived  from  reiterated  experience. 

The  business  being,  under  your  Majesty's 
gOTemment,  as  the  like  businesses  are  with 
OS,  in  firrm  put  into  the  hands  of  a  cosiiiiis- 
stoa,  or,  as  we  say  here,  a  hoardy  —  your 
Majesty's  letter  to  me  coidd  not,  with  strict 
propriety,  have  spoken  of  it  in  any  other 
terms.  But,  so  fiir  as  concerns  original  pen- 
manship, this  same  business  (it  is  no  secret) 
is,  —  as  in  the  first  instance  every  such  bu- 
smess  ought  to  be,  or  rather  cannot  but  be, 
—  in  the  hands  of  one,  and  but  one,  person. 
Now  this  (me  person  is  generally  known : 
the  others  being  figurantes,  and,  except  to 
the  readers  of  your  Majesty's  court  calendar, 
not  known.  Of  this  one  person,  and  no  other, 
I  must  therefore  speak,  on  pain  of  being  un- 
intelligible. 

Of  this  person,  though  near  two  years  in 
your  Majesty's  dominions  0t  was  in  the  years 
1786  and  1787,)  not  having  visited  either 
capital,  I  have  not  any  personal  knowledge. 
But  of  Am  writmgs  /  know  a  great  deal  more, 
and  of  mine,  he  knows  a  great  deal  more,  than 
it  is  agreeable  to  Aim  to  think  of.  Ever  since 
he  b^an  his  career,  he  has  beheld  in  my 
name  an  object  of,  terror :  an  emotion  which, 
at  several  distinct  times,  in  the  view  of  se- 
veral different  persons,  has  betrayed  itself: 
betrayed  itself  by  symptoms,  such  as  would 
figure  in  a  comedy.  Tour  Majesty  has  no 
time  for  gossiping  anecdotes,  or  I  could  fur- 
nish written  proo6. 

Sire,  I  sha^  as  soon  have  answers  to  send 
to  the  Emperor  of  Morocco  as  to  a  commis- 
sion so  headed.  But,  if  you  have  a  mind  for 
a  laugh,  tell  him  you  have  received  papers 
fit>m  me,  and  that  they  are  satis&ctory.  But 
salts  and  smelling-bottle  should  be  at  hand. 

Sire,  I  should  Ul  warrant  the  good  opinion 
entertained  of  me,  if  I  hesitated  to  pronounce 
him  radically  incapable;  for,  supposing  this 
to  be  a  truth,  I  am,  perhaps,  the  only  person, 
from  whom,  with  any  chance  of  good  effect, 
your  Majesty  could  receive  it.  The  persons, 
by  whom  on  such  a  subject,  any  judgment  at 
all  could  be  pronounced,  are  extremely  few: 
of  these  few,  probably  not  one,  how  intimate 
soever  his  persuasion  were,  could  dare  to 
avow  it  to  your  Majesty:  unless,  perhaps,  it 
were  some  rival,  whose  suggestions  would  be 
liable  to  be  referred  altogether  to  the  motive 
indicated  by  that  name. 

Meantime,  from  the  person  in  question,  with 
his  colleagues  and  supporters,  your  Imperial 
Majesty  will  have  received  the  assurance, 
that  no  such  assistance,  either  fit>m  myself  or 
from  any  other  fi>reigner,  is  necessary :  and 
that  not  being  necessary,  it  would  be  but 
an  incumbrance :  for  that  no  foreigner  has  or 
can  have  any  tolerable  acquaintance  with  the 
business:  while  they  are  become  complete 
masters  of  it.     In  relation  to  this  matter,  I 


will  venture  to  submit  to  your  Imperial  1B> 

jesty  the  following  observatiofis ;  — 

When,  frook  any  eoontry,  a  oonplete  body 
of  law,  such  as  appears  to  be  proposed, — m 
any  one  of  its  largest  diviaona,  waA  at  a 
poial,  a  civil,  or  a  cuustiiatiOBBl 
m  ooatemplataan,  — -  in  xe^aet  of  i 
two  modes  of  going  about  the  1 
close  and  the  open  mode — require  to  be  db- 
tinguiriied. 

Carried  on  in  the  dose  mode,  it  is  earned 
on  as  in  ordinary  cases,  by  a  smgle  peraoB,  or 
some  small  number  of  persons,  appointed  by 
the  soverdgn ;  and  not  made  public  ai  ^ 
tin  it  comes  out  armed  with  the  force  off  km. 

Carried  on  in  the  open  mode,  the  work, 
antecedently  to  its  coming  out  armed  wi& 
the  force  of  law,  is  made  publie,  vis.  in  the 
way  in  which  literary  works  in  genctal  are 
made  puUic:  and  this,  fertile  porpoee — if 
not  expressly  declared,  at  least  implied  aod 
generally  understood  —  of  its  being  taken  lor 
the  subject  of  observations,  such  as  any  per- 
son (keeping  his  expressions  of  coarse  wWa 
the  bounds  of  respect  aod  decency)  m^,  ia 
a  manner  alike  public,  feel  disposed  to  eoai- 
municate.  The  mode,  which,  m  the  prcsest 
case,  will,  in  course,  be  recommended  by  the 
commission,  is  the  dose  mode.  Why?  Be- 
cause in  this  mode,  their  inapiitode^  be  it 
ever  so  complete,  wiQ  be  screened :  screened, 
till  exposure  comes  too  late  for  obviatiqg  aad 
preventing  mischief,  with  whidi  it  is  preg- 
nant :  whereas,  by  the  open  mode^  it  woeM 
be  brought  to  light  in  time. 

In  regard  to  the  demand  fer  previooa  pah- 
licity,  altogether  diffierent  is  the  present  caie 
firom  that  of  ordinary  legislation;  t.  e.  legis- 
lation taking  for  its  subject  matters  of  deteil, 
as  they  happen'  to  present  themselves.  In 
that  case,  the  business  is,  of  course,  nd  most 
be  carried,  and  cannot  but  be,  carried  OB  m  te 
close  mode.  This  doseness  is  what  fiiUows 
firom  the  constitution  of  the  government: 
as  that  does  fitmi  the  extensiveness  of  the 
territory,  and  the  state  of  sodetjr  among  the 
great  bulk  of  its  inhabitants.  Bj  want  of 
time,  if  by  nothing  else,  previoes  pnblidty  is 
in  that  case  rendered  generally  impractieBhIe. 
The  demand  for  legisUtion  beiag,  in  ^b 
case,  the  result  of  sudden  exigency,  —  sach 
exigency  requires  to  be  provided  fior  as  it 
occurs,  and  without  loss  of  time. 

Quite  dijfferent  in  this  respect — not  to  ssy 
opposite — is  the  present  case:  the  case  ^it 
may  be  called)  of  i^^icatim  .*  where,  of  ue 
entire  field  of  law  ^  a  fidd  little  less  exten- 
sive than  the  whole  fidd  of  human  action — 
some  very  large  portion  (a  third,  a  fourth, 
a  fifth,  or  some  such  ma^er)  —  and  whicb, 
in  some  way  or  other,  b  —  and  for  ages  has 
(in  some  shape  or  other,  at  snccesaive  tnnet, 
though,  hitherto,  as  to  a  large  proportion  of 
liy  in  a  bad  enough  shape)  Ittn  covered  with 
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law^,  —  is  to  receive  an  entire  new  covering 
all  at  onoe.    The  field  having  already  its  old 
covering,  hence  comes  the  facility  of  waiting, 
and  tfaat  vrithout  any  more  than  the  accus- 
tomed inconvenience,  for  whatsoever  lights 
may  be  capable  of  being  collected,  for  the 
elueidation  of  the  ground :  and  thence,  during 
whatsoever  length  of  time  may,  for  so  impor- 
tant a  purpose,  be  found  necessary :  waiting ^ 
vix.  b^ore  final  enactment;  the  formation  of 
tlw  new  one,  if  as  yet  unformed,  or  the  ex- 
annnation  of  it,  if  formed,  being  all  the  while 
going  on.    But,  of  this  same  new  covering, 
wliateoever  may  be  the  sort  of  matter  which 
it  substitutes  to  the  old,  one  sure  efiect  will 
be  (unless  in  so  fiur  as  this  or  that  particular 
exception  comes  to  have  been  made  and  de- 
clared) to  reduce  the  old  matter,  in  its  whole 
extent,  to  a  non-entity.    And,  along  with  the 
facility,  hence  comes  the  demand  for  a  de- 
lay —  a  precaution  at  once  so  necessary  and 
so  safe. 

In  a  case  like  this,  answers  from  me  received 
or  not  received,  when,  by  your  Majesty's  au- 
thority, the  code  as  penned  by  the  commis- 
simi  first  comes  out,  will  it  come  out  already 
armed  with  the  force  of  law?  or  only  in  the 
shape  of  a  projet  de  lot,  continued  thereupon 
in  that  state,  for  a  length  of  time  more  or 
less  considerable,  —  to  the  intent  that,  by 
that  means,  the  sense  of  the  public  at  large, 
or  of  a  determinate  portion  of  the  public,  may 
in  the  mean  time  be,  in  some  shape  or  other, 
taken  upon  it? 

On  the  first  of  these  plans,  in  case  of  an  ill- 
penned  code,  the  mischief  would  commence 
immediately,  and  without  so  much  as  the  ap- 
pearance of  a  chance  of  its  being  prevented. 

In  the  other  case,  an  appearance  there  will 
be,  of  a  chance  of  prevention :  but  very  Uttle 
more  than  an  appearance  will  there  be. — 
From  the  calling  into  question,  in  any  one 
particular,  the  more  or  less  explicitly  de- 
clared excellence  of  it,  what  inducement  in 
any  shape  can  any  other  person  find? — what 
prospect  of  advantage,  either  to  himself^  or 
to  your  Migesty's  service  ?  At  your  Majesty's 
ear,  stands  the  official  adviser, — seen  to  have 
been  in  possession  of  it  for  these  dozen  years 
or  some  such  matter,  — by  whom  you  will  be 
assured,  that  the  observations  are  nothing 
WOTth,  and  the  author  an  impertinent,  from 
whom  no  good  service,  in  this  or  any  other 
ahape,  is  ever  to  be  expected. 

Such  is  the  sort  of  retribution  which  every 
one  would,  and  the  only  one  which,  in  this 
do§e  mode,  any  one  could,  entertain  a  rea- 
sonable expectation  of  receiving, — for  any 
labour,  which,  on  so  important  and  vast  a 
field,  he  might  otherwise  feel  disposed  to 
bestow. 

Sire,  the  mischiefs  which,  — from  so  pro- 
digiously extensive,  and  at  the  same  time  new, 
a  body  of  law,  drawn  up  by  such  hands,  — 
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the  population  of  your  Majesty's  vast  empire 
will  stand  exposed  to,  are  sucJi  as  I  tremble 
but  to  think  of. 

In  detail,  a  great  deal  of  bad  legislation, 
the  work  of  a  variety  of  hands,  all  of  them 
very  indifferently  qualified,  may  be  endured, 
and  the  mischief  flowing  from  it  may  continue 
to  flow  without  much  notice.  Why?  Be- 
cause, being  composed  of  additions  gradually 
made  to  an  original  stock  under  the  influence 
of  which  everybody  was  born,  —  while,  of 
the  mischief  which  is  the  result  of  it,  a  part 
more  or  less  considerable,  in  consequenee  of 
the  observation  taken  of  it,  comes  sooner  or 
later  to  be  put  a  stop  to,  —  the  rest  is  imputed 
to  the  imperfections  inseparable  from  human 
nature. 

But,  of  a  body  of  new  law,  such  as  that 
proposed,  the  effect  is,  in  some  very  large 
proportion,  as  above,  to  annihilate  the  whole 
body  of  that  fiibric  upon  which  everything 
which  is  valuable  or  dear  to  man  depends : 
and,  when  the  gap  thus  made  in  the  old  mat- 
ter comes  to  be  filled  up  with  the  new,  — 
then  it  is,  that,  of  any  one  of  the  inadver- 
tences, or  ignorances,  or  wrong  judgments, 
which  in  thu  close  mode,  may  with  so  full  an 
assurance  be  expected,  —  ruin,  to  thousands 
and  tens  of  thousands,  will  be  but  the  too 
probable  consequence. 

At  the  same  time  it  will  be  known  —  for 
it  is  known  already  —  that  the  labours  of  an 
Englishman  —  of  an  Englishman,  whose  la- 
bours in  this  line  stand  approved,  not  only 
by  other  governments, — by  the  Bavarian — 
by  the  French,  at  several  different  periods — 
but  by  your  Migesty's,  —  and  even  by  your 
Majesty  in  person  — that  these  labours  have, 
to  this  very  purpose,  been  for  these  dozen 
years  at  your  Majesty's  command :  and,  all 
that  while,  those  who,  on  tMs  part  of  the 
field,  have  been  in  possession  of  your  Ma- 
jesty's ear,  have  been  successful  in  their  en- 
deavours to  keep  the  finiit  of  those  labours 
firom  making  its  appearance. 

In  the  hands  of  several  different  persons, 
—  all  unconnected  with  each  other — all  oc- 
cupying, at  different  limes,  in  their  respective 
departments,  the  highest  posts  in  your  Ma- 
jesty's service,  —  I  could  give  your  Migesty 
reason  to  be  assured  that  my  being  occupied 
in  a  task  of  this  nature  would  be  a  result  in 
no  small  degree  advantageous  to  your  Ma- 
jesty's empire :  in  this  or  that  instance,  mat- 
ter to  this  effect,  addressed  to  myself:  in 
other  instances,  to  other  people.  If  such  had 
not  been  their  real  persuasion,  what  could 
have  been  their  inducement  for  declaring  as 
much,  to  or  concerning  an  unconnected,  and 
in  most  instances  personally  unknown,  fo- 
reigner? Then  why  not  say  as  much  to 
your  Majesty  ?  Sire,  they  were  no  longer 
in  office :  or,  if  they  were,  it  had  not  been, 
or  WIS  not  at  that  time  exactly  within  their 
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provbce ;  or  if  it  was,  confidence  was,  as  the 
event  proved,  on  the  decline. 

The  disappointments  whidi,  in  this  same 
ground,  your  Majesty  has  already  experienced, 
are  no  secret.  Now  by  what  cause  is  it  that 
these  disappointments  have  been  produced? 
By  this  one  circumstance;  —  by  the  adop* 
tion  of  the  closer  to  the  exclusion  of  the  open. 
mode :  by  the  onntting  to  take  the  benefit 
of  such  l^hts,  as  the  world  at  large  might  be 
capable  of  afibrding ;  by  exclusive  confidence, 
placed  in  a  small  number  of  persons,  or  rather 
in  a  single  person,  of  whose  aptitude  for  the 
task  no  proof  has  ever  seen  the  face  of  day : 
8  task  in  which  the  whole  field  of  government 
is  included,  and  for  whidi  the  whole  stock  of 
genius,  knowledge,  and  talent,  which  the  civi- 
lized world  aflbrds,  would  not  be  too  great. 

Sir,  there  exists  not,  even  in  this  country, 
that  man,  or  that  limited  number  of  men, 
who,  in  the  eyes  of  the  public,  or  even  in 
their  own,  would  be  competent  to  such  a  task, 
without  receiving  all  such  lights,  as,  after 
publication  made  for  that  dedared  purpose, 
the  public  in  its  utmost  amplitude  should  be 
disposed  to  furnish.  In  the  commission  in 
question,  is  it  possible  your  Majesty  should 
continue  to  see  any  such  matdiless  combina- 
tion of  genius,  intelligence,  and  wisdom  — 
to  say  nothing  of  probity  —  as  should  ren- 
der superfluous  in  Russia,  those  precautions, 
which  in  England  are  so  indispensable  ? 

As  to  competition^ — in  the  dose  mode,  of 
course  there  could  not  be  any  such  thing:  — 
competition  I  mean  as  between  two  or  more 
entire  draughts,  i.  q.  proposed  codes  —  drawn 
by  different  hands :  unless  it  were  between 
member  and  member  of  that  same  commUsion 
or  hoard;  which,  in  the  present  instance,  I 
take  for  granted,  is  not  to  be  expected.  By 
possibility,  the  open  mode  might  be  preserved, 
without  admitting  competition.  In  the  state 
of  a  projet,  antecedently  to  its  being  armed 
with  the  force  of  law,  one  work,  and  no  more, 
bdng  admitted,  such  one  work  might  be 
made  public,  with  liberty  to  persons  at  large, 
or  to  particular  descriptions  of  persons,  to 
make  observations  on  it :  —  to  point  out  any 
such  imperfections  of  detail  that  might  seem 
imputable  to  it,  but  not  to  propose  another 
projet,  in  the  whole  or  in  part,  in  lieu  of  it : 
in  a  word,  to  point  out  here  and  there  a  symp- 
tom of  weakness,  but  not  to  present  anything 
like  a  general  and  radical  remedy. 
#But,  in  this  case,  in  so  far  as  the  mode  of 
proceeding  can  with  any  propriety  be  said 
to  be  open,  its  openness  will,  comparatively 
speaking,  be  of  little  use.  Let  the  badness 
of  the  only  work  exhibited  be  rendered  ever 
so  manifest,  no  better  will  be  produced.  Let 
the  disease  be  shewn  to  be  ever  so  desperate, 
no  remedy  will  be  at  hand  to  be  administered. 
The  utmost  good,  which  in  thb  ivay  can  be 
done,  will  be  —  the  putting  an  eod  to  the 


design  altogether,  by  showing  the  \ 
of  the  hands  who  hare  been  employed  in  it 
But,  even  out  of  this  good — negative  as  it 
is,  and  no  better — a  great  evil  wcmld  be  but 
too  apt  to  arise.  Instead  of  the  inops- 
dty  of  the  workman,  the  eanae  of  the  btd 
performance  may  be  looked  for  —  and  being 
willingly  lodied  for,  may  be  found — m  the 
nature  of  the  sorf  of  work :  in  its  supposed 
incapadty  of  being  well  performed :  and,  sup- 
posing the  unfitness  of  the  individual  work 
sufficiently  recognized,  this  of  coivse  » tbe 
hypothesis  which,  by  the  strongest  ties  of 
interest,  the  unskilful  workomn  will  stnd 
engaged  to  advocate. 

So  much  for  the  close  mode.  Now  as  to 
the  open  mode,  competition  as  above,  being 
supposed  admitted.  What  are  its  advantages? 

In  the  first  place,  all  that  incalcnlabk  oats 
of  mischief  just  alluded  to,  b  avoided. 

In  the  next  place,  the  greatest  probebflity 
is  obtained,  of  the  best  possible  code :  a  pro- 
balnlity,  the  greater  the  number  of  the  com- 
petitors on  the  one  hand,  and  of  the  critics, 
in  the  character  of  advocates  and  judges,  on 
the  other. 

In  the  third  place,  the  comfort  and  satisfiK- 
tion,  which  so  unequivocal  a  proof  of  the  sin- 
cerest  regard  for  their  feelings,  their  wishes, 
their  good  opinion,  their  lasting  welfiire,  codd 
not  fell  to  ^rd  to  the  thin^g  pert  of  tk 
people.  A  more  unequivocal  one  it  sorely  if 
not  in  the  power  of  a  sovereign  to  give.  Wttk- 
out  this  token,  —  the  best  posdble  code,  sup- 
pose it  even  a  perfect  one,  will  want  mncfa 
of  produdng  the  good  effect,  which,  by  mesas 
of  a  work  of  that  sort  is  capable  of  betn^ 
produced :  with  so  expresdve  a  token,  any 
inconvenience,  of  which  the  change  may,  in 
spite  of  every  care,  happen  to  be  prodacdve, 
will  receive  no  slight  compensation,  as  well 
as  reduction,  from  the  proof  afforded  of  the 
goodness  of  the  intention  that  gave  birtii 
to  it. 

In  the  last  pUce  comes,  as  the  efiect  of  sU 
these  several  causes,  the  ease  to  your  Imperial 
Majesty's  consdence.  Think,  Sir,  of  the  re- 
sponsibility —  the  tremendous  responsibility 
— which  you  would  incur,  by  setting  the  des- 
tiny of  forty  millions  of  souls,  to  hang,  as  it 
were,  by  a  thread,  upon  a  work  of  sudi  viss 
extent,  drawn  up —  I  cannot  but  repeat  it— 
by  such  ill-qualified  hands.  Yes,  Sir,  this 
would  be  responsibility  indeed.  Pursue  the 
open  mode  —  recdve  —  not  fixmi  mine  ody, 
but  from  every  other  hand,  thsit  can  find  sodi 
an  offering  to  make,  whatsoever  it  shall  have 
to  give  —  plan  for  the  whole,  plan  for  this  or 
that  part — miscellaneous  obser vattoms, — bo 
such  burden  will,  in  that  case,  press  upoa 
your  Imperial  Majesty's  consdence.  The 
consdences,  upon  which  whatever  bortiicfi 
there  is  will  press,  will  be — in  the  first  plaee, 
those  of  the  volunteer  workmen  thcmsdves* 
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in  the  next  place,  those  of  the  thinkimf,  though 
not  working,  part  of  the  pubHc,  whose  v^- 
Irages,  by  another  application  of  tiie  same 
all  -  pres^ying  principle — the  principle  of 
pnbHcity,  it  will  hare  been  your  Majesty's 
endeavour  to  collect.  At  the  door  of  this 
many-seated  tribunal,  should  its  judgments 
prove  more  or  less  erroneous,  will  all  blame 
from  the  error  lie.  Your  Imperial  Majestv, — 
having  towards  the  avoidance  of  error  done 
all  that  it  is  in  the  power  of  man  to  do,  — 
will  stand  clear  from  all  self-reproach,  as  well 
as  from  all  censure. 

Your  Imperial  Majesty  has  seen,  on  the  one 
hand,  the  close  mode,  with  its  mischiefe :  on 
the  other  hand,  the  open  mode,  ¥rith  its  ad- 
vantages. Let  the  course,  which  from  the  first 
i  ventured  to  point  out,  be  adopted, —  your 
Imperial  Blajesty  will  see  all  those  mischiefs 
avoided  —  aU  these  beneficial  results  secured. 
In  my  proposal,  as  above, — the  open  mode, 
with  all  the  advantages  naturally  attached  to 
it —  the  open  mode,  with  the  benefit  of  com- 
petitioM  —  was  implicitly  included. 

My  profet,  I  took  for  granted,  would  be 
presented  to  vour  Impenal  Majesty  ready 
printed.  Produced  thus  to  the  world  before 
it  had  ever  met  your  Imperial  Bligesty's  eye, 
—  the  work  might  be  ever  so  inapplicable,  or 
even  absurd,  your  Imperial  Majesty  would  not 
be  subjected  to  any  imputation  on  that  score. 
The  only  source  of  responsibility  would  be  the 
choice  thus  made  of  the  person,  to  whom  the 
encouragement  would  thus  have  been  given: 
hut,  firom  all  imputation  of  improvidence  on 
that  score,  your  Imperial  Blajesty  stands,  it  b 
hoped,  sufficiently  exempteo,  by  the  testimo- 
nies which  in  my  first  letter  were  submitted 
to  your  Imperial  Majesty's  notice. 

In  this  state,  let  me  suppose  it  published 
(Imeanmypro^O  At  St.  Petersburgh.  Over 
and  above  any  particular  degree  of  aptitude 
which  it  may  be  found  to  possess,  —  the  ad- 
vantages wluch  result  from  the  circumstance 
of  its  coming  from  a  foreign  hand,  will  pre- 
sently (I  can  not  but  flatter  myself)  appear 
manifest. 

Of  any  such  publicity  given  to  the  work, 
the  object  or  end  in  view  can  be  no  other  than 
the  receiving,  from  the  thinking  part  of  the 
puUic,  indication  of  any  such  imperfections, 
as  it  may  be  in  the  power  of  any  person  to 
point  out  in  it,  —  with  or  without  the  indica- 
tion of  correspondent  remedies,  or  supposed 
remedies:  unless  for  a  distinct  object  be  to 
be  taken  the  enabling  and  encouraging  them, 
to  give  indications  of  the  like  nature,  in  rela- 
tion to  whatsoever  body  of  law  may  have  been 
the  final  result. 

In  this  view,  when  the  publication  is  an- 
nounced,—  notice  given  in  some  shape  or 
other  to  the  public  at  large, — notice,  having 
for  its  ohject  the  obtaining,  frx>m  all  such  as 
in  their  own  conception  are  qualified  to  furnish 
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it,  communication  of  the  sort  just  mentioned, 
— seems  to  follow  as  a  matter  of  course. 

Publication^  it  is  true,  might  have  place, 
without  any  such  notice.  Moreover,  the  no- 
tice being  given,  the  purport  of  it  might  con- 
fine itself  to  simple  permission ;  without  any 
direct  and  positive  invitation.  But,  without 
positive  invitation, — very  limited,  and  even 
precarious,  would  the  efiect  of  the  notice  be 
inthewayoftfiicoiira^eia«ii/.  So,  on  the  other 
hand,  the  warmer  the  invitation,  the  stronger 
the  encouragement :  the  stronger  the  encou* 
ragement,  and  therefore  the  greater  the  proba- 
bility thus  afforded,  of  the  accomplishment  of 
the  object  thus  supposed  to  be  in  view. 

In  so  fiff  as,  in  any  imperfection  or  supposed 
imperfection  having  place  anywhere  in  the 
proposed  body  of  law,  it  happens  to  any 
person  to  see  a  probable  cause  of  mischief,  to 
himself  or  any  other  person  or  persons,  in 
whose  welfiure  he  feels  an  interest — in  so  fi&r, 
to  engage  him  to  do  what  depends  on  him 
towards  making  known  such  mischief,  to  those 
in  whose  power  it  is,  or  to  him  seems  to  be, 
to  afford  reUef,  wkotioes  cannot  be  wanting : 
all  that  can  be  necessary  is  the  removal  of 
reetrainU.  By  the  invitation  above  sup- 
posed, this  necessary  removal  will,  at  least,  be 
strongly  promoted,  if  not  univeraslly  accom- 
plished :  I  say,  if  not  universaUy  accompliehed : 
for,  in  so  fiur  as,  in  the  event  of  his  making 
any  such  communication,  an  individual,  by 
whom  it  would  otherwise  have  been  made, 
sees  reason  for  apprehending  injury  at  the 
hands  of  any  subordinates, — in  so  &r  the  in- 
vitation, given  bv  the  sovereign,  cannot  but, 
in  the  instance  of  that  individual,  fiul  of  such 
its  intended  purpose. 

But  motives,  how  adequate  soever,  suffice 
not  without  adequate  means:  and,  for  the 
purpose  of  giving  publicity  in  this  way  to  all 
such  useful  information  as,  if  means  were  not 
wanting,  might  be  afforded, — the  stock  of 
necessary  means  at  the  command  of  indivi- 
duals, would,  I  cannot  but  apprehend,  be  very 
fiu*  from  sufficient,  unless  facilities  were  for 
this  purpose  afforded  by  the  hand  of  govern- 
ment. 

By  the  following  very  simple  arrangement, 
if  I  do  not  much  deceive  myself,  not  only  may 
the  fiidlities  necessary  to  this  purpose  be 
afforded, — but,  in  the  only  way  in  which  it 
can  be  either  necessary  or  conducive  to  the 
service,  encouragement  may  be  afforded,  and 
that  without  any  unproductive  or  superfluous 
expense;  and  moreover — and  still  without 
any  additional  expense  —  a  school  of  legish' 
tion  formed,  out  of  which,  for  filling  offices  be- 
longing to  this  department,  individuals  may  be 
chosen,  distinguished  by  the  most  conclusive 
proofs  of  that  aptitude,  of  the  deficiency  of 
which  the  recorded  confessions  lie  before  me : 
proofs,  such  as  the  nature  of  things  will  not 
suffer  to  be  afforded  by  any  other  means. 
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Li  the  whok  or  in  part,  let  the  author  <^ 
every  such  communication  he  eased  of  the 
expense  ofprimtiMg :  in  the  whole  or  in  part, 
let  him  moreover  be  eased  of  the  expense  of 
printing-paper :  vie.  to  the  extent  of  a  limited 
number  of  copies :  but  with  permission  to  add, 
at  his  own  expense,  paper  for  as  many  addi- 
tional copies  as  he  thinks  fit:  and  so  in 
regard  to  advertisementt :  money,  received  on 
account  of  the  sale,  to  be  paid,  either  all  of 
it  to  the  author,  or  all  of  it  to  the  treasury, 
or  in  this  or  that  proportion  divided  between 
the  individual  and  the  treasury,  according  to 
circumstances. 

But  an  essential  precaution,  without  which, 
mischievous  deception  instead  of  useful  infor- 
'  mation  will  be  the  result,  is — that  this  fiidlity 
be  afforded  indiscriminately  to  every  one  that 
offers.  I^  under  the  notice  of  a  selection  to 
be  made  of  the  most  deserving,  the  choice  be 
left  to  any  one  man  or  body  of  men,  — the 
consequence  will  be — that,  to  such  commu- 
nications alone  as  suit  the  personal  purposes 
of  these  judges,  whoever  they  are,  will  the 
fiftcility  be  afforded:  in  every  instance,  in 
which,  either  in  the  matter,  or  in  the  author, 
there  is  anything  that  does  not  suit  these  per- 
sonal purposes, — suppression,  not  publication, 
whatsoever  be  the  merit  of  the  work,  wiU  be 
the  almost  sure  result. 

To  whom,  then,  shall  the  facility  be  afford- 
ed? To  every  offerer,  without  distinction,  so 
long  as  any  press  remains  unoccupied :  he  who 
first  offers  being  all  along  first  served. 

But  suppose  every  press  thus  occupied, 
who  is  it  that  shall  then  determine  ?  —  I  an- 
swer,  Fortune.  Fortune  has  no  sinister  inte- 
rest: men  will,  in  such  a  case,  be  almost  sure 
to  have  such  interest,  and  to  be  more  or  less 
swayed  by  it. 

Deception — the  result  of  partial  informa- 
tion —  will  not  be  the  only  mischief:  instead 
of  reward,  he  by  whom  a  communication  — 
useful  in  itself  but  to  the  judge  or  judges  in 
question  unacceptable — is  tendered,  will  in 
return  for  it  receive  punishment.  As  long  as 
he  can  be  kept,  he  ^vill  be  kept  in  a  state  of 
expectation  and  anxiety,  dancing  attendance, 
and  wasting  —  perhaps  his  money,  and  cer- 
tainly his  time :  when  at  last  his  patience  b 
exhausted,  then  it  is  that  he  will  discover,  or 
not  discover,  that  firom  the  very  first  he  had 
no  chance. 

Another  result,  altogether  natural,  is  — 
that,  by  persons  on  whom  the  decision  de- 
pends, —  with  or  without  other  persons  on 
whom,  though  erroneously,  it  wOl  be  sup- 
posed to  depend,  — bribes  will  in  some  shape 
or  other  be  received :  and  the  candidates  firom 
whom  they  are  extracted  will  be  —  as  well 
those  to  whom  it  was  predetermined  to  deny 
the  fiidlity,  as  those  to  whom  it  was  prede- 
termined  to  afford  it. 
^    The  expense  of  such  a  fiu:ility — even  if 


granted  to  the  utmost  extent  of  the  < 
—  will  it  be  considerable  enough  to  be  fi^as 
a  burthen  by  your  Majesty's  treasury?  Glo- 
rious indeed  will  be  the  burthen  —  anapicioas 
the  sign — in  such  a  case. 

Here  then.  Sir,  is  your  school  cf  le^ttk- 
tion :  and  presently  I  ^lall  have  to  show  yoe, 
that,  —  among  the  scholars,  thus  pcifucuiiig 
their  exercises  in  this  school,  —  persons  w31 
be  to  be  found,  better  qualified  tlum  any  oChen 
could  be  for  doing  that  for  you,  whid^  m 
my  situation,  tiie  most  consummate  wiadOB 
would  not  qualify  a  man  for  d<XDg  for  yo«. 

My  proposed  code  will  be  but  an  omtime. 
Why?  Because,  in  my  situation,  the  most 
consummate  ability  could  not  furnish — mo- 
derate wisdom  would  not  suffer  a  man  to  pro- 
fess to  furnish — anything  more. 

Among  the  drcnmstanoes  by  which  m  de- 
mand for  legislation  is  produced,  some  are  of 
universal  grovrth,  others  only  of  Zoco/  growth : 
to  such  only  as  are  of  universal  growth,  ooold 
a  foreign  hand  undertake  to  afford  in  termian 
an  adequate  supply  of  legislative  proriskMi* 
with  anv  sufficient  ground  for  confidence.  In 
this  outline  will  accordmgly  be  contained  so 
much  of  the  proposed  code  as  can  be  proposed 
to  stand  in  terminis.  For  the  filling*  up  of  this 
outline,  notwithstanding  the  utmost  degree  of 
ability  with  which  it  can  possibly  be  penned, 
whatsoever  matter  of  detail,  adapted  to  dr- 
cumstances  of  local  growth,  may  be  necesnry, 
must  be  prepared  by  some  native  hand :  at  aay 
rate  by  some  person,  to  whom  those  drcum- 
stances  have  been  made  sufficiently  known  by 
residence. 

For  this  matter  of  detail,  the  demand  will 
be  produced — in  the  first  place,  by  the  widely 
different  condition  of  different  provinces ;  in 
the  next  place,  by  the  different  condition  of 
different  classes  of  persons  in  the  same  pro- 
vince. 

Meantime,  even  in  regard  to  these  details, 
what  I  could  do,  what  I  am  accustomed  to 
do,  and  what  in  my  proposed  code  I  should 
make  a  point  of  doing,  is  —  to  furnish  sug- 
gestions, having  for  their  object  the  afifording 
guidance  and  assistance  to  the  local  penman, 
m  the  adjustment  of  the  details:  in  such 
sort,  that  the  general  principles  exhibited 
and  pursued  in  the  outUne — the  princi|des 
adapted  to  such  circumstances  as  are  of  nnl- 
versal  growth,  and  such  drcumstanoes  of 
local  growth  as  are  generally  notorious — nn^ 
likewise  in  the  fillmg  up  be  pursued.  Accor- 
dingly, in  this  way  IDcewise, — the  microscope 
being,  in  this  field,  not  less  familiar  to  me 
than  the  telescope,  —  I  should  hope  to  be  of 
use. 

For  shortness,  I  have  taidJUSng  up;  aware 
at  the  same  time,  that,  to  put  the  work  in  a 
state  fit  for  use,  not  only  additiom,  but  sn^ 
traction  and  substitution,  may  occasioM^y  be 
necessary. 
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Now  then.  Sir,  conies  the  gnndsie — the 
JmnMMHite  practicd  use — of  your  Mi^eflty's 
l^imlative  9ehooi,  formed  m  abore.  For  the 
filling  op  ^the  outlme  tlniB  drawn,  whether 
by  my  own  or  any  other  foreigH  hand,  — mat- 
ter of  detail,  as  above,  will  be  necessary.  I 
iBiglit  add,  periiaps,  even  native  hand:  for,  in 
jour  MiJMty's  vast  empire,  such,  in  many  in- 
•taftcea,  are  the  differences  between  province 
md  province,  that  the  native  of  one  will  be 
littie  other  than  a  foreigner  to  another.  By 
whom,  then,  shaU  this  business  be  performed  ? 
I  answer — by  some  sdiolar  or  scholars,  by 
whom  proof  of  qualification  for  the  function 
has  been  exhibited, — exhibited  by  exercises, 
perfamed  as  above,  in  that  school :  by  him 
or  them,  in  preference,  by  whom, — according 
to  the  best-grounded  judgment  that  can  be 
fiormed, — the  proofe  of  greatest  aptitude  have 
thus  been  furnished.  Among  them  all  has  no 
one  been  found,  by  whose  works  proof  sufR- 
cieirt  of  this  species  of  aptitude  has,  in  a  suf- 
fiiient  degree,  been  thus  furnished  ?  If  so, 
I  am  truly  sorry  for  it :  for,  this  being  the  case, 
then  not  in  the  whole  of  your  Majesty's  vast 
empire,  does  there  exist  any  person  suffi- 
ciently qualified  for  the  business.  In  the  scale 
of  aptitude, — that  person,  by  whom  proof  of 
any  degree  of  aptitude,  how  low  soever,  has 
been  furnished,  stands,  at  any  rate,  above  all 
thoae  by  whom  no  such  proof  has  been  fur- 
nished. 

WiU  it  be  said,  by  way  of  objection,  that 
the  same  difficulties,  as  those  just  represented 
as  attaching  upon  the  choice  of  works  for 
publication,  will  attach  upon  every  choice  to 
be  made,  among  the  authors  for  the  filling  of 
siuiations  such  as  those  in  question,  after  the 
works  are  published?  Not,  surely,  on  any 
sufficient  ground.  For,  of  a  selection  made 
for  publication,  the  consequence  is — that,  by 
every  work  not  selected  (except  in  the  in- 
stances in  which  the  author  may  have  the 
resolution  to  publish  at  his  own  expense — 
instances  wMdi,  under  such  discouragement, 
do  not  promise  to  be  very  numerous)  the  pub- 
he  sustains  a  loss :  and,  on  that  plan,  among 
thoae  who  upon  the  open  plan  would  have  pro- 
duced and  given  in  tiieir  works,  some  there 
may  be  who,  by  despair  of  acceptance,  may 
be  deterred  fiom  applying  their  thoughts  to 
the  subject  A  work  thus  stifled  or  nipt  in 
embryo,  is  dead  to  every  purpose :  whereas 
a  woric,  which,  through  the  medium  of  the 
preas,  has  once  been  brouf^t  to  b'ght,  re- 
mams  upon  the  carpet,  capable  at  all  times 
of  being  taken  for  the  subject  of  an  appeal 
by  whidi  every  injustice,  done  to  it  in  the 
first  instance,  may  be  repaired. 

hi  this  way,  how  unfortunate  soever  the 
dioicee  made  should  eventually  prove,  still 
what  will  at  the  same  be  seen — seen  by  all 
ejres — by  your  Biajesty — by  your  Mineshr's 
subjects^ —by  foreign  sovereigns — by  foreign 


soljeeto — is — that  those  choices  have  not 
been  altogether  groundless :  on  Uie  contrary, 
that,  for  the  securing  the  best  dioices  pos- 
sible, the  best  adapted  and  most  promisfaig 
means  have  been  employed. 

By  every  such  contributor — the  authen- 
ticity of  Uie  production  beinf  supposed  to  be 
out  of  doubt — I  mean  the  net  of  its  having 
been  composed  by  him  whose  name  it  bears — 
(for  this  is  a  p<Hnt  that  must  not  be  over- 
looked) proofe  of  attention^  bestowed  upon 
the  subject,  will  at  any  rate  have  been  fur- 
nished :  and  this  is  more  than  will  have  been 
furnished  by  any  one  else. 

Behold  now  the  advantages,  firom  the  cir- 
cumstance that  the  hand,  by  which  the  out- 
line has  been  drawn,  is  a  fttreign  one :  — 

1.  No  restraint  whatsoever  on  the  liberty 
of  criticism.  The  hand,  by  which  the  work 
is  presented,  is  one  from  which  no  man  has 
anything  to  fear,  any  more  than  to  hope. 
From  such  a  hand,  whatever  comes  b,  as  the 
sportsmen  say,  fiar  game.  Not  di^vour, 
but  fiivour  ra&er,  will  be  looked  for  firom  the 
hunting  it.  Imperfections,  and  not  merita, 
will  be  the  objects  looked  out  for  with  most 
akcrity  by  every  native  eye. 

2.  Suppose  it  put  to  use : — in  the  ultimately 
sanctioned  code,  suppose  as  considerable  a 
portion  of  this  outline  employed,  as  the  na- 
ture of  the  case  will  suffer  to  be  employed. 
How  pure  will  in  such  case  be  the  satisfec- 
ticm  of  the  people !  Here  cannot  have  been 
any  undue  partiality — anything  like  jjovotcri- 
titm.  The  author  all  the  while  at  a  distance, 
without  connexion,  and, — with  the  exception 
of  that  mutually  honourable  influence  whidi 
is  exercised  by  understanding  on  understand- 
ing,— altogether  without  S^uence:  to  the 
sovereign,  not  so  mudi  as  his  person  known: 
and  all  tltis,  matter  of  universal  notoriety. 
Under  such  circumstances,  by  what  imagi- 
nable cause  can  any  preference  that  has  been 
given  to  the  work  have  been  produced,  but 
the  opimon  at  least — the  unbiassed  opinion 
— of  ito  suitableness  to  the  purpose  ? 

8.  In  Uiis  case,  too, — howsoever  it  may 
be  in  other  countries  foreign  to  Russia, — an 
Englishman  being  the  workman,  critics  can  ne- 
ver be  altogether  wanting  in  England.  From 
your  Mqesty  a  simple  invitation  would,!  make 
little  doubt,  suffice  to  produce  works  under- 
taken expr^y  for  this  purpose.  But,  at  any 
fate,  reviewi  exist,  by  none  of  which,  consis- 
tently with  their  interests,  could  a  work,  exe- 
cuted under  these  drcumstanoes,  be  passed  by 
unexamined.  And  well  may  your  Bbjesty  be 
assured,  that  for  discovering  in  it  imperfeciioD 
in  every  shape,  imagined  as  well  as  real,  ade- 
quate motives  cannot  be  wanting  here. 

Compare,  Sir,  with  the  legidation  or  co- 
dification school  thus  sketched  out,  the  un- 
schooled codification -establishment,  at  pre- 
sent or  lately  in  existence. 
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The  report  made  to  your  Bfajesty  of  the 
28th  February  1804,  lies  before  me.  Whatso- 
ever may  be  its  character  in  any  other  point 
of  view,  — in  an  historical  point  of  view,  it  is 
of  no  small  value.  From  1700  to  1804  ~  a 
space  of  104  years,  —  commission  after  com- 
mission— office  upon  office —salary  upon 
salary — and  still  nothing  done.  Thereupon, 
in  1804,  a  commission  in  a  new  form:  — 
eleven  years  more,  and  still  nothing  done. 
Why  ?  Because  the  only  sort  of  means,  by 
which,  in  the  nature  of  the  case,  anything 
could  be  done — or  at  least  tolerablv  well 
done  —  (I  mean  those  above  submitted;  have 
never  yet  been  taken.  So  that  monof  is  but 
spent,  no  matter  how  it  is  applied.  So  fiir  as 
concerns  salaries,  in  Russia  (I  cannot  but 
suspect)  —  in  England  (I  cannot  but  see) — 
sudi  has  all  along  been  the  principle  acted 
upon:  the  consequences  have  been — those 
which,  by  the  nature  of  things,  are  attached 
to  sudi  principles. 

According  to  this  report,  in  the  time  of 
Catherine  II.  the  whole  field  of  legislation 
was  divided  amongst  fifteen  commissions,  com- 
posed all  together  of  no  fewer  than  128  mem- 
bers. By  each  of  these  commissions,  a  mass 
of  paper  was  covered  with  written  characters : 
masses  15  (p.  12,)  not  one  of  them  found  fit 
to  make  its  appearance.  How  should  it  have 
been  ?  where  should  any  of  them  have  got 
their  skill — these  codificators?  What  mo- 
tives, what  means,  had  they  for  the  acquiring 
of  it  ?  Seven  years  of  hard  labour,  real  or 
supposed,  on  the  part  of  this  set  of  commis- 
sioners (p.  12,)  and  then,  if  I  understand  the 
matter  right,  seven  more  years  of  the  like 
labour  on  the  part  of  another  set — (p.  13,) 
and  still  nothing  done.  Publicity  —  the  most 
unlimited  publicity — the  only  possible  means 
of  doing  anything, — and  still  nothing  but  the 
closest  secresy  put  in  practice ! 

Always  the  same  fidlure — always  from  the 
same  causes — and  to  the  last  the  same  hope- 
less course  pursued.  Ah,  Sir,  with  what 
regret  did  I  not  see  (it  was  in  the  report  of 
28th  February  1804,  p.  35)  the  long  list  of 
offices  with  pecuniary  appointments,  all  of 
them  to  last  —  (for  how  in  common  compas- 
sion could  it  be  otherwise  ?) — ^to  last  for  the 
lives  of  the  official  persons.  Official  persons, 
48 :  total  of  annual  expense,  roubles  100,000. 
But  in  these  salaries  were  not  included  those 
of  either  of  two  personages,  —  each  of  them 
lending  his  name,  neither  of  them  anythikig 
e\»e,--^High  Excellencies,  the  amount  of  whose 
appointments  in  that  quality,  shame,  it  should 
seem,  kept  out  of  the  list. 

By  what  portion  of  that  multitude  of  sa- 
laried workmen  has  anything  been  done  ?  and 
by  such  of  them  by  whom  anything  has  been 
done,  in  what  quantity  amd  to  what  value, 
has  work  been  done  ? 

Not  but  that,  in  the  way  of  collecting  ma- 


terials, and  putting  them  in  order,  —  wvk- 
men,  even  in  that  multitude,  maj  have  beee, 
and,  for  aught  I  can  know  to  tSe  eoocray, 
have  been,  usefully  emi^oyed :  materiak,  eoa- 
sisting  of  dispositions  of  existiiig  law,  db- 
tributed  under  heads.  Few  perhapa  are  the 
occasions  on  which,  —  to  the  fbrmii^  a  wsO^ 
dently  grounded  judgment  on  the  qntstiaa, 
what,  in  relation  to  this  or  that  head,  oa^k  la 
he  law, — it  is  not  necessary  to  know  what 
actually  u  law.  Statements,  diowing  what « 
law,  are  therefore  among  the  maUriah,  ^Aatk 
he  to  whom  it  belongs  to  say  what  mtgkt  la 
he,  and  thence  what  skaU  he,  law,  must  ha;ve 
to  work  with.  But,  the  woricman  bjr  wfaoB 
materials  of  this  sort  are  collected  and  broi^^ 
to  the  spot,  is  but  the  kod-oarrier.  And 
where  are  the  ardkitecls,  or  so  much  as  tkt 
bricklayers  f 

By  any  one  of  the  volunteer  workmen  wkom 
I  have  thus  been  labouring  to  introdooe  into 
your  Majesty's  service, — not  a  peony  cm  be 
received,  but  for  work,  whidi,  wcdl  oriD 
done,  wUl,  at  any  rate,  have  been  done :  no, 
nor  in  any  other  proportion  than  that  of  the 
quantity  actually  done:  and,  amoi^  tboae 
will  be — not  only  brifddayers,  bat  imder. 
architects :  —  whichsoever  fimction  each  msn 
feels  or  fimcies  himself  most  fit  for.  After 
trial,  if  this  or  that  man  does  not  prove  fit, 
so  much  the  worse :  but  it  is  only  iy  trial 
that  he,  or  anyone,  can  have  had  wtuch  cfaaoee 
of  being  made  fit,  or  any  diance  at  all  of  heamg 
proved  to  be  fit. 

Where,  work  or  no  work,  salary  is  re- 
ceived, what  you  are  well  assured  df  ia — a 
man's  affection  for  the  salary.  Where,  in  IJk 
way  here  proposed,  without  salary,  or  peca- 
niary  allowance  in  any  other  shape,  work  it 
done,  —  what  you  are  pretty  vreVL  aaanred  of 
is — a  man*s  affec^n  for  the  work, 

Affitction,  indeed,  is  not  itsed  ^ptkmde: 
but,  in  every  case  it  is  one  caose  of  aptitude, 
and,  in  the  present  case  in  particular,  there 
cannot  be  a  more  efficient,  not  to  ny  a  i 
indispensable  one. 

Meantime,  if  I  have  not  been  i 
one  code  at  least — and  that  on  the  penal 
branch — if  not  already  in  print,  is  already  in 
more  or  less  forwardness,  from  the  offioal 
hand.  Now  for  a  few  suppositions : — 1.  Uk 
outalready; — 2.  It  is  not  out  yet,  bat  oones 
out,  before  any  outline  fi^wn  me  is  at  St.  Fe- 
tersbuigh; — 3.  It  comes  out,  but  not  tiU 
after  an  outline  fixMn  me  has  been  for  sobk 
time  out  at  St.  Petersburgh; — 4.  It  i 
comes  out  at  alL  In  these  several  cai 
may  be  the  efiect  expected  firom  nay  work' 
—  from  my  work,  including  school  of  lei^ 
lotion,  built  on  the  trihwsal  of  free  critieams, 
which,  as  above,  I  consider  as  an  meeempam- 
ment  to  it,  or  as  oat  fruit  of  it. 

Case  \,  It  is  out  alreaii^.  Bat  at  any  rale 
not  with  the  force  of  Uw  already  given  tod: 
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for,  bad  this  been  the  case,  I  should  have 
beard  of  it.  I  shocdd  not  expect  to  find  that 
it  is  BO,  even  in  the  probaticmtay  state.  If 
it  is, — then,  before  it  receives  the  force  of 
law,  it  will  rest  with  your  Majesty  to  deter- 
mine, whether  the  trilftmal  of  free  eritieiemj 
above  proposed  for  my  own  work,  shall  not 
4ake  cogmsaoce  of  it.  But,  in  case  of  the  af- 
firmative, on  which  I  cannot  help  redconing 

—  in  that  case,  your  Majesty's  declaration  on 
tbat  bead  had  need  to  be  explicit — *<  Vorigu 
mai  est  etmfirmk  de  la  propre  main  de  sa  mO" 
JeetS  Imphiale  dans  les  termes  smvans :  ainsi 

aoUfaii"  Thus  in  French.  In  English,  TToe 
to  aU  gaiiuayers  I  Such  was  the  sgis,  with 
^nrfaich  the  authors  of  the  report  of  28th  Fe- 
bmsry  1804,  thought  it  advisable  to  provide 
tbeoMelves.  Critics,  he  dmmbf  Woe  be  to  all 
gmnmjfers! 

At  asy  rate,  if  it  be  your  Imperial  Ma- 
jesty's pleasure  to  cause  a  copy  to  be  trans- 
mitted to  me, — observatioms  on  it  from  me, 

—  or,  with  your  Imperial  Majesty's  permis- 
sion (that  my  work  may  not  be  stopped,) 
from  some  friend  of  mine,  —  shall  be  suU 
mitted  to  your  Majesty  with  all  possible  dis- 
patch. It  will  then  rest  with  your  Muesty*s 
pleasure,  what  delay,  if  any,  to  allow  n>r  tiie 
delivering  in  of  my  work,  before  the  sanction 
of  law  is  given  to  that,  or  any  other. 

Case  2.  It  is  not  out  yet,  but  comes  out 
before  any  outline  from  me  has  reached  St, 
Petersburgh,  —  In  the  mean  time,  shall  I 
have  been  useless  ?  No,  Sir  —  all  this  while, 
though  I  were  all  the  time  asleep,  I  shall  have 
been  rendering  to  your  Blijesty  useful  ser- 
vice. To  the  official  hand,  have  been  all  the 
while  applied  the  spur  and  the  rein,  formed 
by  the  i^  of  the  tribunal  of  free  criticism, 
ifdiidi  is  waiting  for  thkt  work :  and,  in  con- 
junction with  this  idea,  the  idea  of  the  rival 
work,  from  the  hand,  by  the  shadow  which, 
at  thb  distance,  the  official  hand  hath,  as 
above,  been  so  often  made  to  tremble. 

Case  8.  My  Outline  has  reached  St,  Pe- 
tersburyh,  and  from  the  official  hand  no  Prqfet 
htUh  as  yet  been  delivered  in,  but  cowtes  out 
afierwards,  —  The  official  fitculties  will  now 
have  been  put  to  their  utmost  stretch.  The 
enemv — the  foreign  enemy — has  been  seen 
already  on  the  field.  For  diis  his  work,  here 
will  be  at  least  one  critic,  by  whom  the  vir- 
tual challenge  can  scarcely  have  been  refosed. 
Agsinst  the  intruder's  work,  whatsoever  can 
be  nid,  —  here  at  least  is  one,  — and,  at  his 
hade,  others  by  docens  and  by  scores, — who, 
all  of  them,  have  had  the  strongest  interest 
in  saying  it. 

And  now,  the  fresh  subject  being  come  in, 
the  legislative  school  finds  a  fresh  recruit  of 
sdiolars:  — scholars,  as  many  as  can  descry 
for  themselves  anv  the  least  chance  of  ad- 
vancement, from  their  exercises  as  performed 
init 


Let  me  not  here  withhold  the  acknow- 
ledgment, which  even  already  seems  to  be 
due.  What  from  that  hand  I  shoidd  expect 
to  find,  is — a  work  not  unsusceptible  of 
criticism,  —  of  examination.  In  it  I  foresee 
a  work,  in  which  the  forms  of  method  will 
have  been  observed:  in  it  will  be  found  dis- 
tbguishable  parts.  This  I  coUect  from  what 
I  see  in  the  idx>ve  rapport.  A  point  (mathe- 
maticians tell  us)  has  no  parts:  a  chaos,  how 
vast  soever,  has  not  any  more.  The  fifteen 
masses  of  proposed  legislative  matter,  spoken 
of  in  the  rmport,  had  not,  any  one  of  them, 
any  thing  like  method :  —  had  not  any  distin- 
guishabU  parts:  —  thus  much  I  collect  from 
the  rapport.  By  this  methodicalness,  the 
sketch  given  in  that  same  rapport,  —  and, 
I  should  suppose,  whatsoever  may  have  been 
shown  to  your  Majesty  since,  —  stands  dis- 
tinguished, I  take  for  granted,  from,  or  at 
least  above,  all  that  had  gone  before  it.  Here 
was  one  step,  towards  the  one  thing  needful. 
This,  I  suppose,  is  that  which  gained  for  the 
author, — and,  as  fitf  as  it  went,  on  grounds, 
the  justice  of  which  is  above  dispute,  —  your 
Bliyesty*s  favourable  opinion  and  acceptance. 

Altogether  above  dispute,  are  the  impor- 
tance of  good  arrangement  to  legislation,  and 
the  importance  of  a  set  of  synoptic  tables, 
—  (systems  figurS  is  the  word  used  by  the 
Brench  Encyclopedists)  to  good  arrangement: 
good  arrangement  and  good  tables  are  at  once 
effsct  and  cause,  A  roan,  —  who,  feeling  the 
need  of  it,  is  able  to  frame  an  implement  of 
this  sort, — is  beyond  comparison  better  qua- 
lified for  the  main  work,  than  one,  who  is 
either  blind  to  the  use  of  such  a  security  for 
good  arrangement,  or  unable  to  produce  it. 

This,  then,  is  one  step  made  toMrards  the 
one  thing  needful :  but  it  is  not  itself  the  one 
thing  needfuL  Here  are  so  many  wrawers  or 
boxes.  But  atte  contents?  —  what  will  they 
be?  Everything  depends  upon  the  contents: 
and,  from  nothing  that  I  have  ever  seen  or 
heard,  can  I  entertain  any  fiivourable  expec- 
tation, in  regard  to  the  contents,  with  which, 
if  with  any^iing,  those  same  boxes  are  des- 
tined to  be  filled. 

Your  Bliyesty  was  well  advised,  in  the  ac- 
ceptance given  to  those  services.  I  see  not 
well  how  they  could  have  been  refused.  But 
the  misfortune  was— 1  the  yielding  to  that 
anxiety,  which  on  the  part  of  a  person  in 
that  situation  was  at  once  so  natural,  and  so 
pemidous : — the  anxiety  to  predude  the  so- 
verdgn,  according  to  custom,  fi*oro  receiving, 
from  any  other  quarter,  services,  of  which  the 
whole  dvilised  world  oould  not  a£K)rd  a  sup- 
ply too  large. 

Case  4.  Lastly  —  suppose  that  nctwith- 
standing  the  spur  so  apptied,  as  above,  a  rea^ 
sonable  time  has  elapsed,  and  still  no  worh  has 
appeared  from  the  qfficial  hand,  —  Inwardly 
felt  conviction,  of  at  least  the  comparative 
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•goodaeit  of  the  tlretdy  published  work, — 
self-ooDscioas  inability  to  produce  a  better, 
if  any  at  all,  —  such,  it  will  have  become 
manifest,  is  the  state  of  mind,  which  the 
silence  has  had  for  its  cause.  Bieantime, 
here,  —  bj  the  supposition  —  here,  at  any 
rate,  is  a  something  in  hand:  I  mean  my  own 
work,  whatever  it  may  be  found  to  be: — a 
something,  which,  but  for  this  my  humble 
proposal,  would  never  have  had  existence. 

To  the  number  of  commentators — under 
liie  assurance  that,  where  the  author  is  an 
unconnected  foreigner,  they  will  be  critical 
ones, — and  thence  of  self-appointed  judges, 
under  the  assurance  that  they  will  not  be 
fiivourably  partial  ones, — your  Majesty  sees 
plainly  enoi^,  that  it  is  not  without  concern, 
that  I  should  see  any  limits. 

But,  —  in  regard  to  the  sort  of  a  work  it- 
self which  u  to  be  the  subject  of  this  criticism, 
— one  conditum^  I  must  confess,  I  should  not 
be  sornr  to  see  required, — whatsoever,  in  the 
Whyoi  Umitatum^  might  be  the  effect  of  it 

This  is — that,  to  each  considerable  mass 
of  matter,  —  nay  even  to  each  single  word 
idiere  the  importance  of  it  required  as  mudi, 
—  considerations,  destined  to  serve  in  the 
character  of  reasons, — stated,  in  proof  of  the 
propriety  of  whatever  were  so  proposed  to  be 
established, — should  all  along  be  annexed. 

This  subject  was  touched  upon  in  my  for- 
mer letter :  —  I  cannot  too  earnestly  solicit 
your  Majesty's  attention  to  it. 

Sir,  it  is  only  by  the  criterion  — it  is  only 
by  the  test  —  thus  formed,  —  that  talent  can 
be  distinguished  from  imbecility,  appropriate 
science  from  ignorance,  probity  from  impro- 
bity, philanthropy  from  despotism,  sound  sense 
from  caprice,  —  aptitude,  in  a  word,  in  every 
shape,  from  inaptitude. 

Reasons,  these  alone  are  addresses  from 
understanding  to  understanding.  Ordinances 
without  reasons,  are  but  manifestations  of 
will,  —  of  the  will  of  the  mighty,  exacting 
obedience  from  the  helpless.  Absolve  him 
from  this  condition  —  rid  him  of  this  check, 
*-Bot  only  the  man,  who  presents  a  code  to 
you  for  signature, — but  the  man  who  pre- 
sents your  shirt  to  you,  — is  competent  to 
make  laws.  The  man  who  Dreseatf  the  shirt? 
Tes,  Sir,  or  the  woman  who  washes  it. 

Give  up  this  one  condition,  —  Germany 
alone,  on  any  one  subject  that  you  please, 
win  frunish  you  with  as  many  hundred  codes 
as  you  please :  —  all  of  them  fiuthfully  copied 
from  the  chaos,  which  for  a  different  part  of 
the  world  was  put  together,  some  twelve  or 
thirteen  hundred  years  ago:  —  all  of  them 
composed  upon  the  most  economiod  prin- 
ciples: —  all  of  them  written  at  the  rate  of 
so  many  pages  an  hour:  — all  of  them,  vdth- 
out  any  expense  of  thought. 

No  reasons/  No  reasons  to  your  laws!  — 
cries  Frederick  the  Great  of  Prussia,  in  a 


flimsy  essay  of  his,  written  professedly  or 
this  very  sulrject.  WhynoreaMms?  BecMte, 
(says  he)  if  there  be  any  sadi  appeadsge  to 
your  law, — the  first  puzxle-caose  of  a  lawyer, 
(le  premier  brouillon  d'avocat) — thattabi 
it  in  hand,  will  overturn  it.  Yes,  sure  eBoagk: 
if  so  it  be,  that, — a  textof  Uwpoiirti«9flBe 
way, — a  reason  that  stands  next  to  it  poiirti 
another  way,  — that  is,  if  either  the  hwortk 
reason  is  to  a  certain  degree  ill  coBstnieie4, 
— a  mishap  of  this  sort  may  have  i^aee.  Bat, 
is  this  a  good  reason  against  givimg  re&aomf 
No  more  than  it  wouM  be  against  makM^ 
laws.  As  well  might  it  be  said  —  No  d&«- 
tion  posts!  Why?  Because,  i(  oontag  to 
a  direction  post,  a  fmawfois  piassant  shoaU 
take  it  into  his  head  to  give  a  twist  to  the 
index,  making  it  point  to  the  wrong  road,— 
the  traveller  may  thus  be  put  out  of  his  waj. 

Suppose  now  a  code  produced,  as  usasl, 
without  any  such  perpetual  commentaiy  df 
reasons :  prefoced,  for  form  sake,  and  to  nske 
a  show  of  wisdom — prefixed,  as  hath  so  re- 
peatedly been  done,  by  a  parc^  of  vagnesod 
unapplied,  because  inapplicable,  geaasi^tin, 
under  the  name  o{  principles.  It  may  be  sp- 
proved,  and  praised,  and  trumpeted.  But  ea 
what  grounds?  If,  in  regard  to  this  or  tkt 
particular  provision  or  disposition  of  kv, 
any  distinct  and  intelligible  grounds  far  tke 
approbation  are  produced,  —  the^  wOl  be  lo 
many  reasons.  Why,  then  (may  it  be  aid  to 
the  draughtsman) — why,  if  you  yonrtdf 
know  what  they  are, — why,  unless  yoa  sre 
ashamed  of  them  —  why  not  come  out  with 
them  in  the  first  instance?  —  why  not  spresd 
them  out,  at  one  view,  before  the  puUicat 
large, — instead  of  whispering  them,  one  at 
one  time,  another  at  another,  in  the  ear  of 
this  or  that  individual,  pre-engiu^  by  mte- 
rest  or  prepossession,  in  quality  oftrumpetcr? 
—  But  if  no  suck  grounds  —  that  is,  if  bo 
grounds  at  all — can  be  produced,  where  is  the 
truth  or  value  of  any  such  praise  ? 

On  the  other  hand,  —  suppose  a  body  of 
law  produced,  supported,  and  elucidated,  frosi 
beginning  to  end,  by  a  perpetual  oommeiitary 
of  reasons :  all  deduced  nrom  the  one  trae 
and  only  defensible  principle  —  the  principle 
of  general  utiUtif — under  which  they  will,  sll 
of  them,  be  shown  to  be  included. — Here, 
Sir,  will  indeed  be  a  new  etra: — the  era  of 
rational  legislaiion :  an  example  settosHaa- 
tions: — a  new  institution:  — and  your  Jts^ 
jesi^  the  founder  of  it. 

The  peiM/ is  the  branch  of  law,  widi  wUek 
incontradistinctiootothectoi^  linamsaier 
took  for  granted  that  it  would  be  deeoMd 
most  proper  to  commence.  Beaaons  sre  ob- 
vious, and  seem  conclusive.  In  the  peail 
branch  for  instance,  circumstances  of  nmnt' 
sal  growth  have  place  in  a  larger  proportioa 
than  in  that  other.  On  that  account  it  lie^ 
in  a  more  extensive  degree,  within  the  con|w* 
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toBoeofa  foreign  hand.  In  the  penal  branch, 
too,  dianges  to  any  extent  may  be  made, 
and — 80  they  be  but  for  the  better  in  other 
respeeta,  —  neither  dangw  nor  alarm  be  pro- 
duced by  the  change. 

Not  so  in  the  case  of  the  civil  branch.  Of 
^kat  brandi,  the  grand  and  all-pervading  ob- 
ject ifl — to  keep  out  change : — to  prevent  as 
much  as  possible,  those  dieappoinhikente,  which 
•re  the  result  oi  actual  and  unexpected  change, 
and  those  alartu,  iidiich  are  prodaeed  by  the 
tremnloas  expectation  of  change.  In  this 
case,  general  uncertainty  in  the  state  of  the 
Isw — that  perpetual  source  of  unexpected 
^isaiges,  in  ind^vidnal  instances,  to  an  un- 
fiithomable  extent — is  the  grand  source  of 
evil :  and  uncertainty  is  the  inherent  disease 
of  that  wretdied  substitute  to  law,  which  is 
called  unwritten  law,  and  which,  in  plain  truth, 
18  no  kw  at  aU.  For  this  disease,  written  law 
— liie  only  sort  of  law  which  has  any  other 
tlwD  a  metaphorical  existence, — is  the  only 
remedy.  A  remedy  of  this  sort.  Napoleon 
bad  the  merit  of  giving  to  France.  With  what 
degree  of  skill  it  is  made  up,  I  have  never  yet 
men  any  use  in  the  inquiring.  But,  wretch- 
edly bad  indeed  must  this  remedy  have  been, 
if  it  has  not  been  in  a  signal  degree  better 
ihan  none.  Happy  had  it  been  for  mankind, 
^.  if,  in  this  way  alone,  he  had  set  an  example 
to  its  rulers. 

It  remains  for  me  to  speak  of  the  way  al- 
luded to  at  the  outset,  as  the  other  way,  in 
which,  with  your  Imperial  Majesty's  ap- 
probation, sudi  services  as  it  may  be  in  my 
power  to  render,  may,  in  some  sort,  be  put 
to  use ;  and  in  some  degree,  though  not  an 
equal  degree,  the  objects,  above  spoken  o^ 
attained. 

By  the  same  conveyance  with  the  letter 
from  your  Mijesty,  came  one  firom  Prince 
Adam  Czartoriski.  It  is  to  remind  me  of  an 
eventual  promise  I  had  made  to  him,  and  to 
call  upon  me  for  the  eventual  performance. 
Poland  was,  of  course,  the  subject  of  this  pro- 
arise.  What  gave  occasion  to  it,  your  MiQesty 
BMy,  perhaps,  have  heard  alreaidy  firom  that 
Prmoe.  All  tliat  passed  between  us  on  either 
side  was  in  generals :  things  were  not  at  that 
time  ripe  for  entering  upon  particulars:  your 
M^esty's  intentions  were  not  sufficiently 
known.  But,  from  the  nature  of  the  case, 
an  inference  I  was  led  to  draw,  was — that 
in  relation  to  that  country,  the  constitutional, 
— antecedently  at  least  to  every  other, — 
was  the  branch,  with  relation  to  which,  my 
services  were  in  view.  But,  of  all  branches 
of  law, — the  constitutional  is  that,  in  rela- 
tion to  which,  so  for  as  concerns  the  drawing 
of  a  general  outline,  aforeign  hand  seems  less 
competent  than  in  relation  to  any  other. 
Why?  Beeaose  constitutional  law  depends 
throoghout  upon  loeaUHee,  Here,  then,  the 
plan  of  giving  answers,  as  above,  to  inddeii- 


tal  questions,  is  the  only  one  that  seems  suited 
to  tiie  nature  of  the  case. 

Not  that  in  this  case,  any  more  than  in  the 
other,  tliere  could  be  any  use  in  sending  an- 
swers,— any  forther  than  as,  in  the  place 
to  whi^  they  were  sent,  they  found  a  dis« 
poattien  to  put  them  to  use.  But  i^  in  the 
present  instance,  there  be  any  deficiency  on 
that  head,  —  the  applicaticm,  so  obligingly 
reiterated  to  me  by  that  prince,  is  an  effect 
vrithout  a  cause. 

Meantime,  if  it  were  your  Blajesty's  plea- 
sure to  give  me  orders  for  an  outUne  of  penal 
and  dvil  law,  commencing  with  the  penal  law, 
for  Poland,  —  my  labour,  although  the  field 
of  it  were  confined  to  Poland,  would  find 
motives  idtogether  adequate  to  the  produc- 
tion of  it. 

My  purpose  would  thus  be  answered,  but 
not  that  which  I  can  not  but  hope  to  find  your 
Majesty's.  For  Russia,  —  no  competition,  no 
tribunal  of  free  criticism,  no  school  of  legis- 
lation, no  nursery  for  functionaries,  employed 
m  the  department  oi  legislation:  nothing 
but  a  fiiint  telescopic  view  of  those  establish- 
ments, as  existing  in  Poland.  The  destiny  of 
Russia  delivered  over  to  a  single  hand, — such 
as  everything  I  have  either  seen  or  heard, 
concurs  in  forcing  me  to  regard  as  an  insuf- 
ficient one. 

Your  Bf^esty  sees  my  importunity?  Why 
should  I  be  ashamed  of  it?  It  is  not  for 
money :  it  is  not  for  power :  it  is  not  for  dig- 
nity :  it  is  not  even  for  fovour : — it  is  for  a 
chuice  of  being  of  use:  —  of  use? — and/o 
whom  of  use  ? 

Not  inconsiderable, —  either  in  extent,  or 
number,  or  importance,  —  are  the  subjects  of 
consideration,  whidi  I  have  thus  ventured  to 
submit  to  your  Majesty's  decision.  But,  so 
fitf  as  regards  anytlidng  to  be  done  by  me,  few 
points  there  are  of  any  importance,  in  which 
the  decision  can  be — at  once  so  simple,  so 
easy,  and  so  safo. 

To  set  me  at  work,  all  that  would  be  ne- 
cessary would  be — an  intimation  of  your  Ma- 
jesty's pleasure  to  that  effect.  English  must 
be  Uie  language  in  which  I  write.  It  is  ac- 
cordingly m  t]bat  language,  that,  in  the  first 
instance,  it  must  be  printed.  But  sheet  by 
sheet,  as  fost  as  it  comes  out  in  English,  Mr. 
Dumont,  serving  upon  the  same  terms  ^at  I 
do,  woidd  —  I  am  as  certain  as  if  he  were 
here,  and  told  me  so  —  be  happy  to  render  it 
into  French:  in  which  case,  the  French  trans- 
lation would  be  in  print  nearly  as  soon  as  the 
original.  The  expense  of  the  work  in  Eng- 
tish  would  be  siy  concern :  with  regard  to  the 
Fren<^  it  would  be  as  your  Migesty  pleased. 
To  Petersburgh,  as  many  copies, — in  Eng- 
lish, in  French,  or  in  both,  —  as  your  Blajesty 
pleased  to  order,  should  be  transmitted.  What 
should  be  ^ne  in  relation  to  them  when  there, 
would  of  course  depend  altogether  upon  your 
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Majesty's  pleasure.  But,  I  hope  your  Bd^esty 
will  have  no  objection  to  the  giving  me  a  pro- 
mise, that  when  there,  they  uhaU  see  the  UyhL 
The  work  will  not  be  a  libel :  and,  if  di8a{^ 
proved,  —  and,  with  or  without  reason  as- 
signed, the  disapprobation  declared, — any 
such  disapprobation  will  not,  naturally  speak- 
ing, experience  much  difficulty  in  making  itself 
respected.  I  have  the  honour  to  be.  Sir,  your 
Imperial  Majesty's  ever  frithful  servant, 
Je&bxt  Bbntham. 


No.  XIIL 

Prince  Adam  Czartorishi,  of  Poland,  to 

Jeremy  Bentham,  London.* 

Vienne,  le  S5  AttU  1815. 

M0N8TBUB,  — >  Les  courses  continuelles  que 
sa  Majeste  TEmpereur  a  fisdtes,  apr^  avoir 
quitte  r  Angleterre,  et  les  grands  interSts  qui 
l*ont  occupe  depuis  quelque  tems,  ne  m'ont 
permis  que  dans  ce  moment  de  remettre  i  sa 
M^jest6  Imperiale  la  lettre  que  vous  lui  avez 
addressee,  monsieur.  C*est  avec  un  pbdar 
particulier  que  je  m'empresse  de  vous  trans- 
mettre,  d -joint,  la  reponse  de  sa  Majeste 
Imperiale. 

Veuillex  reoevoir  ^slement  de  mon  c6te 
Tassurance  de  la  haute  estime  que  je  ne  ces- 
serai  de  vous  porter,  et  permettez  moi  d'avance 
de  me  flatter  de  Tespoir,  que  vous  ne  reluse- 
rez  pas  de  nous  eclairer  aussi  de  vos  lumi^es 
dans  tout  ce  qui  pourrait  avoir  rapport  k  la  le- 
gislation, que  sa  Majeste  Impenale  daignera 
accorder  k  la  Pologne.  Je  ne  maoquerai  pas, 
lorsqu*il  en  sera  tems,  de  m'adresser  k  vous, 
monsieur,  et  de  vous  rappeller  les  promesses 
amicales  que  vour  avez  bien  vovia  me  &ire  a 
ce  sujet. 

Je  profite,  en  attendant,  avec  un  grand  em- 
pressement  de  cette  occasion  pour  vous  prier 
d'agreer  I'assurance  de  mes  sentimens,  et  de  la 
consideration  la  plus  distinguee  avec  laquelle 
j*ai  rhonneur  d'^e.  Monsieur,  votre  tr^ 
humble  et  tres  obeisrant  serviteur, 

A.  CZAETORISn. 

TRANSLATION. 

Vienna,  ttth  Aprfl  1815. 

Sib,  —  The  continual  excursions,  which  his 
Majesty  the  Emperor  has  been  making,  since 
his  departure  from  England,  and  the  great  in- 
terests with  which  he  has  for  some  time  been 
occupied,  allowed  not,  until  this  moment,  of 
my  remittbg  to  his  Imperial  Majesty  the 
letter  you  addressed  to  hun.  It  is  with  par- 
ticular pleasure,  that  I  hasten  to  transmit  to 
you  herewith  his  Imperial  Majesty's  answer. 

Be  pleased  to  receive,  at  the  same  time, 
from  myself  the  assurance  of  the  high  esteem 

*  Transmitting,  in  official  form,  the  Emperor 
Alexander's  Letter,  Na  XL 


in  which  I  shall  never  cease  to  liold  you,  sod 
permit  me  in  advance  to  flatter  mysrif  with 
the  hope  that  neither  to  U8,t  will  tiiebcBsfit 
oi  your  assistance  be  refined,  <m  the  occsnon 
of  whatsoever  boon,  in  the  way  oflegishtMi, 
his  Imperial  Blijesty  may  deign  to  grsat  to 
Poland.  I  shall  not  fidl,  when  the  tune  ooBHi, 
to  address  myself^  Sir,  to  you,  and  to  reesl  ts 
your  recolk^:tion  the  friendly  promises  yot 
had  the  goodness  to  make  to  me,  ia  rdate 
to  that  mbrjecL 

Meantime  I  embrace  with  fAeamae  ihk 
occasion  of  begging  your  acceptance  of  tUi 
declaration  of  my  sentiments,  and  of  that  moit 
distmguished  consideration  with  which  I  have 
the  honour  to  be.  Sir,  your  most  hamUe,  sod 
most  obedient  servant,     A.  CzAKToaiao. 

No.  XIV. 

Jeremy  Beniham,  London^  to  Primee  Adam 
Czartorieki  of  Poland, 

QTO«n-8aoare  Place,  Wanlmlnila, 
Jane  181ft. 

Dea&  Sir,  —  For  one  thing,  I  must  begin 
with  casting  myself  upon  the  Emperor's  for- 
giveness as  well  as  yours:  that  is,  the  enor- 
mous length  of  time  ^upwards  of  a  month) 
that  has  intervened,  oetween  my  receiving 
of  the  two  letters,  and  the  dispatchmg  of 
these  my  answers.  Another  thing,  for  niid 
likewise  I  must  beg  your  indulgence,  is — ^the 
rough  state  in  whidi  I  am  reduced  to  send  s 
copy,  of  mine  to  the  Emperor,  for  yoor  use. 

Both  trespasses  have  their  source,  in  aa  en- 
gagement under  which  the  letters  found  ne: 
viz.  that  of  drawing  up  for  this  country,  for 
the  use  of  a  voluntary  associatiofi,  a  plan  of 
National  Education,  in  relation  to  which  I 
may  perhaps  take  the  liberty  of  troubling  you 
with  a  few  words,  before  the  dose  of  the 
present  letter,  or  at  any  rate  by  the  next 
messenger.  As  to  your  copy,  —  the  wb<^ 
business  of  the  Education  sdieme  was  in 
danger  of  being  put  a  stop  to  for  an  indefinite 
len^  of  time,  had  I  not  devoted  myself  ex- 
dusively  to  it ;  as  to  your  copy  —  I  mean 
your  copy  of  my  letter  to  the  Emperor—  I 
hope  you  will  find  it  legible;  and,  consis- 
tently with  my  engagements,  time  could  not 
be  found  for  the  copying  and  revisal  of  another 
fiiir  one. 

As  to  the  original,  you,  as  well  as  he,  will, 
I  fear,  be  sadly  annoyed  by  it^  were  it  only 
for  the  length  of  it.  It  was,  however,  abso- 
lutely necessary  I  should  speak  out:  and  I 
saw  no  hope  of  being  able  so  to  do,  to  an j 
purpose  in  any  lesser  compass.  I  hear  it  sod 
everywhere — that  he  is  a  yood'ttataredwam : 
— by  what  you  will  find  me  saying  to  hin, 
that  quality  will  be  put  to  the  teaL    ** 


FroD 


-f-  Meaning,  as  weU  as  Russia,  to  which  ooonciy 
alooe  the  I^jer  in  question  had  bone  rcfetenee. 
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Jeremjf  Bentham  to  Prince  Adam  Czartoriski, 


me,  if  he  has  paiienee  enough,  he  may  thus 
rtmdj  wbai  from  a  man  in  any  other  situation, 
it  is  not  in  the  nature  of  things  that  he  should 
either  read  or  hear, 

A  handage  on  his  eyes — leading-strings  on 
his  shoulders — on  tkis  part  of  the  field  of  go- 
vernment, such  has  hitherto  been  his  coUmme. 
My  aim  is  to  rid  him  of  those  appendages;  — 
is  it  possible  he  should  forgive  me?  Forgive 
me  or  not,  that  is  not  the  point:  that  he  should 
suffer  hiniself  to  be  rid  of  them,  thai  is  the  one 
thing  naedfuL 

I  hope  this  will  not  draw  yon  into  a  scrape: 
a  scrape  on  your  part  so  perfectly  undeserved : 
for,  no  such  thing  as  a  tale  out  of  school  have 
I  ever  had  from  you, 

U,  by  anything  I  have  said,  an  end  diould 
be  put,  not  only  to  that  correspondence,  but 
to  another,  which  is  so  truly  flattering  to  me, 
—  I  shall  be  truly  sorry.  But  it  was  necessary 
to  ran  the  risk :  for  I  think  you  will  agree 
with  me,  that,  whether  with  it  anything  be 
done  or  no,  without  it  nothing  was  at  any  rate 
to  be  done. 

The  letter  addressed  to  his  Majesty  I  put 
into  a  separate  packet.  I  avoid  purposely  any 
such  attempt  as  that  of  making  it  pass  through 
your  hands.  In  relation  to  an  official  per- 
son there  so  frequently  alluded  to,  it  was 
absolutely  necessary  I  should  speak  without 
reserve :  and  there  seemed  neither  necessity 
nor  use  for  your  being  involved  in  any  such 
business. 

Even  if  it  should  be  in  the  conetttutumal 
part  of  the  field  oflaw,  that  my  labours,  such  as 
they  are,  should  be  desired  by  you  —  (though 
for  reasons  already  given,  that  is  the  part,  in 
relation  to  which  my  hopes  of  being  of  use  are 
least  sanguine) — I  repeat  my  promise  to  put 
them  under  your  command :  1.  Because  I  do 
not  absolutely  despair  of  beingable  to  do  good, 
here  a  little  and  there  a  little  —  even  in  rela- 
tion to  that  branch ;  2.  Because  (as  I  say  to 
the  Emperor,)  that  is  the  branch,  which,  / 
ituagimcj  you  had  more  particularly  in  view. 
But,  my  expectations  are  much  more  extern- 
mtfe^  as  well  as  sanguine,  in  relation  to  the 
pemai  and  the  civil  branches:  including,  in 
both  eases,  (though,  so  fitr  as  concerns  the 
orgamaation  of  the  judicial  eetablishment,  it 
bdkmgs  to  the  eonetitutional  branch,)  the  eye- 
tern  ^procedure.  Why?  Because,  in  the 
cm/  branch,  there  will  be  a  good  deal  of  mat- 
ter,—  and  in  the  penal  a  good  deal  more,  — 
applicable  alike  to  the  circumstances  of  all 
emmtriee  ;  and  therein  applicable*  with  little  or 
DO  difference,  under  any  form  of  government. 
So  fitf ,  therefore,  I  could  myself  propose  mat- 
ter, with  a  tolerable  expectation  of  its  being 
received,  and  thence  with  a  pro^rtionable 
Aegret  of  fiidlity  and  alacrity :  whereas,  in  re- 
gard to  eometitutioncU  law,  in  which  is  included 
ihefirm  of  government,  it  would  be  folly  for 
me  to  pretend  to  originate  anythi\ig  consider- 
VoL.  IV. 
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able.  What  is  the  monardi  willing  to  leave, 
or  to  concede,  to  your  nobles,  and  the  great 
body  of  the  people,  taken  together?  What 
are  the  monarch  and  your  nobles,  taken  to- 
gether, willing  to  leave,  or  to  concede,  to  the 
great  body  of  the  people  ?  What  are  the 
people  at  present  in  a  condition  to  receive,  if 
the  powers  on  which  it  depends  were  willing 
to  concede  it  to  them  ?  What  more,  within 
a  moderate  space  of  time,  may  they  be  ex- 
pected to  come  of  themselves  to  be  m,  or  to 
be  capable  oi  being  put  into,  a  condition  to 
receive, — and  by  whist  means  ?  —  All  this,  if 
known  to  anybody,  is  known  to  you :  not  a 
particle  of  it  to  me. 

When,  near  the  close  of  the  reign  of  poor 
King  Stanislaus,  a  constitutional  code  for 
Poland  was  drawn  up,  Bukati  (he  I  think  it 
was  that  was  then  resident  here)  sent  me  a 
copy  of  it.  What  is  become  of  it,  I  do  not 
exactly  know.  But  what  I  remember  is  — 
that  people  in  general  were  here  much  pleased 
with  it :  mvself  among  the  rest,  as  fiir  as  I  had 
looked  at  it,  which  was  very  slightly :  for, 
being  deeply  embarked  in  other  pursuits  at 
the  time,  nothing  called  upon  me  to  suspend 
them  for  any  sudi  purpose  as  the  making  a 
study  of  it. 

On  the  present  occasion  —  that  paper,  is  it 
intended  to  form  the  basis  f  This  is,  I  doubt, 
too  much  to  hope.  Though  why  should  it 
be?  There  would  be  a  field  for  experiment- 
ing in :  and,  to  a  monarch  with  the  whole  Rus- 
sian empire  under  such  entire  command,  what 
possible  danger  can  there  be  fixnn  any  such 
experiment?  Under  the  Great  Turk,  was  not 
Ragusa  even  a  republic  f  In  such  a  case,  more 
real  ^ciency  than  what  he  would  lose  in  the 
shape  of  coercive  power,  the  autocrat  of  Russia 
would  gain  in  the  shape  of  gentle  influence: 
loss,  were  there  any,  would  be  all  of  it  to  the 
successor, — who,  not  having  been  the  author 
of  the  boon,  would  not  be  a  sharer  in  the  gra- 
titude. But,  even  by  him  —  he  being  used  to 
the  comparatively  new  state  of  things  —  the 
loss,  if  there  were  any,  would  not  be  felt. 

It  is  now,  I  think,  about  forty  years  since 
I  first  began  to  lift  up  my  prayers  for  Poland. 
The  most  intimate  fiiend  I  had,  vras  John 
lAnd,  —  privy  counsellor  to  the  king, — and, 
under  his  Majesty,  original  institutor  as  well 
as  director  of  a  school  for  four  hundred  cadets 
at  Warsaw  (of  which  I  know  not  the  fote,) 
—  and  governor  to  Prince  Stanblaus,  nephew 
to  the  poor  king,  —  whose  business  at  our 
court  he  did  for  a  number  of  years,  writing  a 
letter  from  London  eyety  other  post-day,— 
Bukati  being  all  the  while  the  resident  kept 
for  show,  because  our  king  would  not  see  m 
that  character  one  of  his  own  subjects.  Lind*s 
first  appearance  at  Warsaw  was  in  that  of 
reader  of  English,  —  to  your  fiither,  or  your 
uncle,  —  I  forget  which  it  was.  Oh,  how  we 
used  to  talk,  and  talk,  of  Poland !  and  how 
LI 
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PAPERS  ON  CODIFICATION. 


[No.  XIV. 


we  used  to  curse  the  Fredericks,  ^ea<  as  they 
were,  not  to  mentioB  other  persons. 

Bdng  of  all  countries  and  of  no  party,  I 
have  just  sent  off  to  Paris  a  large  packet  of 
printed  copies,  of  a  part  of  the  Education 
scheme,  to  leading  men  there :  — Bourbonites, 
Napoleonites,  and  Republicans  promiscuously, 

—  some  of  them  old  friends  of  mine. 

If  you  follow  the  camp,  perhaps  you  may 
make  prize  of  them :  —  yet  I  should  be  sorry 
you  should :  were  it  only  because  while  you 
are  at  Paris,  you  will  not  be  at  Wartaw :  and, 
whether  you  are  so  or  no,  I  am  of  the  num- 
ber—  and  that  I  beliere  not  a  small  one  — 
of  those  who  are  impatient  for  your  being 
there. 

Well  —  but  about  this  Education  scheme : 
were  it  only  to  account  for  the  delay,  a  few 
words  I  find  I  must  trouble  you  with  about 
it :  even  here,  an  experiment  of  it  is  about  to 
be  made,  in  a  part  of  that  garden  of  mine 
which  you  saw.  It  has  for  its  object — the 
appljring  to  the  higher  branches  of  learning, 

—  and  tiie  higher  as  well  as  middling  ranks 
of  the  community, — that  new  system  of  in- 
struction, of  the  success  of  which  you  cumot 
but  be  more  or  less  apprised.  Brougham,  Sir 
James  Mackintosh,  —  and,  if  I  can  persuade 
him  to  lend  his  name, — for  this  is  all  he  can 
have  time  to  lend — RomiUy,  will  be  at  the 
head  of  it.  For  the  details  of  the  management, 
there  will  be  some  very  efficient  men,  with 
whose  names  you  can  scarcely  be  acquainted. 
For  reasons  not  worth  troubling  you  with,  — 
my  fixed  determination  has  been,  from  the 
very  first,  not  to  be  of  the  number.  In  the 
executive  department  of  it,  I  accordingly  bear 
no  part :  but  of  the  legislative,  the  initiative 
has  fiillen  wholly  to  my  share.  My  labours  in 
that  field  had  (I  believe)  already  commenced, 
when  I  had  the  honour  of  receiving  you :  and, 
for  want  of  their  being  completed,  the  busi- 
ness was  at  a  stand ;  and,  bv  a  few  days  more 
of  delay,  the  season  might  have  been  lost  (I 
mean,  the  time  when  expected  contributors 
are  in  town ;)  and  the  execution  of  the  plan 
deferred  for  a  whole  twelvemonth :  and  there- 
by perhaps  finally  defeated. 

It  is  now  in  such  advance,  that  everjrthing 
which  it  is  necessary  to  publish  in  the  first 
instance,  is  either  alroidy  in  print,  or  in  the 
printer's  hands.  A  copy  or  two  will,  I  trust, 
be  brought  to  you  by  the  next  messenger.  On 
this  field,  at  any  rate,  in  doing  what  I  have 
done,  I  consider  myself  as  being  at  work,  — 
not  less  for  Russia  and  Poland,  than  for  Lon- 
don.  For  the  elementary  branches,  as  taught 


upon  the  BeO  and  Lancaster  syatem,  Perii 
is  already  provided  with  a  schodnMBter  froai 
hence.  The  son  of  a  Protestant  clergy  ia  ~ 
Martin,  I  think,  is  his  name — waa,  in  Loaii 
the  Eighteenth's  time,  sent  bom  the  nortkof 
France  to  a  Lancasterian  sdiool,  lor  the  ex- 
press purpose  of  learning  the  method,  —ad 
is  now  at  Paris;  and  (I  understand)  wtaA 
caressed  there.  His  bu^^iess  there  is,  to  fimn 
instructors.  The  salary  offered  to  him  «m 
£200 :  —  for  such  a  station,  a  very  coesider- 
able  salary  at  Paris.  ~*<  Sir,**  says  be,  '^  tint 
will  be  too  mud).  Economy — auceeai  or 
fidlure  depends  upon  the  degree  of  etmem^. 
Such  asum"  (naming  it)  **  is  periuipe  as  madi 
as  you  need  give.  By  this,  the  price  will  be 
set  to  those  who  succeed  roe.  If,  in  ray  Di- 
stance, in  consideration  of  my  beuig  the  first 
institutor,  you  see  any  daim  to  extnardiaary 
remuneration, — let  that  come  by  and  by,  wha 
by  experience  you  see  what  I  have  Bone." 

Just  the  same  thing  might  the  Emperor  do 
for  Petersburgh  and  for  Warsaw.  TheeipesK 
—  I  mean  the  necessary  expense  .-woidd  be 
next  to  nothing :  and  if  Uks  cannot  sueoeed 
with  you,  I  am  at  a  loss  to  think  i^at  dte 
can. 

For  this  purpose,  you  will  see  how  neces- 
sary it  has  been  for  me,  to  take  a  fresh  peep 
into  every  nook  and  cranny  of  the  whole  field 
of  art  and  sdence :  my  business  having  bees, 
to  apply  the  new  metJiod  of  iostmction  to 
every  part  of  that  field,  that  is  deemed  es- 
pableofreodvingit.  My  endeavour  has  been, 
to  reduce  the  whole  sketch  into  as  narrow  a 
compass  as  possible :  and,  the  narrower  the 
compass,  the  greater  the  quantity  of  Wboor 
which  it  has  cost  me.  -  Locke's  Es«y  (so  be 
tells  us  himself  in  his  prefoce)  is  too  long— 
Why?  *<  Because,*'  says  he,  «<  I  had  not  tisM 
to  make  it  shorter." 

If  upon  the  field  of  Codification  it  be  in  ny 
power  to  throw  any  light,  you  see  the  termi 
upon  which  it  is  in  the  power  of  your  Alex- 
ander to  have  it.  Exa^y  those  upon  which 
God  Almighty  had  his:  a  couple  of  words, 
the  whole  of  the  expense. 

I  hope  the  Emperor  will  not  be  angry  with 
me  for  returning  his  ring:  if  it  bad  been  s 
brass  or  a  glass  one,  I  would  have  kept  it 
If  he  will  send  the  value  of  it  to  my  nasten 
and  employers,  as  above,  for  their  scAooA  I« 
as  well  as  they,  shall  be  all  gratitade.  Bat 
of  this,  in  that  ensuing  letter,  with  w)aA 
this  threatens  you.  Believe  me  ever,  with  tbe 
truest  respect.  Dear  Sir,  your  most  ohedieiit 
servant,  Je&bmt  Buvtbam. 
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PUBLIC  INSTRUCTION. 


No.  I. 

(CimGULAB.)~Xeft«r  from  HU  ExeeUeney 
WUaom  Quy  NickoUu^  Gotfemor  of  Vir- 
gimia^  on  tks  sulntct  ofPubHc  InUntctUm, 
A^dreued  (Me  copy  of  aofticA  thi»  is  a 
trmmxeript)  to  Hi$  Excmmeif  John  Qmmof 
Adaau^  iGmster  PladpotmHary  from  the 
VniUd  States^  Ltrndom  Beceived  b&  him 
llik  SepUmbtr  1816. 

BidunoDd,  May  aoch,  1816. 

Snt, — By  a  resolution  of  the  General  As- 
aemldy  of  Virginia,  tbe  president  and  direc- 
tors of  the  literary  Fond  are  requested  to 
digest  and  report  a  system  of  public  education, 
calculated  to  give  effect  to  the  appropriations 
made  to  that  object  by  the  legislature,  and 
to  comprehend  in  such  system  the  establish- 
ment of  one  university,  and  such  additional 
colleges,  academies,  and  schools,  as  shall  dif" 
fuse  the  benefits  of  education  throughout  the 
commomnealth,  and  such  rules  for  the  govern- 
ment of  such  university,  colleges,  academies, 
and  schools,  as  shall  produce  economy  in  the 
expenditures  fiw  the  establishment  and  main- 
tenance of  good  order  and  discipline  in  the 
management  thereof.  As  President  of  the 
Board,  the  du^  devohes  on  aie,  to  collect  from 
every  source  the  information  necetsary  for  this 
importmnt  object. 

The  great  cause  of  literature  and  science  is 
not  heal  in  its  nature,  but  is  an  ojMeot  of  inte- 
rest to  the  whole  human  species.  The  common- 
wealth of  letters  embraces  every  region^  however 
remote.  It  cannot  fiiil  to  excite  pleasing 
emotions  m  every  enlightened  American,  to 
perceive  that  Virginia  has  taken  this  subject 
under  its  patronage,  and  devoted  a  fund  to 
its  accomplishment,  which  is  annually  in- 
creasing. To  you.  Sir,  I  think  it  proper  to 
address  myself  knowing  your  attadiment  to 
literature,  and  feeling  great  confidence,  that 
you  will  not  consider  your  valuable  time  mis- 
spent in  communicating  any  ideas  which  may 
promote  so  useful  an  o^ect. 

I  can  assure  you,  they  will  be  received  with 
that  high  sense  of  obligation,  which  their  im- 
portance must  inspire.  I  have  the  honour  to 
be,  widi  great  respect.  Sir,  your  humble  ser. 
▼ant,  WiLSOK  Caet  Nicholas.' 


*  Nola  wsU,  in  cotQUDCtioQ  with  the  end  pvo- 
pQMd  by  this  pcMidiBff  dtlssn  of  this  American 


No.  II. 

(CwcOLAa.)  —  To  the  Governor  of  the 
State  of 

Qoe«n-8qiiai«  PIsea.  WMtmlnstar, 
London,  June  1817. 
Sot,  -^  This  letter  waita  upon  you,  in  com- 
pany with  one  on  the  sulpect  of  Codification. 
By  that  letter,  the  offer  is  made  of  a  work  to 
be  eventually  undertaken  in  future :  by  the 
present  one,  your  acceptance  is  requested  for 
two  works,  both  of  them  already  executed. 
One  of  thcnn  is  comprised  in  the  compass  of 
a  shigle  whole-sheet  taMe :  it  consists  of  a 
summary  view  of  the  system  or  mode  of  in- 


Sute,  Che  means  employed  by  him  for  the  accom- 
plishment  of  it :  end  in  view,  maximising  the 
subserviency  of  the  proposed  institution,  to  the 
pubUc  objects  to  the  furtherance  of  whidi  it  Is 
directed ;  vis.  maximisation  of  the  qmmiity  and 
value  of  the  body  of  intelleetual  endowment  and 
active  talent  in  the  several  shapes  in  question; 
in  other  words,  maximiauion  or  the  extent^  as 
measured  bv  the  number  of  the  individuals  in 
question :  or  the  extent  to  which,  as  well  as  of 
the  degree  of  ffromptUude  with  which,  commu. 
nicatkn  of  the  seveial  branches  of  instruction 
shall  rcraeetively  be  made:  means  employed  for 
conqiassing  the  end — coUecting  flwm  anmations 
the  appro^iate  lights 

Compare,  with  the  course  taken  by  government 
in  this  Anglo-American  nation,  the  course  taken 
in  relation  to  the  same  part  of  the  field  of  thottjiht 
and  action,  by  the  govenunent  of  the  Engnsb 
natloB,  ftom  which  It  sprung.  Under  the  do- 
ynjfiiim  of  fiffistsr  interest,  and  interest<4>^otten 
prejudice.^ by  government  and  by  individuals, 
the  benefit  of  the  endowments  employed  as  means 
of  instraction  confined— studiously  and  anxiously 
confined  —  to  suchindividuals  of  the  iMng  gene- 
ratkm,  whose  narenta  will  submit  to  fetter  their 
minds,  by  conining  them  to  piesciibed  ibrras  of 
religious  exercise,  to  which,  on  pain  of  exclusion 
ftom  the  proffered  benefit,  their  assent  is  forced : 
assent,  fi>r  the  procurement  o(  which,  if  it  were 
not  mendacious,!  the  force  thus  employed  would 
be  useless. 

On  this,  as  on  an  other  occasions,  end  In  view 
of  a  representative  democnticgovsfnmsnt,  maxi- 
misation of  the  benefit  to  the  univertal  interest: 
^  end  in  view  of  monarchical  government,  as 
determined  by  the  veiy  nature  of  the  govern* 
ment,  maximisation  of  the  benefit  to  the  separate 
and  sktitter  interest  oi  the  ruling  one,  and  the 
sub-ruHt^  ftwi  Meant  employed,  nefpetnal 
addition  to  the  force  and  eflideBcy  of  asslfish 
tysanny  t  to  the  yoke  of  a  sdf-bliiided  and  ahiect 
servitude^ 
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struetion,  termed  sometimes  the  new  wi/ttem 
of  ifutrucHoH,  sometimes,  from  the  inventors, 
the  Bell  and  Lancaster  system,  the  utility  of 
which  has  already,  in  so  many  other  countries 
as  well  as  in  that  which  gave  it  birth,  re- 
ceived such  ample  testimony  from  experience. 
In  the  sheet  in  question,  tiiere  is  very  little 
thfit  can  be  called  mine,  except  the  compres- 
sion and  arrangement  which  I  have  endea- 
voured to  give  to  the  matter  of  it.  Of  the 
opinion,  which,  by  a  judge  of  acknowledged 
and  official  competence,  Comte  Delasteyrie, 
has  been  formed  of  the  sort  and  degree  of  ser- 
vice rendered  by  the  execution  of  this  minor 
and  subordinate  task,  the  expression  may  be 
seen  in  a  letter  from  Paris,  with  which  I  was 
honoured  by  Uiat  gentleman,  in  consequence 
of  a  copy  of  this  same  table,  which  witbmit 
any  accompanying  letter  had  been  transmitted 
to  him. 

The  other  is  a  work  altogether  my  own, 
intituled  Chrestomathia,  written  for  the  pur- 
pose of  extending,  and  applying  to  the  ulte- 
rior and  higher  branches  of  learning,  for  the 
use  of  the  higher  and  more  opulent  classes, 
the  mode  of  instruction,  already  applied  with 
such  undisputed  success,  to  the  primordial  and 
elementary  branches,  for  the  use  of  the  least 
opulent,  and  most  populous  classes.  The  pro- 
posed institution  having  already,  in  a  quan- 
tum nearly  sufficient  for  its  commencement, 
received  the  requisite  pecuniary  support  from 
a  number  of  distinguished  characters,  —  a 
building,  upon  a  new  plan  of  architectural 
construction,  styled  the  Panopticon  plan,  the 
idea  of  which  first  originated  with  my  brother 
(my  only  and  younger  brother.  Sir  Samuel 
Bentham,)  is  on  the  point  of  being  com- 
menced, within  view  of  St.  James's  Pkrk,  in 
a  quarter  of  my  garden  which  has  been  allot- 
ted to  the  purpose.  As  to  the  book  intituled 
Chrestonuuhia,  though  it  has  not  as  yet  quite 
reached  the  extent  originally  proposed  to  be 
given  to  it,  it  may,  as  to  the  mam  purposes 
of  it,  be  considered  as  a  work  already  exe- 
cuted. It  has  not  yet  been  made  public  in 
this  country  in  the  way  of  sale,  but  is  ex- 
pected  to  be  out  in  a  few  days.  What  there 
is  of  it  at  present  consists  of  two  parts.  Of 
Part  I.,  being  all  of  it  the  printing  of  which 
had  been  completed,  a  copy,  in  compliance 
with  the  general  invitation,  given  in  a  printed 
circular  by  the  then  Governor  of  Virginia, 
dated  Richmond,  May  dOth,  1816,  and  re- 
ceived in  London  on  the  17th  September  of 
that  year,  ^vas  soon  after,  by  Mr.  Adams,  to 
whom,  in  his  quality  of  minister  plenipoten- 
tiary of  the  American  United  States,  a  copy 
of  that  circular  had  been  addressed,  received 
from  me  at  his  desire,  and  transmitted  to  the 
State  from  whence  the  invitation  came.  Of 
Part  II.,  consisting  of  an  essay  of  the  lo- 
gical kind,  on  the  suhject  of  Nomenclature 
and  Classification,  the  need  of  which  had  been 


suggested  by  the  general  map  of  tbe  fidd  cf 
learning,  described  by  Lofd  Baooo,  aad  exe- 
cuted by  D'Alembert  for  the  fint  Fnmdk 
Encyclopedia,  the  publication  had  wiited  kt 
some  Tabular  Sketches,  the  printiiig  of  whidi 
has  just  now  been  completed. 

A  drcumstance,  by  reasoD  of  whitk  tin 
work  on  Nomenclature  and  nawaificaliiM  id 
general  may,  in  addition  to  its  more  gcncfil 
and  prindpiEd  use,  be  considered  as  ^onnii^  s 
not  altogether  unapt  accompamment  to  tie 
offer  made  of  the  draught  of  an  all-oompre- 
hensive  Code  of  Law,  is  thia :  —  yis.  that  ia 
the  aggregate  of  the  logical  conceptions  to 
which  expression  is  given  in  this  part  of 
Chrestomathia,  a  sort  of  iiutnamemi  ia  sap- 
posed  to  have  been  constructed,  by  the  h^ 
of  whidi  a  new  sort  of  security  is  supposed 
to  be  afforded,  for  the  connected  qualities  of 
deamess,  correctness,  and  coaqtleiasess:  qua- 
lities,  upon  the  degree  of  which  so  easentiaUy 
depend,  whatsoever  beneficial  effects  can  be 
looked  for  from  a  discourse  of  any  kind,  aad 
in  particular  firom  any  discourse  JJtggfwf  to 
produce  the  effect  of  law. 


No.  IIL 

Ptfis,  C8  ai  AoBt,  18B. 

MoNsifitra,  —  J'ai  re9U  votre  2d  TaUe 
Chrestomathique  surle  systdme  de  Lancwter. 
L'ordre  syst^matique  et  preds,  avec  leqad 
vous  tracez  les  avantages,  Pimportance,  ci 
les  applications,  que  presente  ce  nouvesa 
moyen  d'instrocUon,  apprendra  i  TEurope  i 
mieux  connoltre  toute  son  importance,  ei 
vous  contribuerez  ainsi  i  lui  donner  on  plas 
grand  developement. 

Nous  fiiisons  des  efforts  poor  parrenir  m 
grand  but  que  se  proposent  tous  les  |Ailsn- 
thropes  edaires  de  TAngleterre.  Noas  ne 
pouvons  pas  y  parvenir  avec  la  mine  mpi- 
dite,  vd  les  droonstances  desastreoses  qai 
accablent  la  France,  et  le  syst^me  de  destrae- 
tion  et  de  ravage  qui  y  r^e.  Mais  les  nuni- 
vaises  choses  n'ont  qu*un  temps,  et  e^>eraas 
que  celui  des  bonnes  arrivera  un  jour. 

Je  suis  bien  flatte  que  cette  drcoostance 
me  procure  le  plaisir  de  vous  temoigner  let 
senrimens  d'estime  et  de  veneration  que 
m*ont  procure  depub  long-temps  vos  travauz, 
si  utiles  &  I'humanit^. 

C.  P.  Delastxtus. 

TRAKSLATION. 

Sib, — I  have  rccdved  your  seoood  Chret> 
tomathic  Table,  relative  to  the  spteai  of 
Lancaster.  The  systematic  and  precise  order, 
with  which  you  trace  the  advantages,  the 
importance,  and  the  applications  presented 
by  this  new  instrument  of  instruction,  wUl 
render  Europe  better  acquainted  with  the 
whole  compass  of  its  importance,  and  yon 
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will  thus  contribute  greatly  to  the  develop- 
ment of  it. 

Our  exertioiis  are  directing  themselves  to 
the  attainment  of  the  great  end,  which  the 
entigfatened  philanthropists  of  England  pro- 
pose to  themselTes.  We  cannot  make  our 
way  to¥rards  it  with  the  same  rapidity,  by 
reason  of  "Uie  disasters  in  which  France  is 
overwhelmed,  and  the  system  of  destruction 
and  ravage  which  has  place  there.  But  the 
bad  thii^  of  this  world  have  but  their  time, 
and  one  day,  let  us  hope,  the  good  ones  will 
take  their  place. 

U  is  a  drcomstance  very  flattering  to  me, 
that  ihe  occasion  afibrds  me  the  pleasure  of 
testifying  those  sentiments  of  esteem  and 
veneration,  which  in  my  mind  have  for  this 
long  time  been  among  the  fruits  of  those  la- 
hom  of  yotura,  which  have  been  so  useful  to 
C.  P.  Dblastbtrie. 


No.  IV. 

Notice  etmeeming  Chrestomathia,  bjii  the  Paris 
LamoaUerian  Instruction  Society, 

Report  of  the  British  and  Foreign 
School  Society  to  the  General  Mebt- 
iNo,  Dec.  12,  1816.  —  Extract. 

Appendix,  p.  20 A  "  General  Report," 

made  by  the  Parisian  Society,  "  on  the 
**  situatioD  of  Schools  established  on  the 


**  principle  of  Mutual  Instruction  in  the 
**  Departments,  the  Capital,  and  its  Vi- 
*<  dnity,  followed  by  an  Extract  from 
"  Foreign  Correspondence:  read  by  M. 
**  JoMARD,  one  of  the  Secretaries  of  the 
<*  Society,  at  the  General  Meeting  of  the 
"  28d  of  August  1816." 

Ibid,  p.  28.— £ii^/aN<f. — We  have  received 
from.  England  interesting  accounts  on  the 
improvement  of  schools,  particularly  on  the 
application  of  the  system  to  the  instruction  of 
adults,  which  will  be  the  object  of  a  separate 
report. 

The  account  of  the  establishment,  pro- 
jected in  London  bv  Mr.  Bentham,  to  turn 
the  new  system  to  the  profit  of  the  middling 
class  of  society,  and  apply  it  to  the  tuition 
of  languages,  drawing,  and  sciences,  is  the 
most  importuit  information  that  the  society 
have  received  from  England,  since  the  last 
general  meeting.  The  method  has  just  been 
introduced  into  the  English  School  of  Ar- 
tillery, for  the  instruction  of  mathematics : 
and  new  Greek  and  Latin  grammars  have 
been  cmnpiled  to  serve  for  the  study  of  those 
languages  on  the  same  principles. 


[For  some  further  notices,  coming  properly 
under  the  head  of  **  Public  Instruction,'*  vide 
supra,  Part  L  p.  530.] 
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CODIFICATION  PROPOSAL, 

ADDRESSED 

BY  JEREMY  BENTHAM 


ALL  NATIONS  PROFESSING  LIBERAL  OPINIONS; 


IDEA  OF  A  PROPOSED  ALL-COMPREHENSIVE  BODY  OF  LAW, 


AN  ACCOMPANIMENT  OF  REASONS,  APPLYING  ALL  ALONG 
TO  THE  SEVERAL  PROPOSED  ARRANGEMENTS: 

THESE  REASONS  BEING  EXPRESSIVE  OF  THE  CONSIDERATIONS,  BT  WHICH  THE  SEVERAL 
ARRANGEMENTS  HAVE  BEEN  PRESENTED,  AS  BEING,  IN  A  HIGHER  DEGREE 

THAN  ANT  OTHER,  CONDUCIVE  TO  the  greatest  happiness  of  the 
greatest  number,  of  the  individuals  of  whom  the 

COMMUNITY  IN  QUESTION  IS  COMPOSED* 
INCLUDING 

OBSERVATIONS 

RK8PBCTIN0  THB  HANDS,  BT  WHICH  THE  ORIGINAL  DRAUGHT  OF  A  WORK  OF 
THE  SORT  IN  QUESTION,  MAT,  WITH  MOST  ADVANTAGE,  BE  COBIFOSED : 

ALSO, 

INTIMATION,  FROM  THE  AUTHOR,  TO  THE  COMPETENT  AUTHORITIES 
IN  THE  SEVERAL  NATIONS  AND  POUTICAL  STATES, 

EXPRESSIVE  OF 
HIS  DESnUE  AND  READINESS  TO  DRAW  UP,  FOR  THEIR  USE  RESPECTIVELY, 

THE 

ORIGINAL  DRAUGHT  OP  A  BODY  OP  LAW, 

SUCH  AS  ABOVE  PROPOSED. 


ORIGINALLY  PRINTED  IN  182S. 
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ADVERTISEMENT. 


THIS  PAPER  CONSISTS  OP  TWO  PARTS:  — 

Part  I.  Argumevtb  :  or  PotUiimt^  with  Prooft  by  iZfluoM— This  Pait  mntiint  In  twdfe 
Positions  a  more  particular  explanation  of  the  nature  of  the  proposed  work,  together  vith  the 
noonds  on  which,  in  pofaic  of  argument,  the  proposal  restk  These  Positions  fonn'the  hcMis  sr 
ntles  of  so  manj  sections,  from  the  matter  of  which  thejr  respectiTdy  receive  their  proofiL 

Part  IL  TESTiMOyiALS.— This  Part  consists  of  divers  papers,  expressive  of  the  ( 


entertained  by  diveis  constituted  authorities,  in  diven  States,  in  relation  to  the  proposed  Aothsr: 
conceptions,  ooncurrinff,  as  supposed,  in  affording  a  presumption  in  fiivour  of  nit  ^ititode,  with 
relation  to  the  proposea  work. 
It  will  be  for  eadi  reader  to  choose  on  which  of  these  two  Parts  he  will  bestow  the  fint  ghusob 


CONTENTS  OF  PART  I. 


ARGUMENTS. 
POSITIONS,-WITH  REASONS  FOR  PROOPa 

§  1.  In  every  political  State,  the  greatest  happiness  of  the  greatest  number  requires,  that  it  be 
provided  with  an  all-oomprehennve  body  of  law.  — All-comprehensiventss^  praeticmbk 
and  indispensable^       ...........         pagg  SSJ 

%  Thegreatestliaopinessof  the  greatest  number  requires,  that  such  body  of  law  be  through- 
out accompamed  by  its  rationale;  i^  e,  an  indication  <Mf  the  reasons  on  whidi  the  sevoml 
arrangements  contained  in  it  are  grounded.  —  RatUmaky  though  unexampled^  indis^ 
pensaSlCf ......538 

3.  The  greatest  happiness  of  the  neatest  number  requires,  that  these  ressons  be  suditiiroagh- 

out,  as  shall  snow  the  conduciveness  of  those  several  arrangements  to  the  all-compte. 
hensive  and  only  defensible^nd  thus  expressed.  ^Bationale,  indicative  ofcondmeiveness 
to  happiness^       .............         |39 

4.  The  greatest  happiness  of  the  greatest  number  requires,  ihat,  in  this  rationale,  the  several 

,  reasons,  or  sets  of  reasons,  oe  contiguously  atuched  to  the  several  arrangemcDts,  to 
which  they  respectively  apply.  —  Rationale^  interwoven,  not  detached,  .  .  643 
A.  The  greatest  happiness  of  the  greatest  number  requires,  that,  for  the  function  exerdsed 
by  the  drawing  of  the  original  draught  of  such  a  code,  the  competitors  admiftfri  be  as 
many  as.  without  reward  at  the  pubfic  expense,  can  be  obtained:  and  safer  that  of  pro- 
posing  alteratioos  in  such  draught  as  shall  have  been  adopted.  Plan  for  obtaining  com- 
petitors, —  Receive  draughts  from  all  hands,        .......Mi 

6.  The  greatest  happiness  of  the  greatest  number  requires,  that,  for  the  drawing  of  any  such 

draught,  no  reward  at  the  public  expense  be  given. — At  additional  expense,  retsard  none,  Ml 

7.  The  greatest  happiness  of  the  greatest  number  requires,  that  every  draught  so  given  in  be, 

from  beginning  to  end,  if  possible,  the  work  of  a  single  hand.  —  Hands,  not  more  than 
one, --.-....--6M 

8.  The  greatest  happiness  of  die  greatest  number  requires,  that,  such  orisinal  dran^  being 

the  work  of  a  single  hand,  be  known  to  be  so.  —  Hand,  known  tooehut  one,       -       5S9 
9.' The  greatest  happiness  of  the  greatest  number  requires,  that,  such  original  drau^t  being 
the  work  of  a  single  hand,  and  known  to  be  so,  it  be  known  whose  tEe  hand  o.-^HantL, 
known  whose  i/M,.-.        .-...-.--         iSS 
IOL  The  greatest  happiness  of  the  greatest  number  requires,  that,  for  the  drawing  of  the  ori- 
ginal draught,  all  foreigners  be  admitted  into  the  competitioo:  and  that,  in  so  &r  m 
applicable,  unless  it  be  in  all  particulars  taken  together  deddedly  inferior,  the  draught 
or  a  foreigner  be  employed  in  preference. — Hom,  ajbreigner's  preferable,       -        56i 

11.  On  the  part  of  an  individual,  proposing  himsdf  as  draughtsman  for  the  original  draught 

of  a  code  of  laws,  willingness  or  unwillingness  to  interweave  in  his  draught  a  rofioaaiif 
as  above,  is  the  most  conclusive  preliminary  test,  and  that  an  indispensable  one,  of 
appropriate  aptitude  in  rehition  to  ic  WilUngness  as  to  rationale.  Draughtsman's  test,  lO 

12.  On  the  part  of  a  ruler,  willingness  or  unwillingness  to  see  established  an  aU-omiprdien- 

sive  code,  with  its  rationale  as  above,  and  to  receive  oii^nal  draughts  from  all  hands, 
are  among  the  most  conclusive  tests  of  appropriate  aptitude,  in  relation  to  such  his 
situation.  _  fViUingness  as  to  rationale  and  universal  admusUm,  Legisktor's  test,     SCI 
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PART  L  —  ARGUMENTS. 


POSITIONS,  WITH  REASONS 
FOR  PROOFS. 

Section  1. 
In  every  Political  State,  the  greatest  happi- 
ness of  the  greatest  number  requires,  that 
it  be  provided  with  an  all -comprehensive 
body  of  law.  AU-can^ehennveneu,  prac- 
ticabUf  and  indupenaable. 

In  the  pc^tical  state  in  question,  whatsoever 
be  the  effec:t,  which,  in  pursuance  of  any 
regard,  entertained,  or  professed  to  be  en- 
tertained, for  the  greatest  happiness  of  the 
greatest  number,  it  has  been  endeavoured  to 
produce,  hy  means  of  any  expression  given  to 
the  will  of  any  person  or  persons  exercising 
any  of  the  powers  of  government,  —  only  in 
so  £ir  as  that  will  has  been  made  known  to 
the  individual  on  whose  conduct  the  produc- 
tion of  that  effect  in  each  individual  instance 
depends,  can  existence  be  given  to  such  effect 
l^  in  the  instance  of  any  one  such  effect,  the 
notification,  as  above,  of  the  correspondent 
will,  is  necessary  to  the  existence  of  the  ef- 
fect, so  is  it  in  the  instance  of  every  other 
such  effect.  If,  in  this  respect,  there  be  any 
difference,  — by  him  by  whom  it  is  discovered 
let  it  be  declared. 

This  is  what  no  man  will  attempt  Yet  are 
^ere  but  too  many  men,  to  whom  the  idea 
of  any  such  all- comprehensiveness,  on  the 
part  of  the  rule  of  action,  is  an  object  of  aver- 
sion and  even  abhorrence. 

Who  are  they  ?  A  set  of  corruptionists, 
*nd  a  correspondent  set  of  dupes. 

1.  First  as  to  corruptionists. 

In  proportion  as,  in  the  whole  field  of  law, 
^  covering  composed  of  real  law  is  wanting, 
— room  is  left  for  different  sets  of  men,  to 
set  up,  eadi  of  them,  in  the  character  of  law, 
this  or  that  article  of  purely  fictitious  law, 
framed  by  them  respectively  on  each  occasion, 
in  a  shape  adapted  to  whatever  particular  and 
sinister  purposes  they  have,  on  that  occasion, 
set  themselves  in  pursuit  of.  There  are  two 
distinguishable  classes  of  men,  to  whose  sinis- 
ter purposes  every  such  void  space  in  the  body 
of  tile  law  is  subservient.  One  is,  the  lawyer 
dass :  the  other  is  the  class  of  party  men  in 
general ;  and  in  particular,  party  leaders.  Were 
•ny  such  all-comprehensive  code  in  existence, 
^  executed  as  it  ought  to  be  and  might  be, 


seldom  would  there  be  any  such  question  as 
a  question  of  law:  never  any  other  question 
of  law  than  a  question  concerning  the  import 
of  this  or  that  portion  of  the  existing  text  of 
the  really  existing  law.  In  the  case  of  the 
lawyer  class,  the  need  which  a  man  has  oi 
void  spaces  in  the  body  of  the  law,  applies  to 
the  whole  field  of  law,  and  every  purt  of  it 
In  the  case  of  the  party  man,  it  is  to  the  con- 
stitutional  branch  of  the  law  that  the  con- 
venience afforded  by  those  void  spaces  to  his 
purpose  more  particularly  applies.  Wherever 
real  law  is  silent,  the  course  he  takes  is  this : — 
He  sets  up  an  article  of  imaginary  law  framed 
by  him  for  the  purpose,  and  by  loud  and  con- 
fident assertion,  supported  by  such  analogical 
arguments  as  he  can  contrive  to  muster  up, 
endeavours  to  produce,  in  the  minds  of  his 
hearers  or  readers,  the  belief  of  a  conviction 
on  his  part,  that  this  sham  law  of  his  own 
febricating  is  so  much  real  law.  If  he  be  of 
the  party  in  power,  it  is  most  commonly  for 
the  defence  of  his  own  party  that  the  pre- 
tended law  is  fiibricated :  if  he  be  of  the  party 
out  of  power,  it  is  most  commonly  for  the 
attack  of  the  party  in  power  that  the  febri- 
cation  has  place. 

Behold,  then,'  in  the  above  two  classes  of 
men,  the  comtptumisU — ^the  knaves.  To  their 
sinister  interest  it  is,  or  is  believed  to  be,  con- 
ducive, that  the  rule  of  action  should  be  kept 
in  the  completest  state  of  uncertainty  and 
confusion  possible. 

The  dupes  are  those  on  whose  minds  the 
knaves  have  succeeded  in  producing,  in  re- 
lation to  this  matter,  a  persuasion  which  in 
their  own  minds  has  no  existence.  This  is, 
that  the  composition  of  a  code  thus  compre- 
hensive is  impossible.  Of  any  attempt  to 
prove  the  inutility  of  it,  the  absurdity  would 
be  too  palpable.  Remains,  then,  this  notion 
of  the  pretended  impossibility  as  the  sole  re- 
source. 

The  strength  of  the  argument  lying  in  the 
ignorance  and  weakness  of  those  to  whom  it 
is  addressed,  no  direct  mode  of  combating  it 
with  effect  does  the  nature  of  the  case  admit 
of,  except  by  the  substituting  appropriate 
knowledge  and  strength  of  mind  to  that  ig- 
norance and  that  weakness. 

This  not  being  within  the  reasonable  hope 
of  any  man,  the  only  sort  of  argument  that 
presents  any  chance  or  prospect  of  success  is 
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this :  —  Let  the  endeavour  to  produce  a  code 
of  tills  all-oompreheimve  description  be  em- 
ployed :  if  it  nils  altogether,  you  are  but  as 
you  were :  so  fitf  as  it  succeeds,  so  &r  at  least 
you  win  be  the  better  for  it :  Instead  of  a 
counterfeit  arrangement,  &bricated  on  the 
occasion  by  this  or  that  influential  hand  for 
its  own  particular  and  sinister  purpose,  you 
have  a  real  arrangement;  an  arrangement,  the 
knowledge  of  wmch,  whatsoever  has  been  its 
purpose,  has  been  given,  or  at  any  rate  may 
nave  been  given,  and  given  in  time,  to  those 
whose  lot  it  had  taken  upon  itself  to  dispose 
of:  — the  knowledge  of  it,  and  thereby  so  for 
the  power  to  conform  to  it.  To  give  to  you, 
whoever  you  are,  this  means  of  aifety,  is  the 
endeavour  of  every  public  man  whose  end  in 
view  u  the  greatest  happiness  of  the  greatest 
number.  To  withhold  it  from  you,  is  the  en- 
deavour of  the  comiptionist  in  every  one  of 
his  shapes :  to  keep  everything  that  is  dear 
to  you  m  the  state  of  the  most  perfect  inse- 
curity possible.  Why?  Because  in  that  in- 
security he  beholds  an  efficient  cause  of  his 
own  power:  by  every  increase  you  get  to 
your  security,  that  power  of  his  is  lessened. 
It  is  because  he  is  so  folly  conscious  of  the 
possibility  ci  such  a  work,  and  accordingly 
so  fearful  of  seeing  it  executed,  that  he  is  so 
earnest  with  you  to  persuade  you  to  regard 
the  accomplishment  of  it  as  impossible :  to 
regard  success  as  impossible,  and  thence  every 
proposal  for  the  endeavour  as  absurd.  Sup- 
posing it  really  impossible,  he  would  be  with- 
out motive  for  talung  so  much  pabs  to  make 
you  regard  it  as  such. 

The  possibiUty — is  it  proved — the  tmpot- 
ftftt/iity  disproved — bytheyac<^  Where  the 
feet  has  place,  are  men  in  general  satisfied  or 
dissatisfied  with  it?  Ask  a  citizen  of  the 
United  States,  whether  it  would  be  agree- 
able to  him  to  see  his  constitutional  code 
done  away,  and,  throughout  the  whole  field 
of  law,  party  men  and  lawyers  left  at  liberty 
to  vociferate,  upon  each  occasion,  the  lam  ii 
»o  and  »Oy  the  law  ii  $o  and  to: —  to  vocife- 
rate thus  —  as  it  would  be  left  for  them  to 
do,  and  as  they  would  not  foil  to  do,  when 
the  truth  is,  tiiat,  by  the  very  supposition, 
there  b  no  such  thing  as  any  law  a])out  the 
matter.  Ask  him  where  the  impossibility  is, 
of  doing  that  which,  by  that  same  constitu- 
tional code,  has  actually  been  done. 

Well  then — if^  in  the  giving  a  covering  of 
this  sort  to  the  whole  field  of  constitutional 
law,  there  has  been  nothing  impossible,  why 
should  there  be  in  giving  a  like  covering  to 
any  other  part  of  tiie  field  of  law?  to  the 
field  of  di^ributive,  or,  as  the  phrase  is,  dvil 
law — to  the  field  of  peno/  law —  to  the  field 
of  j  udidal  procedure  ? 

Ask  the  Spaniard  the  like  question. 
Ask  either  of  them  — ask  even  the  Eng- 
lishman—seeing that  so  many  parts  of  the 


field  of  law  are  actually  covered  by  real  hw 
—  what  is  there  that  should  hinder  the  other 
parts,  any  or  all  of  them,  from  receiving  s 
like  covering? 

In  every  other  case,  the  more  strenuov  a 
man's  endeavour  is  to  render  his  work  eon- 
plete,  is  not  the  probability  of  iU  being  ren- 
dered so  the  greater  ?  Is  it  tiiat  the  more 
studiously  a  man  abstains  from  adding  any- 
thing to  it,  the  nearer  to  compLeteoess  tt  will 
be  ?  Does  not  a  more  complete  oome  nearer 
to  an  all-comprehensive  than  a  lesaoomplete 
work  does? 

As  to  the  mode  of  securing  this  Mine  pro- 
perty of  all-comprehensiveness  to  the  seversl 
operations  that  required  to  be  performed  on 
the  several  parts  of  the  field  of  law  in  the 
penning  of  a  code,  some  instructions  for  this 
purpose  may  be  seen  in  Put  the  Second  of 
the  work  intituled  Chrestomathia^* 

In  a  word,  be  the  occasion  what  it  may,  if 
in  tpeae,  the  language  cannot  always  be  all- 
comprehensive — say  rather  all-expresave— 
yet  such  in  genere  it  may  always  be :  and,  ss 
every  individual  is  contained  within  its  spe- 
cies, so  is  every  species  within  its  genus. 

Section  % 
The  greatest  happiness  of  the  greatest  num- 
ber requires,  that  such  body  of  law  be 
throughout  accompanied  by  its  batioic- 
ale:  an  indication  of  the  keasons  on 
which  the  several  arrangements  contained 
in  it  are  grounded.  Bationalet  though  aa- 
exampkd,  indispetuable. 

Of  this  Rationale,  the  uses  may  be  thus  enu- 
merated:— 

1.  To  the  draughtsman  hhnsel^  it  wiD 
serve  at  once  as  a  guide  and  as  a  bridle:  ss 
a  guide,  for  directing  his  understanding  and 
active  talent  in  the  right  track,  by  keeping 
at  all  times  in  his  view  the  univernl  got!  or 
object,  towards  which,  as  above,  it  ought  in 
every  part  to  be  directed. 

2.  As  a  bridle,  by  kee^ng  in  his  mind  the 
remembrance,  that,  in  case  of  his  giving  place 
to  any  arrangement,  for  which  no  auffident 


•  Take  a  man  who  has  hitherto  belonged  to 
the  cbss  of  dupes:  if,  in  his  body,  he  has  a  mind 
capable  of  reflection,  and  will  allow  himself  a 
little  time  for  making  use  of  it,  the  following 
consideiatioDS  may  serve  him  for  a  due;  By 
words  such  as  tiate  ofthiugty  event,  things  Im- 
moveable,  things  moveable,  action,  prhearanct, 
nUedeedy  obligwtion,  command,  prcimition,  fer^ 
miitianyOonMtionjrigfOypmmiihment,  reward^ 


by  these,  with  the  addition  of  a  few  otheis,  not 
only  has  die  whole  field  of  Ifgislafion.  but  the 
whole  field  of  possible  thought  and  action,  been 
then,  if  by  these,  why  not  by 
Ltennve  imports? —of  imports 
importB  oi  these  seretal  words 


fpossib 
covered.    Well  thei  ^ 
othen  of  lees  extennve  i 
included  in  the  importB  ( 
respectively  ?  by  others  of  this  or  that4e»  exten- 
sive  import)  according  as  the  occasion  Mrvcs  ? 
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reasons  are  given,  wfaile  against  it,  reasons, 
suggested  by  its  relation  to  tbat  same  uni- 
versal end,  will  be  WuHj  to  present  them- 
sdives  to  other  eyes, — he  may  have  a  timely 
view  of  ^e  eondenmation,  to  which,  at  the 
hands  of  public  opinion,  he  will  in  such  case 
subfeet  himself:  as  also,  in  the  opposite  case, 
of  the  erown  of  apphoise  and  gratitude,  which, 
at  the  hands  of  that  same  universal  tribunal, 
awaits  his  head. 

8.  To  the  subject-dtiien,  it  wiU  serve  all 
along  as  a  A«y— an  instrument  of  imterprtUt' 
iioM :  of  interpretation,  for  the  solution  of  all 
such  diflWadties  and  doubts,  as  might  other- 
wise have  place,  in  r^;ard  to  the  import  of 
the  tenns  employed. 

4.  To  the  subject-dtisen,  again,  it  will  serve 
aaaeordSo/ — a  source  cft  tatiifacUtm;  show- 
ing to  him,  in  a  point  of  view  not  less  ad- 
vaatageons  than  correct,  the  character  of  the 
govemment  under  which  he  lives :  showing 
aB  along,  that  it  is  only  as  an  indispensable 
flaeane  H  preponderant  benefit  to  all,  that  the 
borAea  imposed  upon  any  one  is,  in  any  part 
of  it,  so  imposed. 

5.  To  the  subject -citizen,  again,  it  will, 
taken  all  together,  according  to  the  extent 
occupied  by  it  in  the  field  oi  morals  and  le- 
gislation, serve  as  a  code  ofvMtruetion,  moral 
mad  uUeBectmal  together:  applying  itself  to, 
and  calling  into  continual  exercise,  the  inteU 
hetuai  hctttty ;  and  not  merely,  as  in  the 
case  of  a  code  of  ordinary  structure,  applying 
itself  to  the  will,  and  operating  upon  that  &- 
coHy,  by  no  other  means  than  the  irresistible 
Ibrce  of  a  superior  will,  employed  in  the  way 
of  imiimidatum  or  nmuneration :  intimidation 
of  necessity  for  the  most  part:  intimidation, 
with  only  a  small  admixture  of  remuneration, 
in  a  oomparativelv  small  number  of  cases,  and 
to  a  comparatively  minute  extent. 

6.  To  the  jud^,  in  kit  situation,  it  wiU 
aflbrd  the  same  /adUty,  guidance,  tmHrfaC" 
<tdn,  and  vutructUm,  as  to  the  subject-dtisan 
in  Ait.'  it  will,  moreover,  in  proportion  to  its 
deamess,  correctness,  and  completeness,  ap- 
ply to  his  month,  to  keep  him  all  along  from 
taming  aside  into  the  track  of  corrupt  or 
ariatrarv  dec9si<m  —  a  hridU:  an  implement, 
which,  in  kU  career,  is  so  necessary.  In  so 
€v  as  the  course  he  takes  is  confined  to  the 
trade  of  his  duty  as  thus  pointed  out,  the 

'  very  bridle  will  moreover  afford  him  a  wvp- 
port:  a  support  against  whatever  ungrounded 
accusations  and  imputations  his  situation  ex- 
poses him  to. 

7.  In  relation  to  the  legislator,  acting  as 
sudi  on  the  occasion  here  in  question — in 
rdation  to  the  legislator,  that  is  to  say,  to 
him  who  possesses  or  shares  in  the  power 
of  giving  binding  force  to  the  work  of  the 
draog^tsman,  as  above,  — it  will  render  ser- 
vice in  all  those  several  shapes,  in  which  it 
has  been  thus  officiating,  in  relation  to  the 


draughtsman,  the  subject -citizen,  and  the 
judge: — in  the  several  shapes  (that  is  to 
say;  of  a  guide,  a  bridle,  an  instrument  of 
interpretation,  a  source  of  tatisfaction,  and 
a  body  of  moral  and  intellectual  instruction, 

8.  To  the  mouth  of  the  legislator,  it  will, 
in  all  succeeding  times,  keep  applied  that 
sort  of  bridle,  and  the  only  sort  wludi,  with- 
out the  grossest  absurdity,  could  either  be 
attempted  to  be  so  applied  to  that  supreme 
functionary,  or  by  him  submitted  to.  To  the 
body  of  arrangements,  to  which  it  is  attached, 
and  to  each  distinguishable  arrangement  in 
particular,  it  wiU  &m,  in  proportion  to  their 
aptitude  respectively,  form  a  sort  of  anchor, 
bestowing  upon  them  respectively,  stall  times, 
that  degree  cijixedneee,  and  that  alone,  which, 
for  the  greatest  happiness  of  the  greatest  num- 
ber, they  ought  respectively  to  have. 

In  this  character,  it  will  form  a  striking  con- 
trast with  the  only  sort  ofsteadiment  that  has 
ever  yet  been  applied  to  them :  with  that  sort 
of  ateadment,  which,  with  such  unhappy  fre- 
quency, it  has  been  customary  to  apply  to 
them :  viz.  that  whidi  is  compoised  of  an  un- 
grounded expression  and  effusion  of  arbitrary 
will:  an  instrument  not  more  remarkable 
for  its  weakness,  than  for  the  absurdity  and 
presumption  numifested  in  the  construction 
of  it :  an  attempt,  on  the  part  of  the  legisla- 
tor, not  only  when  less  experienced  and  less 
advised,  to  tyrannize  over  himself  when  more 
experienced  and  more  advised,  —  but,  when 
rendered  by  death  as  deaf  and  impotent  as 
when  alive  he  was  blind,  to  tyrannize  over 
his  enthroned,  and  vigorous,  and  hearing,  and 
seeing  successors. 

9.  Under  a  representative  govemment— 
the  only  sort  of  government  which  deserves  the 
name  —  under  a  representative  government, 
to  constituents  in  the  character  of  electors, 
it  win  afford,  for  judging  of  the  appropriate 
aptitude  of  proposed  repreeentativei,  a  test, 
than  whidi,  in  so  fiu*  as,  by  conduct,  under 
and  in  relation  to  the  body  of  the  laws,  occa- 
sion has  been  afforded  for  the  application  of 
it,  none  more  apt  can  be  afforded  by  the  na- 
ture of  the  case.  "  On  such  or  such  an  occa- 
sion, when  an  arrangement  to  such  or  sudi  an 
effect  was  proposed  for  confirmation  or  alte- 
ration, what  was  your  vote?  what  was  your 
speech?  when,  in  support  of  the  arrangement 
proposed  to  be  altered,  there  are  such  and 
such  reasons,  what  counter  reasons  did  you 
then  offer?  what  are  you  able  and  disposed 
nouf  to  offer  ?"  Such  is  the  scratlny,  to  which 
his  conduct  while  in  office  might,  by  the  lights 
in  question,  be  on  eadi  occasion  subjected. 

Section  3. 

The  greatest  happmess  of  the  greatest  nwn- 
ber  requires,  that  those  seasons  be  such, 
throughout,  as  shall  show  the  conducive* 
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ness  of  the  several  arraDgemeiits  to  the  aU- 
oompreheiisive  and  only  defensible  end  thus 
expressed.  Rationale,  ituUeates  conducwe- 
ne$$  to  happineMS. 

Except  in  so  fer  as  they  do  tHis,  whatsoever 
portions  of  discourse  are  given  under  the  name 
€irea$onit  do  what  is  nothing  to  the  purpose: 
the  name  of  reasoHM  is  not  with  any  use  or 
propriety  applicable  to  them.  Anything  that 
has  no  influence  on  happiness,  on  what  ground 
can  it  be  said  to  have  any  daiin  to  man's  re- 
gard ?  And,  on  what  ground,  in  the  eyes  of 
a  common  guardian,  can  any  one  man's  hap- 
piness be  shown  to  have  any  stronger  or  less 
strong  claim  to  regard  than  any  o^ers  ?  If, 
on  the  ground  of  delinquency,  in  the  name  of 

Sunishment,  it  be  right  that  any  man  should 
e  rendered  unhappy,  it  u  not  that  his  hap- 
piness has  less  claun  to  regard  than  another 
man*s,  but  that  it  is  necessary  to  the  greatest 
happiness  of  the  greatest  number,  that  a  por- 
tion of  the  happiness  of  that  one  be  sacrificed. 

Reasons,  indicative  of  this  condudveness, 
are  reasons  derived  from  the  principle  known 
by  the  name  of  the  principle  ofutUity:  mote 
expressively  say,  the  greatest-happiness  prin- 
ciple.  To  exhibit  these  reasons,  is  to  draw 
up  the  account  between  law  and  happiness : 
to  apply  arithmetical  calculations  to  the  ele- 
ments of  happiness.  PoHHcal  arithmetic — a 
name  that  has  by  some  been  given  to  political 
economy — is  an  application,  tiiough  but  a  par- 
ticular  and  fer  short  of  an  all-comprehensive 
one,  of  arithmetic  and  its  calculations,  to  hap- 
piness and  its  elements. 

To  convey  a  sufficiently  dear,  correct,  and 
comprehensive  conception  of  -sibai  is  meant 
by  reason,  or  a  reason,  when  derived  from  the 
principle  ofutiUty,  and  applied  to  law,  a  few 
words  of  explanation  seem  indispensable. 

The  elements  of  hap^miess  9ie  pleasures  and 
exemptions  from  pains:  individual  pleasures, 
and  exemptions  from  individual  pains. 

The  magnitude — the  greatness — of  a  plea- 
sure, is  composed  of  its  intensity  and  its  du- 
ration :  to  obtain  it,  supposing  its  intensity 
represented  by  a  certain  number  of  degrees, 
you  multiply  that  number  by  the  number 
expressive  Of  the  moments  or  atoms  of  time 
contained  in  its  duration.  Suppose  two  plea- 
sures at  the  same  degree  of  intensity, — give 
to  the  second  twice  tiie  duration  of  the  first, 
the  second  is  twice  as  great  as  the  first. 

Just  so  is  it  with  pains :  and  thence  with 
exemptions  from  pains.* 


*  A  medicine,  in  so  far  as :  it  produces  the  de- 
sired effect,  is  an  instrument  of  exemption  from 
cotain  pains.  An  instrument  of  political  seen- 
rity  in  any  tha-pt^  is  an  instrument  of  exemption 
from  certain  pains.  Of  the  one  as  of  the  other, 
the  value,  at  any  point  of  time,  is  as  the  sum  of 
the  pains  it  has  exempted  men  from,  deduction 
made  of  the  pains  it  has  produced,  and  the  plea- 
ic  has  exduded. 


The  magnitude  of  a  pleasure,  soppos^g  it 
present,  bong  given, — theoa&e  of  it,  if  oot 
present,  is  diminished  by  idiatever  it  frDs 
short  of  being  present,  even  Hioiigfa  its  cer- 
tauUy  be  supposed  entire.  Pleasure  itself  not 
being  ponderable  or  measurable,  to  IcmsB 
estimate  of  this  diminution,  take  the  gcMiil 
source,  and  thence  representative,  of  pleasore, 
vis.  Mumey.  Take  accordingly  two  sums  sf 
the  same  magnitude,  say  twenty  pounds,  tlie 
one  sum  receivable  immediately,  the  otker 
not  till  at  the  end  of  [10]  years  fitm  the  pre- 
sent time,  interest  oTmoney  beiiig  (suppose) 
at  6  per  cent.  —  the  value  of  the  second  sam 
will  be  but  half  that  of  the  first ;  namdy,  tea 
pounds :  in  the  same  case,  therefore,  will  be 
the  value  of  two  equal  pleasures  reoeivabk 
at  those  several  times.  Justsolsitwithpsias: 
and  thence  with  exemptions  from  pains. 

The  magnitude  of  the  pleasure  derived  fron 
the  source  in  question,  supposing  it  presant, 
being  given — as  also  the  value  to  winch  itii 
reduced  by  distance  as  above —  the  value  of 
it  is  subjected  to  a  further  reductioB  by  what- 
ever it  is  deficient  in,  in  respect  of  certainty: 
suppose,  then,  that  at  tiie  time  for  its  beug 
reodved,  as  above,  the  probability,  instead  of 
being  as  infinity  to  one,  l  e.  at  a  certaiBty,  is 
but  as  1  to  2.  On  this  supposition,  the  valoe 
of  it  is  subjected  to  such  further  reductka, 
as  leaves  it  no  more  than  the  half  (tf  that  whick 
it  would  have  been,  had  the  receipt  of  it  st 
that  remote  period  been  r^arded  as  oertaai: 
instead  of  twenty  pounds,  as  by  the  first  sup- 
position, and  ten  pounds,  as  by  ^^  seeood 
supposition,  it  will  now  be  no  more  than  fi?e 
pounds.  Just  so  is  it  with  pains,  and  witi 
exemption  firom  pains. 

So  much  as  to  diminution  of  valoe  by  re- 
moteness and  uncertainty :  now  as  to  increaie 
by  extent. 

Take  any  two  sources  of  pleasore :  the  one 
productive  of  pleasure  to  one  person  and  no 
more :  the  other  productive  of  pleasure,  the 
same  in  magnitude  and  value,  to  two  other 
persons  and  no  more.  In  the  eyes  of  a  oob»- 
mon  trustee,  intrusted  wi&  the  iirt^ests  of 
all  three,  and  acting  acoordmg  to  his  trust,  the 
value  of  the  second  source  of  pleasure  will  be 
just  twice  as  great  as  that  of  the  first.  As  a 
pleasure  comes  to  be  ejq)erienced  by  a  greater 
and  greater  number  of  persons  in  a  community, 
it  extends  over  a  larger  portion  of  that  sam^ 
conununity:  in  a  political  community,  the 
extent  of  a  pleasure  is  as  the  number  of  the 
persons  by  whom  it  is  experienced. 

Just  so  it  is  with  pains  and  exemptaoos 
from  pains. 

Instead  of  pleasure  itself,  to  show  how  an 
estimate  might  be  formed,  of  the  diminutioB 
its  value  is  subjected  to  by  diminution  of  pro- 
it  became  i 


pinquity  and  certainty,  it  became  necessary  to 
substitute  to  pleasure  itself  some  external  ob- 
ject known  by  experience  to  be  of  the  nunbcr 


Digitized  by 


Google 


!  3.]     RATIONALE,  INDICATfeS  CONDUCIVENESS  TO  HAPPINESS.      541 


of  its  aovrces  or  say  its  coMsei:  for  example, 
■omf .  But,  how  indubitable  soever  the  title 
nay  be,  of  any  object  to  be  considered  as  be- 
]ifmpiig  to  the  list  of  these  same  causes,  the 
Bsgnitode  of  the  pleasure  produced  by  it  does 
not  increase  in  ao  great  a  ratio  asthat  in  whidi 
the  magmtade  of  the  cause  increases.  Take, 
for  instance,  the  same  cause  as  before :  namely 
momof.  Take  thereupon  any  individual :  give 
him  a  certain  quantity  of  money,  you  will  pro- 
duce in  his  mind  a  certain  quantity  of  plea- 
sure. Give  him  again  the  same  quantity,  you 
will  make  an  addition  to*  the  quantity  of  his 
pleasure.  But  the  magnitude  of  the  pleasure 
produced  by  the  second  sum  will  not  be  twice 
the  magnitude  of  the  pleasure  produced  by  the 
first  While  the  sums  are  small,  the  truth  of 
this  position  may  not  be  perceivable.  But  let 
the  sums  have  risen  to  a  certain  magnitude, 
it  will  be  altogether  out  of  doubt ;  and  it  will 
then  be  matter  of  mathematical  certainty  that 
the  diminution  cannot  have  been  made  to  take 
place  in  the  case  of  the  greatest  quantity  with- 
out having  been  made  to  take  place,  to  a  pro- 
portionate amount,  in  the  case  of  the  several 
lesser  quantities. 

Take,  for  example,  on  the  one  hand,  a  la- 
booring  man,  who,  for  the  whole  of  his  life, 
has  a  bare  but  sure  subsistence :  call  his  in- 
ooiDe£20a-vear.  Take,  on  the  other  hand,  the 
richest  man  m  the  country ;  who,  of  course, 
will  be  the  monardi,  if  there  is  one :  call  his 
income  £l,00O,O0O.     The  net  quantities  of 
hsppiness,  produced  by  the  two  incomes  re- 
ipectively — what  wiU  be  their  ratio  to  each 
(^er?  The  quantity  of  money  received  an- 
nnally  by  the  monardi  is,  on  this  supposition, 
50,000  times  as  great  as  that  received,  in  the 
Bsinetame,  by  the  labourer.  This  supposed,  the 
quantity  of  pleasure  in  the  breast  of  the  mo- 
narch will  naturally  be  greater  than  the  qiuui- 
tity  in  the  breast  of  the  labourer :  Be  it  so.  But 
by  bow  much — by  how  many  times  greater? 
Kfly  thousand  tiroes?  Thu is  assure^y  more 
^han  any  man  would  take  upon  himself  to  say. 
A  thousand  times,  then  ?  —  a  hundred  ?  —  ten 
times? — five  times? — twice? — which  of  all 
these  shall  be  the  number  ?    Weight,  extent, 
heat,  light — for  quantities  of  all  these  ar- 
ticles, we  have  perceptible  and  expressible 
inessures :  unhappily  or  happily,  for  quantities 
of  pleasure  or  pain,  we  have  no  such  measures. 
Ask  a  man  to  name  the  ratio,  —  if  he  knows 
what  the  purpose  is,  his  answer  will  vary  ac- 
cording to  the  purpose:  if  he  be  a  poet  or  an 
{^fstor,  and  the  purpose  of  the  moment  requires 
K  with  as  little  scruple  will  he  make  the  la- 
l^ourer's  happiness  superior  to  the  monarch's, 
*s  bferior  to  it.    For  the  monarch's,  taking 
^  purposes  together,/©*  times  the  labourer's 
•eems  a  very  laSge,  not  to  say  an  excessive  al- 
lowance :  even  twice,  a  liberal  one. 

After  it  has  thus  been  applied  to  the  case 
of  the  richest  individual  in  the  country,  apply 
the  estimate  to  the  case  of  the  next  richest, 


suppose  the  man  with  £200,000  a  year,  and  so 
downwards.  If  the  monarch's  pleasure  is  not 
in  any  greater  ratio  to  the  labourer'  than  that 
of  5  to  1 ,  the  excess  of  this  next  richest  man's 
pleasure,  as  compared  with  the  labourer's,  can- 
not be  so  great.  Carry  the  comparison  down 
through  the  several  intermediate  quantities  of 
income, — in  the  account  of  pleasure,  the  ba- 
lance in  favour  of  the  non-labourer  as  against 
the  labourer  will  thus  be  less  and  less. 

As  it  is  with  money,  so  is  it  with  all  other 
sources  or  causes  of  pleasure :  factitious  dig- 
nity,  for  example.  Give  a  man  a  ribbon,  you 
wiU  produce  in  his  mind  a  certain  quantity  of 
pleasure.  To  this  ribbon  add  another,  you 
may  add  more  or  less  to  the  former  quantity 
of  his  pleasure.  You  may  add  to  it :  but  you 
will  not  double  it.  Cover  him  with  ribbons,  as, 
at  the  expense  of  his  starving  subjects,  some 
of  the  King  of  England's  servants  are  covered 
with  gold  lace,  till  the  colour  of  the  coat  is 
scarcely  visible — add  even  money  in  propor- 
tion— still  will  it  be  matter  of  doubt  whether 
the  quantity  of  pleasure  in  his  mind  will  be 
double  the  quantity  existing  in  the  mind  of  the 
labouring  man  above  mentioned.* 


*  On  the  ground  of  these  considerations,  io  the 
author's  work  on  legislation,  on  the  field  of  the 
civil,  or  say  the  distributive  branch  of  law,  in 
settling  the  particular  ends  or  objects  of  pursuit 
proper  to  be  on  that  occasion  kept  in  view,  in  the 
oistribution  made  of  benefits  and  burthens  —  on 
the  ground  of  these  considerations  it  is.  that,  to 
the  objects  expressed  by  the  words  subtittenee^ 
abundance,  and  securUp,  was  added  that  whidi 
is  expressed  by  the  word  equality.  For,  on  the 
occasion  of  the  arrangements  by  which  this  dis- 
tribution is  effected,  it  is  no  less  material  that  thia 
ol:tJect  should  be  adaed  to  the  list,  than  it  is  neces- 
sary that  those  others  should  be  provided  for  and 
take  the  lead.  Absolute  equalUy,  is  that  sort  of 
equality  which  would  have  place,  i^  of  the  several 
benefits,  as  also  of  the  several  burthens,  each  man 
had  exactly  the  same  quantity  as  every  other 
man :  by  practical  equality,  understand  whatso- 
ever approach  to  absolute  equality  can  be  nuule, 
when  provision  as  effectual  as  can  be  made  has 
been  made  for  those  three  other  particular  ends  of 
superior  necessity.  In  regard  to  security,  under- 
stand likewise,  that,  amonffst  the  adversaries, 
against  whose  maleficent  designs  and  enterprises 
security  requires  to  be  provided, — are  not  only 
foreign  enemies  and  internal  malefictors  com- 
momj  so  called,  but  moreover  those  members  of 
the  community,  whose  power  afiPords  them  such 
facilities  for  producing,  with  impunity,  and  on 
the  burgest  scale,  those  evils,  for  the  production 
of  which,  upon  the  smallest  scale,  those  who  are 
without  power  are  punished  by  them  with  so  Uttle 
reserve.  As  to  absolute  equality,  it  would  be  no 
less  plainly  inconsistent  with  practical  equality 
than  with  subsistence,  abundance,  and  security. 
Suppose  but  a  commencement  nude,  by  thepower 
of  a  government  of  any  kind,  in  the  design  of 
estabOshing  it,  the  effect  would  be— -that,  in- 
stead of  every  one's  having  an  emial  share  in  the 
sum  of  the  objects  of  general  desire  — and  in 
particuhir  in  the  means  of  subsistence,  and  the 
matter  of  abundance,  no  one  would  have  any  share 
in  it  at  alL    Before  any  division  of  it  could  be 
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The  footing,  upon  which  the  process  of  rea- 
soning is  thus  placed  by  the  principle  of  utility, 
is  not  only  the  only  true  and  defensible  foot- 
ing, but  the  only  one  (it  will  be  seen)  on  which 
any  tolerable  degree  of  precision  can  have 
place :  and,  even  in  so  slight  a  sketch  as  the 
present,  already  it  may  have  been  observed, 
how  near  to  nuithematical  the  degree  of  pre- 
cision is,  in  this  case,  capable  of  being  made. 
Considered  with  reference  to  an  individual,  in 
every  element  of  human  happiness,  in  every 
element  of  its  opposite  unhappiness,  the  eU- 
menta,  or  say  dimemioiu  of  value  (it  has  been 
seen,)  are  four :  intenntVt  duratioH,  propfn" 
quity,  certainty;  add,  if  m  a  political  commu- 
nity, extent.  Of  these  five,  the  first,  it  is  true, 
is  not  susceptible  of  precise  expression :  it  not 
being  susceptible  of  measurement.  But  the 
firar  others  are. 

By  this  mode  of  reasoning,  the  doctrine  of 
proportions  is  naturally  introduced,  and,  on 
every  occasion,  held  up  to  view.  In  m  far 
cu,  is  the  formulary  by  which  the  case  thus 
taken  is  announced,  and  the  requisite  efiect 
produced.  Without  thus  adverting  to  pro- 
portions, say  absolutely  and  simply,  of  the 
thing,  whatever  it  be — itiseo  and  ao,  at  it  is 
not  aoandio — ^in  either  case,  if^  in  your  bucket, 
as  it  comes  out  of  the  well,  you  have  more  or 
less  of  truth,  no  one  can  say,  for  no  one  has 
inquired,  in  how  large  a  propovilon  falsehood 
may  not  have  come  mixed  with  it. 

To  return  to  the  application  thus  made  of 
arithmetic  to  questions  of  utility.  How  &r 
short  soever  this  degree  of  precision  may  be,  of 
the  conceivable  point  of  perfection — of  that 
which  is  actiially  attained  in  some  branches 
of  art  and  science,  —  how  §sr  short  soever  of 
absolute  perfection, — at  any  rate,  in  every 
rational  and  candid  eye,  unspeakable  will  be 
the  advantage  it  will  have,  over  every  form 
of  argumentation,  in  which  every  idea  is  afloat, 
no  degree  of  precision  being  ever  attained,  be- 
cause none  is  ever  so  mu<^  as  aimed  at. 

Till  the  principle  of  utility,  as  explained  by 
the  phrase  the  greatest  happiness  of  the  great- 
est number,  is,  on  each  occasion,  if  not  expli- 
citly,  implicitly  referred  to,  as  the  source  of 
all  reasoning,  —  and  arithmetic,  as  above,  em- 
ployed in  making  application  of  it,  everything 
that,  in  the  field  of  legislation,  calls  itself  rca- 
soning  or  argument  will — say  who  can  in  what 
large  proportion — be  a  compound  of  nonsense 
and  fidsehood ;  both  ingredients  having  mis- 
nile  for  their  eflfect,  after  having,  in  no  small 

made,  the  whole  would  be  destroyed!  and,  de- 
stroyed, along  with  it,  those  by  whom,  as  well  as 
those  for  the  sake  of  whom,  the  division  had  been 
ordsined. 

In  a  word,  where  equality  is  spoken  of  as  one 
of  the  patticular  ends,  in  the  attainment  of  which 
the  distributive  branch  of  law  ought  to  occupy 
itself,_the  sort  of  equality  kept  u  view  should 
be  that  .which  has  phuse  in  the  Anglo-American 
United  States:  meaning  always  those  in  whkh 
slave-holding  has  no  place. 


proportion,  had  it  for  their  ol^tdL  In  i 
opposite  to  one  another  in  dutraeter,  but  all  ol 
them  indeterminate  in  quantity,  may  he  seen 
the  ordinary  instruments  of  debate : — the  wea- 
pons with  which  the  warftre  of  topgues  tad 
pens  is,  in  a  vast  i»roportioii,  carried  qsl  la 
penal  Ism,  justice  and  humanity — m  fioaiiee, 
economy  and  Uberality —  in  judicial  prooedne, 
strictness  and  liber^ity  of  comstruetian-~ia. 
constitutional  law,  liberty  and  UeentioumesL 
It  is  with  trash  sndi  as  this,  that  oormptioMsti 
feed  their  dupes,  teaching  them,  at  the  sssk 
time,  to  feed  one  another  with  it,  as  wdl  ss 
theniselves.  It  is  witii  one  part  of  it  in  their 
mouths  that  the  holders  of  power  pass  for 
wise,  and  the  hunters  after  it  for  eloquent 
Thus  cheap  is  the  rate,  at  whidi,  in  any  quaa- 
tity,  each  combatant  finds  matter  of  land  for 
those  of  his  own  side  of  the  qoestioQ  (not 
forgetting  hin»elf,)  and  matter  of  vituperttion 
for  his  antagonists.  It  is  by  nooaenae  in  this 
shape  that  &e  war,  made  upon  the  priaeifk 
of  utility  by  ipsedixitism  and  setUimaUaBsm, 
with  or  without  rhyme,  is  carried  on. 

In  the  titles,  with  which  the  several  sedaoM 
of  this  paper  are  headed,  it  may  be  obeerred 
as  a  singiidarity,  that  the  words,  7%e  greatest 
happiness  of  the  greatest  number ^  occupy  the 
first  place.  The  use  of  them  is — to  serve  as 
a  memento,  that,  whatever  be  the  subject  of 
consideration, — in  so  fiir  as  it  belongs  to  the 
field  of  government,  matters  be  ao  ordered,  as 
that  the  only  defensible  end  of  govemmcBt 
shall  never  be  out  of  sight. 

To  this  instructive  phrase,  substitttte  say 
of  those  unmeaning  terms,  to  whidi,  under 
the  lash  of  perpetuislly-accuaing  conscience, 
the  enemies  of  good  government  are,  at  every 
turn,  constrained  to  have  recourse.  Substi- 
tute, for  example,  the  word  legitimacy,  or  the 
word  order,  and  say — maintenance  eflea^ 
macy  requires,  or  nutinienance  of  order  requires, 
that  the  state  be  provided  with  an  aXL-camfrt' 
hensive — with  a  rationalized  code  of  kw — 
that,  in  the  rationale,  the  several  reasons,  or 
sets  of  reasons,  be  contiguously  attadied  to  the 
several  arrangements  to  which  they  apply,  and 
so  forth.  The  substitution  made,  see  then,  ask 
yourself  what  guide,  what  check,  it  furnished 
by  the  nonsense  thus  substituted  to  uaefol 
sense  ?  Why  then  is  legittmacy  anywhere  the 
word  ?  Because,  owing  to  intellectual  blind- 
ness and  weakness,  abecdute  monarchy  is  stiU 
established  by  law  in  so  many  more  eoantriei 
than  any  bettor  form  of  government  is.  Why 
is  order  the  word?  Beoiase,  while  the  best 
government  can  no  more  exist  without  ordler 
in  some  shape  or  other  than  the  worst,  ^ 
worst  order  is  as  nrach  order  as  the  best  h 
the  worst  government,  order  of  some  sort  if 
established.  Does  it  follow  that  it  must  be 
good,  because  it  is  esiabiished  t  Must  every* 
thug  be  good  that  is  estabUshed?  What  if 
thus  said  of  the  body  poBtic,  apply  it  thus  ts 
the  body  natural.    Takeamaninwhoae  hesd 
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oritoooacfa  the gcut is estabHahed:  take aroan 
m  whose  bladder  a  ttone  is  ettabluhed.  Esta- 
blished as  it  is,  does  the  gout,  does  the  stone, 
coDtribute  anjrthing  to  his  happiness  ? 

Good  is  pleasure  or  exemption  from  pain :  or 
a  cause  or  instrument  of  either,  considered  in 
80  fiur  as  it  is  a  cause  or  instrument  of  either. 

EcU  is  pain  or  loss  of  pleasure ;  or  a  cause 
or  instrument  of  either;  considered  in  so  fiu* 
as  it  is  a  cause  or  instrument  of  either. 

Happinesa  is  the  sum  of  pleasures,  deduc- 
tion made  or  not  made  of  the  sum  of  pains. 

Goremment  is  in  each  community  the 
aggr^te  of  the  acts  of  power  exercised 
therein,  by  persons  in  whom  the  existence  of 
a  right  to  exercise  political  power  is  generally 
recognized.  Erery  act  of  power,  in  the  ex- 
ercise of  which  evil  as  above  is  employed,  is 
itKlf  an  evil :  and,  with  small  exceptions,  no 
otherwise  than  by  such  acts  can  the  business 
of  government  be  carried  on.  No  otherwise 
than  through  the  instrumentality  of  punish- 
ment can  even  such  parcels  of  the  matter  of 
good  as  are  employed  in  the  way  of  reward, 
be  in  any  comparatively  considerable  propor- 
tion, got  into  the  hands  by  which  they  are 
appHed. 

To  warrant  the  employment  of  evil,  whe- 
ther in  the  character  of  punishment  or  in 
tttty  other  character,  two  points  require  to 
be  made  out :  1.  That,  by  means  of  it,  good 
to  a  preponderant  amount  will  be  produced ; 
2.  That,  at  any  less  expense  of  evil,  good  in  so 
great  a  proportion  can  not  be  produced. 

In  every  rationale,  both  these  points  ought 
to  be  constantly  kept  in  view:  in  the  rationale 
bereby  offered,  they  will  be  constantly  kept 
in  view. 

No  otherwise  than  by  reference  to  the 
greatest'happineMs  principle,  can  epithets  such 
as  good  and  evil,  or  good  and  bad,  be  expres- 
nve  of  any  quality  in  the  act  or  other  object 
to  which  they  are  applied :  say  an  act  of  an 
individual :  say  an  act  of  government :  a  law, 
t  measare  of  government,  a  tgstem  of  govern- 
■»nt,  a  form  of  government.  But  for  this 
rc^nce,  all  they  designate  is  —  the  etate  of 
"»u'  on  the  part  of  him  in  whose  discourse 
tJiey  are  employed. 

When,  and  in  proportion  as,  this  standard 
it  employed  as  the  standard  of  reference,  — 
Jben  for  the  first  time,  and  thenceforward 
n>r  ever,  will  the  import  of  those  same  per- 
petually employed  and  primarily  important 
adjunct,  considered  as  indicative  of  qualities 
^nging  to  the  objects  they  are  applied  to, 
i>e  determinate. 

Section  4. 

'^  greatest  happiness  of  the  greatest  number 

requires,  that,  of  this  Rationale,  the  seve- 

^  parts  be  placed  in  the  most  immediate 

<^o>itact  with  the  several  arrangements  to 


which  they  respectively  apply.    Bationak, 
interwoven,  not  detached. 

1.  Instances  have  appeared,  in  which,  in  the 
place  of  sets  of  reasons,  attached,  each  set, 
to  a  correspondent  arrangement  taken  by 
itself, — in  place  of  this  perpetually  inter- 
woven accompaniment,  —  a  general  prelimi- 
nary discourse  has  been  employed,  prefixed, 
the  whole  of  it,  to  thb  or  that  portion  of  the 
body  of  the  laws.  Forming  a  body  apart, 
this  substitute  to  sets  of  separately  and  con- 
tiguously attached  reasons,  will  not,  in  any 
tolerable  degree,  fulfil  any  one  of  the  pur- 
poses above  mentioned. 

Neither  in  respect  of  clearness,  of  correct- 
ness, nor  of  completeness,  will  it  be  able  to 
stand  any  comparison  wilh  them. 

Taken  together,  it  will  constitute  a  work, 
altogether  £stinct  and  detached  from  the 
work  to  which  it  professes  to  give  a  support, 
and  of  which  it  professes  to  make  a  part. 

In  the  case  of  no  one  of  the  sevend  clnsses 
of  persons  in  question — neither  in  the  case 
of  the  draughtsman,  nor  in  the  case  of  the 
subject  citizen,  nor  in  the  case  of  the  judge, 
nor  in  the  case  of  the  legislator,  will  it  ope- 
rate vrith  any  considerable  effect,  towards  any 
of  the  purposes  above  enumerated :  in  parti- 
cular, neither  to  the  foet  of  the  subject  dti- 
len  will  it  be  a  lamp,  nor  in  the  case  of  the 
draughtsman,  the  legislator,  or  the  judge, 
a  bridle  to  the  moutii.  In  the  mind  of  the 
reader,  losing  their  appropriate  contiguity, 
the  several  parts  of  it  will  lose  their  appli- 
cation, if  they  have  any :  their  application, 
their  import,  their  binding  force,  their  instruc- 
tive effect. 

2.  When  the  first  of  the  codes  established 
by  Buonaparte  was  first  published  —  (it  was 
the  penal  code)  —  attached  to  it  was  a  sort 
of  accompaniment,  in  the  form  above  men- 
tioned, viz.  that  of  a  separate  and  prelimi- 
nary discourse.  It  was  composed  of  a  tissue 
of  vague  generalities,  floating  in  the  air,  in 
the  character  of  general  principles.  In  that 
form  was  it  delivered,  and  not  m  the  form  of 
reasons, — reasons  applied,  in  the  discourse, 
to  the  several  particular  arrangements,  to 
which,  in  each  man's  mind,  they  were  respec- 
tively meant  to  apply  ?  In  that  nebulous  form, 
— and  why?  Because  this  rule  of  action,  not 
having  for  its  main  end  in  view  the  above- 
mentioned  all-comprehensive  and  only  proper 
end,the  greatest  happiness  of  the  greatest  num- 
ber, — not  having  for  its  main  end  any  other 
object  than  the  individual  happiness  of  the  indi- 
vidual despot  of  whose  will  it  was  the  expres- 
sion, and  from  whose  power  it  was  to  derive 
its  force,  — the  tenor  of  it  was,  from  first  to 
last,  in  numerous  points,  such,  for  whidi  no 
reasons  that  could  bear  the  light  could  be 
given :  and  it  was  for  this  same  cause  that  a 
clear  arrangement,  which  he. knew  of,  and 
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which  had  passed  under  his  review,  had  been 
actually  put  aside:  yes,  contained  as  it  was 
in  a  work,  his  approbation  of  which  had  been 
pointedly  dedared,*  put  aside,  and  an  arrange- 
ment, which  had  for  its  undeniable  purpose 
the  organization  of  an  all-comprdiensiTe  and 
appropriate  system  of  confusion,  was  em- 
ployed in  preference. 

The  one  put  aside?  Why?  Because, 
having  throu^out  for  its  object  the  greatest 
happiness  of  the  greatest  number,  it  took 
throughout,  for  its  principle  or  source  of 
distribution,  the  manner  in  which,  by  the 
several  acts  in  question,  that  happiness  is 
effected.  The  other  employed ?  Why?  Be- 
cause, having  for  its  mapi  object  the  perso- 
nal interest  of  the  lawgiver,  as  above,  it  had 
for  its  principle  or  source  of  distribution,  the 
manner  in  which,  in  respect  of  those  acts, 
it  was  hia  will,  because,  in  his  view  of  the 
matter,  it  was  hi$  interesi,  according  to  his 
own  conception  of  his  interest,  that  men 
should  be  dealt  with.  Offfences  made  punish- 
able in  the  highest  degree,  —  offences  made 
punishable  in  the  next  highest  degree  but 
one — offences  made  punishable  in  tiiclowest 
degree :  such  has  been,  such  continues  to  be, 
the  classification  —  the  logic — of  tyranny 
and  misrule,  every  where.  Look  for  example 
to  the  matchless  constitution — the  envy  and 
admiration  of  the  world.  Would  you  learn  the 
difference  in  the  nature  of  different  classes 
of  punishable  misdeeds?  It  is  from  the  inti- 
mation given  of  the  several  masses  of  punish- 
ment attached  to  them,  that  you  must  guess 
at  it  as  well  as  you  can :  this  must  be  your 
due ;  for  there  is  no  other.  It  is  from  the 
words  treason f  unclergtfoble  felony,  clergyable 
felony,  premunire,  and  misdemeanor. 

3.  Such  being  tiie  prindple  of  arrangement, 
— instead  of  reasons,  formed  by  application 
of  the  prindple  of  utility,  and  makmg  refe- 
rence throughout  to  the  only  legitimate  end, 
— reasons  idl  along  particularly  apposite  to, 
and  placed  in  contiguity  with,  the  several  par- 
ticular arrangements  they  were  meant  to  be 
applied  to, — instead  of  any  such  really  useful 
accompaniment,  came  the  above-mentioned 
preliminary  discourse:  a  glittering  object, 
floating  in  the  air,  and  composed  of  douds. 
Why  any  such  preliminary  discourse  ?  Answer: 
that,  in  the  eyes  of  tiie  prostrate  multitude, 
a  display  might  be  made  of  extent  and  pro- 
fundity of  reflection :  that  where,  in  compa- 
rison of  what  might  have  been  done,  little 
good  was  really  done,  much  might  be  thou^t 
to  be  done. 

4.  In  the  newly-erected  kingdom  of  Bava- 


•  *'  C'ct/  unouvra^e  degenie^*  were  the  words, 
as  almost  immediately  reported  to  the  author  of 
this  address.  Not  to  speak  of  diacemment,  such 
was  the  candour  and  magnanfanity  which,  in  the 
mind  of  that  extxaordinaiy  man,  embellished  his 
sdflsh  prudence. 


ria  —  erected  under  that  same  evcr-ieiM, 
though  never  needlessly  cruel  despot's  bIb- 
ence  —  under  Uiat  same  influenoe,  a  pesal 
code,  with  the  same  arrangeoient«  and  tk 
same  sort  of  accompaniment,  was  estabHihd.t 

6.  Not  many  years  ago,  in  a  politied  itse 
not  altogether  so  ample  in  extent,  the  sbofs- 
mentioned  natural  prindple  of  amagewst 
having  been  adopted,  —  the  attaching  ft  & 
rationale,  samples  of  whidi  lay  on  the  tiUe, 
was  proposed.  It  was  not  accepted.  Forwfat 
alleg^  reason  was  it  that  reasons  wereiot 
to  be  admitted?  For  this  reason — thatm- 
fons  are  dry  things.  Gay  and  amusing  m  Hi 
own  nature,  a  code  of  law  would  be  divested 
of  those  its  pleasant  qualities,  if  any  such  dry 
matter  as  that  which  is  composed  of  rtsMcm 
were  intermixed  with  it.  This  gay  reasoa,  ii 
it  possible  that  it  should  have  been  tbe  resl 
one?  Impossible.  What,  then,  ooddhaw 
been  the  real  one?  What  but  this— that,  in 
the  place  of  the  sort  of  matter  thus  csst  oit, 
—  those  by  nHiom  it  was  cast  out  having  to 
insert  some  matter  of  thdr  own,  \n  wJuch 
no  such  test  as  that  of  reason,  deduced  m 
above  from  the  greatest-happiness  praicif4e, 
could  have  been  endured, — having  soase  ob- 
ject of  particular  and  latent  interest—of 
interest -begotten  prejudice  —  of  avthoritf- 
begotten,  or  of  habit -begotten  pr^nfioeor 
caprice, — to  stick  in — or  something  good, 
to  whidi  those  powers  were  adverse,  to  keep 
out  —  thus  it  was,  that  against  an  innate  lo 
inconvenient  and  troublesome  as  reason,  the 
door  was  shut.  If  any  cause  that  can  better 
bear  the  light  can  be  fbmid,  it  were  wdlthit 
it  should  see  the  light:  i^  in  the  eyes  of  thoM 
by  whom  this  exdusion  was  effected,  it  bt 
honourable  to  them,  it  were  pity  the  bonoir 
should  not  be  reaped  by  theoL  Invitatioe  is 
here  given  to  them  to  produce  their  bsoms, 
and  t£us  to  come  forth  and  daim  it. 

6.  To  the  draughtsman  prindpal  in  lahoor 
and  eminence,  permission  was  (it  is  «id> 
given  to  give  reasons :  but  these  reasons  were 
to  be  his,  and  not  the  legislator's;  sod,  kst 
they  should  be  too  dear,  too  dosdy  sppottte, 
too  instructive,  —  they  were  to  pot  off  the 
garb  of  particular  reasons — they  were  to  be 
rarefied  and  sublimated,  and  confeoaded  ss 
above,  into  the  fonnof  a  general  pcdiBiiasry 
discourse. 

In  a  ktely  published  tract  on  the  Spsttib 
proposed  penal  code,t  may  be  seen  Hie  soii 
of  notice  taken  by  the  draughtsman  in  the 
Cortes,  of  the  demand  that  (it  seens)  hsd 
on  that  occasion  been  made,  for  sooethiig 
in  the  nature  of  a  rationale,  and  the  sort  oi 
apology  by  which  the  giving  M^isfiur^oDto 
that  demand  was  evaded.  So  for  as  rsgsrdcd 
the  l^slators  themsdves,  assoraoee  wsi 
given  to  them,  that  every  demand  of  that  tort 

f  See  Papers  on  Codification,  Ac  p.  6U 
i  Letters  to  Count  Toreno»  Ac  Letter  V. 
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stood  completely  luperaeded,  by  the  oonsum- 
nwteness  of  the  wisdom  of  those  same  legis- 
lators :  and,  as  to  the  rest  of  the  people — of 
^lat  people  for  whose  benefit  the  demand  for 
this  instrument  of  elucidation,  justification, 
instoaction,  and  satisfiiction,  might  by  some 
be  thought  to  have  place — that  people  from 
whom  the  draughtsman,  and  those  colleagues 
of  his  whom  he  was  addressmg,  derived  all 
the  authority  they  could  pretend  to — no  such 
olgects  (it  ^ould  seem)  happened  to  present 
themselves  to  the  draughtsman's  view. 

Whatsoever  cause  for  regret  the  omission 
may  in  that  case  have  afibrded,  no  just  cause 
of  wonder  can  it  afibrd  in  any  case.  The 
easiest  of  all  literary  works,  bufic  for  bulk,  is 
a  code  of  law  stark  naked :  a  code  altogether 
bare  of  reasons  in  any  shape :  next  to  the 
easiest,  a  code  with  no  other  habiliment  than 
a  separate  tissue  of  vague  and  commonplace 
generalities,  with  a  gloss  of  reason  on  the  sur- 
£iGe  of  it.  Not  only  the  most  important,  but 
the  most  difficult  of  all  human  works,  may 
be  safely  pronounced,  an  uniformly  apt  and 
all-comprehensive  code  of  law,  accompanied 
with  a  perpetually  -  interwoven  rationale, 
drawn  from  the  greatest  kappineas  principle, 
as  above. 

Section  5. 

The  greatest  happiness  of  the  greatest  num- 
ber requires,  that  for  the  function  exercised 
by  the  drawing  of  the  original  draught  of 

*  such  a  code,  the  competitors  boas  many  as, 
without  reward  at  the  public  expense,  can 
be  obtained :  and  so,  for  that  of  proposing 
alterations  in  such  draught  as  shall  have 
been  adopted.  Plan  for  obtaining  compe- 
titors. 

The  contents  of  the  preceding  sections  have 
for  their  subject  the  characteristic  naiMre  and 
pUm.  of  the  here  proposed  work. 

The  contents  of  this  and  the  succeeding 
sections  have  for  their  subject  the  choice  of 
kamde  for  the  execution  of  it. 

On  this  occasion,  never  be  it  out  of  mind, 
that  the  work  in  question  is  — not  a  body  of 
law  in  its  ultimate  state  —  in  that  state  in 
which  it  receives  the  sanction  of  the  sove- 
reign power: — it  is  nothing  more  than  the 
origimal  draught,  drawn  up  in  the  view  of  its 
receiving  that  sanction  as  above :  of  its  re- 
ceiving it  indeed — but  eventually  only :  and 
not  tiU  after  it  has  undergone  all  such  altera- 
tions as,  by  any  of  the  several  persons  among 
whom  respectively  the  sovereign  power  in 
matters  ot  legislation  u  shared,  shall  have 
been  proposed, — and,  by  those  whose  concur- 
rence is  neoessarv  to  the  application  of  that 
anctioo,  adopted :  in  a  word,  by  the  several 
mUhorities  in  that  behalf  cotutituted. 

Yes ;  if.  whfle,  from  any  one  or  more  in- 
Vol.  IV. 


dividuals,  an  original  draught,  or  any  number 
of  sudi  original  draughts,  were  admitted  to 
the  exercise  of  this  function,  all  other  persons 
were  excluded  from  it,  or  even  all  persons 
other  than  those  among  whom  the  power  of 
sanctionment,  as  above,  is  shared ;  Yes :  in 
such  a  state  of  things,  —  were  it  the  state  of 
things  here  proposed,  —  true  it  is,  that  by  the 
admission  given  to  some,  coupled  with  the 
exclusion  put  upon  others,  not  only  would  a 
power  be  created,  but  the  very  power  which, 
in  consideration  of  its  unnecessary  and  mis- 
chievous magnitude,  it  is  the  object  of  the 
very  arrangement  here  proposed,  to  exclude. 

On  this  part  of  the  subject,  six  principal 
positions  have  been  the  result  of  the  inquiry : 
in  the  table  of  contents  they  may  have  been 
seen  at  length.  They  are  here  recalled  to 
view  in  brief,  each  of  them  in  company  with 
a  correspondentiy  brief  intimation  of  the  prin- 
cipal considerations  or  reasons  by  which  it 
was  suggested.  The  first  of  them,  with  a 
development  of  its  reasoiu,  constitutes  the 
matter  of  tiie  present  section:  the  rest  will, 
in  the  like  manner,  occupy  the  five  next  suc- 
ceeding ones. 

L  Admiesion  untversaL — Competitors,  for 
the  function  exercised  by  the  furnishing  of  the 
original  draught,  as  numerous  as  possible. 

Reasons 1.  Chance,  for  the  greatest  pos- 
sible degree  of  aptitude  on  the  part  of  the 
work,  a  wuunmum:  to  sinister  interest,  and 
other  causes  of  inaptitude,  on  the  part  of 
those  on  whom  the  quality  of  the  work  in  its 
ultimate  state  depends,  the  strongest  bridle 
applied  that  the  nature  of  their  situation  ad- 
mits of. 

2.  School  for  legislative  and  other  JunC" 
tionariet,  thus  instituted. 

IL  lUmuneration  at  an  additional  public 
expense,  none.  —  Reason  1.  Avoidance  of 
inaptitude,  on  the  part  of  the  work,  through 
patronage  and  fiivouritism :  also,  through  pre- 
cipitation according  to  one  mode  of  payment ; 
tb'ough  delay,  according  to  another :  delay, 
ending  perhaps  in  final  non-performance. 

III.  Hands,  not  more  than  one.  —  Reason 

1.  Avoidance  of  inaptitude  in  the  work,  by 
reason  of  moral  inaptitude  in  the  workman, 
through  want  of  responsibility  for  bad  work- 
manship, and  want  of  encouragement  for  good. 

2.  Avoidance  of  inconsistency :  of  want  of 
unity  of  design,  and  symmetry  of  execution, 
as  between  part  and  part. 

IV.  Hands,  not  onbf  single,  but  known  to 
be  so. — Reason.  Else  the  responsibility  and 
the  encouragement  deficient. 

V.  Not  tmly  the  hand  single,  and  known 
to  be  so,  but  whose  it  is,  Aiuwm.  —  Reason. 
Else  the  responability  and  the  encouragement 
still  deficient. 

VI.  The  hand  of  n  foreigner,  not  only  ad- 
missible but  preferable.  —  Reason.  Exemp- 
tion from  local  sinister  interests  and  preju- 
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dices:  deficiency  in  local  knowledge  being 
easily  amendable  by  native  bands,  in  the 
course  of  tbe  progress  of  the  work,  tbrougb 
the  constituted  authorities. 

Note,  that  in  a  representative  government, 
the  hands  ordinarily  employed  in  the  pro- 
viding of  the  original  draught  are  those  of  a 
legishiion  committee.  With  the  exception  of 
the  second  point,  namely,  the  gratuitoumets 
of  the  service,  the  desirable  results,  referred 
to  by  the  above  reasons,  are,  in  this  case,  all 
of  them,  eitiiier  foregone  or  lessened.  Gra- 
tuitous in  this  case  the  service  naturally  and 
commonly  is  in  appearance  unquestionably: 
but  to  the  degree  in  which  it  may  be  other- 
wise in  effect,  no  bounds  can  be  assigned:  in 
the  nature  of  the  case  there  are  no  others, 
than  those  which  apply  to  the  <|uantity  of 
depredation  and  oppression,  exerdsible,  in  the 
community  in  question,  by  a  government  over 
which  the  people  have  no  more  than  a  nomi- 
nal controul,  compared  with  that  exerdsible 
where  the  people  have  a  real  and  effident 
controul :  a  few  restraints  on  the  liberty  of 
the  press  and  public  discussion  may  suffice  to 
establish  the  difference. 

These  are  but  faint  antidpations.  For 
pladng  in  their  full  light  all  these  several 
points,  considerable  development  and  expla- 
nation will  be  unavoidable. 

1.  As  to  the  proposed  universalitv.  By  it 
would  be  instituted  a  mode  of  codification, 
which,  for  distinction,  might  be  styled  the 
open  mode. 

The  following  slight  sketch  may  serve  to 
convey  a  general  conception  of  it:  — 

In  the  name  of  the  constituted  authorities, 
or  of  the  legislative  body  alone,  let  invitation 
be  given  to  all  persons  without  distinction, 
who,  (with  the  exception  of  the  members  of 
the  legislative  body  during  the  time  of  their 
serving  in  that  capadty,)  regarding  them- 
selves as  competent,  may  feel  inclined  to 
transmit  to  the  legislative  body,  each  of  them 
a  general  sketch  or  outline  of  the  proposed 
original  draught  of  a  work  of  the  sort  in  ques- 
tion :  with  a  sample  or  samples,  of  the  mode 
li  which  it  is  proposed  to  execute  it,  ex- 
pressed in  the  words  in'  which  it  is  proposed 
to  stand :  to  which  samples  may  be  added, 
general  indications,  on  such  occasions  on 
which  the  nature  of  Uie  case  admits  not  of 
the  taking  any  determination  respecting  the 
individual  words. 

2.  Let  intimation  be  at  the  same  time 
given,  that,  in  proportion  to  the  aptitude  of 
the  work  according  to  the  estimate  formed 
of  it  by  public  opinion,  evidence  will  be  re- 
garded as  having  been  given,  of  appropriate 
aptitude  on  the  part  of  the  workman,  with 
relation  to  many  of  the  most  important 
public  offices,  to  which  pecuniary  emolument 
stands  already  attached. 

3.  In  such  sketch,  and  simple  or  aamplet, 


should  be  comprehended  as  well  tlw  cMTv 
the  ^>fna/ code :  so  intimate  beb^  tfce  eiNi- 
nexion  between  thoee  two  parts,  tliat  wift- 
out  a  eomprdientive  and  coojimci  tiewoC 
both,  no  dear,  correct,  complete,  <aonnCeat, 
and  well-ordered  mode  of  ezecotioii,  eoold  be 
given  to  either. 

4.  In  the  samples  and  in  tiie  general  ikctii, 
it  may  perhaps  be  fomid  neoeasary  tkat  tbe 
constitutional  code  be  omitted :  for,  so  hbvcf- 
sal  and  tenadous  and  craving  is  the  appetite 
for  power,  that  tiie  idea  of  any  consderahk 
change  in  this  part  of  the  field  of  IcfidatisB 
affords  little  promise  of  being  fbimd  endoraUe 
unless  when  imposed  by  force  or  int 

5.  In  a  representative  democracy, 

need  be  no  difficulty.    In  the  adverttsi 

for  this  purpose,  the  legiabti  ve  body,  bowevcr. 
might  probably,  without  objecti<m,  if  it  saw 
any  use  in  so  doing,  laydown  as  a  fon^uneBtri 
and  indispensable  prindde,  that,  inunediBtdy 
or  unimmediately,  all  fimctionaries  shdD  be 
placed,  and  at  short  intervals  displacnble,  by 
the  greatest  number  of  the  adult  populatioa; 
or  of  the  male  part  of  the  adult  popolatioa: 
or  rather  might  give  intimation,  tbat  for  say 
departure  from  this  prindple,  aome  spedu 
and  convindng  train  of  reasons  would  be  ex- 
pected to  be  assigned. 

6.  For  the  giving  in  of  these  aamples,  mfm 
determinate  day,  it  should  seem,  wovld  aaa- 
voidably  be  to  be  fixed.  That  day  arrived,  ic 
will  then  be  to  be  put  to  the  vote  which  wim- 
pie  shall  be  preferred  ;  or  whether,  for  waat 
of  any  satisfiictory  sample,  the  time  sh^  be 
enlarged. 

7.  Suppme  a  sample  pitdied  opoa.  A  hm- 
ther  day  will  then  be  to  be  asaagaed,  on  sr 
before  which,  a  proposed  complete  eode  n 
terminis,  embracing  these  two  branches,  with 
such  blanks  only  as  the  nature  of  tbe  case  v> 
cessitates,  shall  be  given  in. 

8.  Though,  if  samples  more  than  one  have 
been  sent  in,  adoption,  if  given  to  any,  most 
be  given  to  some  one  of  them  —  it  is  not  ne^ 
cessary  that  any  peremptory  exdusion  AoM 
be  put  upon  sudi  complete  dranghts  as  say 
other  of  the  competitors  may  be  disposed  to 
present.  This  (it  may  be  said)  is  tbe  aan^ 
most  approved  of.  But  all  odier  persons  wit 
still  at  liberty  to  propose,  each  of  tbem.  Us 
draught.  It  will,  on  that  occasion,  then  be  fer 
each  of  them  to  condder —  whether  a  eoia- 
pleted  draught,  in  conformity  to  tbe  patttfa 
most  approved  of,  will  not  aflford  him  tbe  motft 
promising  chance. 

9.  On  this  plan,  the  remuneration  —  reom- 
neration  suitCKi  as  above  to  the  nature  of  ^ 
case,  and  of  the  sort  of  servioe  rendered— 
need  not,  and  naturally  would  not,  be  confiaed 
to  the  competitor  by  whose  samples,  nor  ia 
condndon  to  the  competitor  by  whose  oo«- 
pleted  draught,  the  largest  shate  of  app(^ 
tionhas  hten  obtained. 
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10.  By  the  preference  Uius  given  in  the 
I  to  this  or  that  sample,  or  to  this  or  that 

dnuight,  the  legislative  body  would  not  be 
prednded  from  giving  indication  of  this  or  that 
portion  of  this  or  that  other  draught,  as  being 
r^ardedfit  to  be  employed  in  the  draught 
moet  approved. 

11.  llie  invitation  to  twd  in  original  sam- 
ples, and  afterwards  completed  draughts,  will, 
of  eovrse,  be  accompanied  or  foUowed  by  a 
correspondent  invitation  to  send  in  o&MrtHr- 
tiotu  on,  and  proposed  mmendmenia  to,  all 
samples  and  completed  draughts,  to  which 
9MJ  such  acceptance,  total  or  partial,  shall 
hftTe  been  given  as  above. 

12.  Be  the  number  of  these  patterns  ever 
«o  considerable,  the  expense  of  prbting  and 
publishing  should  be  defrayed  by  government. 
Were  it  not  for  this,  the  expense  might  be  a 
\mr  to  the  work  of  the  least  affluent  compe- 
titors :  and  thereby  to  those,  in  whom,  as  sudi, 
tbe  habit  of  intellectual  labour,  and  thence  the 
promise  of  intellectnal,  and  even  of  appropri- 
ate moral  aptitude,  is  fiurest 

13.  The  produce  of  the  sale  might  either 
be  applied  in  alleviation  of  the  expense,  or  be 
given  to  the  respective  authors.  The  expense 
on  this  score  neither  promises  nor  threatens 
to  be  very  considerable.  Be  it  what  it  may, 
so  longas,  in  the  whole  of  the  official  esta- 
bliabment,  so  much  as  a  sin^e  sinecure,  or 
useless,  or  needless,  or  overpaid  office  is  to  be 
found,  to  this  expense  no  objection  can  with 
any  consistency  be  made. 

U,  in  consequence  of  this  plan,  any  addition 
were  to  be  made  to  the  number  of  salaried 
offices  it  found  in  existence,  it  would  be  that 
of  a  functionary,  with  some  such  title  as  that 
of  CamBervator  of  the  Uao$.  Upon  the  foUow- 
ing  ground,  stands  the  demand  for  an  office  of 
thM  nature.  Regular  and  symmetrical  would 
naturally  be — would  nec^sarily  be,  if  well 
executed '-the  structure  of  a  code,  havingfor 
its  accompaniment  a  ratUmaU  as  above.  By 
subsequent  additions  and  alterations — with- 
out a  degree  of  sldU  and  care  too  great  to  be 
constanUy  reckoned  upon,  on  every  occasion, 
and  from  all  legislative  hands  promiscuously 
taken  — the  symmetry  would  be  liable  to  be 
injured,  and  confusion  introduced :  to  obviate 
tins  inoonvenienoe,  in  so  fiv  a#  it  can  be  ob- 
viated without  prgudice  to  the  uneontrouled 
exercise  of  the  Iq^ifl^ve  power,  would  be  the 
office  of  tills  functionary.  Before  the  sanction- 
ment  of  each  law— or  when  the  pressure  of 
the  time  was  regarded  as  not  admitting  of  the 
delay,  as  soon  afterwards  as  might  be — to  him 
it  would  belong  to  propose  for  the  m^aiicf  of 
the  aewlaw,  hform  adapted  to  the  structure  of 
the  code.  Thereupon,  if  the  form  so  proposed 
were  adopted  by  the  legislatare  for  the  time 
bmng,  so  mudi  the  bettier:  if  not,  it  would 
remain  as  the  subject-matter  of  a  virtual  and 
tacit  appeal  to  sncoeeding  legislatures. 


14.  Supposing  the  office  here  in  question 
established,  the  author  of  the  draught  most 
approved  of  seems  to  be  the  person,  to  whom, 
if  expected  to  be  found  willing  to  accept  of  it, 
the  offisr  of  it  would  naturally  be  made. 

\6,  But  the  choice  should  be  left  unfet- 
tered. Be  the  literary  composition  ever  so  well 
penned,  fitness  for  the  office  would  not,  on  the 
part  of  the  author,  be  a  necessary  consequence. 
Various  are  the  points  of  appropriate  aptitude, 
in  which,  relation  had  to  the  business  of  this 
office,  he  might  still  be  deficient.  Witness, 
aptitude  in  respect  of  health,  assiduity,  un- 
corruptness,  firmness,  gentleness,  quickness 
in  execution.  Sec 

16.  After  the  completion  of  the  code,  it 
might  not  improbably  be  a  considerable  time, 
before  the  need  of  the  ofier  thus  described 
would  manifest  itsel£ 

Beagons/oT  the  above  deacribed  open  wtode. 

They  are  constituted  by  the  advantages, 
which,  with  reference  to  the  greatest  happi- 
ness of  the  greatest  number,  would  be  tiie 
result  of  it. 

1. — Reaeom,  1.  The  chances,  in  fiivour  of  the 
aptest  possible  draught,  rendered  the  greatest 
possible.  The  more  draughts  sent  in,  the  more 
will  there  be  for  those  to  choose  out  of,  to 
whom  it  belongs  to  choose. 

2.  — Reason,  2.  The  greater  the  number  of 
draughts  sent  in,  the  greater  the  number  of 
those,  out  of  whidi,  portions  might,  upon 
occasion,  be  selected  for  the  amendment  of 
that  one,  whichsoever  it  were,  that  shall 
have  been  chosen  to  serve  as  the  principal 
basis  of  the  completed  work. 

3.  — Reason  3.  Advantages  derivable  from 
the  school  that  would  thus  be  established,  for 
functionaries  in  the  legislative  departments. 

4.  ^Reason  4.  Advantages  from  the  school 
thus  established,  as  applied  to  the  case  of 
fbnctioaaries  in  the  judiciary  and  administra- 
tive departments. 

Masters  in  these  schools,  the  authors  ef 
the  proposed  codes:  scholars,  the  readers  of 
these  same  codes.  Note,  that  in  this  brandi 
of  art  and  science,  as  in  every  other,  the 
pleasanteflt  and  most  effectual  mode  of  ^om- 
ing  is  by  teaching; — by  teaching*  or  at  least 
endeavouring  to  teach. 

Bpr  the  reading  of  books  and  articles  in  pe- 
riodical works,  on  subjects  belonging  to  this 
or  that  small  spot  in  the  field  of  legislation — 
by  reeding  in  this  way,  with  or  without  the 
hearing  of  speeches,  are  statesmen  formed  at 
present.  But  from  such  scattered  and  casually 
visited  springs,  what  is  the  greatest  quantity 
of  information  capable  of  being  derived,  in 
comparison  of  all  those  sevend  floods,  by 
each  of  which  the  whole  field  of  legislation 
and  government  will  be  covered? 

True  it  is,  that,  in  regard  to  offices  be- 
lociging  to  the  judicial  department,  the  i 
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observation  applies  to  these  as  that  which 
Has  just  been  applied  to  the  proposed  future 
contingent  office  of  conservator  of  the  laws. 
By  no  degree  of  aptitude,  be  it  ever  so  high, 
on  the  part  of  any  such  legislative  draught, 
can  any  absolutely  conclusive  evidence  be 
given,  of  aptitude  on  the  part  of  the  author, 
with  relation  to  any  of  these  certainly  and 
constantly  indispensable  offices.  Witness,  in 
addition  to  the  dements  of  aptitude  instanced 
in  that  case,  fluency  in  speech. 

So  likewise  in  regard  to  offices  belonging 
to  the  several  brandies  of  the  administrative 
department.  Further  exemplification  will  not 
here  be  necessary. 

Still,  as  far  as  it  goes,  still  even  with  re- 
ference to  every  such  office,  what  can  scarcely 
fiul  to  have  a  place  is — that  by  the  author- 
ship of  an  intellectual  work,  so  matchless  in 
difficulty  as  well  as  importance — in  the  extent 
of  knowledge  as  well  as  correctness  of  judg- 
ment necessary,  —  evidence  of  appropriate 
aptitude  —  evidence  in  a  pre-eminent  degree 
probative — will  have  been  exhibited — exhi- 
bited by  a  no  inconsiderable  proportion  of 
the  whole  number  of  competitors. 

Objections  answered. 

1. —  Objection  1.  Fruitless  the  invitation: 
none  will  be  found  to  accept  it. 

Answer.  The  objection  has  been  antici- 
pated. What  I  —  is  money  of  no  value  ?  —  is 
power  of  no  value  ?  The  highest  of  all  blood- 
less glories,  is  that  too  of  no  value  ?  Vain 
would  it  be  to  say  —  despair  of  success  will 
drive  men  from  so  arduous  a  work.  Not  it 
indeed.  In  each  man's  eyes,  success  will  de- 
pend— not  on  absolute,  but  on  comparative 
aptitude. 

But,  suppose  no  sudi  work  sent  in,  where 
is  the  evil  ?  Absolutely  none.  On  the  con- 
trary, there  is  this  positive  good :  evidence 
given  to  the  subject  many  —  evidence,  and 
that  of  the  most  conclusive  kind — of  since- 
rity on  the  part  of  their  rulers,  in  respect  of 
the  sacrifice  thus  made  of  so  large  a  portion 
of  power  to  the  universal  interest. 

2 Objection  2.  The  press  would  be  inun- 
dated and  overloaded;  public  money  would 
be  wasted  in  the  publication  of  so  many  vo- 
luminous compositions ;  public  time  wasted 
in  the  consideration  of  them. 

Answer.  Strange  indeed  it  would  be,  if  the 
objection  were  not  completely  anticipated  by 
the  two  great  political  schools—by  the  school 
for  legislative  functionaries,  and  the  school 
for  executive  functionaries,  as  above.  For  any 
the  most  trifling  branch  of  art  and  science, 
in  what  instance  was  any  the  most  incon- 
siderable school  ever  established  by  the  go- 
vernment of  a  country  at  so  small  an  ex- 
pense? 

3. — Objection  3.  An  innovation  this:  un- 
precedented this  open  mode  of  legislation. 


Answer.  True,  in  point  of  fiici:  bat  vkt 
is  ^e  application  of  it  in  point  of  argoBKBt? 
Unprecedented  it  must  be  confessed  is  thb 
open  mode,  on  the  part  of  men  whose  station 
is  in  that  place  ftom  whence  it  is  propond 
that  the  invitation  should  come.  Unprece- 
dented :  but  why  ?  Only  because,  in  breaili  so 
stationed,  pre-eminent  regard  for  the  greaftcsl 
happiness  of  the  greatest  numbo*,  in  prefrr- 
ence  to  ail  particular  and  thence  limster  ia- 
terests,  is  unprecedented. 

4. —  Objection  4.  By  the  adoption  of  das 
open  mode,  the  two  situatioDs  of  represeata- 
tives  and  constituents  would  be  comfomndei: 
the  power  that  had  been  transferr^  woold 
thus  be  given  back. 

Answer.  What  if  it  were— wh*t  if,  for  the 
purpose  of  passing  condemnation,  a  word  to 
which  a  dyslogistic  sense  stands  assodsted, 
such  as  the  word  cmfitsion^  could,  without 
impropriety,  be  applied?  Suppose  not  only 
these  but  all  other  situations  confounded, 
where  would  be  the  evil,  if^  by  sudi  coofii- 
sion,  the  greatest  hiqipiness  of  the  greatert 
number  woold  be  increased  ? 

Not  that  tiiere  is  any  aoch  thing  as  eoo- 
fiision  in  the  case.  True  it  is  that,  by  every 
exercise  given  to  the  legislative  ^ctioa,  s 
power  is  exercised :  for,  of  this  functioii,  the 
exercise  is  confined  to  a  compara^vely  souJl 
number,  all  others  being  excluded  from  it:  to 
that  function,  therefore,  power  is  effectuilljr 
attached.  But,  by  the  very  supposition,  fivm 
the  exercise  of  tiie  function  here  propoied 
to  be  laid  open  to  every  man,  no  man  is  ex- 
cluded. Here,  therefore,  no  power  has  place. 
True  it  is,  what  is  proposed  is — that  a  ter- 
vice  be  performed:  a  service  which,  if  wdl 
performed,  will  be  the  most  ben^fidsl,  as 
well  as  the  most  difficult,  of  all  servkxt : 
but  still,  by  tiie  performance  of  it,  though 
it  were  by  ever  so  great  a  multitude,  not  sh 
atom  of  power  would  be  exercised. 

Reasons  for  not  giving  to  members  of  the  le- 
gislative body  the  exdunve  fiunilty  of  for- 
nishing  original  draughts : — of  furnishing 
them  in  this  extraordmary  case,  as  has  been 
hitherto  everywhere  the  practice  in  all  or- 
dinary cases. 

1 Reason  \.  They  have  no  time  appli- 
cable to  it. 

The  composition  of  a  body  of  law, — whiA 
is  to  be  at  the  same  time  all-comprdieBsiTe, 
and  on  every  point,  by  means  of  a  perpctadly 
interwoven  rationide,  justified  and  exphinw, 
—  presents  of  itself  an  irresistible  detnaad  nr 
the  whole  quantity  of  applicable  time,  st  tie 
disposal  of  whatsoever  individual  may  be  en- 
gaged in  it :  if  so,  then,  in  the  case  of  every 
individual  possessing  any  share  in  tiie  aggre- 
gate of  legislative  power,  if  any  part  of  »» 
time  be  employed  upon  this  work,  ^^ 
sequenoeifl— that  eitiiertiie  otiimjn^ 
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-fcioii  adled,  or  liable  to  be  called,  continually 
int^  exercise  by  the  exigencies  of  the  day,  or 
else  this  extraordinary  function,  or  both  the 
oiii« .  and  the  other,  will  of  necessity  be  ne- 
S^cted. 

In  the  practical  result  of  this  reason,  is 
oomprised  (it  may  be  observed)  an  exclusion 
put  upon  the  members  of  the  legislative  body, 
ttB  to  the  function  of  drawing  up  any  sudi 
draught.    It  applies  not  however  to  the  per- 
•oils —  this  exdusion : — it  applies  only  to  l^e 
timte :  imd  as  to  time,  it  applies  not  to  any 
portion  other  than  that  which,  by  their  en- 
gagement, stands  appropriated  to  the  ordinary 
duties  of  such  their  situation.    It.  applies  not 
-to  the  exclusion  of  any  draught  alr€Ady  pre- 
pared by  any  member,  antecedently  to  the  day 
on  which  the  all-comprehensive  invitation 
sliall  have  been  resolved  upon :  it  applies  not 
to  any  portion  of  time  subsequent  to  that, 
during  which  his  exercise  of  those  same  ordi- 
nary functions  is  continued:  it  is  therefore 
no  bar  to  his  entering,  immediately  after  such 
invitation,  upon  the  task  of  penning  such  a 
draught,  provided  that  on  that  occasion  he 
vacates  his  seat. 

Objection  to  the  above  temporary  exclusion. 
Presence  of  the  author  necessary  for  expla- 
nation and  justification.  What  (it  may  be 
asked)  must  be  the  condition  of  any  such  ori- 
ginal draught,  if  the  author,  of  whose  views 
it  is  the  expression,  is  not,  at  the  time  of  its 
being  on  the  carpet,  enabled  by  his  presence 
io  supply  such  explanations  and  justifications 
as  may  be  requisite  for  the  support  of  it  ? 

Answer  1 .  To  the  case  of  an  original  draught 
of  the  ordinary  kind  —  of  a  draught  contain- 
ing nothing  but  an  assemblage  of  expressions 
of  will,  without  anything  whatever  in  the 
shape  of  reason  for  the  justification  or  expla- 
nation of  it, — true  it  is,  this  objection  would 
a{^ly  with  no  inconsiderable  force.  But,  in 
the  case  of  an  original  draught  of  the  sort  here 
in  question,  an  instrument  of  explanation 
and  justification  is  by  the  supposition  always 
present :  and  this  too  in  a  form  beyond  com- 
parison more  apt  than  any  that  could  be  given 
to  a  set  of  impromptuary  and  orally  delivered 
observations :  more  apt,  namely,  in  clearness^ 
correctness,  completeness,  conciseness,  compact- 
mess,  methodicatness,  consistency  (meaning,  ex- 
emption fit>m  inconsutency) :  naturally,  not 
io  say  necMsarily,  more  apt, .  and  that  to  an 
inde&ute  degree. 

2.  The  original  draught,  whatever  it  be, 
being  given  in,  the  having  composed  it  is  no 
bar  to  the  author's  being  a  member  of  the 
assembly  in  which  it  is  the  subject  of  discus- 
sion. 

In  truth,  supposing  him  not  to  be  a  mem- 
ber, he  might  iJiroughout  the  discussion  be 
present,  with  the  fiumlty  of  giving  his  assist- 
ance to  both  those  purposes.  Nothing  more 
natural,  because  nothing  more  obviously  use- 
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fill,  and  as  it  should  seem  unexceptionable. 
His  not  having  the  power  of  a  member,  ia  no 
reason  why  the  assembly,  and  through  the 
assembly  the  nation,  should  not  have  the  fib- 
culty  of  receiving  from  him  this  service, 

2. — Reason  2,  By  the  competition  thus 
proposed,  a  bridle  will  be  applied  to  the  power 
of  the  constituted  authorities :  h  bridle,  and 
that  an  unexceptionable  and  indispensable 
one. 

The  need  of  this  tutelary  instrument  has 
fOT  its  cause  the  influence  of  sinister  interest : 
that  particular  interest,  by  which,  in  case  of 
competition,  and  to  the  extent  of  the  compe- 
tition, every  individual  u  prompted  to  make 
sacrifice  of  the  happiness  of  all  besides  to  his 
own  individual  happiness :  in  every  situation 
every  individual  prompted,  and,  in  every  po- 
litical situation,  in  proportion  to  the  power 
and  influence  attached  to  that  situation,  en- 
abled, to  make  this  sacrifice :  say  the  sinister 
sacr\fice. 

Behold  now  what  this  bridle  is,  and  how 
it  is  that,  by  the  unlimited  number  of  original 
draughts  let  in  by  the  proposed  open  mode,  it 
is  applied.  By  the  supposition,  each  draught 
comea  provided  with  its  rationale;  and  true 
it  is  that,  by  that  same  rationale,  as  above 
mentioned,  a  bridle  is  applied,  not  that  an 
inefficient  one :  applied,  namely  to  the  mouth 
of  the  author  of  that  same  draught.  Small,^ 
however,  will  be  the  utmost  tutelary  force 
of  that  one  bridle,  compared  with  that  which 
may  be  applied  by  the  ag^egate  of  all  the 
several  draughts,  with  their  respective  ratio* 
nales,  to  which,  in  a  number  altogether  in> 
definite,  it  is  the  object  of  the  here-proposed 
arrangement  to  give  birth.  The  bridle  which, 
in  this  shape,  each  man  makes  for  his  own 
mouth,  wiU  of  course  be  as  light  and  soft  as 
he  thinks  he  can  venture  to  make  it.  Let 
any  one  therefore  judge,  how  inadequate  the 
force  of  this  one  died:,  and  that  applied  by 
so  partial  a  hand,  cannot  but  be,  when  com- 
pared with  the  united  force  of  all  those  in- 
struments of  salutary  oontroul  which,  in  an 
indefinite  number,  he  sees  about  to  be  applied : 
applied  by  so  many  different  hands,  preserved, 
all  of  them,  by  the  very  nature  of  the  case^ 
from  all  paitiality  inhis  fiivour :  instruments, 
which  though  not  made,  any  of  them,  for  his 
mout^  in  particular,  will  not  be  the  less  effec- 
tive. 

Of  this  composite  bridle,  the  tutelary  force 
will  apply  itself  successively  to  both  situa^ 
tions :  m  the  first  instance,  to  that  of  the 
framers  of  the  several  original  draughts,  on 
which  the  several  members  of  the  legislature 
are  to  sit  as  judges,  and  when  it  has  produced 
ita  effect  in  that  quarter,  then  to  the  situation 
of  members :  to  the  legislators  themselves, 
when  occupied  respectively  in  the  formation 
of  their  several  judgments,  and  in  the  consi- 
deration of  the  line  of  conduct  to  be  pursued 
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by  them  in  consequeDGe.  In  tlie  esse  of  each 
mdividiud  draughtsman,  the  oontrool  has  for 
Its  cause,  the  anticipated  riew  of  the  body  of 
information,  that  may  come  to  hare  been  for- 
nished  by  the  several  rationalized  codes  sent 
in  by  his  competitors :  in  the  case  of  the  legis- 
lator, it  is  the  actual  view  of  them  when  sent 
in.  When  the  collection  of  them  has  been 
eoropleted,  each  member  of  the  legislature, 
according  to  the  measure  of  his  zeal  and  in- 
dustry, win  of  course  compare  them  with  one 
another  in  his  own  mind,  and  out  of  such  of 
them  as  appear  to  him  worthy  his  attention, 
he  will  form  for  himself  the  substance  of  a 
new  draught,  composed  of  whatsoever  arrange- 
ments have  obtained  his  preference.  In  ^his 
new  draught,  in  what  way  soever  the  compo- 
nent parts  of  it  may  have  been  put  togeUier, — 
whether  in  the  letter-press  or  only  in  his  own 
mind, — the  rationale  will  be  tiie  standard  of 
comparison,  by  whi<^  the  text  of  eadi  arrange- 
ment, in  each  several  draught,  will  be  judged 
6f  by  him :  and,  of  the  correspondent  portions 
of  text,  will  be  composed  the  aggregate  of  the 
several  arrangements,  to  whiii  his  duty  will 
be  calling  upon  him  for  his  support.  More- 
over in  this  same  aggregate,  each  private 
individual,  whose  attention  is  applied  to  the 
subject,  will  see  the  ground  of  whatever  judg- 
ment he  puts  himseUT  in  a  way  to  pronounce 
—  whether  in  the  general  character  of  mem- 
ber of  the  tribunal  of  public  opinion,  or  in  the 
particular  character  of  constituent,  on  tne  con- 
duct of  his  representative,  on  the  occasion  of 
the  judgment  passed  by  him  on  the  subject  of 
the  work,  in  the  aptitude  of  whid  the  whole 
nation  has  so  deep  an  interest. 

Reader,  be  not  alarmed  by  the  idea  of  the 
possible  immensity  of  the  supposed  aggregate. 
The  state  of  things,  which  in  an  eminent  de- 
gree seems  probable,  is — that,  be  the  number 
of  the  draughts  what  it  may,  of  some  one  of 
them  —  the  most  apt  upon  the  whole  —  the 
consistency  will  be  sudi,  that  if  it  be  employed 
in  any  part,  it  will  be  employed,  almost  to  the 
exclusion  of  all  others ;  and  that  the  only  use 
made  of  these  others,  will  be  the  deriving  from 
this  and  that  one  of  them,  an  amendment  for 
this  or  that  particular  imperfection,  that  may 
have  been  observed  in  the  fundamental  work. 
A  pattern  of  this  sort  being  in  every  man*8 
view  —  a  literary  composition,  of  which,  in 
every  part,  the  component  words  stand  deter- 
mined —conceive  now  the  advantage,  with 
which,  in  his  capacity  of  censor,  every  citizen 
wUl  be  enabled  to  act,  while  calling  to  account 
this  or  that  member  of  the  legiedative  body, 
in  respect  <^  the  code,  or  any  part  of  Uie  code, 
to  which  his  concurrence  has  been  given :  — 
'*  Behold  this  and  this  unfit  arrangement  in  the 
draught  that  has  your  support  —  to  arrange- 
ments, the  unfitness  of  which  stands  demon- 
strated in  the  portion  you  see  of  the  rationale 
belonging  to  this  other  draught*   Behold  the 


dranght,  in  wiud  are  thisaad  Uiis/lr  i 
mcnt,  which,  in  your  draught,  tlieui^  in  the 
corresponding  parts  of  its  rattioiuile  thsir  fit- 
ness stands  so  condusively  demosMtiated,  sw 
not  to  be  found  I  With  the  «•  wmek  Uttm- 
lying  before  yon,  wherefore  is  it  thst  yo«  have 
pven  preference  to  the  worse  ?  ForsMh|M* 
ference,  what  justificstioii,  what  ■pok^,CB 
you  produce  ?**  Of  this  nature  are  tte  qaes» 
tions,  by  the  fear  of  which  the  bridle  is  ap- 
plied. 

Compared  with  a  judgment  fonned  with 
such  a  pattern  for  its  ground, — how  v^gae 
and  ungrounded  must  be  the  best  gromided 
judgment,  whidi,  in  rdation  to  the  sol^iect 
matter  in  question,  can  be  formed  I — formed, 
even  by  the  best  construetedmind  in  the  ps»- 
sent  state  of  thugsl  Neither  for  approbatioi, 
nor  thence  for  disapprobation,  is  anythii^,  ap- 
proaching, though  at  ever  so  wide  a  disteee, 
to  a  determinate  ground,  to  be  foond  tmf* 
where,  by  any  man :  nothing  better  thsa  the 
ever  indeterminate,  and  ever  chsnging,  as  wcB 
as  ever  inadequate,  stock  of  ssch  crude,  i»- 
correet,  incomplete,  nmtoaUy  and  perpetually 
discordant  conceptions,  as  may  be  fiMind  o- 
tractible  from  the  existing  stock  of  Utersiy 
matter,  belonging  to  the  several  depertmeaU 
of  legislation  and  goremment :  with  or  with- 
out tibie  addition  m  sudi  information  and  ad- 
vice, as  it  may  happen  to  him  to  have  obtainsd 
from  this  or  that  other  man,  whose  eenecp- 
tions  and  judgment  have  been  derived  from 
the  same  muddy  source:  both  judgments  aD 
the  while  exposed,  and  without  warning,  to 
the  delusive  influence  of  all  those  ^tlkciei, 
and  other  instruments  of  delusion,  with  which 
the  whole  field  of  government  is,  in  eftiy 
portion  of  it,  so  abimdantly  infcsted. 

Deteriorated  rather  than  improved,  is  this 
fluctuating  standard,  this  ever  diangiqg  pat- 
tern, by  sudi  flashes  of  eloquence,  addressed 
so  mudi  more  frequently  to  the  pasrioni  thsa 
to  the  judgment — those  mooaentary  l^ts, 
of  which  orally  delivered  speedies  are  m  so 
large  a  proportion  almost  unavoidably  com- 
posed. The  ^««/es^J^t»pul«ss  principle,  with 
its  mild  and  steady  radiance,  will  be  an  ex- 
tinguisher to  all  such  fidse  lights. 

Antecedently  to  the  formation  of  the  sort  of 
pattern  here  described,  — in  forming  a  judg- 
ment in  relation  to  what  on  this  or  that  port 
of  the  field  the  Uwatufht  to  ie,  the  conditieB 
men's  minds  are  in,  is  analogous  to  that  in 
whidi,  on  so  large  a  portion  of  that  field,  they 
are,  b  relation  to  wliat  the  law  it  .*  namely, 
on  that  portion  of  it  which  is  under  the  do- 
minion of  that  spurious  and  fictitious  substi- 
tute to  really-existing  law— that  fictttioos 
oflbpring  of  ^ch  man*s  imagination  —  so  im- 
properly Uiough  generally  designated  by  the 
name  of  unwritten  or  coauaoii  law. 

Not  only  to  any  representative  of  the  people 
may  questions,  with  this  ground  to  then,  be 
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mtd^restad,  but  to  any  other  sharer  in  legisla- 
tive power,  whoM  dtnatkw  is  iiceetaible  i  not 
^antty  to  ibe  ntnatioB  of  representative  of  the 
pec^iUt  does  the  eorfesponding  bridle  appl^, 
iMi't  -to  that  of  any  servant  of  tiie  monarch  in 
the  flitoatioirof  Hunister:  <^  minister  :-«fiDr, 
mm  t»  the  fleshly  idol  of  which  the  imnisteris 
tlie  priest,  deamess  as  well  as  dumbness  are 
of  the  number  of  his  attributes^ 

I^kA  only  by  a  constituent,  to  a  candidate 
for  the  situation  of  representative,  on  the 
oecswion  of  an  election,  — but  by  any  indivi- 
dusd  whatever,  and  on  everv  occasion,  so  his 
sitvation  be  but  an  aceessible  one,  may  the 
sort  <»f  questions  above  exemplified,  searching 
mm  tli«y  are,  be  addressed. 

If  appropriate  moral  aptitude  in  per£3Ction, 
seoonded  by  appropriate  intellectual  and  ac- 
ttTe  aptitude  in  correspondent  p<nfeetion— 
if  consummate  wisdom  and  consummate  talent 
under  the  gmdanee  of  consummate  virtue,  be 
not  among  the  never-fiuling  accompaniments 
of  power — if,  in  a  word,  for  the  security  of 
tl»e  subject  many,  a  bridle  in  any  shape  to  the 
power  of  the  ruhng  few,  be  needful, — a  softer 
•nd  less  galling  bridle  than  the  one  here  pro- 
ptmed — a  softer  and  less  galling  one,  whatao- 
mvet  may  be  its  efficiency —  cannot  easily  be 
imagined.  Whatsoever  be  the  constitution  it 
finds  eetabMshed,  not  any  the  slightest  change 
woidd  it  produce  or  so  much  as  hint  at. 

Even  under  a  pure  monarchy,  if  in  such  a 
govammcnt  a  bridle  in  any  shape,  applied  to 
the  mouth  of  the  earthly  representative  of 
the  Divinity,  in  any  part  of  the  field  of  his 
dominion,  could  be  endurable,?— s  bridle  in 
this  shape  might,  not  impossibly,  be  endured. 
In  the  p«nl  and  iht  dvfl  portion  of  the  field, 
it  would  be  so,  if  in  any.  As  to  the  consti- 
tntional  portion,  on  i^ich,  under  this  form 
of  government,  nothing  reasonable  can  be  said 
in  snpport  of  an]rthing  that  has  i^aoe, — on 
which,  darkness,  silence,  and  motionless  pros- 
tration on  the  one  part  are  the  indispensable 
means  of  security  on  the  other,  —  on  this 
domain,  the  toudi  of  a  feather  in  the  shape 
of  a  bridle  would  be  intolerable :  the  more 
efficiently  contributory  an  arrangement  were 
demonstrated  to  be  to  the  greatest  happiness 
of  the  greatest  number,  the  aiore  intolerable 
would  the  sight  of  it  be  to  the  supremely 
ruling  one,  with  his  sub-ruliag  lew. 

Discarding  now  aU  these  flattering  suppo- 
sitioas, — tdke  in  hand  the  sad  case,  which 
as  yet  has  at  all  times  and  everywhere  been 
in  this  respect  the  only  real  one.  Proposed 
code,  none  visible,  but  the  one,  whatever  it 
be,  whidi  has  had  the  seat  of  power  —  of 
irresistible  power — for  its  birthplace.  Out 
from  it  comes  the  draught,  — and  in  every 
part  of  the  field,  be  its  inaptitude  ever  so  por- 
teutons,  this  it  is  that  must  have  the  stamp 
of  authority  upon  it — this  or  none.  All  bet- 
ter ones  have  been  kept  out  of  eadstence. 


Would  any  man  wish  to  see  in  how  high  a 
degree  inimiail  to  the  greatest  happiness  of 
the  greatest  nomber,  a  proposed  code  is  ca- 
pable of  manifesting  itself?  —  of  manifesting 
itself,  afiber  all  the  lights,  which,  down  to  the 
present  time,  have  been  spread  over  the  field 
of  its  dominion  ?  -^  let  him  turn  to  the  work, 
with  which*  in  the  character  of  a  penal  code, 
Spain,  while  this  page  is  penning,  is  still 
menaced. 

Section  6. 
The  greatest  happiness  of  the  greatest  num- 
ber requires — that,  for  the  drawing  of  any 
such  draught,  no  reward  at  the  public  ex- 
pense be  given.  At  addUional  expetue, 
reward  none. 

Of  the  above -described  unexpensive  plan, 
tiie  advantages  cannot  be  more  clearly  brought 
to  view,  than  by  bringing  to  view  the  several 
detrimental  effects,  produced  or  liable  to  be 
produced,  by  the  expensive  one. 

In  this  as  in  other  instances,  where  service 
is  proposed  to  be  called  for,  in  behalf  of  the 
public,  at  the  hands  of  individuals,  —  a  na- 
tural enough  conception  is — that,  by  fiicti- 
tious  reward,  allotted  to  the  purpose  at  the 
public  expense,  a  proportionable  degree  of 
aptitude  may  probably  be  obtained  for  the 
work :  a  degree  greater  than  could  otherwise 
be  obtained  for  it:  in^omoch  that  the  higl^r 
the  reward,  the  greater  is  the  probability  of 
the  highest  possible  d^ee  of  aptitude. 

On  an  attentive  examination,  so  fiur  will 
this  be  firom  being  found  to  be  the  case,  that 
by,  and  even  in  tiie  direct  proportion  of  the 
magnitude  of  such  fiustitious  reward,  will  the 
probability  of  the  highest  possible  degree  of 
aptitude  be  seen  to  be  diminished. 

From  any  such  foctitious  reward,  the  fol- 
lowing are  in  detail  the  evil  effects  that  will 
be  seen  to  be  the  result :  effects  either  as  de- 
trimental to  the  degree  of  aptitude  in  relation 
to  the  work  in  question,  or  as  productive  of 
evil  in  this  or  that  other  shape :  — 

1.  _£bt7  1.  The  effect  of  the  reward  is— 
to  give  birth  to  so  much  expense :  and  it  will 
immediately  be  seen,  that  this  expense  is  not 
merely  useless,  but  worse  than  useless.  Say, 
Exfemte  waited, 

%^EvU  2.  The  tendency  of  the  reward 
is  to  lessen,  instead  of  increasing,  the  number 
of  apt  competitors :  thence  the  probability  of 
the  hiighest  degree  of  aptitude  is  lessened 
instead  of  increased.  S9,y,  Number  of  compe- 
titor$  le»$ened, 

3. — Evil  3.  The  tendenqr  of  the  reward 
is— to  phMse  the  work  in  hands  less  apt, 
instead  of  more  apt,  than  those  in  which  it 
otherwise  would  have  been  placed.  Say,JCeM, 
not  more  apt  hands,  —  the  remdt. 

4. EwlA.  The  tendency  of  the  reward 

is — to  produce  precipitate  execution,  thence 
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eomparative  inaptitude,  or  else  eztra^elay, 
np  to  ultimate  non-pcifonDance,  according  to 
the  mode  of  payment  in  respect  of  time.  Say, 
Precipitation,  or  else  delay  up  to  jum-i^icrfor^ 
mance,  the  result, 

5.  —  Evil  5.  The  effect  of  the  reward  is 
—  to  deprire  the  public  of  the  benefit  of  all 
such  works  as,  how  useful  soever,  would  not 
in  point  of  extent  be  adequate  to  the  desired 
purpose.  Say,  Uteful,  though  not  adequatebf 
extensive,  performances,  excluded, 

6, --Evil  6,  The  effect  of  the  factitious 
reward  is — to  lessen  the  number  of  the  in- 
stances, in  which,  by  the  natural  reward  alone, 
proofe  of  aptitude  for  political  service  in  va- 
rious shapes  would  be  brought  to  view.  Say, 
Letjislation  schoof  narrowed. 

Now  for  a  few  explanations:  — 

Evil  I.  Expense  wasted, — True  it  is  — 
that  if,  by  increase  of  remuneration,  any  rea- 
sonable promise  of  a  corresponding  increase 
of  aptitude  were  affi>rded, — the  highest  re- 
ward, that  could  with  any  chance  of  success 
be  proposed,  could  not  be  too  great.  But, 
whether  any  such  promise  could  be  afforded 
may  now  be  seen. 

Evil  2.  Number  of  competitors  lessened,  — 
It  will  be  lessened  by  the  non-appearance  of 
all  such  otherwise  apt  competitors  as  by  the 
apprehension  of  the  want  of  interest  (in  the 
English  phrase)  of  the  want  of  protection  (in 
the  French  phrase)  —  in  a  word,  of  the  want 
of  appropriate  favour  in  the  eyes  of  those  on 
whom  the  choice  depends,  will  be  deterred 
from  entering  the  list. 

By  the  introduction  of  fectitious  reward  in 
the  shape  in  question,  the  case  would  be  ren- 
dered a  case  of  patronage :  of  patronage,  in 
the  hands  of  the  person  or  persons,  on  whom 
the  choice  of  the  individual  or  individuals  to 
whom  the  service,  with  its  reward,  shall  be 
allotted,  depends.  As  to  patrons,  and  their 
number, — they  may  be  manp,  few,  or  one: 
the  whole  legislative  assembly,  for  example, 
a  legislative  committee  of  the  assembly,  a 
council  of  ministers,  the  president  of  the 
legislation  committee,  or  the  minister  of  jus- 
tice. With  respect  to  the  result  in  question, 
no  one  of  these  diversifications  wUl  make 
any  considerable  difference.  In  the  eyes  of 
every  person  in  the  situation  of  patron — in 
the  eyes  of  every  person  in  the  situation  of 
protegf,  —  the  reward  will,  in  the  ordinary 
course  of  things,  be  at  the  least  the  prindpd 
object ;  the  service,  if  an  object  at  all,  at  the 
utmost  a  subordinate  one.  But,  the  greater 
the  reward,  the  greater  in  all  these  several 
eyes  will  be  the  ratio  of  its  importance  to 
that  of  the  service :  the  greater  the  reward, 
the  less  therefore  will  be  the  chance  the  ser- 
vice has  of  being  in  the  highest  degree  well 
performed. 

Evils.  LesHf  not  more  apt,  hands,  —  the 
result, — Unless  any  adequate  reason  can  be 
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shown  to  the  contrary,  the  dwnce  In  finroiir  of 
the  best  possible  workman^p  wiU  of  eowB* 
be  diminished  by  every  diminitCioD  in  themv- 
ber  of  the  candidates :  and,  the  nnaiber  of 
the  candidates  being  (suppose)  tbe  same,  ttis 
chance  in  fiivour  of  ue  best  possible  wotk- 
manship  will  again  be  diminished,  by  every 
diminution  that  can  be  shown  to  be  efieeted, 
in  the  aggregate  aptitude  of  aU  the  capdidatea. 
But,  for  a  work  of  the  sort  in  quesftkm,  the 
probstbility  in  &vour  of  aptitude  cm  the  part 
of  the  workmen  is  rather  dimiBiahed  tiiasi 
increased,  by  that  felidty  of  connexion,  of 
wfaidi,  as  above,  iniereMt  in  the  Englidi  sense, 
protection  in  the  Fren<^  sense,  is  the  natonl 
result.  For  superior  aptitade  in  this  line,  the 
most  intense  and  persevering  JUiitt  of  scrutiny 
and  reflection,  with  a  corre^iondent  and  ade- 
quate stoch  of  information  for  the  aabicet- 
matterofit,  isnottooraucb:  and  soch  AaM 
is  more  likely  to  be  persevered  in,  such  stock 
more  likely  to  be  laid  in,  by  one  who,  as  the 
phrase  is,  has  mixed  littie  with  tiie  world — 
in  the  high  world —  in  the  aristocratie&i  worU 
in  all  its  several  orbs, — than  by  one  who  has 
mixed  much.  A  person  not  known  to  the  pa- 
tron, whoever  he  be,  cannot  be  an  object  of 
his  choice :  of  those  who  are  known  to  him, 
he  who  in  his  eyes  is  the  most  agreeable  ob- 
ject, stands  a  better  diance  of  experieociBg 
Us  support,  than  he  who,  even  in  those  same 
eyes,  is  in  the  highest  degree  possessed  of  ap- 
propriate aptitude,  with  relatioB  to  any  su^ 
dry  work. 

True  it  is — that,  to  the  apt  composition  of 
a  work,  by  which  the  condition  of  all  dasKs 
from  the  lowest  to  the  highest  is  undertaken 
to  be  disposed  of^  while  for  its  success  it  de- 
pends upon  the  state  of  the  human  mind  in 
all  those  several  classes,  —  opportunities  for 
the  observation  of  it  should  not,  in  the  in- 
stance of  any  of  them,  have  been  altogether 
wanting.  But,  for  this  purpose,  a  sli^t  in- 
tercourse will,  in  eadi  instance,  be  sufficient: 
slight  is  the  intercourse  that  wUl  be  saffioent 
to  convince  an  attentive  observer,  that,  where 
literary  culture,  intellectual  and  mond,  has 
not  been  altogether  wanting  or  deplorably 
misapplied,  the  degree  of  regard  for  the 
greatest  hapjnness  c^  the  greatest  number  is 
rather  in  the  inverse  than  in  the  direct  ratio 
of  a  man's  elevation  in  the  conjunct  scales  of 
opulence,  power,  and  fiictitaous  dignity.  The 
less  the  need  a  man  feels  of  tke  good  will  of 
others,  the  less  solicitous  will  be  his  endea- 
vours to  possess  it,  and,  thai  he  may  possess 
it,  to  deserve  it. 

Evil  4.  Precipitation  or  else  deUof,  up  to 
non-performance,  a  natural  resuU, — Of  preci- 
pitation, the  effect  as  applied  to  the  case  in 
question  is,  as  the  term  in  a  manner  supposes, 
on  the  part  of  the  work,  inferiority  of  apti- 
tude. In  the  instance  of  the  most  apt  work- 
man»  the  time  allotted  for  the  work  noi  bdm 
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soflftcient  for  the  purpose  of  giTing  to  it  to 
high  m,  degree  of  aptttude  ms  it  would  other- 
wise bevepoioewed,  aptitude  in  the  work  will, 
in  a  eorreepondent  degree,  be  diminished. 

If  mineceesary  delay  has  place,  and  in  pro- 
portkyn  as  it  has  place — i,  e.  if  the  time  al- 
lotted for  the  eompletioil  of  the  work,  and 
thence  for  the  receipt  of  the  reward,  is  greater 
than  ^prliat  is  necessary  for  giving  to  it  its  best 
diance  lor  possessing  the  highest  degree  of 
aptitude — the  difference,  between  the  length 
of  time  appointed  and  the  length  of  time  that 
would  have  been  suflkient,  gives  the  length 
of  time,  during  which  the  admtage*  resulting 
firem  the  work  &il  of  having  place:  whidi  is 
as  niii^  as  to  say^the  eviU^  that  have  place 
in  the  as  yet  existing  state  of  things,  continue 
unresnoved. 

1^  In  his  view  of  the  matter,  the  interest 
of  the  workman  requires,  that  the  work  he 
performed  with  fteemitatUm^  with  predpita- 
tioo  it  will  of  course  be  performed:  and  from 
precipitstion  comes,  as  i^ve,  proportionable 
insptitttde. 

If,  in  his  view  of  the  matter,  the  interest 
of  the  workman  requires,  that  the  task  be 
performed  with  delmf^  with  delay  it  will  of 
course  be  performed:  and  if^  in  his  view  of 
the  matter,  his  interest  requires  that  it  be  not 
ever  completed  by  him  at  any  time,  it  will  not 
ever  be  completed  by  him  at  any  time. 

Of  these  several  cases,  no  one  is  alto^ther 
an  imaginary  one:  of  the  one  last  mentioned, 
an  exemplification  will  presently  be  brought 
to  view:  and  by  this  one,  exemplification  in 
the  case  of  the  two  others  will  be  rendered 


Had  fictitious  reward  in  this  case  been 
regarded  as  necessary,  and  accordingly  recom- 
mended,— a  task  that  might  here  have  been 
called  for,  is  the  showing  by  what  course  both 
these  rodcs  might  be  avoided :  and,  for  this 
purpose,  the  several  possible  modes  of  con- 
nexion, between  reward  and  service,  with 
reforence  to  time,  might  have  required  to  be 
brought  to  view  in  full  detail.  As  it  is,  no- 
thing more  belongs  to  the  purpose  than  what 
is  necessary  to  the  giving  of  a  tolerably  dis- 
tinct conception,  <n  the  advantage  in  this 
respect  possessed  by  the  gratuitous,  as  com- 
pared with  the  stipendiary  mode. 

For  exemplification,  here  follow  a  few  of 
the  most  obvious  modes,  with  the  attendant 
evils:  — 

Mode\,  Pteymtnt  none,  till  the  service  has 
been  completed ;  and  a  time  fixed,  within 
which,  on  pain  of  non-payment,  it  must  have 
been  completed:  EvO^  actual  or  probable, 
precipitation ;  thence,  on  the  part  of  the  work, 
correspondent  inferiority  in  the  scale  of  apti- 
tude. 

Mode2.  Payment  none  till  the  service  has 
been  completed ;  but  no  such  time  for  it  fixed : 
JSm2,  actual  or  i»robabIe,  precipitation,  with 
inferiority  as  above. 


Mod9  8.  Payment,  the  whole  at  once,  made 
or  (what  comes  to  the  same  thing)  secured, 
berore  any  portion  of  the  service  has  been 
rendered:  Evil^  actual  or  probable,  delay; 
ending  or  not  ending  in  ultimate  non-perfor- 
mance, partial  or  totaL 

Modt  4.  Payment  going  on  while  the  ser- 
vice is  rendering,  or  supposed  to  be  ren- 
dering: Evil,  delay,  ending  or  not  ending  in 
non-performance,  as  above. 

Mode  5.  Payment,  part  of  it  made  in  a  mass, 
beforehand,  as  above ;  other  part  in  instal- 
ments, as  last  mentioned :  as  in  the  case  of 
a  pendon,  for  a  time  fixed  or  not  fixed,  limited 
or  not  limited :  Evil,  delay,  ending  or  not  end- 
ing in  non-performance,  as  above. 

For  iUustration  of  all  these  several  imagi- 
nary modifications,  a  single  actually  exempli- 
fied one  may,  it  is  believed,  suffice. 

Before  me  lies  the  unpublished,  and  even 
undenominated,  yet  assuredly  authentic,  plan 
of  a  still -existing  official  ^tablishment  for 
the  production  of  an  all-comprehensive  code. 
State,  Russia ;  year,  1804 :  aggregate  annual  o- 
mount  of  salaries,  roubles  of  that  time  100,000 : 
pounds  sterling,  say  10,000 :  this,  exdusive 
of  the  salaries  of  two  matter  wten,  by  one  of 
whom  auspices  were  fomished,  by  the  other, 
labour,  or  the  appearance  of  it :  crowning  sa- 
laries, over  whidi,  probably  in  consideration 
of  their  enormity  and  disproportionateness, 
a  veil  of  secresy  is  spread.  Of  each  salary, 
the  whole,  secured  to  each  workman  or  al- 
leged workman,  so  long  as  the  work  remained 
unfinished :  the  work  finished,  to  each  pos- 
sessor an  indeterminate  chance  for  the  con- 
tinuance of  a  part,  possibly  even  the  whole 
of  it.  (See  in  page  33,  article  16.)  Such 
the  adjustment  of  means  to  ends.  Date,  4th 
of  February  1804.  In  August  1821,  no  such 
code  as  yet,  either  in  whole  or  in  part :  in- 
terval,  17^  years :  exclusive  of  the  unknown 
additions,  money  expended,  unless  engage- 
ments have  been  violated,  £170,000. 

Suppose  all  such  fectitious  reward  out  of 
the  question,  none  employed  but  in  the  na- 
tural and  unexpensive  shape,  proposed  in  the 
last  preceding  section,  danger  is,  in  all  the 
several  i^ve- mentioned  shapes,  either  ex- 
cluded, or  at  least  lessened.  A  time  (sup- 
pose) is  fixed :  nor  can  such  fixation  be  easily 
avoided.  Each  competitor,  if,  to  his  own 
satisfection,  he  is  able,  will  complete  his  work 
by  the  time.  But,  if  not  in  this  degree  able, 
he  will  not  on  that  account  give  up  the  pur- 
suit :  he  will  either  send  in  his  work,  although 
it  be  in  what  to  him  appears  an  incomplete 
or  otherwise  imperfected  state,  and  thus  take 
his  chance  for  acceptance  in  the  first  instance ; 
or,  leaving  it  to  others  to  send  in  their  vrorks 
by  the  time,  send  in  his  own  afterwards,  in 
the  hope  of  its  presenting  matter  capable  of 
being  employed  in  the  way  of  amendment 
to  whatever  draught  shall  have  received  the 
stamp  of  authority.    In  either  case,  appropri- 
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ate  aptitude,  in  whatsoever  shape  and  degree 
possessed  by  him,  will  have  been  displayed : 
and,  with  or  without  the  honour  of  being  ag- 
gregated to  the  body  of  the  law,  the  pr<kluce 
of  his  labour  will  serve  as  evidence  of  his 
aptitude  for  official  situation,  in  this  or  that 
other  and  more  tangibly  profitable  shape. 

Evil  5.  Uufiiif  though  not  adequately  ex- 
tennve,  performance  excluded. — The  evil  that 
presents  itself  in  this  shape  has  just  been 
brought  to  view. 

EvilQ.  Legitlation  school  narrowed.  —  In 
whatsoever  shape  and  degree  appropriate  ap- 
titude, with  reference  to  the  sort  of  work  in 
question,  may  have  been  displayed,  the  de- 
mand for  fredi  exertions  in  the  same  line  can 
never  be  altogether  made  to  cease.  Not  even 
with  reference  to  the  time,  be  it  what  it  may, 
at  which  it  has  received  the  stamp  of  au- 
thority, will  any  draught,  either  in  universal 
opinion  or  in  its  own  nature,  possess  the 
attribute  of  absolute  perfection :  and,  even 
supposing  it  possessed  of  that  super-human 
attribute  with  reference  to  that  moment  of 
time,  fresh  times,  with  correspondent  states 
of  things,  will  continually  be  presenting  more 
or  less  demand  for  change.  Such  will  be  the 
case,  perhaps,  as  long  as,  in  any  community 
whatsoever,  the  upedu  continues  in  existence. 
But  at  the  present  moment,  at  how  vast  a 
distance,  in  the  best  organized  community, 
is  the  state  of  things  from  that  ideal  point  I 

In  respect  of  form,  including  method  and 
expreision,  absolute  exemption  from  all  need 
or  change  is  not  by  any  means  so  completely 
ideal  as  in  respect  of  substance.  In  respect 
of  method,  there  will  be  seen  to  exist  in  tlds 
case,  in  the  line  of  aptitude,  a  point  at  which 
the  problem  of  the  highest  degree  of  that  qua- 
lity will  have  been  solved :  solved,  in  such 
sort,  that  whatever  shall  from  time  to  time 
come  to  be  the  changes  made  in  respect  of 
substance,  no  further  advantage  remains  to 
be  obtamed  from  change  in  respect  of  method. 
Even  in  regard  to  expression  —  expression 
given  to  the  substance,  such  as  it  is  at  the 
time  in  question — this  point  may  not  be  ab- 
solutely unattainable,  though  the  time  of  its 
attainment  will  not  arrive  so  speedily  in  this 
case  as  in  the  other.  But,  as  substance  changes, 
expression  undergoes  of  necessity  a  correspon- 
dent change.  Meantime,  in  regard  to  such 
men  as  from  time  to  time  shall  have  succeeded 
in  obtaining  this  or  that  change  in  respect  of 
substance,  the  nature  of  the  case  admits  not 
of  any  sufficient  assurance  that  they  will  all  of 
them  be  at  all  times  willing,  and  at  the  same 
time  able,  to  give  to  the  new  matter  a  mode 
of  expression,  or  even  a  method,  correspond- 
ing in  every  point  with  that  which  it  found 
in  existence. 

Here,  then,  comes  the  demand  for  the  sort 
of  scientific  skill  alluded  to  in  the  last  sec- 
tion :  and  to  a  supply  of  this  skill,  the  le- 
gislation school  herein  described  would  give 


;  and,  after  < 
but,  to  the  eataWisiiiwt  rf titfs 
legislation  sdiool,  the  perfectly  open  eoBpe- 
tition  above  described  baa  beesi  diowiitvle 
necessary. 

Supposing  these  objeetioBS  to  the  nmrnn 
ftrfum  j^ior  wdl-groonded  and  coiidiiave,  is 
no  state  of  things  can  they  be  useless:  ia  as 
state  of  things  can  a  plaosibie  demaad  frr  is- 
ducement  in  this  shape  be  altogether  waotiBg. 
For  example,  take  the  case  of  a  IcgialstisB 
committee.   By  no  audi  body  rit  niay  indeed 
be  said,)  nor  by  any  member  ot  it,  can  reon- 
neration  in  any  shape  be  expected  or  reoeifed : 
to  no  such  porUon  of  itself  coold  the  legiib- 
tive  body  at  large  propose  to  make  any  sadi 
allowance.    True.    But  if  a  rmtimak  k  to 
enter  into  the  composition  of  the  work,  h 
has  been  seen  how  plainly  impossible  it  b 
that  this  extraordinary  bmineas  Aoold,  hj 
any  man  or  men  in  that  situation,  be  csnyi^^ 
on  at  the  same  time  with  tiieir  part  b  the 
ordinary  business :  always  remembered  thit 
the  time  within  whidi  it  must  be  eomfdeted 
by  them  stands  limited  to  two  years:  tl«t 
being  the  utmost  time  anywhere  allotted  bt 
the  continuance  of  their  authority.  Ttis  be- 
ing supposed,  —  then,  if  the  work  b  to  be 
executed  at  idl,  comes  the  necessity  of  tam- 
ing it  over  to  other  hands.   Therewpon,  ia  a 
manner  altogether  natural,  comes  in  the  prs- 
poeal  of  a  remuneration.    Custom  and  sbae 
would  have  concurred  in  forbidding  tbeofler- 
ing  any  such  boon  to  their  own  huids;  bat, 
thu  bcAng  a  public  service,  custom  would  seen 
to  require,  and  shmne  would  not  forbid,  their 
offering  it  to  other  hands.    Hereupon  cooei 
the  necessary  question,  as  above — inwhst 
patronizing  lunds  shall  the  dioioe  of  the  ope- 
rative hands  be  lodged  ?  and,  let  the  SBSwff 
take  what  shape  it  may,  then  come  the  evil 
consequences  that  have  been  brought  to  view. 
Patronizing  hands — say,  thoae  of  the  legis- 
lation committee — say,  those  of  the  legi^ 
tive  body  at  large  —  say,  those  of  the  dnef 
of  the  state :  in  a  monarchy,  the  monsrcbli; 
in  a  representative  oommcmwealth,  the  pre- 
sident's :  time  of  payment,  in  the  iHiole  or  in 
part — say,  antecedent  to  the  commcncemeat 
of  the  service — say,  concomitant  with  the 
service — say,  poaterior  to  the  coqcIubsrot 
the  service :  under  no  one  id  all  these  Boddh 
fications  will  the  result  stand  dear  «f  the 
evih  above  specified. 

Section  7. 

The  greatest  happiness  of  the  gresteit  bob- 

ber  requires — that  every  draught,  sogiw 

in,  be,  from  beginning  to  end,  if  poioble, 

the  work  of  a  single  hand.  Handsnotmm 

than  one. 

On  a  nearo'  inspection,  this  positioa  will  be 

found  comnosed  of  two  distbguishshle  ooef  ; 
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two,  ivfaidi,  itaiidij%  on  diflforent  grounds, 
win,  at  the  ootset,  require  to  be  distbiginthed. 
One  is — that  each  pirt,  contidered  by  itself 
should  be  the  work  of  not  more  then  one 
hand :  the  other  it — that,  whatsoever  be  the 
munber  of  the  parts,  they  should  be,  a//  of 
them,  if  poeable,  the  work  of  that  tosif  single 
band. 

In  regard  to  each  part  taken  by  itself  — 
the  g^round  on  which  the  position  stands  is  — 
that  of  moral  aptitude :  two,  or  any  greater 
number  of  workmen,  will  not  be  so  effectually 
dispoaed  to  take  the  greatest  happiness  of  the 
^rnteet  number  fiw  the  object  of  the  work, 
as  any  single  one  of  them  would :  comparative 
want  of  appropriate  pro6try  is  the  cause  of  the 
in£eriority  in  this  case.  In  regard  to  the 
serend  parts  taken  together, — the  ground 
on  whidi  the  position  stands  is — that  of 
tnt^Uedul  and  active  aptitude :  two,  or  any 
r  number  of  workmen,  all  equal  in  good 
ntion  and  skill  as  above,  but  taking  eadi 
one  <»f  them  a  different  part  of  the  work,  will 
not  render  it  so  well  adapted  to  that  same 
end  ai  any  one  of  them  would,  supposing 
him  to  execute  the  whole.  Want  of  coiuif- 
teacy  in  the  workmaiuhip,  is  the  cause  of  the 
inferiority  in  this  case. 

L  In  the  case  of  each  part,  taken  by  itself, 
let  tts  now  see  in  what  manner  appropriate 
moral  aptitude  on  the  part  of  the  workman, 
and  thence  aptitude  on  the  part  of  the  work, 
aa  &r  as  depends  upon  sudi  aptitude  on  the 
part  of  the  workman,  are  affected  by  the 
nutaber  of  the  hands. 

Upon  the  efficiency  of  die  iadbceaMN^f, 
whatever  they  are,  by  which  the  workman  is 
IMonipted  to  render  his  work  as  highly  con- 
tributory as  possible  to  the  greatest  happiness 
of  the  greatest  number,  in  despite  of  all 
iew^ftation  offered  by  sinister  interest  in  all 
its  several  shapes,  —  will  depend,  so  frr  as 
depends  upon  mora/ aptitude  on  his  part,  the 
degree  in  which  the  work  will  be  contributory 
to  that  same  all-comprehensive  and  only  jus- 
tifiaUe  end.  But,  it  is  by  the  power  of  the 
papular  or  moral  rnnetion^  as  applied  by  the 
trilnmal  of  public  opinion,  that  these  induce- 
ments, whatever  they  may  amount  to,  have  to 
be  applied.  In  the  case  of  this,  as  of  every 
ether  sanction,  it  is  of  the  anticipation,  either 
of  eventaal  evil  having  the  effect  of  punish- 
ment, or  of  eventual  good  having  the  effect 
of  reward,  or  of  both  together,  Uiat  the  in- 
ducement will  consbt.* 

*  In  so  (ar  as  evil  having  the  effect  of  fmmith' 
mcmtia^miadaeaneoUretpouMiHtif^Le.  expo- 
sure to  eventual  punishment,  is  a  word  which, 
in  diis  case,  is  in  possession  of  being  employed : 
it  is  by  UnamadretponHbiHtyj  that  is,  by  his 
perception  of  this  exnosure,  that,  be  the  work 
what  it  mav,  the  workman  is,  in  this  case,  in- 
dnosd  to  enoeavour  to  make  good  work,  to  render 
his  work  in  this  or  that  way  contributory,  to  ab- 


Let  us  first  see  the  effect  ot  muUipUcity  in 
this  case,  in  diminishing  the  power  of  the 
tribunal  of  public  opinion,  in  so  fiu*  as  depends 
upon  the  influence  of  evil  having  the  effect 
mpuniikment ;  diminishing,  in  a  word,  the 
degree  and  the  eflkiency  of  rctponsihiUty, 

1.  The  greater  the  number  of  the  work- 
men concerned  in  the  work,  the  greater  is  the 
difficulty  of  knowing,  in  case  of  bad  work- 
manship, who  are  to  blame,  and  which  is  most 
to  blame. 

Say  even  that  the  number  is  no  greater 
than  two:  still,  in  regard  to  blame,  every, 
thing  is  in  the  dark :  in  regard  to  each  dis- 
tinguishable part,  by  which  of  them  it  was 
brought  forward:  from  which  of  them  it  re> 
oeived  the  most  strenuous  support:  in  the 
giving  support  to  it,  what  were  the  arguments 
—  what  the  other  means,  if  any,  that  were 
employed. 

2.  The  greater  the  number,  on  whom,  on 
this  as  on  any  other  occasion,  disapprobation 
fidls,  the  lighter  it  &lls  and  sits  on  eadi.  It 
keeps  floating  as  it  were  in  the  air,  not  know- 
ing where  to  settle ;  and  no  sooner  does  it 
attempt  to  alight  on  any  one,  than,  like  a 
shuttlecock,  it  is  driven  bade  again,  or  driven 
on  against  another. 

3.  The  greater  the  number  of  the  work- 
men, the  more  ample  and  efficient  is  the  ag- 
gregate of  the  support  whidi  the  unapt  work 
will  be  apt  to  receive  everywhere,  in  the 
legislative  body,  and  even  in  the  nation  at 
laige,  notwithstanding  its  inaptitude.  For, 
the  greater  the  number  of  the  workmen,  the 


stain  from  rendering  it  in  this  or  that  way  detri* 
mentid,  to  the  maxunum  of  happiness. 

In  so  fiff  as  good  having  the  effect  of  reward 
is  the  inducenMnt.  no  sin^  word  answering  to 
the  word  refpotuwUity^  as  used  in  the  other  case, 
has  been  fcnxiAt  prtAabUUy  tf  receivhtg cvewhm 
good^  having  the  effect  of  reward,  is  a  phrase  by 
which  the  conception  may  be  conveyed.  At  every 
turn,  he  whose  endeavour  it  is  to  avoid  conveying 
any  idea  that  shall  fiul  in  deamess,  correctness, 
or  comprdiensivaiess,  finds  his  hand  arrested 
by  the  imperfection  and  intractability  of  Ian- 
guage; 

In  genersl  acceptation,  reeoontVMity  has  re- 
ference as  well  to  legal  tribunaU  as  to  the  tribunal 
ofpubHc  opinion:  as  wdl  to  the  power  of  the 
kgal  tanction  as  to  the  power  of  the  popular  or 
moral  tanction:  and^  as  the  fbroe  or  the  lent 
sanction  is  in  general  so  much  more  irresistible 
than  that  of  the  moral,  it  is  this  stronger  spedes 
of  inducement  thai  in  general  is  more  conspicu- 
ously, if  not  exdusively,  brought  to  view  by  it 
"^  '    '      '  retpontibiUty,  as 

li  their  legal  saoc- 
Whcre,  onthepartof 
a  public  Amcoonary.  the  act  in  question  is  no 
other  than  that  of  jgnrins  introduction  or  support, 
as  here,  to  a  Itfislative  araiuht — what  may  in- 
deed happen  tonim,  is— to  find  himself  renocred 
thereby  an  d^iect  of  aversion  or  contempt :  but 
what  can  searcdy  happen  to  him,  is  — to  find 
hhnsdf,  on  any  such  acoounL  sul]()ected  to  pu- 
nishment at  the  hands  of  the  law. 


But,  in  the  present  instance,  r 
towards  the  legal  tribunals  with 
tions,  has  no  application.  Who 
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more  extendve  wiU  be  the  aggregate  of  thdr 
several  connexions ;  sod,  the  more  extensive 
as  well  as  the  more  influential  those  connex* 
ions  are,  the  more  efficient  wiU  be  the  sup- 
port which  they  will  afford. 

The  reputation  of  the  bad  workmen  will 
be  supported  by  them  and  their  connexions 
for  the  sake  of  them  and  their  connexions : 
and  for  the  sake  of  their  reputation,  the  re- 
putation of  the  bad  work  will  be  supported. 
Por  a  protection  to  particular  arrangements 
inimical  to  the  interest  of  the  greatest  num- 
ber, rules  of  judging  inimical  to  that  interest 
vnll  be  devised  and  circulated.  Also,  for  the 
sake  of  ulterior  bad  arrangements,  bad  prin- 
ciples —  the  fruitful  seed  of  such  bad  fhnt. 
Everything  that  is  most  inimical  to  the  great- 
est happiness  of  the  greatest  number,  does  it 
not  find  in  one  singto  word,  legitimacy,  one 
of  its  most  efficient  supports? 

Of  the  tribunal  of  public  opinion,  there 
may  be  seen  in  every  country  two  tectums : 
the  democraticalf  and  the  caitiocratical.  In 
each  section,  the  judgments  of  the  tribunal 
are  of  necessity  determined  by  the  interest 
of  the  judges:  by  what  are,  or  if  there  be 
any  difference,  by  what  are  sitp>postf</bythem 
to  be,  their  interests.  In  relation  to  every 
such  work,  and  the  conduct  of  the  workman 
or  workmen  on  the  occasion  of  it, — the  judg- 
ments of  the  democratical  section  of  this  same 
tribunal  will  be  more  or  less  fiivoiurable  or  un- 
fiivourable,  according  as  that  same  work  and 
that  same  conduct  are  regarded  as  being  more 
or  less  contributory  or  detrimental  to  the 
greatest  happiness  of  the  greatest  number : 
of  the  aristocratical  section  of  that  same  tri- 
bunal, the  judgments  will,  in  relation  to  that 
same  work  and  that  same  conduct,  be  more 
or  less  fiivourable  or  unfavourable,  according 
as  they  are  respectively  regarded  as  being 
contributory  or  detrimental  to  the  greatest 
happiness  of  the  ruling  and  influential  few, 
whatsoever  nuy  become  of  the  happiness  of 
the  eubject  nutny — the  altogether  unmfluendal 
or  less  influential  nuunf.  To  the  aristocratical 
section  of  this  same  tribunal  can  scarce  fiul  to 
belong,  in  the  case  of  the  sort  of  work  here 
in  question,  whatsoever  workmen  are  occu- 
pied in  the  composition  oi  the  work.  The 
greater  the  number  of  these  same  workmen, 
the  more  efficient  therefore  is  the  support, 
which,  in  the  leglfdative  body,  a  dituight 
drawn  by  such  hands  is  likely  to  receive  — 
to  receive,  in  whatsoever  degree  it  may  have 
been  rendered  unapt  with  reference  to  the 
greatest  happiness  of  the  subject  many,  by 
attention  paid  to  the  particular  and  sinister 
interest  of  the  ruling  and  influential  few.* 


*  Modes  of  support  to  a  bad  work.    The  fbl- 

lowing  Duty  serve  a»  an  exemplification  of  the 

.  devices  wont  to  be  employed,  for  the  purpose  of 

eluding  or  unduly  mitigating  the  juagment  of 

condemnation,  due  from  the  tribunal  of  public 


Thus  much  as  to  the  influence  of  a  amI- 
tiplidty  of  workmen,  in  diminishing  the  eS- 
ciency  of  the  pumtonf  power  of  the  tiibuia] 
of  public  opinion,  as  operating  towards  the 
suppression  of  had  works.  Now  as  to  its 
influence  in  diminishing  the  eflidency  of  the 
rewumcratoty  power  of  that  same  tribonal,  ai 
oontributang  by  its  general  influence  to  the 
production  aigood  works:  — 

1.  In  regard  to  the  wh(de — Utt  gcaerd 
complexion  of  it  being  by  the  suppoaitioB  me- 
ritorkms — in  regard  to  each  seTcral  arrange- 
ment contained  in  it,  the  greater  the  number 
of  the  workmen,  the  greater  will  be  the  dif- 
ficulty, in  distingnishing  from  thoae,  if  aay, 
to  which  no  share,  those  to  whidi  some  share 
of  the  honour  is  due ;  and,  among  these,  in 
distinguishing  to  whom  the  greatest  share  b 
due. 

2.  The  greater  the  number  of  the  workawa, 
the  less  the  share  which  eadi  one  of  them  hsi 
in  the  aggr^;ate  mass  of  the  honour  bestowed 
upon  the  work.  On  him  to  whom  it  is  in- 
debted  for  the  greater  part  or  even  the  whole 
of  the  aptitude  displayed  by  it,  it  may  hap> 
pen  that  no  more  bonour  shall  be  bestow^ 
than  up<m  him  to  whom  it  is  not  indebted  £or 
any  more  than  the  smallest  part,  or  than  opoD 
him  to  whom  it  is  not  indebted  for  any  part 


opinion,  to  the  author  or  authors  of  a  law  or  odier 
authoritative  literary  composition,  advene  to  the 
greatest  happineat  of  die  greatest  number:— 

1.  Weakening,  by  ungrounded  praiae  cxptcad 
in  vague  generalities,  sudi  concqption  of  the  in- 
aptitude of  the  work,  as  would  be  derived  fiom 
particular  examination  of  theseveial  disdngnisb. 
able  parts  in  it 

2.  Increasing  the  uncertainty,  respecihig  die 
parts  respectively  taken  by  the  several  dedared 
coUaboratonL  in  renect  of  such  paiticnlari  of  the 
work  as  are  round  incapable  of  bdng  jusdfled. 

%  Devising  and  circulating  lUae  rnorts,  of 
drcumstanoes  such  as  may  be  rearded  as  ops- 
rating;  in  justification  at  extenuation  of  miscoo- 
duct  m  any  shape,  on  the  part  of  the  woriman, 
in  relation  to  the  work. 

4.  Circulating  erroneous  or  exaggersted  coo- 
oeptlons,  of  the  general  meritofioosDesa  of  ^ 
disposition  and  conduct  of  the  several  collabonu 
tors:  to  the  end  that,  by  the  sort  of  presumpdn 
or  circumstantial  general  evidence  thus  afibned, 
of  superior  aptitude,  on  the  part  of  the  workman, 
and  tnenceon  the  part  of  the  work,— wfaatnercr 
particular  and  direct  evidences  of  inapdtode  air 
afibrded  by  the  textnre  of  it,  may  be  outweighed 
in  the  minds  of  readen. 

6.  Circulating,  in  like  maimer,  fidse,  or  en^ 
gerated  or  erroneous  conceptions,  to  die  pcejudke 
of  any  such  more  apt  works  as  come  in  eomft' 
tition  with  the  one  mus  endeavoured  to  be  eop- 
ported. 

Thus  it  is— that,  against  the  censure  doe  ftem 
the  tribunal  of  opinim  to  an  unapt  work  of  tbe 
sort  in  question,  undue  support  is  given,  by  ssd 
in  proportion  to  the  number  and  if(|lMiir(  of  tk 
functionaries  regarded  as  befaig  couieined  ia  k: 
—support  ffiven  to  it,  and  the  probaldity  of  itf 
receiving  the  ultimate  stamp  of  aotfaority  ia- 
creased* 
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Prom  bim  'wbose  share  in  the  merit  is  greatest, 
more  or  less  of  the  honour  may  thus  be  drawn 
away,  by  tbe  others  and  their  connexions.  In 
its  endeavour  to  fix  upon  the  proper  person, 
and  in  tbe  proper  proportion, — honour,  from 
causes  correspondent  and  opposite,  will  find 
as  mucb  dilficnilty  in  this  case,  as  dishonour 
in  tbe  opposite  case.  Number  of  colleagues, 
suppose  five .-  parts  taken  by  them,  suppose 
an^stinguisbable.  Here,  then,  he  who  had 
most  of  tbe  merit,  or  even  the  whole  of  it, 
may,  instead  of  the  whole  of  the  honour,  have 
no  more  tban  a  fifth  part  of  it. 

Tbus,  by  means  of  the  multiplicity  of  the 
bands,  'will  the  probability  of  the  ultimate 
adoption  of  tbe  most  apt  work  be  diminished, 
as  it  were,  at  both  ends :  diminished  by  the 
conjunct  operation  of  the  two  opposite  moral 
foroes :  of  the  inducements  to  bad  workman- 
ship, the  force  will  be  increased — of  the  in- 
ducements  to  good  workmanship,  the  force 
win  be  diminished. 

Another  circumstance  there  is — by  which, 
more  particularly  in  a  case  such  as  the  pre- 
sent, by  and  in  proportion  to  the  number  of 
the  working  hands,  the  probability  of  bad 
workmanship,  and  tiie  probable  badness  of  it, 
are  increased.     So  many  workmen,  so  many 
individuals,  by  each  of  whom  a  particular  «t- 
uuter  lAterest  of  hia  own  may  be  possessed ; 
and,  in  tbe  texture  of  so  vast  a  whole,  —  ar- 
rangements, indefinite  in  number,  extent,  and 
importance,  inserted :  inserted,  under  fiivour 
of  that  exclusory  initiative,  which  would  be 
done  away  by  the  above  proposed  open  mode. 
On  this  as  on  every  other  occasion,  eadi  par- 
ticular interest  will  of  course  be  using  its  en- 
deavours to  make  provision  for  itself,  at  the 
expense  of  all  opposing  interests.  The  inte- 
rests, which  each  of  these  workmen  will  find 
standing  in  collision  with  and  in  opposition  to 
hb  own,  are  the  universal  inter^t,  and  the 
several  particular  interests  of  his  several  col- 
leagues.   Of  his  own  particular  interest,  or 
that  of  any  particular  connexion  of  his,  no 
one  of  them  all  will  vrillingly  consent  to  make 
lacrifice :  if  at  ail,  not  without  a  degree  of 
reluctance  proportioned  to  his  conception  of 
the  importance  of  the  sacrifice :  at  the  same 
time,  m  regard  to  sacrifice  of  the  universal 
interest,  scarcely  in  the  breast  of  any  of  them 
will  the  degree  of  reluctance,  if  any,  be  so 
great.  Why?  Because,  in  the  dose  situation 
here  in  question,  independent  of  public  opi- 
nion every  one  of  them  is ;  no  one  is  so  of 
My  of  his  colleagues :  thus  circumstanced, 
his  own  interest  no  one  will  sacrifice  to  the 
rest;  the  public  interest,  every  one.    As  to 
fN'oporhoM,  true  it  is — that,  in  respect  of 
influence,  wheresoever  operating  —  whether 
within  doors  or  without — whatever  be  the 
number  of  these  colli4x>rators,  no  such  assu- 
rance as  that  of  an  exact  equality  can  have 
place.  Power,  opulence,  talent,  reputation — 


in  every  one  of  these  may  be  seen  an  effident 
cause  of  influence :  and  in  regard  to  each  of 
these,  in  how  ample  a  scale  gradations  may 
have  place,  is  suffidently  mamfest.  But,  in 
a  small  knot  of  men,  eadi  of  them  so  circum- 
stanced, that  for  an  indefinite  length  of  time 
it  may  be  in  his  power  at  every  turn  to  stop 
the  course  of  the  rest,  another  instrument 
of  influence  there  is,  and  that  is  pertinacity: 
— in  the  language  of  those  by  whom,  on  the 
occasion  in  question,  the  exercise  given  to  it 
is  not  approved — obstinacy:  an  instrument, 
the  influence  of  which  is  capable  of  being  full 
as  great  as  that  of  any  of  the  four  others* 
but,  proportioned  to  pertinadty  on  the  part 
of  one  individual  is  vexation,  or  say  annoyance, 
on  the  part  of  the  rest :  annoyance,  and  tiience 
the  amount  of  the  sacrifice  in  all  shapes,  which 
each  of  them  is  willing  to  make,  on  condition 
of  being  rid  of  it.  In  an  English  jury,  with 
this  single  weapon,  how  often  has  not  one 
man  overpowered  eleven  others  I 

Interest — sinister  interest,  has  here  been 
mentioned  for  shortness.  But  interest-begotten 
pr^'udice,  authority-begotten  prejudice,  habit* 
begotten  prejudice,  and  inbred  intellectual 
weakness,  are,  each  of  them,  not  less  capable 
of  suggesting  arrangements  inimical  to  the 
greatest  happiness  of  the  greatest  number, 
and  at  the  same  time  of  giving  birth  to  per- 
tinadty, not  always  less  intense  than  such  as 
is  produced  by  sinister  interest. 

By  means  of  the  vitiating  influence  of  the 
multiplicity  so  often  spoken  of,  —  suppose  an 
unapt  work  produced  in  a  legislation  com- 
mittee, —  proportioned,  in  this  case,  to  the 
degree  of  confidence  reposed  in  that  select 
body  — in  that  selection  of  the  select — will 
be  its  probability  of  making  its  way  through 
the  several  other  appropriate  authorities :  — 
not  to  speak  of  the  national  mind  at  large. 
True  it  b — that  if  by  the  members  of  the  le- 
gisUtive  body  at  large,  it  be  seen  or  supposed 
to  be,  in  this  or  that  part,  adverse  to  their  re- 
spective particular  interests — true  it  is,  that, 
in  those  parts  respectively,  any  such  altera- 
tions as  seem  well  adapted  to  the  rendering 
it  conformable  to  those  same  interests,  will 
willingly  enough  be  nuide  in  it.  But,  so  &r 
as,  in  those  ps^  of  it  which  are  adverse  to 
the  universal  interest,  nothing  particularly 
adverse  to  these  same  particular  bterests 
happens  to  be  observed, — the  confidence,  the 
existence  of  which  stands  demonstrated  by 
the  choice  made  of  the  members  of  that  same 
sdect  and  close  body,  will  naturally  prove 
suffident  to  carry  it,  without  considerable 
opposition,  through  the  body  at  large.  Such 
will  be  the  case,  where  the  sinister  arrange- 
ments introduced  into  the  original  draught  by 
the  sinister  interests  of  the  several  workmen 
of  all  dasses  are  simply  not  unfavourable  to 
the  particular  interests  of  the  members  of  the 
body  at  hvge :  much  more  surely  in  so  &r  aa 
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they  are  seen  or  sapposed  to  be  decidedfy 
attbservient  to  these  same  particular  interests. 
To  the  situation  of  the  monarch,  where  there 
is  one — of  the  monarch,  his  subordinates, 
dependents,  and  partisans,  these  same  obser- 
vations may  of  course  be  seen  to  have  e<tual 
application.  And  thus,  under  a  form  of  go- 
vemment,  having  for  its  dedared  end  in  view 
the  greatest  happiness  of  the  greatest  number 

thus,  by  the  conjunct  predominance  of  a 

cluster  of  particular  and  sinister  interests  over 
the  universal  bterest,  may  existence  come  to 
be  given — given  even  to  a  sanctioned  work 

as  inimical  to  the  greatest  happiness  of  the 

greatest  number,  as  even  to  that  proposed, 
but  happily  not  yet  adopted,  penal  code,  with 
which  the  Spanish  nation  was  so  near  being 
afflicted. 

Note,  that  in  this  cloae  mode,  any  number 
of  ttages  of  nbordituUion  as  between  work- 
men and  workmen  may  have  place :  in  eadi 
stage,  any  number  of  Mrorkmen,  and  on  the 
part  of  each,  with  or  without  observance  and 
consent  of  superiors,  this  or  that  pernicious 
suggestion,  of  sinister  interest,  interest-be- 
gotten prejudice,  authority-begotten  preju- 
dice, or  inbred  intellectual  weakness,  may 
have  slipt  in,  and  contributed  to  give  their 
increase  to  the  aggregate  mass  of  inaptitude 
in  the  work. 

In  each  stage,  in  the  breast  of  each  indivi- 
dual,  contributing  or  not  contributing  labour, 
but  in  ei^er  case  exercising  influence,  there 
will  be  two  disting^hable  masses  of  parti- 
cular and  sinister  interests,  in  perpetual  ac- 
tion against  the  universal  interest :  namely, 
1.  Whatsoever  sinister  interests  may  chance 
to  appertain  to  him  in  his  individual  capa- 
city. 2.  Whatsoever  particular  and  sinister 
interests  appertain  to  whatsoever  particular 
dass  or  classes  of  men  he  happens  to  belong 
to :  and,  to  the  same  man  it  may  happen  to 
belong,  at  the  same  time,  to  litUe  less  than 
the  whole  number  of  the  classes  included  in 
the  aggregate  of  the  aristocratical  dasses.* 


*  In  every  dviliaed.  nation  there  exists  a  na- 
tural aristoaacy,  of  which  the  foUowfaiff  may  be 
suted  as  the  nudn  branches,  having  each  of  tnem 
its  own  particular  interest :  namdy  :— 

1.  The  legislative  aristocncy. 

2.  The  executive  or  say  official  aristocracy. 

3.  The  lawyer  aristocracy. 

4.  The  landed  aristocracy. 

5.  The  moneyed  aristocracy. 
«,  The  ancestry  aristocracy. 
7.  The  literary  aristocracy. 
&  The  fine-arts  aristocracy. 
9.  The  spiritual  aristocracy. 

In  a  monarchy,  to  these  are  added  two  /Mi- 
tlott*  branches :  namdy — 

10.  The  titled  aristocracy,  constituted  by  fac- 
titioas  dignity. 

11.  The  established  spiritual  aristocracy. 

In  some  of  these  main  branches,  minor  raml- 
6cations  may  be  distin^ished,  having  their  se- 
veral more  particular  mterestt,  between  whidi 


Suppose  eves  llie  cne  to  be  tiist  of  acBii. 
wwfmeabkt  altogether  dear  of  monsrdy,  or  s 
mmarchf  in  which  the  OMHiardi  has  no  tee 
in  the  legidaHve  powmr.  The  woikoieB,  oe 
whom,  in  the  first  instance,  the  texture  of  tite 
work  depends,  wiU  in  this  case  be  thenes. 
hers  of  a  legislatum  commUiee.  The  siaiste 
interest,  here  predominant,  wiU  be  theintereii 
of  the /!0^M2a<t0e  scristoeraey .- and,  in  the  bresst 
of  each  member,  whatsoever  other  branchei  of 
the  aristocracy  it  happens  to  him  to  bdoi^  to, 
to  his  larger  sinister  interest  will  be  sdded 
those  their  several  smaller  sinister  interests. 
As  to  the  sinister  interest  bekmging  to  tiw 
legitlaHoe  oristocnqfB  sudi,  it  is  ao  d»ieet, 
the  existence  of  whidi  is  obvious  and  oade- 
niable.  What  it  prompta  to  is — thegivu^, 
to  the  aggregate  mass  of  emolument^  power, 
and  &ctitious  dignity  attached  to  the  css- 
eutive  branch  of  the  government,  the  utaoA 
magnitude  possible,  that,  in  their  own  petMoi, 
or  those  of  their  respective  oonnexioos,  tbe 
shares  obtained  and  enjoyed  by  the  nemben 
of  this  legisladve  branch  may  be  proportisa- 
ably  abundant 

As  to  the  other  branches  of  the  aristoos^ 
tical  interest — of  itsd^  no  one  of  theaieBi 
do  anything  for  itsell  But,  with  tbe  aint- 
ance  of  the  legislative  brandi,  they  may,  cad 
of  them,  do  anvthuig.  The  sinister  iatereft, 
common  to  the  legislative  body,  has  therefise, 
for  its  natural  ally  and  supporter,  the  waster 
interest  of  every  one  of  those  other  hraodMS. 

To  the  reader,  according  to  the  ooostztotiiia 
of  the  political  state  he  belongs  to,  — to  the 
reader  it  must  be  left,  to  take  note  and  ob- 
servation of  these  several  tia§e$:  with  tbe 
present  design,  no  such  detaQ  would  be  com- 
patible. 

IL  Lastly,  as  to  want  of  conststauy.  TUs, 
to  an  extent  more  or  less  oonsitoaUe,  hss 
already  been  stated  as  an  evii  that  will  on- 
avoidably  have  place,  if  by  one  workman  one 
part  of  this  great  whole  be  executed,  bv  aa- 
other  workman  another.  Moreover,  what  is 
suffidently  evident, — the  ineoasisteBcy  of 
the  whole  will  be  the  greater,  the  grwter  the 
number  is  of  those  same  parts  cExeated,  ead 
of  them  by  a  different  hand. 

Vast  b  the  diversity  of  detiffm  incident  to  so 
vast  a  work :  vast  again  is  the  diversity  iaci- 
dent  to  the  mode  of  ezeca^um  .*  oorrespondeot 
to  the  diversity  in  both,  will  be  the  divernty 
that  can  scarce  £ul  to  have  place  in  respect  of 
the  leading  terms.  If  he  who  is  occapied  m 
the  penal  code  is  not  at  the  same  time  work- 
ing on  the  dvil  code,  —  ndther  in  respect  of 


more  or  less  of  ooQisioo  is  inddentally  hshk  to 
have  place. 

Under  a  monarchy,  no  one  of  aU  diese  ia^ 
rests  being  able  to  advance  itsdf  ef  itself,  sflsf 
them  duster  round  Ae  monsrchioal  fatfeRS^  sad 

add  their  respective  forces  to  the  force,  whiievv 
it  be.  by  which  it  is  enabled  to  carry  oo,  fiv  ns 
own  benefit,  the  HvAtttr  tacrijke. 
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method,  nor  thence  in  respect  of  Unginge, 
will  the  one  fit  in  to  the  other :  and  lo,  m 
between  the  compoand  of  these  two  codes, 
compared  with  the  constitutional  code.  Much 
to  be  regretted  will,  at  the  least,  be  the  ob- 
•cnrity  and  ambiguity  that  will  ensue :  pro- 
portionable the  diange,  which,  in  one  or  both, 
will  be  neceseitated :  unless  for  the  affliction 
of  the  subject  citizen,  these  two  so  intimately 
connected  imperfections  be  suffered  to  re- 
main unremedied.    In  this  state  of  things,  if, 
of  two  of  these  parts,  namely,  the  penal  code 
and  civil  code,  one  be  allotted  to  one  of  two 
draughtsmen,  the  other  to  the  other,  what 
wfllbetobedone?  Upon  the  coming  in  of  the 
two  drmghts,  eren  supposing  the  approbation 
bestowed  upon  them  ever  so  exactly  equal,  a 
necessity  will  be  seen,  for  taking  one  of  them 
for  the  groundwork,  and  altering  the  other  in 
such  sort  as  to  make  the  several  portions  of  it 
to  fit  in  to  the  corresponding  portions  of  the 
first    But,  to  the  difficulties  that  would  be 
attendant  on  any  such  operation,  or  the  time 
that  would  unavoidably  be  to  be  expended  on 
it,  no  limits  can  be  assigned :  while,  by  the 
sinraltaneotts  and  all-comprehensive  mode  of 
operation  here  proposed,  all  such  difficulty, 
with  its  attendant  delay,  is  of  course  avoided. 
So,  as  between  the  main  body  of  the  law, 
or  lay  system  of  tubstantive  law,  and  the  sjrs- 
tem  of  the  law  of  procedure,  or  say  tjfitem  of 
elective  lam^  included  in  each  such  part  as 
above.   In  each  part,  the  adjective  branch  has 
for  its  object  and  business  the  giving  execu- 
tion snd  effect  to  the  fiiftstontioe  branch.  Con- 
ceive  now,  in  the  penal  and  civil  parts,  taken 
together  or  separately,  a  system  of  procedure, 
having  for  its  object  the  giving  execution  and 
efiect  to  a  system  of  hen^te  and  hfurthen»,  of 
TigUt  and  obUgatiotu,  the  forms  and  denomi- 
Bstions  of  wluch  remain  to  be  determined: 
the  system  of  subttantive  law,  the  production 
of  one  workman ;  the  system  of  procedure, 
whidi  is  to  give  execution  and  effect  to  it, 
tbst  of  another :  both  works  gomg  on  without 
concert  at  the  same  time.    In  such  a  state  of 
things,  in  what  case  is  he,  to  whose  lot  it  fiUls 
to  pen  the  system  of  procedure?  Instead  of 
*f€wg  tiie  system  of  offencee  as  exhibited  in 
the  penal  code,  and  that  of  the  efficient  causes 
of  rigkti  and  obligations  as  exhibited  in  the 
QvQ  code,  he  is  reduced  to^op«fbr  all  those 
objects  in  the  dark  in  the  region  of  conjecture. 

Section  8. 

The  greatest  happiness  of  the  greatest  num- 
ber requires  —  that  such  original  draught, 
heing  the  work  of  a  single  hand,  be  known 
to  be  so.    Hand,  known  to  be  but  one. 

Jitatou,    Else,  neither  of  the  inducements 

to  good  workmanship  afibrded  by  the  single- 

nen,  will  have  place. 
Suppose  that,  the  case  really  being,  that. 


hi  the  composition  of  the  work  in  question, 
no  more  than  one  workman  has  had  anything 
to  do,  — a  notion,  however,  has  place,  that 
another,  or  others,  in  whatsoever  numbw, 
have  each  of  them  borne  a  part  in  it.  In  this 
case,  as  to  what  depends  upon  the  reepon^ 
eibility,  —  the  tutelary  force  of  the  bridle  it 
applies,  on  the  only  existing  workman,  is  by 
those  imaginary  collaborators  lessened,  as 
much  perhaps  as  it  would  be  by  so  many  real 
ones.  Am  to  what  depends  on  Uie  honour  and 
the  encouragement  it  affords,  this  too  is  in 
much  the  same  case.  So  many  imaginary  as- 
sistants, of  so  nmch  of  the  honour  is  he  a 
loser,  though  there  is  no  one  by  whom  it  is 
gained. 

True  it  is  —  that,  to  the  evil  of  want  of 
consistency  on  the  part  of  the  work,  this  cir» 
cnmstance  has  no  application.  Suppose  the 
parts  of  the  work  executed,  all  of  Uiem,  by 
the  same  hand, — no  want  of  consistency  will 
be  produced  in  it  by  the  erroneous  supposi- 
tion of  their  having  been  executed  by  diffe- 
rent hands.  But  of  the  two  evils,  this,  it  has 
been  shown,  is  the  minor  one. 

Section  9. 
The  greatest  happiness  of  tiie  greatest  num- 
ber requires,  that  the  work,  being  the  work 
of  a  single  hand,  and  known  to  be  so,  it  be 
known  whose  the  hand  is.  Hand,  known 
whose  it  is. 

Reason.  Else,  as  above,  neither  of  the  in- 
ducements to  good  workmanship  will  have 
place. 

Only  in  so  fieur  as  it  is  known  who  the  work- 
man is,  can  the  work  be  known  to  be  the 
work  of  no  more  than  a  single  hand.  As  to 
knowledge,  true  it  is — that,  strictly  speaking, 
no  such  tiling  is  here  possible.  La  addition 
to  the  declared  worknuin's  own  declaration, 
all  that,  in  relation  to  the  matter,  can  be  ab- 
solutely known,  is — that  by  competent  au- 
thority, a  suitable  declaration  has  been  made 
— a  declaration  (suppose)  to  tiiis  effect:  — 
**  This  man"  Aiaming  him)  **  is  the  man,  by 
whom  alone  this  draught**  (naming  it)  **  has 
^voe  believe)  been  penned.**  On  the  other  hand, 
if  the  declaration  were  no  more  than  to  this 
effect —  *'  The  work  is  the  work  of  a  single 
hand,**  the  hand  not  being  named,  the  dr- 
curostance  of  the  concealment  would  be  apt 
to  operate  in  disproof  of  the  isd  in  question 
—  of  the  fact  thus  mysteriously  and  imper- 
fectly declared. 

Suppose  now,  that,  notwithstanding  both 
these  declarations,  so  it  is,  that  the  individual 
wliose  woii:  the  draught  is  declared  to  be, 
had  not  really  borne  any  part  in  it.  Still, 
however,  so  nr  as  depends  upon  responstbi" 
lity,  here  is  an  individual  on  whom  it  attaches, 
and  in  its  entire  state. 

Lest  it  be  supposed  to  have  been  over- 
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looked  is  this  case  brought  to  view,  rather 
than  on  account  of  any  such  importance  as 
seems  attached  to  it.  In  a  case  such  as  the 
present,  no  great  probability  seems  to  belong 
to  any  such  supposition  as  that  of  a  fraud, 
concerted  between  two  persons,  a  real  work- 
man and  a  pretended  one,  of  whom  the  real 
one  shall  have  found  adequate  inducement, 
for  foregoing  the  honour  of  a  work  of  this 
sort  reaily  lus,  and  for  being  at  the  same  time 
accessary  to  a  solemn  fidsehood  and  impos- 
ture, — while  the  pretended  workman,  for  the 
sake  of  that  same  honour,  shall  have  found 
adequate  inducement  for  exposing  himself  to 
his  part  of  the  dishonour  of  that  same  fidse- 
hood and  imposture. 

The  only  case  that  presents  so  much  as 
the  fidntest  colour  of  probability  seems  to  be 
this : — For  the  hope  of  remuneration  in  the  na- 
turally attached  shape  above  mentioned, — 
an  individual,  having  interest,  or  8a.y  protec- 
tion, Mdthout  aptitude,  engages  another,  who 
has  aptitude  without  protection,  to  execute 
the  work,  and  assign  over  to  him  the  honour 
of  it,  with  the  looked-for  consequences.  In 
certain  schools  and  colleges,  this  sort  of  traffic 
has  not  been  altogether  an  uncommon  one. 
In  the  present  case,  if  the  danger  were  thought 
worth  combating  at  such  a  price,  it  might 
be  pretty  efiectually  excluded  by  a  pMic 
examination,  to  which,  previously  to  his  en- 
trance upon  any  office  of  the  sort  in  question 
in  remuneration  for  his  legislative  draught, 
the  declared  author  should  be  subjected. 

Remains  the  case,  where,  by  one  individual, 
by  whom  the  principal  part  in  the  work  has 
been  borne,  —  assistance,  in  one  shape  or 
other,  has  been  derived  from  the  labours  of 
others,  in  what  number  is  not  material :  he 
at  the  same  time  declaring  himself  by  name 
as  the  workman,  by  whom  the  work  has  been 
executed,  saying  nothing  of  any  others.  This 
case  presents  itself  as  bang  a  completely  na- 
tural and  probable  one.  But,  in  this  case, 
the  grand  point — the  responsibility — is  suf- 
ficiently secured:  and,  as  to  the  honour — the 
encouragement,  —  if,  for  the  sake  of  the  as- 
sistance in  question,  the  only  individual  in- 
terested is  content  to  part  with  more  or  less 
of  it,  the  public  service  profits  by  the  ex- 
change, and  no  individual  suffers  by  it. 

Section  10. 
The  greatest  happiness  of  the  greatest  num- 
ber requires,  that,  for  the  drawing  of  the 
original  draught,  aiU.  foreigners  be  admitted 
into  the  competition :  and  that,  in  so  fiur 
as  applicable,  unless  it  be  in  all  particu- 
lars taken  together  decidedly  inferior,  the 
draught  of  a  foreigner  be  employed  in  pre- 
ference. Hand,  a  foreigner* s  preferable. 

That,  on  this  occasion,  admission  should  be 


given  to  all  foreigners  hasbeen  diowBilraid; : 
for  all  foreigners  are  men. 

What  renuuns  here  to  be  shown  is— tfat, 
for  the  original  draught,  aptitude  in  other 
points  equid,  the  hand  of  a  foreigoer  k  eTcn 
preferable  to  that  of  a  native;  luid,  oatbt 
account,  to  bespeak  attention  for  any  lodi 
draughts,  as  diance  may  have  drawn  from 
any  such  hands.  Nor  is  the  position  altogc^ 
superfluous :  only  in  proportion  as  attentuo 
u  b^towed  upon  the  work,  can  any  idoii- 
sion  given  to  it  be  of  use. 

On  this  occasion,  again,  as  on  every  other, 
if  a  solution  be  desired  of  the  question  cobp 
ceming  the  probability,  ^[wolute  or  compi- 
rative,  of  appropriate  aptitude,  it  most  be 
considered  separately  and  successively,  with 
reference  to  the  several  elementi  of  whid 
such  aptitude  is  composed. 

L  As  to  appropriate  mora/ aptitude.  Note 
on  this  point,  how  superior  the  grownd  is  oo 
which  the  nature  of  the  case  has  placed  the 
expectation  of  pure  service  at  the  hands  of » 
foreigner  as  such.  In  both  situations,  the 
obligation,  of  including  in  the  work  a  perpe- 
tually interwoven  rationale,  will  have  been  i 
most  aubstantial  security.  In  both  situations, 
with  or  even  without  a  rationale,  the  prin- 
ciple of  universal  admission  and  that  of  m- 
gleness  in  workmanship,  will  have  been  two 
additional  securities.  Still,  however,  in  the 
case  of  the  native,,  there  will  be  the  swarm- 
the  unascertainable  and  incalculable  swam- 
of  personal  connexions;  thence  of  particuUr 
and  sinister  interests  and  affections:  from  the 
irresistibly-tempting  and  seductive  influence 
of  which,  the  situation  of  the  foreigner  be- 
speaks  him  free. 

For  giving  eflfect  to  these  same  afraiter 
interests  and  aflfections,  the  native  would,  in 
those  same  connexions,  find  a  wpport  wxt 
or  less  extensive  and  efficient:  theforagncr, 
no  such  support.  . 

Supposing  him  employed,  —  the  foreigntf 
will  naturally,  if  any  attention  at  all  be  paid 
to  his  draught,  be  an  object  of  more  notjcc 
than  the  native,  and  thence  of  proporUonaWe 
^oibwy ;— he  vrill  be  more  dosely  watched  : 

of  any  sinister  interest  or  affection,  «JJPP^ 
him  under  any  such  dominion,  any  bad  eHert 
will,  in  a  corresponding  degree,  be  more  Mwy 
to  be  held  up  to  view  and  obviated. 

IL  Next,  as  to  appropriate  tai^ttfcftw/^^ 
ritude.  On  the  present  occasion,  this  clemew 
of  appropriate  aptitude  will  require  *«  ^e  "^ 
ther  decomposed:  decomposed  '^^}^ 
^xiaXe  judgment  and  appropriate  ^^**^1^ 

1.  As  to  appropriate  judgment  w  '^"^ 
to  this  branch  of  appropriate  »*»^^^'i[ 
titude,  on  the  occasion  of  the  ^"^^^*^ 
between  a  single  hand  and  divers  ^"*^^ 
tion  came  to  be  made  of  the  ^^^^^^^ 
into  which  the  pen  of  every  such  dwj^^^Tin 
stands  exposed  to  be  led,  by  prejud»«  » 
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different  shapes :  thence,  the  prohabilHj  of 
correspondent  aberrations,  on  the  part  of  the 
■  ^iFork«  from  the  alUcomprehensive  emd  so  of- 
ten mentioned.  These  prejudices  will,  to  a 
Ifltfge  extent,  be  of  a  local  nature :  peculiar, 
in  degree  of  strength  at  least,  if  not  in  kind, 
%o  the  country  in  question.  From  the  influ- 
ence of  these  causes  of  error,  while  the  native 
labours  under  it,  the  foreigner  stimds  free. 

The  foreigner  will,  indeed,  hare  his  pre- 
jiidices  to  contend  against,  and  in  particular 
his  local  prejudices.  But  here,  as  in  the  case 
of  interests  and  affections,  while  those  of  the 
native  will  find  support  in  the  prejudices  of 
6fll  around  him,  —  for  those  of  the  foreigner, 
not  only  will  there  be  no  such  support^  but 
there  will  be  opposition :  opposition,  by  the 
supposition,  from  reason, — and  moreover  from 
counter  prejudices, 

2.  Next  remains  to  be  considered,  appro- 
priate knowledge. 

Id  relation  to  this  branch  of  appropriate 
intellectual  aptitude,  the  native,  it  is  true, 
in  the  ordinary  state  of  things,  possesses  an 
ndvantage :  an  advantage  alike  obvious  and 
unquestionable.  On  his  part,  extent  of  ac- 
quaintance with  the  local  and  other  peculiar 
circumstances  of  the  country  in  question,  is 
mt  its  maximum :  on  the  part  of  the  foreigner, 
mt  its  mniaiitiai. 

Supposing  appropriate  aptitude  in  all  its 
other  elements  exactly  equal  on  both  sides, 
the  advantage  of  the  native  under  this  head 
would  therefore,  obviously  and  unquestion- 
«bly,  be  sufficient  to  turn  the  scale  in  his 
fiivour,  and  put  an  exclusion  upon  the  fo- 
reigner altogether. 

But,  for  the  reason  already  brought  to 
▼iew,  it  wiU  have  been  seen  —  whether,  in- 
dividuals out  of  the  question,  and  situation 
being  compared  with  situation,  in  the  several 
artides  of  appropriate  moral  aptitude,  and 
appropriate /tM^Tiii^ii^  the  superiority  be  not, 
.  and  in  no  inconsiderable  degree  likely  to  be, 
on  the  side  of  the  foreigner. 

From  his  inferiority  in  the  scale  of  appro- 
priate knowledge,  as  above  particularized,  no 
objection  whatever  to  the  placing  the  busi- 
ness in  his  hands  will  be  found  to  result.  For, 
in  the  first  place,  the  importance  of  the  defi- 
ciency in  his  case  is  not  so  great  as  it  will  be 
apt  to  appear :  in  the  next  place,  be  it  what 
it  may,  a  complete  supply  to  it  stands  assured 
—  assured,  from  the  authority,  to  which  his 
draught  will  of  course  be  referred. 

1.  In  the  first  place,  the  deficiency  is  not 
so  great  as  it  will  be  apt  to  appear. 

Of  the  circumstances  on  wUch  the  demand 
for  legislation,  and  the  nature  of  the  course 
required  to  be  taken  by  legislation,  depends, 
— foroe  are  common  to  all  countries,  to  all 
races  of  men,  and  all  times :  say,  in  a  word, 
wnvertaUy  applying  circumstances:  others  are, 
in  different  countries,  in  the  case  of  different 
Vol.  IV. 


races  of  men,  and  in  different  times,  more  or 
less  different ;  say,  sxcUmvehf  applying  ctr- 
cumstances. 

In  comparison  of  the  wnversaUy-applying, 
the  extent  of  the  exclusively  applying  circum- 
stances will  be  found  very  mconsiderable. 
Moreover,  throughout  the  whole  of  the  field, 
the  exclusively  applying  circumstances  will 
be  found  to  be  circumscribed  as  it  were  by, 
and  included  in,  the  universally  applying  cir- 
cumstances. The  great  outlines,  which  re- 
quire to  be  drawn,  will  be  found  to  be  the 
same  for  every  territory,  for  every  race,  and 
for  every  time:  only  in  this  or  that  territory, 
only  for  this  or  that  race,  only  for  this  or  that 
time,  as  distinguiriied  from  this  or  that  other^ 
will  ihe  filling  up  of  those  lines  be  found  to 
require  to  be,  on  this  or  that  point,  more 
or  less  different.  In  every  country,  and  for 
every  race,  at  every  time,  —  of  the  all-com- 
prehensive and  oidy  defensible  end  —  the 
greatest  happiness  of  the  greatest  number  — 
of  the  four  most  comprehensive  particular  and 
subordinate  ends,  viz.  subsistence,  abundance, 
security,  and  equality — with  their  several  di- 
visions and  subdivisions,  will  the  description 
be  found  the  same :  only  of  the  means  best 
adapted  to  the  accomplishment  of  those  great 
ends,  in  this  or  that  country,  or  for  this  or 
tiiat  race,  at  this  or  that  time,  will  the  de- 
scription, in  this  or  that  particular,  be  found, 
in  a  greater  or  less  degree,  different. 

On  pursuing  the  inquiry  further  and  further 
into  the  region  of  particuUirs,  the  result  will 
still  be  found  the  same.  The  same,  in  every 
country,  for  every  race,  and  at  every  time, 
will  be  found  the  misdeeds  by  which  security 
is  liable  to  be  affected ;  the  classes  and  genera, 
of  the  names  of  which  the  list  of  those  mis^ 
deeds  will  require  to  be  conlposed ;  and  the 
d^itions,  by  which  the  points  of  agreement 
and  difference  as  between  one  genus  of  mis- 
deed and  another,  as  well  as  between  each  of 
them  and  innocence,  or  (what  will  come  to 
much  the  same  thing)  unpunishableness,  will 
require  to  be  determined  and  expressed.  In 
this  or  that  country,  in  the  case  of  this  or 
that  race,  at  this  or  that  point  of  time,  — 
circumstances  may  indeed  afford  room  for 
producing  injury,  in  this  or  that  particular 
shape,  in  which,  in  this  or  that  other  country, 
in  the  case  of  this  or  that  other  race,  at  this 
or  that  other  time,  man  is  not  exposed  to  it. 
True.  But  the  species  of  mischievous  act  to 
which  the  mischief,  when  in  this  particular 
shape,  may  be  said  to  belong,  is  a  species, 
which,  upon  observation,  will  be  found  com- 
prehended in  a  genus  of  injury,  to  which,  in 
every  country,  men  of  every  race  stand  at  all 
times  exposed. 

Thus,  a  corporal  injury  will  be  an  injury 

everywhere,  and  to  every  human  being.  But, 

in  Hindoostan,  for  example,  to  the  feelings  of 

a  certain  race,  corporal  injury  is  produced^ 

Nn 
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by  a  species  of  contact,  by  which  no  injury 
would  be  produced  in  any  part  of  Europe. 

So  again  in  regard  to  timple  mental  inpoiet : 
including  so  many  Tarious  forms  of  as  yet  mu 
denomimtted  injury,  which  have  their  seat 
nowhere  but  in  the  mind.  By  a  portion  of 
audible  discourse,  or  by  a  yisible  exhibition, 
by  which  contempt  is  expressed,  for  opinions, 
to  this  or  that  effect,  entertained  in  relation 
to  religion, — nin  of  mind  is  liable  to  be  pro- 
duced. According  to  the  amount  of  it,  in  the 
case  of  pain  produced  from  this  source,  as  in 
the  case  of  pain  produced  from  any  other, — 
the  act,  by  which  it  is  produced,  may,  under 
certain  circumstances,  be  with  propriety  re- 
garded and  dealt  with  as  injurious  every- 
where :  but,  in  some  countries,  and  in  the 
ease  of  some  persuasions  on  matters  of  re- 
ligion, the  description  of  the  thus  injurious 
discourse,  or  exhibition,  will  be  of  one  sort; 
in  others,  of  another. 

Of  the  distmction  between  those  univer* 
adUy  applying  and  these  exclusivelg  appbfittg 
circumstances,  the  above  examples  mil,  it  is 
hoped,  be  found  to  afford  a  conception  suf- 
ficient for  the  purpose.  The  distinction  is 
capable  of  being  carried,  and  in  the  proposed 
code  will  of  course  be  carried,  throughout 
the  whole  field  of  legishtion.  In  this  place, 
to  pursue  it  further,  would  be  to  force  so 
mudi  of  the  matter  belonging  to  the  proposed 
code,  into  a  slight  preliminary  sketch  extra- 
neous to  it. 

Such  being  the  ^Kstinction,  now  for  the  ap- 
plication  of  it  to  the  case  in  hand.  Of  what- 
soeyer  country  the  draughtsman  be  a  native, 
these  circumstances,  which  are  of  universal 
occurrence  and  applicability,  may  be  equally 
and  perfectly  present  to  his  notice.  For  those 
shades  of  difference,  which  are  peculiar  to  his 
own  country,  the  native,  as  compared  with 
the  foreigner,  will  be  —  if  not  exclusively,  at 
least  preferably,  qualified.  But,  suppose  two 
men,  the  one  a  foreigner,  the  other  a  native, 
and  the  foreigner  more  fully  conversant  wiUi 
the  circumstances  of  ttMto6rsa/occiirr«neethan 
the  native, — and  in  all  other  particulars  bet- 
ter qualified  for  making,  throughout  the  whole 
field  of  legislation,  that  provision  which  those 
same  circumstances  require, — this  supposed, 
that  which  without  much  ^Ufficulty  may  hap- 
pen  is — that,  even  in  regard  to  these  same 
particular  circumstances,  it  may  be  in  his 
power  to  afford  to  the  work  a  degree  of  ap- 
titude, such  as,  but  for  him,  could  not  have 
been  possessed  by  it. 

For  though,  by  the  supposition,  so  far  as 
depends  on  particulararrangements  conceived 
m  terminis^  he  is  not  competent  to  the  filling 
up  of  the  outline; — yet,  by  virtue  of  his  com- 
paratively greater  command  over  the  whole 
field,  it  might  be  in  his  power,  by  means  of  in- 
itructiont  fiimished  by  him  in  general  terms, 
to  afford,  to  any  natives,  on  whom  the  task 


devolved,  superior  assistance  :  aisistanoe,  o£ 
such  sort,  as  should  enable  them  to  give  a 
more  apt  execution  to  it,  than  without  kin 
it  would  have  been  in  their  power  to  give  to 
it.  In  their  power — not  to  speak  of  t&ir  ia- 
eUnation:  for,  considering  the  atmosphere  of 
sinister  interest  an^  prejudice,  in  whick  (as 
hath  been  teen)  all  native  functionaries,  as 
such,  have  to  live  andmove,  — this  is  a  dis- 
tinction which  should  never  be  out  of  omid. 

II.  In  the  next  place,  to  the  defidency, 
be  it  what  it  may,  a  complete  tifpp^  stands 
assured. 

The  hands  fitmi  which,  of  course,  it  wiB 
in  the  first  plac«  be  received,  are  tkuose  of 
the  legislation  committee 

To  the  aptitude  of  the  supply  from  this 
quarter,  one  moment  may  present  an  objec- 
tion, but  another  will  dispel  it. 

By  the  supposition  (it  may  be  said)  these 
natives  will  be  labouring  under  those  rBusu 
of  baptitude  —  those  sinister  interests  and 
affections,  as  wdl  as  prejudices — by  which 
their  appropriate  aptitude,  as  well  in  point 
of  moral  aptitude,  as  in  pcnnt  of  appropriate 
judgment,  is,  according  to  jrou,  placed  so  wamtk 
below  that  of  the  foreigner.  True:  but,  by 
that  same  supposition,  the  drao^ — te 
groundwork,  which  they  will  have  to  work 
upon — u  a  draught,  not  drawn  by  their  own 
hands,  nor  by  those  of  any  other  native,  hot 
by  the  foreigner :  and  it  is  by  him  that  it  has 
been  furnished  with  its  rationale.  In  the  out- 
line, then,  of  his  drawing, — with  or  without 
the  inspection  above  spoken  of^  will  tkey&id 
a  check  to,  and  a  security  against,  the  efEse- 
tive  predominance  of  those  same  sinister  in- 
terests, and  other  causes  of  inaptitude. 

In  a  word,  in  section  5,  under  the  head  of 
universality  of  admission,  it  has  been  shows 
—  with  how  promising  a  degree  of  effida  cy 
the  proposed  open  mode,  mth  its  striqg  of 
rationale,  will  apply  to  the  mouth  of  the  nna 
in  power,  the  only  bridle  whidi  the  natore  of 
his  situation  admits  of:  in  the  case  of  the 
foreign  draughtsman,  this  bridle  will  afford 
the  same  security  as  in  the  case  of  the  native. 

Now  as  to  all  elements  of  appropriate  ap- 
titude taken  together. 

For  the  direct  and  appropriate  use  made  ot 
it, — the  work,  whatsoever  be  the  workmsn, 
will  depend  altogether  upon  the  constituted 
authorities,  and  in  particular  on  the  legisla- 
tive body.  But,  in  regard  to  this  use,  two 
tilings  mav  be  stated  as  altogether  certaia . 
1.  That  they  will  not  give  adoption  to  it, 
unless  in  their  own  judgment  it  be  decidedly 
more  apt  than  any  draught  sent  in  by  a  na- 
tive workman;  2.  That  neither  will  they  thsf 
make  it  their  own,  unless,  in  their  own  expec- 
tation, the  like  opinion  will  be  entertained  d 
it  by  the  people  at  large.  For,  on  their  owd 
part,  what  other  inducement  could  they  fiad 
for  giving  to  it  any  such  acceptance?   U,  ia 
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their  ?iew,  thoogfa  equal,  H  were  no  more  than 
barely  eqiul,  to  the  most  apt  work  produced 
by  a  satire  hand — in  this  case,  interest,  pre- 
judiee,  affection  in  all  manner  of  shapes,  would 
concur  in  urging  them  to  give  the  preference 
to  the  wcsk  <mF  tiieir  leUow-countrymaa :  and 
y^  in  ihar  minds,  any  serious  apprehension 
dioold  have  place,  lest,  after  obtaining  ac- 
ceptance at  their  hands  it  should  fell  of  being 
graerally  acceptable  to  the  people, — by  what 
adequate  inducement  oouM  they  be  Itfought 
to  hagasd  tha  good  opinion  of  ihm  consti- 
fMi'ii^B,  by  feateMg  upon  tl»rne<As  any  such 
work  ? — a  work  whidi,  in  the  nature  of  the 
CMC,  eoeldnot  be  contributory  to  the  greatest 
bappiDess  of  the  peo[de  in  question,  any  fur- 
ther than  it  were  thought  by  them  to  be  so. 

How  intimate  the  connexion  is  between 
the  two  questions — between  that  concerning 
admisaion  and  this  concerning  preference,  — 
ia  snfidently  manifest.  The  truth  is  ^-  that 
h  h  rather  for  the  sake  of  tiie  questbn  con* 
eemiag  admismn^  than  for  its  own  sake,  that 
&e  question  concerning  preference  is  here 
argued.  What  is  meant  to  be  said  to  the 
reader  ia  to  this  effect:  — <*  Fear  not  to  give 
^ubmiseion  to  the  foreigner's  draught:  for  if, 
in  its  proposed  character  of  a  basis  for  the 
sanctioned  code,  a  draught,  having  a  foreigner 
for  ita  author,  and  having,  as  here  proposed, 
been  admitted,  comes  to  be  adopted,  —  the 
irobi^ility  is — that,  so  fer  from  being  in  the 
scde  of  aptitude  inferior  to  the  most  apt 
draoglit  sent  in  by  a  native,  it  is,  in  a  high 
degree,  ntperior" 

So  again  in  regard  to  preference.  If  (says 
somebody) — i^  as  you  have  said,  it  is  only 
in  case  of  its  being  regarded  as  considerably 
superior  in  the  sola  of  aptitude  that  it  is 
hkely  to  be  preferred,  and  if  at  the  same  time 
it  is  in  that  case  likely  to  be  preferred, — to 
what  use  plead  for  the  pontion^  that  if  it  be 
hut  equal  in  aptitude  to  the  most  apt  of  those 
sent  in  by  natives,  it  is  entitled  to  the  pre- 
ference ?  The  answer  is — the  observations 
here  may  be  considered  as  made  to  each  reader 
individi^y :  and  on  that  supposition  I  say  to 
each —  If  among  the  several  draughts  there 
he  one  which,  being  a  foreigner's,  is  in  your 
eyes  etpud  in  aptitude  to  the  most  apt  of  all 
sodi  as  are  sent  in  by  natives, — fear  not  to 
give  jfOKT  suffrage  in  fevour  of  it.  Why?  Be- 
cause, unless  in  the  legislative  body  a  gene- 
ral persuasion  has  place — not  only  that  it  is 
more  apt  than  that  of  any  native,  but  that  it 
is  likely  to  be  regarded  as  such  by  a  majority 
of  the  people, — it  will  not  be  adopted:  — 
therefore,  supposing  the  draught  ever  so  un- 
apt, there  is  no  likelihood,  that  any  vote  you 
can  give  in  support  of  it  wiU  be  attended 
with  any  pernicious  consequence.* 


copied,  from  situations  in  which  the  choice  does 
no^  depend  upon  the  people.  For  want  of  reflec- 
tion t  for,  OB  reflection*  nothing  (it  will  be  seen) 
could  be  more  groundless,  than  any  such  apore- 
hension.  as  that  a  set  of  men,  be  they  who  tney 
may,  wul  be  imprudently  partial  to  a  foreigner 
in  preference  to  themselves,  or  ^en  to  one  an. 
others  Nothing  csn  be  more  eontrary  to  thewy 
derived  from  the  univtnal  nature  of  man :  no- 
diing  more  completely  unsupported  by  particular 
experience. 

Hereupon  presents  itself  the  idea  of  a  practical 
measure,  fer  which,  if  not  in  strictness  relevant 
with  reference  to  iiit  present  topic,  the  promise 
of  usefolness,  coupled  with  the  assurance  of  in- 
noxiousness,  may  perhaps  be  accepted  as  an 
excuse.  In  the  case  of  a  legislative  body  the 
members  of  which  are  freely  chosen  by  the  people, 
why  should  not  they  a^gr^ate  to  tnemselves  a 
few  members,  selected  by  them  from  other  poli- 
tiesl  states,  wnose  constitution  bears  more  or  leas 
analog  to  theirs.  In  the  case  of  these  foreign 
associates,  to  the  right  of  ipe^cA and  nwUonni&tX. 
not,  nor  should,  be  added  the  right  of  tt^rages 
for,  to  any  use  derivable  from  mformation,  af- 
forded by  a  man  in  the  character  of  a  witnes*  or 
an  advocate,  would  be  applied  — not  addition  but 
subtraction,  by  any  share  ^ven  to  him  in  the 
power  of  a  judge.  Pomery  it  would  not  be  com^ 
peteni  to  them  to  givee  iaformaHon^  so  it  but 
afforded  any  the  least  promise  of  being  of  use,  no 
man  can  be  incompetent  to  receive. 

To  the  case  or  a  new-formed  government, 
struggling  under  all  the  difficulties  opposed  by 
inexperience,  ^e  idea  is  more  eminently  apph* 
cable. 

TakiL  for  histance,  the  case  of  Spafak  What 
should  binder  the  l^ulative  body  in  that  coun- 
try from  calling  in  the  assistance  of  a  few  dis- 
tinguished individuals,  one  or  more  fW>m  each 
one  of  several  foreign  countries  ?  Portugal,  Italy, 
Germany,  France,  and  Enghmd,  for  example  i 
or  Portugal  from  calling  in  the  like  asostance 
from  Spain,  in  addition  to  those  other  foreign 
countries? 

Still  more  eminently  beneficial — not  to  say 
undeniably  needfol^would  similar  assistance  be, 
to  the  several  newly-planted  or  planting  states 
in  America,  ofihets  nom  the  Spanish  and  Portu- 
guese monarchies.  In  Spamsn  Ultramaria,  the 
assisunoa  might  have  for  its  sources  Spain  and 
Portugal:  in  Portuguese  Ultiamaria,  Portugal 
and  Spain.  But,  to  any  one  of  these  infant  states, 
b^^ond  aU  comparison  more  usefril  would  such 
assistance  be,  as  the  Anglo^merican  United 
States  are  so  exclusively  competent  to  afford :  if, 
for  example,  Congrett^  in  which  the  quintessence 
of  Anglo-American  wisdom  is  concentrated,  were 
invited  to  make  the  choice.  In  this,  case,  any  ap- 
prehension of  sinister  advice  would  be  groundless. 
Why  ?  Because  no  sinister  hiterest  would  have 
place^and  because,  if  it  had  place,  no  chance 
would  it  have  of  obtaining  its  ends.  An  aggre* 
gation  of  this  sort  woukl  be  — .  not  only  a  source 
of  ii{formaHony  but  a  bond  of  fellowthip. 

Note,  on  this  occasion,  the  practice  or  literary 
and  scientific  societies :  particularly  in  so  fer  as 
freedom  has  pkce  in  them.  In  these  cases,  no 
political  power  beins  possessed,  accession  of  asso- 
ciates is  not  dreade£ 
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of  a  code  of  laws,  wiUiogneas  or  unwill- 
ingness to  interweave  in  his  draught  a  ra-' 
tionaU  as  above,  is  the  most  conclusive 
preliminary  test,  and  that  an  indispensable 
one,  of  appropriate  aptitude  in  relation  to 
it.  WilUngneu  as  to  ratumaJe,  draugku^ 
man*9  Utt. 

The  four  grand  points  in  question,  are  (it  has 
been  seen)  the' proposed  aU^comprehennveneu 
of  the  work — the  rationaie  proposed  to  be 
interwoven  in  it — the  uHwersality  of  the 
admission  proposed  to  be  given  to  aU  compe- 
titors for  the  honour  of  furnishing  the  original 
draught — and  the  dioice  of  a  single  work- 
man for  the  work,  to  the  exclusion  of  every 
greater  number.  If  what  has  above  been  said 
in  relation  to  the  usefulness  and  importance 
of  these  several  points  has  proved  satis&c- 
tory, — the  position,  which  forms  the  title  of 
the  pres^it  section,  will  already  have  received 
its  proof:  if  not,  nothing  further,  that  can 
with  propriety  be  ranked  under  this  head, 
affords  any  promise  of  being  of  use. 

On  the  constituted  authorities  alone  Cit 
may  be  observed,  perhaps)  will  depend  tne 
course  taken,  in  relation  to  aU  these  several 
points,  and  in  particular  that  which  regards 
the  rationale:  and  on  that  account,  willing- 
ness or  unwillingness  on  the  part  of  indivi- 
duals was  not  (it  may  be  thought)  worUi 
speaking  about.  But,  supposing  a  work  of 
tius  sort  in  contemplation,  volunteers  may, 
for  this  as  for  any  other  branch  of  service,  be, 
without  much  strain  upon  the  imjigination, 
expected  to  offer  themselves,  antecedently  to 
any  determination  taken  by  the  legislature. 
On  this  consideration  is  grounded  the  invita- 
tion here  given,  to  all  whom  it  may  concern, 
to  consider — whether,  in  comparison  of  the 
workman  who  it  willing  to  give  this  security 


for  good  workmanship,  any  one,  who  is  mat 
willing  to  give  it,  has  any  pretensioo  to  be 
heard. 

Section  12. 

On  the  part  <^a  nJer,  willingness  or  onwiH- 
ingness  to  see  established  an  all-compre- 
hensive code,  with  its  rationale  as  above, 
and  to  receive  original  drau^ts  from  all 
hands,  are  among  the  most  conclusive  tests 
of  appropriate  aptitude,  in  rdatioo  to  sorii 
his  situation.  WtUinffneu,  as  to  ratiemak 
and  universal  admissUmy  legislator's  tesL 

That  which,  in  a  less  pointed  manner,  hss 
been  applied  to  the  situation  of  proposed 
draughtsnum,  will  be  seen  to  apfdy,  in  a  more 
pdnted  manner,  to  the  situatioa  of  actasl 
legislator. 

Whence  comes  it,  dien,  that  in  the  AagliK 
American  United  States — idience  coiDes  it 
that,  under  the  only  form  of  govemmcnt 
which  ever  had,  or  ever  could  have  had,  fir 
its  end  in  view,  the  greatest  happiness  of  the 
greatest  number, — the  constitnted  authorities 
have  been  so  generally,  though  happily  not 
universally,  shrinking  firom  this  test  ?  The 
answer  sh^  be  given  in  the  words  of  twoof 
them.     See  Testimonials,  VII.  1  te  2. 

What  the  sacrifice  b  that  is  involved  inte 
endurance  of  this  test  cannot  have  paised 
unobserved.  How  much  easier  any  sank  «f- 
crifioe  is  to  propose  than  to  bear  a  part  ia, 
must  have  been  alike  manifest.  But — the 
greater  the  difiSculty,  the  greater  the  gleiy: 
the  greater  the  difficulty,  the  smaUer  the 
number  of  those,  whose  magnanimity  ensbles 
them  to  surmount  it,  and  the  more  exsHed 
that  virtue,  to  the  embrace  of  whidi  so  few 
will  be  aUe  to  aspire.  * 
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offer  of  his,  the  draught  of  an  all-comprehensive  and  rationalised  Code,  as  described  in  Part  I. 
Madrid,  28th  February  1821. 

4.  £1  Coode  de  Toreno.  Deputy  to  the  Cortes,  requesting  Observations  from  Mr.  Bentham  on 
the  subject  of  the  proposed  Penal  Code.    6th  August  1821. 

A.  Extracts  from  the  Report  of  the  Prison  Committee  of  the  Cortes,  recommending  the  appli. 
cadoo  of  Mr.  Bentham*s  pUn  of  osnstruction  and  management,  styled  the  Panopticon  plan,  to  all 
prisons  throughout  Spahi  and  her  dependencies.    28th  ^ptember  1820. 

ft.  IXm  Toribio  Nunes,  elected  Dqnity  to  the  present  Cortes,  requesting  for  Spain  and  its  Cortes 
the  assistance  of  Mr.  Bentham  on  all  matters  of  legislation.    Extracts.    Salamanca,  1821. 

IV.  POETUOAL. 

1.  Minute  of  the  Portuguese  Cortes,  ordering  a  Translation  to  be  made  of  all  Mr,  BenthanCs 
works,    Ldsbon,  19th  Apm  1821. 

2.  Order  of  the  Cortes  to  the  Regency  for  that  purpose.    Lisbon,  13th  April  1821. 

3.  Senor  Jose  Baptista  Felgueirai,  one  of  the  Deputies  to,  and  Secretary  qfthe  Cortes,  to  Mr. 
Bentham,  on  convening  the  aoove.    Lisbon,  24th  April  1821. 

4.  Senhor  Felgueiras,  as  above,  to  Mr.  Bentham,  announcing  a  Minute  of  the  Cortes,  dated  3d 
December  lft21,  ordering  the  Journals  of  that  Assembly,  from  the  conunencement  of  its  sittings, 
with  the  successive  numbers  as  they  shall  in  fiiture  come  out,  to  be  transmitted  to  him,  through  the 
Portuguese  Mission  at  London,    Lisbon,  22d  December  1821. 

N,  B,  In  this  Letter,  mention  is  made  of  one  of  the  3d  of  December  from  the  same  to  the  same; 
but  which,  down  to  this  day,  23J  Mardi  1822,  has  never  oeen  received.  By  a  Portuguese  func- 
tionary, who  said  he  had  seen  the  printed  Minute  of  the  Cortes  for  that  same  3d  of  December,  Mr. 
Bentham  has  been  assured,  that,  according  to  his  recollection,  it  contained,  on  the  part  of  the 
Cortes,  the  acceptance  of  his  offer,  to  draw  up  a  code  of  the  description  in  question  for  Portugal, 
But,  of  the  collection  of  documents  thus  announced,  neither  that  nor  any  other  number  have  been 
as  yet  received  by  him. 

5.  The  Portuguese  Cortes  to  Jeremy  Bentham.  Received  throu^  the  Portuguese  mission  at 
Ixmdon,  22d  April  1822,  since  the  hnpression  of  the  above.  Acceptance  given  to  htsoffierof  an  all- 
comprehensive  code.    Acts  and  journals  of  the  Cortes  to  be  accorain|dy  sent  to  him  successively. 

6L  The  Portuguese  Cortes  to  Jeremy  Bentham.    Received  through  the  Portuguese  mission  at 
liondon,  22d  Amil  1822.    Trsoslation  ordered  of  his  Letters  to  Count  Toreno  on  the  proposed 
Spanish  Penal  Code. 
^^  V.  Italy.  ' 

Opinion  of  the  Italian  Liberals  in  relation  to  Mr.  Bentham,  as  declared  in  the  Anthdlogia,^h 
periodical  work  published  at  Florence.  January  1822.  As  to  Constituted  Authorities,  fhmi  any 
mioh  source,  notning  of  this  sort  can  of  course  in  that  quarter  be  expected. 

VL  Feakce. 
The  opinion  of  the  French  Liberals  on  the  same  suhject,  Ss  too  universally  known  in  every  part 
of  Europe  to  need  particular  tesdmonies.    The  only  purpose  for  which  it  is  mentioned  is—that  of 
inviting  inquiry  on  the  part  of  the  dtisens  of  Spanish  and  Portuguese  Ultramaria. 

VIL  Akolo-Ameexcait  United  States. 

L  Governor  Humerus  Letter  to  Mr.  Bentham,  announcing  the  intended  communication  of  his 
off*er  to  the  Lc«ishitnre  of  New  Hampshire.    Epping,  2d  October  I8I7. 

8.  Extract  from  a  private  Letter  to  Mr.  Bentham,  from  a  distinguUhed  fiinctionary  in  the 
UnHed  States,  Member  of  the  House  of  Bepresentatives  in  his  own  State,  and  Delegate  therefVom 
to  Congress,  informing  him  how,  by  the  Governor  of  New  Hampshire,  Mr.  Bentham*s  above- 
mentioned  oner  had  heai  recommended  to  the  consideration  of  the  House  of  Bepresentatives,  and 
stating  die  influence  of  the  fraternity  of  Lawyers,  as  the  cause  of  the  reluctance  that  prevailed  in 
the  several  States,  as  to  the  acceptance  of  anv  such  offer:  stating  moreover  the  adoption,  winch,  at 
that  time,  had  been  given  to  divers  of  Mr.  Bentham's  ideas  in  several  of  the  States. 

VIIL  Oeeece. 

1.  Prince  Alexander  Mavrooordato,  Secretary  to  the  Provirional  Government  of  Greece,  to 
Jeremy  Bentham :  introducing  Na  2. 

8.  Provisional  Government  of  Greece.  The  President  of  the  Legislative  ConncQ  to  Jeremy 
Bentham. 

3.  Prince  Alexander  Mavrocordato,  Secretary  to  the  Provirional  Government  of  Greece,  to 
Jeremy  Bentham :  introducing  the  two  Greek  Envoys. 

4.  Provisional  Government  of  Greece.  The  Greek  Senate  to  Mr.  Jeremiah  Bentham,  Phil- 
heUenist. 

5.  Provisional  Goverament  of  Greece.    The  Secretary-Genersl  to  J.  Bentham,  Esq. 

6L  Theodore  Negris  to  Jeremy  Bentham,  desiring  his  assistance  towards  fbrnUng  a  Civfl  Code. 
7*  Letter  accompanying  the  CcrtifiGate  of  Jeremy  Bentham's  Election  as  a  Member  of  the  Phil- 
anthropic Society  at  Tripolitsa. 

8.  Letter  from  Bernardo  Rivadavia  to  Jeremy  Bentham. 

9,  Jos^  del  Valle  Guatemala  to  Jenmy  Bentham. 

IX.  South  Ameeica. 
1.  Bernardo  Rivadavia  to  Jeremy  Bentham. 
*  2.  Jos^  del  Vallc  Guatemala  to  Jeremy  Benthanu 
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t^  The  following  are  References  to  Testimonials  already  dHled,  in  a  work,  intitokd.  Pitmen 
relative  to  Codification^  ^.  London,  1817:  (vide  tuproj  p.  453,  eifeq,)taA  iSbaOan  not  bcve 
repeated.  The  occasion  on  which  these  documents  were  penned,  was  that  of  a  simiha  oficr  oaditf 
to  the  seven!  political  States  in  question. 

X.  Anolo-Americah  United  States. 

1.  Albert  Gallatin,  Minister  Plenipotentiary  to  the  Court  of  London,  to  Simon  Snyder,  Qinrtmm 
of  Pennsylvania,  expressing  his  omnion  in  fiivour  of  Mr.  Benlham^s  relative  aptitude;  Ijosidnn, 
18th  June  1814. 

2.  Governor  Snyder*s  MesMge  to  the  SenatewtkA  Hourn  of  RepretentaHve$  of  the  Stste  of  Fcbd- 
sylvania,  recommending  Mr.  Bentham**  otEst  to  their  consiaemtion,  Hanbboig,  in  Pennsjrlvaiiia, 
December  6th,  1816L 

XL  Russia. 

1.  Alexander,  **  Emperor  ofatt  the  Rustiat,^  to  Mr.  Bentham,  dedarmg  the  oiden 
his  Mi^esty,  to  the  oonstitutea  authoiities  und«  him,  to  consult  Mr.  Bentham,  by 
pounded  to  him,  on  the  snbiect  of  the  Code  then  in  preparation :  sending  at  the  ssi 
sent,  which,  with  all  due  acknowledgment,  was,  without  being  seen,  returned. 

N,  B.  Anno  1805^  appeared  a  Russian  translation  of  the  first  of  Mr.  Beotfaam^ 
by  Mr.  Dumont    The  transUtion  had  been  made  by  order  of  the  conttitttted  anthorities, 
dedicated  to  the  Emperor.   Much  about  that  time,  appeased  anotfaartnaslatioo,  by  an 
sionedhand. 

XIL  POLAKD. 

Prince  Adam  Czaitoriski  of  Poland,  to  BIr.  Bentham,  requesting,  for  that  country,  his  i 
ance  in  relation  to  the  Code  expected  at  the  hands  of  the  Emperor  Alexander.  Vienna,  dth  April 
1815. 

N,  B,  Papers  5  and  6,  under  the  tide  '<  Portugal,**  and  the  pa]^  under  the  title  ^  Greece,'* 
were  printed  in  an  Appendix  in  1827* 
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L  ENGLAND. 

Opinion  of  the  English  House  of  Commons 
in  relation  to  Mr,  Bentham :  extradedfiom 
the  Debates  of  2d  June  1818. 

*  *  The  occasion  on  which  this  opinion  wais 
declared,  is  that  of  a  motion  made  by  Sir 
Francis  Burdett,  Member  for  Westminster, 
for  the  purpose  of  introducing  a  series  of  re- 
solutions, nramed,  and  known  to  have  been 
frayied,  by  Mr.  Bentham,  at  Sir  Francis's 
desire,  to  serve  as  a  basis  for  a  reformed  re- 
presentation of  the  people,  on  the  ground  of 
universality,  secresy,  equality,  and  annuaUty 
of  suffrage. 

The  publication,  from  which  the  matter 
is  extracted,  is  intituled,  '*  Hansard's  Parlia- 
mentary Debates."  Mr.  Hansard  is  son  to 
ike  printer  to  the  House  of  Commons. 

The  ground,  on  which  it  is  stated,  in  this 
general  way,  as  the  opinion  of  the  House  of 
Commons,  is  this :  —  In  the  House,  as  in  the 
nation,  there  were,  then  as  now,  three  par- 
ties :  the  Tories,  the  Whigs,  and  the  Radicals : 
these  last  so  called  as  being  the  partisans  of 
a  radical  reform  in  the  Commons'  House.  Of 
the  Tbries,  the  lesnmga  are  on  the  side  of 
monarchy;  of  the  Whigs,  on  the  side  of  aris- 
tocracy ;  of  the  Radicals,  on  the  side  of  demo- 
cracy. On  tills  occasion.  Sir  Francis  Burdett 
spoke  on  the  side  of  the  Radicals;  Mr.  Can- 
ning, on  the  Tories  side :  Mr.  Brougham  took 
the  lead  on  the  Whig  side.  On  the  Radical 
side,  there  was  but  one  speech  — that  of  Sir 


Frands  Burdett:  on  the  Tory  side,  hot  tint 
one  speedi — that  of  Bfr.  Canning:  oo  the 
Whig  side,  there  were  four  speeches  —  Mr. 
Brougham's,  Mr.  Lamb  s,  Bfr.  Pftmdl's,  and 
Mr. \^lliam  Smith's.  InnoBpeech.otherthan 
Sir  Francis  Burdett's  and  Mr.  Brougham's,  is 
any  mention  made  of  Mr.  Bentham:  what- 
ever was  said  in  approbation  of  him  by  those 
two  gentlemen,  stands  therefore  uneootro- 
verted.  Generosity  and  discretion  are  eom- 
petitofi  for  the  lumoor  of  this  silence.  Sir 
Samuel  Romilly,  known  as  the  old  and  inti- 
mate  friend  and  disciple  of  Mr.  Bentham, 
was  then  on  his  seat  in  the  House:  by  bis 
silence,  the  particular  appeal,  made  to  him 
by  Mr.  Brougham,  stands  confirmed.  He  was, 
heart  and  head,  a  Radical:  but  coold  not, 
consistently  vritli  any  chance  of  doing  what 
little  good  he  was  permitted  to  do  in  mat- 
ters of  detail,  declare  himself  as  sack  Mr. 
Brougham,  on  this  occasion,  is  seen  taking, 
off  tiie  shoulders  of  the  Tories,  the  burthen 
of  the  defence  of  the  existing  system  against 
the  attadc  of  the  Radioab,  As  to  nUerestSf 
in  the  exi8tin|^  system  of  waste  and  oomip- 
tion,  the  Whigs  and  the  Tories  have  eoe 
common  interest:  the  oidy  difllsrenoe  is— 
as  to  the  dass  of  Aoads,  by  viMdk  die  profit 
shall  be  reaped. 

At  the  end  of  the  report  of  Sir  Vamm 
Burdett's  speedi,  *«  The  above, "  saptlM  i|* 
porter  in  Hansard's  debates,  *<k  ani 
account  of  a  speech,  which  y 
both  sides  of  the  House  \ 
attention." — Ed.  ofort^mil 
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ISxtraeUfioM  Sir  l^ancis  Bwrdeifi  Speech, 

**  SiDce  that  period,  the  question  of  reform 
had  been  greatly  agitated:  the  ablest  men  of 
the  age  had  fully  discussed  it,  and  sifted  it  to 
the  bottom.  Above  all,  Mr.  Bentham  had, 
^rith  unrivalled  ability,  proved  how  easy  and 
mfie  it  was  to  carry  the  principles  of  reform 
into  practical  effect.  '* 

**  Annual  Parliaments  and  the  most  ezten- 
nve  mode  of  suffrage  had  been  advocated  by 
xhe  late  Duke  of  Richmond,  in  his  famous 
letter  to  Ck>lonel  Sharman,  with  a  strength 
of  argimiient  quite  unanswerable.  The  same 
principles  had  been  investigated  nod  main- 
tained with  additional  force  and  acuteness 
and  philosophical  accuracy,  accompanied  with 
complete  demonstration  of  the  safety  with 
which  they  might  be  reduced  to  practice,  by 
Bentham.  If  any  anti-reformer  could  answer 
Mr.  Bentham's  arguments,  he  would  do  more 
eflkacious  service  to  reformers  and  anti-refor- 
mers, than  could  ever  be  eflbcted  by  dealmg 
out  fiUse  imputations  and  unsubstantiated 
Blander,  these  being,  with  a  due  portion  of 
misrepresentation  and  exaggeration,  the  only 
intellectual  weapons  hitherto  employed  by  the 
enemies,  against  the  friends,  of  reform.'* 

**  If  it  could  be  shown  that  the  most  com- 
prehensive suflfrage  would  produce  no  incon- 
venience in  practice,  it  ought  not  in  justice 
to  be  withhdd.  Mr.  Bentham  had,  by  incon- 
^overtible  arguments,  demonstrated  that  no 
danger  whatever  would  arise  from  the  most 
extensive  suffrage  that  could  be  established." 

Extract  fiom  Ih;  Brougham's  Speech, 

**  From  this  charge  of  inconsistency  there 
was  one  great  authority  who  was  exempt — 
he  meant  Bfr.  Bentham.  He  had  the  greatest 
respect  for  thatgentleman.  There  existed  not 
a  more  honest  or  ingenuous  mind  than  he 
possessed.  He  knew  no  man  who  had  passed 
a  more  honourable  and  useful  life.  Removed 
from  the  turmoil  of  active  life,  voluntarily 
abandoning  both  emoluments  and  the  power 
whidi  it  held  out  to  dazzle  ambitious  and 
worldly  minds,  he  had  passed  his  days  in  the 
investigation  of  the  most  important  truths, 
and  had  reached  a  truly  venerable,  idthough, 
he  hoped,  not  an  extreme  old  age.  To  hun 
be  meant  not  to  impute  either  inadequate 
information,  or  insufficient  industry,  or  defec- 
tive sagacity.  But  he  hoped  he  should  not  be 
deemed  disrespectful  towards  BIr.  Bentham, 
if  he  said  that  his  plan  of  parliamentary  reform 
riiowed  that  he  had  dealt  more  wiUi  books 
than  with  men.  He  agreed  with  his  honourable 
friend,  the  Member  for  Arundel  (Sir  S.  Ro- 
milly,)*  who  looked  up  to  Mr.  Bentham  with 
the  almost  filial  reverence  of  a  pupil  for  his 
tutor,  in  wishing  that  he  had  never  written 
that  work.    But  BIr.  Bentham  was  a  real  ad- 


*  This  was  said  hi  presence  of  8b  S.  Romilly, 
aodbyhisdeportmentandsilencestoodi 


voeate  foi  universal  suffrage.  He  was  a  fitf 
more  sturdy,  and  infinitely  more  consbtent 
reformer  than  the  honourable  baronet,  as  he 
gave  votes  not  only  to  all  men,  but  to  all 
women  also.  He  drew  no  line  at  all;  he 
weired  not  with  practical  nicety  the  claims 
of  Afferent  classes ;  he  recollected  that  his 
principle  was  wuversal;  he  tossed  away  the 
rule  and  the  scale  altogether,  and  without 
restriction  let  in  all :  young  or  old,  men  or 
women,  sane  or  insane,  all  must  vote — all 
must  have  a  voice  in  electing  their  represen- 
tatives. He  did  not  even  sanction  the  excep- 
tions which  the  honourable  baronet  seemed 
inclined  to  admit  with  respect  to  persons  of 
an  unsound  m^ndt 

**The  veteran  reformer  (Mijor  Cartwright) 
had  lateljr  fiivoured  the  world  with  a  pUm  a£ 
suffrage,  illustrated  by  plates,  where  balloting- 
boxes,  ball-trays,  &c  fcc  in  most  accurate 
array,  met  the  eager  gaze  of  the  much-edified 
inquirer.  Now  Mr.  Bentham  was  the  patron 
of  the  ballot,  and  his  doctrine  was,  that  all 
who  can  ballot,  may  eigoy  the  elective  fran- 
chise. The  moment  a  person  of  either  sex 
was  able  to  put  a  pellet  into  a  box,  no  mat- 
ter whether  he  were  insane,  and  bad  one  of 
the  keepers  of  a  mad-house  to  guide  him,  still 
Mr.  Bentham  said,  that  though  he  did  not 
support  the  utility  of  allowing  idiots  or  mad 
persons  to  vote  for  their  own  sakes,  yet  rather 
than  make  any  distinction,  he  would  allow 
them,  as  they  could  not  do  any  harm,  and  the 
unbending  consistency  might  do  some  good. 
Mr.  Bentham  had  such  an  invincible  objection 
to  lines  of  every  description,  that  he  could  not 
admit  of  one  being  drawn,  even  at  the  gates 
of  Bedlam.  It  was  not  necessary  for  him  to 
controvert  doctrines  of  this  nature,  but  they 
were  certainly  consistent  with  each  other;  and 
he  did  not  think  himself  uncharitable  in  say- 
ing,  that  some  of  the  principles  promulgated 
in  that  House  were  nearly  as  chimerical  and 
visionary  without  being  at  all  consistent.*' 

In  page  1 151,  stands  the  following  note  to 
the  word  Brougham,  at  the  commencement  of 
Mr.  Brougham's  speech : — 

**As  the  speech  of  Mr.  Brougham  on  this 
occasion  was  deemed  of  peculiar  importance 
in  a  party  view,  and  with  respect  to  the  line 
taken  by  the  Whigs  on  the  question  of  par- 
liamentvy  reform,  it  was  hoped  he  might 
have  been  able  to  print  a  corrected  account  of 
it.  But  we  understand  that  it  was  made 
unexpectedlv,  without  any  previous  intention 
of  speaking  having  been  entertained  by  him : 
so  that  he  could  not  comply  with  the  wish 
generally  expressed. 

Extract  from  Sir  Erands  Burdett's  Bepfy, 

**  The  learned  gentleman  (Mr.  Brougham,) 
whilst  he  professed  himself  friendly  to  reform, 
had  at  the  same  time  attempted  to  render  ridi- 
culous the  ablest  advocate  which  reform  had 
ever  found-^the  illustrious  and  imri  vailed 
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Bentham.  It  was  in  vain,  however,  for  the 
learned  gentleman  to  attempt,  by  stale  jokes 
and  misapplied  sarcasm,  io  unaervaloe  the 
efforts,  of  a  mind  the  roost  comprehensive, 
informed,  accurate,  acute,  and  philosophical, 
that  had  perhaps  in  any  time  or  in  any  coun- 
try been  applied  to  the  subject  of  legislation, 
and  which,  fortunately  for  mankind,  had  been 
brought  to  bear  upon  reform,  the  most  impor- 
tant of  all  political  subjects.  The  abilities 
of  Bentham,  the  learned  gentleman  could  not 
dispute — his  disinterestedness  he  could  not 
deny — his  benevolence  he  could  not  but 
admire — and  his  unremitted  labours  he  would 
do  well  to  respect,  and  not  to  attempt  to 
disparage.  The  conviction  of  such  a  mind 
after  mature  investigation,  overcoming  pre- 
conceived prejudice,  could  not  be  represented 
as  the  result  of  wild  and  visionary  speculation ; 
and  the  zealous  and  honest  adherents  of  the 
cause  of  reform  might  be  well  contented  to 
rest  the  question  on  the  foundations,  broad 
and  deep,  upon  which  Bentham  had  placed  it. 
The  learned  gentleman,  therefore,  unless  he 
found  himself  competent  at  least  to  attempt 
to  answer  the  reasons  of  Bentham,  ought,  for 
his  own  sake,  to  be  more  cautious  how  he  en- 
deavoured to  misrepresent  those  reasons,  or  to 
effect  by  mis-statement,  what  he  was  unable 
to  accompli^  by  argument." 

The  motion  was  got  rid  of,  by  a  motion  for 
the  order  of  the  day.  On  the  division,  there 
were : — For  the  order  of  the  day,  ayes  106 ; 
noes  0,  except  Sir  Francis  Burdett  and  Lord 
Cochrane,  members  for  Westminster,  the  two 
tellers.  The  Whigs  joining  witb  the  Tories. 
The  resolutions  moved  were  by  this  means 
prevented  from  being  entered  upon  the  jour- 
nals of  the  house.  At  the  instance  of  Sir 
Francis  Burdett,  these  resolutions  had  been 
drawn  by  Mr.  Bentham.  They  were  employed 
as  drawn,  with  the  exception  of  two  resolu- 
tions which  had  been  inserted  for  the  purpose 
of  completing  the  view  given  of  the  constitu- 
tion in  all  its  parts,  but  without  expectation 
of  their  being  employed :  the  one  bearing  so 
hard  on  the  monardiical,  the  other  on  the 
aristocratical  branch.  In  addition  to  the 
above  important  changes,  a  few  of  minor  im- 
portance might  perhaps  be  found.  They  were 
made,  all  of  them,  without  concert  with  Mr. 
Bentham,  he  having  given  up  the  matter  with- 
out reserve  to  his  inend,  on  whom  alone  all 
responsibility  rested. 

Oh$ervatwns  from  without  doors  on  the  above 
Speech  of  Mr,  Brougham. 

As  to  minors  under  the  age  of  21,  that  which 
is  insinuated  in  this  speech,  viz.  that  Mr.  Bcn- 
tbum's  plan  gave  admission  to  their  votes,  is 
not  true.     It  provided  for  their  exclusion. 

As  to  persons  insane,  it  forbore  excluding 
them,  because  it  would  be  almost  an  even 
chance  whether  their  votes  would  be  on  the 
right  side,  or  the  wrong  side ;  because  the  | 


greater  partwoidd  be  kept  from  the  {iboe  «f 
voting  by  the  judicial  procedure  that  aotbo- 
rized  their  confinement;  because  if  «Q  tkat 
voted  were  on  the  wrong  side,  their  saaber 
would  not  suffice  to  produce  any  practicBl  91 
effect;  and  because  the  admission  given  to 
them  excluded  those  disputes  and  litigatioBi 
to  which,  in  thb  or  that  individual  case,  tka 
question  soiit^  or  insanity  might  give  birth. 

On  the  admission  of  females  Mr.  Bentbasi  s 
plan  forbore  to  lay  mudi  stress :  because  it 
found  no  grounds  for  any  very  detemiiHte 
assurance,  that  in  that  case  the  refoH  wooM 
be  materially  different ;  and  because  no  Bands 
could  be  expected  to  be  at  present  prepefed 
for  it.  But  it  declared  that  it  could  find  no 
reasons  for  exclusion,  and  that  those  who  in 
support  of  it  gave  a  sneer  or  a  Uugfa  for  a  rea- 
son, because  they  could  not  find  a  better,  hod 
no  objection  to  Uie  vesting  of  absdnte  power 
in  that  sex  and  in  a  single  hand:  so  that  it 
was  not  without  palpable  inconsistency  and 
self  condemnation,  that  the  exclusion  they  pot 
upon  this  dass  could  be  brought  forward. 

Criminals  are  another  dass,  to  which,  ia 
Mr.  Bentham's  plan,  the  door  is  left  midosed, 
and  upon  the  same  or  similar  reasons.  In  this 
case,  considered  as  a  ground  of  exchisioo,  cri-> 
minality  means  mischievousness,  or  it  is  no- 
thmg  to  the  purpose.  But  if  mischievonsneift 
—  that  is  to  say,  such  a  presumption  of  fritnre 
as  is  afforded  by  past  mischievousness,  were 
a  suffident  ground  fbrexdusioD, — a  much 
stronger  ground  for  it  would  be  afforded  by  a 
seat  in  either  house,  than  by  a  situation  in  a 
penal  prison  or  a  hulk :  the  mischief  produced, 
to  which  in  both  houses  a  vast  majority  of  the 
members  are  constantly  contributing,  is  pro- 
duced upon  the  largest  scale :  the  mischief  pro- 
duced by  the  inhabitants  of  the  penal  prison  and 
the  hulks  is  produced  upon  the  smallest  scale. 

The  supposed  errors  in  Mr.  Bentham's  plai 
of  parliamentary  reform  are,  by  Mr.Broqgham, 
imputed  to  his  having  **  dealt  more  with  books 
than  with  meiu*'  But,  in  thb  very  instance, 
it  was  by  his  knowledge  of  men  that  he  was 
guided,  and  in  the  teeth  of  those  notions  that 
are  so  uniformly  inculcated  in  books:  and 
more  particularly  in  all  law  books.  In  these, 
a  fundamental  and  continually  employed  prin- 
dple  is  —  that  the  quantity  of  virtue  is  in  the 
ratio  of  the  quantity  of  power  directly .-  in  his 
conceptions,  inversely.  Witness  the  twdve 
Oesars :  witness  all  eastern  monardis,  not  to 
speak  of  others :  witness  the  allied  despots. 

Mr.  Bentham  (says  Mr.  Brougham)  **  drew 
no  line  at  all.**  This  is  not  correct.  He  drew 
a  line  between  the  greatest  multitude  of  the 
apt  and  the  unapt  for  the  exerdse  of  this 
power :  the  same  line  that,  without  his  know- 
ledge, was  at  that  same  time  drawing  by  the 
framers  of  the  Spanish  constitution ;  viz.  that 
between  those  who  are  able,  and  those  who 
are  unable  to  read^  that  is,  to  receive  the 
evidence  —  whidi  the  judgment,  the  electors 
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give  by  their  votes^  has  for  its  grotinds.  By 
this  line,  the  benefits  sought  for  in  admission, 
and  the  benefits  sought  for  in  exclusion,  are 
eonjoined.  It  excludes  all  those  who  have  not 
made  this  only  proof,  that  can  be  made,  of 
appropriate  aptitude :  and  yet  it  excludes  no 
man :  for,  this  proof^  it  puts  it  in  the  power 
of  every  man  to  give. 

Nothing  has  been  more  annoying  to  the 
iMHrruptionists,  Tory  and  Whig  together,  than 
this  test,  which  the  Spanish  and  the  English 
radical  reformists  were,  each  without  know- 
ledge of  the  bother,  thus  occupied  in  framing 
at  the  same  time.  Coming  to  the  reading 
qmal^ication,  "  This  we  protest  against,*'  says 
tbe  Edinburgh  Review,  in  its  critique  on  Mr. 
Bentham's  parliamentarv  reform  plan — **  we 
protest  against  it."  So  for  the  pen  went.  At 
that  point  it  stuck :  stuck  like  a  tongue  stopt 
by  a  locked-jaw.  Reason  not  being  to  be 
found,  the  whole  authority  of  the  work  was 
thus  brought  out  in  form  to  supply  her  place. 
The  interest — it  need  scarcely  be  observed — 
the  same  interest  which  produced  the  speech 
in  the  House  of  Commons,  produced,  much 
about  the  same  time,  the  article  in  the  Edin- 
burgh Review.  Where  the  shadow  of  an 
answer  presented  itself,  the  shadow  was  em- 
ployed :  where  not  so  much  as  a  shadow  could 
be  found,  the  argument  was  left  unnoticed. 
A  sufficient  refutation  of  speech  and  article 
together,  might,  it  is  believed,  be  afforded 
by  a  bare  list  of  the  arguments  which  in  both 
are  passed  unnoticed. 

As  to  Mr.  Bentham, — on  the  field  of  le- 
gislation, no  man  ever  copied  so  little  from 
books :  no  man  ever  drew  so  much  from  ob- 
servations made  on  man.  He  has  not  had 
much  acquaintance  with  drawing-rooms :  none 
with  levees.  But  he  has  had  some  acquaint- 
ance with  cottages,  and  much  with  offices. 
He  has  been  in  the  secrets  of  ministers :  and, 
from  1783  to  the  present,  there  has  not  been 
a  ministry  with  which  he  has  not  been  in  re- 
lation, nor  from  which  he  has  not  received 
marks  of  confidence. 

But  Mr.  Brougham  and  Mr.  Bentham  were, 
and  are,  and  always  have  been,  fiiends :  and 
assuredly,  not  the  less  so  for  that  speech : 
and,  consistently  with  that  opposition  which 
situations  necessitate,  nothing  (it  is  seen) 
could  be  more  friendly,  than  the  opposition 
given  by  the  friend  in  the  senate  to  the  friend 
in  the  closet. — Ed.  of  original  Edition, 

II.  GENEVA. 

Desire  of  the  Legislation  Committee  to  receive 
from  Mr.  Bentham  the  Draught  of  a  Penal 
Code^  as  expressed  by  Mr,  Stephen  Dumont 
to  Mr.  Bentham.— London,  l9thJune  1818. 

[Translation.] 
Mt  D£ar  Bentham,—!  cannot  sufficiently 
express  to  you,  how  sensible  I  am  to  the  in* 


terest  yon  take  in  our  CSenevan  Penal  Code', 
and  how  grateful  for  the  generous  offer  yon 
make  to  us :  it  goes  beyond  everything  that 
I  could  have  asked  of  you.  Well  may  you  re- 
gard this  undertaking  of  ours  with  a  fatherly 
affection,  considering  with  what  truth  it  is, 
that,  from  tbe  first  mention  uf  this  affair,  I 
declared  to  our  commission,  that  the  whole  of 
the  matter  I  should  have  to  submit  to  them, 
not  plan  only  but  details  likewise,  had  been 
extracted  from  your  manuscripts. 

The  conversation  I  have  been  having  with 
Mr.  K.,  and  which  he  will  have  reported  to 
you,  had  for  its  principal  object,  the  showing 
to  him,  that  what  you  looked  for  had,  vir- 
tually and  impliedly,  been  already  done.  I 
had  declared  to  our  penal  law  commission,  that 
I  found  myself  at  a  stand,  because  in  your 
manuscripts  there  were  gaps,  which  on  my' 
own  part  I  could  not  flatter  rojrself  with  the 
being  able  to  fill  up :  many  articles  omitted 
or  left  unfinished,  under  the  head  of  offences 
against  condition  in  life :  nothing,  absolutely 
nothing,  under  the  head  of  offences  against 
justice.  I  said,  moreover,  that  there  were 
many  questions,  on  which  I  had  asked  your 
opinion  by  letter,  and  that  for  answer  you 
had  given  me  an  invitation  to  visit  you  in 
the  country,  in  consideration  of  the  difficulty 
of  carrying  on  discussions,  on  matters  of  this 
nature,  in  the  way  of  epistolary  correspond 
dence.  I  had  requested  leave  of  absence  for 
five  months,  that  I  might  come  to  England : 
and  this  suspension,  though  contrary  to  the 
general  instructions  we  of  ^e  commission  had 
received  from  our  government,  considering 
the  recommendation  to  us  to  use  all  the  dili- 
gence that  the  nature  of  the  subject  admitted 
of, — was  granted  without  difficulty. 

In  regarid  to  all  such  articles  as  we  have 
drawn  up  as  yet,  nothing  has  been  defini- 
tively  established :  the  whole  will  be  to  be  re- 
cast, before  we  have  done;  so  that,  as  to  the 
titles,  as  well  general  as  particalar,  that  have 
passed  through  the  hands  of  the  commission, 
you  are  not  to  consider  them  as  an3rthing  but 
foint  sketches,  which  will  be  to  be  gone  over 
again. 

It  is  I  that  am  reporter  to  the  commission ;. 
that  is  to  say,  to  me  appertains  the  initiative 
function,  and  the  conduct  of  .the  business. 
Considering  that  it  is  under  your  auspices  that 
it  commenced — considering  the  declarations 
made  by  me,  that  it  was  on  no  other  ground 
than  that  of  your  manuscripts  that  I  could . 
work, — you  have  all  the  moral  security  which 
the  nature  of  the  case  admits  of,  that  everv- 
thing  that  you  do  for  us,  even  the  whole 
matter  of  the  code,  without  regard  to  any- 
thing we  have  done  already,  will  be  received 
with  gratitude,  and  examined  with  care :  and, 
if  there  be  this  or  that  point,  on  which  the 
commission  fails  to  adopt  your  ideas,  —  the 
Mure  will  certainly  not  have  for  its  cause 
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eitlier  iMgBfeoce,  indolence,  or  any  unfii- 
Tourable  preposaesBum :  for,  tlie  contrary  dis* 
position  is  already  effectually  manifested,  by 
the  admission  given  to  your  plan^  and  to  the 
^t^/es  general  and  particidar.  In  relation  to  this 
matter,  I  regard  myself  as  warranted  in  giving 
you  the  strongest  assurance :  and  I  am  per- 
suaded, that  there  is  not  one  of  my  coUcsgues 
that  would  not  joiil  with  me,  in  soliciting  at 
your  hands  the  magnificent  work  of  whidi 
you  give  me  the  promise,  and  whidi  you  alone 
are  capable  of  executing. 

I  have  commissioned  Mr.  K.  to  desire  of 
you  that,  as  the  work  proceeds,  a  copy  may 
be  taken  at  my  expense,  that  the  original  may 
remain  in  your  hands,  and  because  it  would 
not  be  possible  for  me  to  occupy  myself  with 
the  translation  here*  considering  my  other 
occupations. 

IIL  SPAIN. 

1.  Crou  ef  Malta.  Patriotic  Society  of  the 
IMende  of  the  Conetitution,  Letter,  intro- 
dmcing  an  tnsintment,  constituting  Mr.  Ben- 
tham  an  Honorary  Member — Madrid,  ISth 
Sept.  IS20.—(N.B.  Though  this  Society 
was  not  of  the  number  of  the  constituted 
authorities,  its  freedom,  added  to  its  nu- 
merousness,  rendered  its  testimony  but  the 
more  valuable.) 

The  patriotic  sodety  of  Friende  of  the  Om^ 
etitution,  established  in  the  MaUa  Cq^eAovse 
of  this  Corte,  have,  in  a  public  meeting,  heard 
read,  from  the  tribune,  the  work,  addressed 
by  you  to  all  liberal  Spaniards:  and,  as  a 
testmionial  of  the  gratitude  with  which  the 
people  of  this  capital  in  general,  and  this  so- 
ciety in  particular,  have  received  and  appro- 
priated this  one  of  the  literary  fruits  of  your 
illustrious  mind,  have  the  honour  of  trans- 
mitting to  you  the  title  of  honorary  anoeiate, 
saluting  you  with  sentimentB  of  the  most  in- 
timate finitemity. 

The  Citizen  President  Pateicio  Mooke. 

Andrei  Rogo,  del  Canizal,  Secretary. 

Manuel  Babcelo,  Secretary.^ 
Citizen  Jerenuae  Bentbam, 

2.  Don  Augustin  ArgueUes,  Minister  of  the 
Interior  f  requesting  the  opinion  of  Mr.  Ben- 
th&m  on  the  subject  of  Jury  Drial — Madrid, 
No  date.  Received  through  the  Spanish 
Mission,  22d  January  1821. 

Deae  and  most  esteemed  Sir,  —  I  have 
received,  through  various  channels,  your  dif- 
ferent works  on  matters  of  law  and  politics. 
Sincerely  grateful  for  such  a  distinction  as 
this,  I  feel  more  and  more  regret,  that  my  ill 
fortune  deprived  me  of  the  pleasure  of  know- 
ing you  personally  when  I  was  in  your  country 


*  Meaning,  in  England. 

i>  The  instrument  is  from  an  engraving,  with 

anki  for  names  and  datsBt 


in  1806-7,  and  my  friend  and  coantryaan 
Mendoza  de  Rios,  who  was  your  friend  abo, 
was  very  desirous  that  I  should  visit  you, 
and  even  spoke  to  me  about  it :  but  a  severe 
indisposition,  that  tormented  me  during  the 
two  years  of  my  abode  in  London,  deprived 
me  of  that  pleasure.   Though  Ihad  proposed 
to  myself  to  write  to  yon  on  various  matters 
connected  with  the  events  of  Spain,  I  was 
obliged  to  abandon  the  intention  for  wsnt  of 
time.     That  whidi  I  infinitely  desire,  and 
should  deem  a  singular  fiivoor,  would  be  that 
you  should  communicate  to  me  your  ideas  cm 
the  institution  of  the  jury.    Out  of  England, 
the  genuine  diaracter  of  this  tribunal  is  not 
well  understood.    A  dear  and  drcumstan- 
tial  exposition,  of  the  mode  of  proceeding  ia 
crindnal  cases  by  jury,  would  be  very  i»efrd : 
and,  at  the  same  time,  I  should  desire,  if  pos- 
sible, that  you  should  tell  me  your  opinion 
on  tiie  following  queries :  -— 

**  In  a  country  where  a  jury  has  not  been 
establidied,  and  in  whidi  there  are  party- 
divisions,  can  it  be  introduced  vrithout  ihsA 
party-spirit* s  mingling  with  their  ver&rt  ?* 

**  liVliat  precautions  ought  to  be  taken,  to 
secure  the  impartiality  of  Uie  jury  under  m»A 
circumstances  ?** 

I  trust  that  your  goodness,  and  your  ardest 
love  of  liberty,  will  pardon  this  my  preattmp- 
tion,  availing  myself  of  this  opportunity  to 
offer  you  my  respect  and  friendly  considera- 
tion, entreating  you  to  dispose,  in  any  way 
most  agreeable  to  you,  of  the  esteem  and  at- 
tadiment  of  your  most  obedient  servant, 
AnousTnr  Aroublles. 
P.  S.  —  I  write  to  yon  in  my  own  lan- 
guage, as  many  years  have  dapsed  since  I 
wrote  in  English. 
Mr.Bentham. 

3.  i>oa  JosS  Conga  AroudUe^  Knister  of 
I^usnce,  expremng  the  demre  of  the  Qo» 
btemo  (composed  of  hiaueif  and  Ae  other 
six  Ministers)  to  receive  from  Mr.  BenAaa^ 
in  pursuance  of  an  offer  efhis,  the  drmmgkt 
of  an  aU-comprehensive  and  rationahted 
Codct  as  described  in  Part  I. — Madrid, 
20th  February  1821. 

Mr.  Jeremy  Bentham —  SiR,  Don  Diego 
Cokm  has  transmitted  to  me  the  letter  voo 
wrote  to  him,  offering  to  form  a  complete 
code  of  laws  for  Spain.  It  bdonging  to  the 
minister  of  grace  and  justice  to  take  oogni- 
aance  of  the  object  to  ^diich  it  refers,  I  ^ve 
delivered  it  to  bun,  in  order  that  he  may  ar- 
range with  his  Biajesty  such  resolution  as  he 
may  deem  fit. 

This  is  all  that  it  has  been  competent  to 
me  to  do  in  this  business :  but  I  cannot  bat 
dedare  to  you,  with  the  greatest  satisfaction 
on  my  own  part,  that  the  wishes  which  ani- 
mate you  to  serve  my  country  so  usefully, 
are  highly  gratefid  to  the  Gobiemo — and 
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tliftty  lor  my  own  pari,  1  have  for  tiiia  long  time 
entertained  the  highest  respect  for  that  mass 
of  intellectual  light,  of  which  yon  have  given 
such  resplendent  proo&,  and  whidi  has  ob- 
tained for  you  the  estimation  and  honourable 
name  you  bear,  among  all  who  know  how  to 
appreciate  merit  and  distinguished  talents. 
On  this  consideration,  I  remain  at  your  dis- 
poml.  Sir,  your  most  respectful  and  obedient 
aervant, 

(Signed)    Jossra  Canoa  Abaubllis. 

4.  El  Conde  de  Toreno,  Deputy  to  the  late 
Cortex  requeuing  Observations  from  Mr, 
JBetUham,  on  the  subject  of  the  proposed 
Penal  Code-^^th  August  1821. 

P»ris,leOAofttI8Sl. 
Monsieur  J.  Bentham —  Monsibuk,  Notre 
oommun  ami  Mr.  Bowring  veut  bien  se  charger 
de  vous  fitdre  passer  le  volume  d-joint,  qui 
romprend  le  projet  du  code  penal  presente  par 
le  comite  ii  la  deliberation  dies  Cortes,  qui  doit 
avoir  lieu  Thiver  prochun.  Vous  y  verres  des 
choses  bonnes,  d*autres  fort  nuuivaises.  N*al- 
lex  pas  pourtant  vous  effirayer.  Monsieur,  des 
articles  qui  parlent  sur  la  religion :  cel4  ne 
pasaera  pas:  le  tems  des  persecutions  en 
Espagne  n'existe  plus,  et,  roalgre  toutes  les 
lois,  tt  y  a  dans  le  fiutune  tolerance  trtegrande. 
Je  soumets,  Monsieur,  k  voa  lumi^res,  et  &  la 
profondeur  de  votre  esprit  et  de  voa  ctnmais- 
sances,  ce  projet.  Ayes  la  complaiunce  de 
me  &ire  passer  vos  observations,  d'ici  auz  der- 
niers  jours  de  Septembre,  que  je  dots  retour- 
ner  en  Espagne :  je  vous  en  serai  extrAnement 
redevable :  j'en  profiterai  dans  la  discussion. 
A  qui  pourrais-je  en  effet  nueuz  m'adresser, 
qu'au  ccmstant  defenseur  de  lliumanite,  et  au 
profond  ecrivain  de  tant  d'ouvrages  c^^rea 
snr  la  l^fislation  ? 

Soyea  sftr,  Monueur,  du  plaisir,  et  m6me 
du  devoir,  que  je  me  fend,  d'ecouter  vos  coa- 
aeils  dans  cette  mati^,  et  de  Tempressmcat 
que  je  oiettrai  tou^ours  de  vous  offrir  Thom* 
mage  de  mon  admiration,  et  de  ma  profonde 
consideration.        Lx  Comtb  db  Tobbno. 

(TBANSLATION.) 

Psrli,fthAaguftl8Sl. 
Mr,  J,  Bentham — Sib,  Our  common  friend 
BIr.  Bowring  has  the  goodness  to  undertake 
to  forward  to  you  the  accompanying  volume, 
containing  the  project  of  the  penal  code,  pre- 
aented  by  the  committee,  for  the  delib^iation 
of  the  Cortes,  at  its  next  winter's  meeting. 
You  will  see  in  it  some  good  things,  oUiers 
very  bad.  Do  not,  however,  frighten  your- 
self. Sir,  about  those  articles  which  speak  of 
religion :  they  will  not  pass :  in  Spain,  the 
time  of  persecutions  is  no  longer  in  existence : 
and,  spite  of  all  laws,  a  very  extensive  tole- 
ration has  place  in  fiict.  I  submit  this  pro- 
posed code.  Sir,  to  the  consideration  of  your 
enlightened  mind.  Do  me  the  fovour  to  con- 


vey to  me  your  observations  on  it,  between 
thu  and  the  last  days  of  September,  at  whieh 
time  I  shall  be  on  my  return  to  Spain.  IshaH 
be  highly  obliged  by  your  so  doing.  I  ^aU 
make  my  profit  of  then  in  the  coarac  of  the 
discussion.  An  address  of  this  sort — to  wham 
could  it  be  made  with  more  propriety,  than 
to  the  constant  defender  of  the  principles  of 
humanity,  to  the  profoundly  thinking  author 
of  so  many  celebrated  worlra  on  l^[i8lation  ? 
Be  assured,  Sir,  of  the  pleasure,  and  even 
of  the  sense  of  duty,  with  which  I  shall  at- 
tend to  your  suggestions  on  this  subject,  and 
<tf  the  eagerness  with  which  I  shall  embrace 
every  occasion,  of  offering  to  you  the  homage 
of  my  admiration  and  of  my  high  oonsidera- 
ticn.  Lb  Comtb  db  Tobbno. 

5.  Extract  from  the  Report  of  the  PHson 
Committee  of  the  Cortes,  recommending  the 
application  of  Mr,  Bentham*s  Plan  of  Com* 
siruetion  and  Management,  styled  the  P^^ 
opticon  Plan,  to  all  Prisons  throughout 
Spain  and  her  Dependencies — 26th  8ep^ 
tember  1820. 

(TBANSLATION.) 

The  select  Committee,  named  by  the  Cor- 
tes for  the  purpose  of  its  presenting  a  plan  ef 
regulation  and  improvement  for  tJbe  prisons 
of  the  kingdom,  has  carefully  examined  the 
measures  proposed  by  Messrs.  Villanova,  Cal- 
deron,  and  Caaabal,  relative  to  this  objedy 
as  also  the  expositions  presented  by  Don 
Joseph  Guyar,  with  the  aceompanybg  docu« 
ments. 

With  the  same  scrupuloua  attention,  the 
Comnuttee  has  also  examined  the  work  of 
the  jurisconsult,  Jeremy  Bentham,  translated 
by  Don  Jaqpba  ViUanova,  b^  whom  has  been 
added  an  appendix,  and  various  notes  of  pri- 
mary importsnce ;  and  the  Plan  for  Prisons, 
which,  with  the  work  aforesaid,  he  presented 
to  the  Cortes,  and  wbicb  they  received  with 
particular  ac^oiowledgment. 

Desirous  to  avail  itself,  on  this  occasion, 
of  whatsoever  appropriate  assistance  should 
be  found  obteinable,  —  the  Committee  com- 
municated to  the  government  (gobiemo)  the 
information,  whicb  the  Economical  Society 
of  Madrid  luid  addressed  to  the  king  throngh 
the  Home  Department :  on  whidi  occasion, 
with  its  accustomed  seal  and  intd%ence, 
that  Society  bestows  the  highest  eulogium  on 
the  work  of  the  above-mentioned  Bentham, 
and  on  the  observations  and  appendixes  sub- 
joined by  the  jurisconsult  YiUanova :  express^ 
ing  its  entire  approbation  of  the  application 
of  the  Panopticon  principle,  in  relation  to 
the  establishments  appertaming  to  theprisons 
of  the  kingdom. 

The  Committee,  after  inspection  made  of 
these  documents,  could  not  do  otherwise  than 
agree  in  great  measure  with  his  beneficent 
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ideas  for  the  service  of  humanity,  whidi, 
having  been  outraged  in  the  highest  degree 
in  the  buildings  hitherto  used  for  the  impri- 
sonment of  culprits  and  condemned  criminals, 
calls  for  the  most  prompt  and  efficacious  mea- 
sures of  alleviation. 

The  Committee  has  obtained  a  full  convic- 
tion of  the  truth  of  those  principles  which, 
with  so  much  wisdom,  have  been  delivered 
and  applied  in  detail  by  those  intelligent 
friends  of  mankind. 

0*  Thereupon  follows  a  discussion,  conti- 
nued through  nine  pages,  and  occupied  princi- 
pally in  the  exhibition  of  the  deplorable  state 
of  prison  and  prison  management  in  Spain. 

Pi^;e  10  commences  with  a  proposed  law, 
in  twenty-nx  articleSf  the  whole  ranged  under 
three  titles. 

Article  1.  In  all  the  ctmitah  of  thepro- 
vince$  of  the  kingdom,  and  in  those  towiu  in 
which  are  the  seats  of  judicatories  having  cog- 
nizance in  the  first  instance,  —  shall  be  con- 
structed prisons,  upon  the  Panopticon  plan, 
or  as  nearly  approaching  to  it  as  possible. 

Article  25.  For  the  construction  of  these 
prisons,  the  government  shall  turn  to  the  best 
account  the  value  of  the  existing  ones,  and 
propose  to  the  Cortes,  in  the  estimates  for 
the  expenditure  of  the  home  department^  the 
sums  which  it  shall  propose  to  allot  to  this 
object,  as  also  the  charitable  Junds,^  which 
it  regards  as  capable  of  being  employed  to  the 
purpose  of  these  establishments. 

Article  26.  All  these  measures  and  provi- 
sions shall  extend  to  the  provinces  of  Ultra- 
maria. 

6.  Don  Toribio  Nunez,  Deputy  from  Sala- 
manca to  the  present  Cortes,  requesting  for 
Spain  and  its  Cortes  the  assistance  of  Mr, 
Bentham  on  all  matters  of  legislation.  — 
Extracts —  Salamanca,  20M  Dec.  1821. 

Occupied  successively  by  the  political  af- 
fiurs  of  this  dty  and  province,  and  by  the  con- 
sideration of  the  penal  code,  submitted  to  our 
extraordinary  Cortes,  and  lately  referred  to 
a  commission  of  tfais  literary  University,  of 
whidi  commission  I  am  a  member,  —  I  have 
been  unable  sooner  to  answer  your  valuable 
letter.  You  are,  however,  assured  of  my  gra- 
titude, by  your  correspondent,  who  transmit- 
ted it  to  me  from  Victoria,  and  with  whom  I 
hope  to  have  further  intercourse  at  Madrid. 
In  that  letter,  you  ask  me  to  give  you  some 
account  of  my  past  life,  and  of  the  accident 
vrhich  brought  me  acquainted  with  your 
works.  The  praises,  which  you  bestow  upon 
me,  are  due  rather  to  your  principles  and 
analyses,  than  to  the  new  arrangement  in 
which  I  have  presented  them  in  the  **  Ciencia 
SociaL**\  In  the  concluding  part  of  your  let- 

*  These  funds  are  composed  of  bequests  made 
for  charitable  purposesi 
t  A  work  cnUtuled  ESPIRITU  D£  BEN- 


ter,  you  rdate  to  me  tome  partioulaneoMem*' 
ing  the  course  of  your  studies,  and  cooonii^ 
the  Universities  of  Oxford  and  Gsmbridge, 
and  you  desire  to  know  idiat  were  ray  itiiei 
at  that  of  Salamanca. 

Respect  and  gratitude  compel  me  to  oblige 
you  in  everything:  and  the  pleasure  I  feel,  it 
findingmyself  in  fomiliar  conversation  with  mj 
adored  master,  of  whose  existence  I  doubted, 
makes  my  own  satisfoction  inseparable  fron 
the  fulfilment  of  my  duty  towards  yoo.  **** 

The  appearance  of  your  works,  published 
in  the  French  language  at  Puis,  coincides 
with  this  epoch ;  but  as  I  had  retired  fron 
Seville,  with  the  profits  of  the  business  I  lad 
carried  on  there  since  the  death  of  tbedocheH, 
and  was  living  amidst  relations  and  friends  in 
the  mountains  of  CastiOe, — I  beard  nothbg 
of  them  until  the  passage  of  the  Frendi  snny 
through  Salamanca  to  Portugal,  in  1807,  when 
your  principles  of  dvil  and  penal  legishtioa 
were  brought  among  other  books  for  ssle. 
To  describe  to  you  their  efiect  upon  me  it 
impossible.  Suffice  it  to  say,  tbat.  In  spite 
of  the  inconsistendes  whidi  I  found  m  tbeo, 
and  whidi  I  have  always  attributed  to  tout 
editor,  I  saw  so  much  light,  that  I  bafled,  ss 
a  fiivourable  prognostic  for  the  prosperity  of 
my  country,  the  perfidy  of  the  monster,  who 
by  irritating  our  national  honour,  set  in  mo- 
tion our  enthusiasm. 

The  delight  I  had  formerly  tasted  in  dis- 
pensing benefits  was  rephu^d  by  tbe  sotid- 
pation  of  that  which  I  should  derire  froo 
seeing  diffiised  through  my  country  those 
prindples  which  teach  the  sdence  of  gorern- 
ing,  and  of  introducing  useful  reforms  without 
injury  to  actual  rights.  In  your  works  I  ssw 
the  causes  of  the  fiulure  and  of  tbe  erfls  of 
the  French  Revolution,  wbidi  bad  exdted 
our  youthful  attention.  I  begs*  inunedistelj 
to  mform  myself  of  the  means,  by  which  my 
country  might  be  freed  from  the  horrors  which 
afflicted  it.  I  found  all  made  easy  by  the  ope- 
ration of  your  prindples :  but  unfbrtnnstely 
they  were  unknown  in  Spain.  Eren  now  in 
acquaintance  with  them  is  by  no  mesns  ge- 
neral Yet,  notwithstanding  our  mTetertte 
prejudices  on  the  one  side,  and  notions  i  U 
Fran^aise  on  the  other,  a  knowledge  of  them 
is  extending  itself;  and,  among  tbe  depu»ei 
elected  for  the  next  Cortes,  I  am  convinced 
there  are  many  initiated  in  your  predous  mys- 
teries. I  hope  you  will  not  find  it  incont^ 
nient  to  transmit  to  your  disdple,  Nunci,  the 
code  which,  I  am  assured  by  our  mum 
friend  Bowring,  you  have  been  preparing  ex- 
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yressly  for  Spain.  Do  not  doubt  that  tlie 
Uglits  you  have  difiused  will  be  of  great  ser- 
vice to  us ;  that  the  number  of  your  appre- 
eiators  will  be  great  among  the  new  deputies ; 
and  that  among  them  will  be  found  many 
lawyers  who  revere  you^  and  many  learned 
^ysicians,  who  are  imbued  with  your  lumi- 
Bous  system.  •  •  •  • 

May  heaven  grant  that  my  knowledge, 
corrected  by  your's,  my  integrity,  and  my 
prudence,  may  correspond  with  my  good  in- 
tentions; as,  with  your  aid,  I  hope  they  will : 
and  i^  with  this  disposition,  I  implore  what- 
ever instruction  my  enlightened  master  can 
still  give  me,  I  am  persuaded  he  will  not  re- 
fuse to  assist  with  his  advice  his  **  beloved" 
disciple  *  *  *  * :  and  the  nation  to  which  he 
has  the  honour  to  belong,  and  to  which  such 

proofe  of  your  affection  have  been  already 
m»A«.   •  •  *  •  •       * 

given, 

'  I  must  confess  to  you,  that,  if  information 
does  not  rapidly  spr^,  I  fear  we  must  wait 
a  long  time  before  we  shall  see  the  fruits  it 
ought  to  produce ;  and  certainly,  until  we  do 
see  them,  we  are  in  danger.  I  seek  not  to 
discourage  you,  nor  to  diminish  your  cheer- 
fulness: God  forbid!  —  Genius  of  good  1  you 
will  not  deny  to  us  the  instructions  whidi  we 
hope  from  your  philanthropy :  and  we,  on  our 
part,  will  sedulously  endeavour  to  propagate 
them.  Your  instructions  will  conduct  us,  in 
our  search  for  those  demonstrative  proofs,  by 
which  all  minds  shall  be  brought  into  luiison. 
Too  alone  have  realized  the  project  of  So- 
crates— you  have  justified  the  assertion  of 
GaHleo  —  you  have  made  palpable  the  opinion 
of  Locke — and  have  given  consummation  to 
the  laudable  commencements  of  Beccaria, 

Adieu  1  may  you  live  long  for  the  benefit 
of  the  human  race,  and  for  the  enjoyment  of 
that  glory,  which  it  has  been  given  to  no 
other  mortal  to  acquire  I 

IV.  PORTUGAL. 

1.  Minute  of  the  Portuguese  Cortes^  ordering 
a  translation  to  be  made  ofall  Mr.Beniham*s 
works— Lishon,  ISth  April  1821. 

Read  by  Secretary  Freire  a  letter  presented 
by  Senhor  Sepulveda,  to  whom  it  had  been 
addressed  by  Senhor  Car  valho,  member  of  the 
regency  of  the  kingdom,*  along  with  the 
works  of  Jeremy  Bentham,  ofifered  by  their 
venerable  author  to  the  Portuguese  nation: 
in  which  letter  it  was  said,  that  the  writer 
could  not  give  a  more  authentic  testimony  of 
the  value  he  set  upon  so  generous  and  flatter- 
ing an  ofi^ering,  than  by  accompanying  it  with 
a  wish,  that,  in  their  practice,  the  cortes  may 
take  for  their  guidance  the  liberal  doctrines 


*  This  body  was  composed  of  four  members: 
The  Conde  de  Ssmpaio,  President,  and  Messrs. 
Carvalho^  de  Sao  Luis,  et  Soto  Malor. 


of  the  principal  and  earliest  constitutionalist 
of  Europe. 

Penetrated  with  those  sentiments  of  esteem, 
that  are  so  justly  due  to  the  illustrious  Ben- 
tham — to  that  sage,  by  whose  luminous  ideas 
the  whole  civilized  world  has  been  enlighten- 
ed, and  to  whom  its  free  nations  should  erect 
a  monument  of  gratitude,  for  the  indefiitigable 
zeal  with  which  he  has  made  application  of 
those  ideas  to  the  service  of  the  great  cause 
of  liberty  and  good  government — the  assem- 
bly has  resolved,  not  only,  that  of  this  his 
offering  honourable  mention  be  made  in  their 
journals,  hut  also  that  direction  be  given  to 
the  Regency  to  cause  to  be  translated  and 
printed  vaU  those  his  works,  and  that,  by  one 
of  the  secretaries  of  this  august  assembly,  a 
letter  be  written  to  him,  conveying  to  him  the 
grateful  acknowledgments  of  the  cortes,  ac- 
companied with  the  intimation,  that  tiiose 
his  gifts  w^re  addressed  to  the  assembly  by 
one,  and  presented  by  another,  of  the  persons 
who  planned  and  took  the  lead  in  consum- 
mating those  glorious  measures,  which  gave 
commencement  to  our  political  regeneration : 
and  that  to  the  said  Bentham  be  sent  an  au- 
thentic copy  of  the  pan^ph  in  our  journals, 
in  which  expression  is  given  to  this  resolution 
of  the  sovereign  assembly.  Hermano  Jose 
Braamcamp  de  Sobral,  Presidente  —  Joao 
Baptista  Felgueiras,  deputado,  Secretario  — 
Agostinho  Jose  Freire,  deputado,  Secretario. 
(A  true  copy)  Joaquim  Gdilheamb 
DA  Costa  Posser. 

2.  Order  of  the  Cortes  to  the  Regency  for  that 
purpose— Lisbon,  \Sth  April  1821. 

For  the  Conde  de  Sampaio. 

Most  illustrious  and  excellent  Sib, 
— The  General  and  Extraordinary  Cortes  of 
the  Portuguese  nation,  desirous  of  giving  a 
testimony  of  the  particular  satisfaction  with 
which  they  have  received  the  valuable  pre- 
sent, made  to  them  of  his  works,  by  the 
illustrious  citizen  of  the  world,  Jeremy  Ben- 
tham, and  at  the  same  time  of  contributing 
to  the  utmost  of  their  power  to  the  diffusion 
of  the  luminous  and  transcendently  useful 
mass  of  mformation  contained  in  those  his  so 
interesting  productions,  — have  given  orders 
for  the  transmission  of  them  to  the  Regency 
df  the  kngdom,  for  the  purpose  of  its  causing 
a  translation  of  them  to  be  made,  and  printed 
at  the  national  printing  office,  and  with  su- 
perior dispatch  published.  Your  Excellency 
will  accordingly  make  communication  of  this 
to  the  Regency,  that  due  execution  may  be 
given  to  it. 

God  preserve  your  Excellency ! 

Palace  of  the  Cortet,  18th  AprQ  18S1. 
(A  true  copy) 

Joao  Baptista  Felgueiras. 

Joaquim  Guilhbrmb  da  Costa  Posser. 
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3.  Senkor  Jose  Baptista  Felgueiras,  one  of 
the  Deputies  <o,  and  Secretariet  of^  the 
CorteSj  to  Mr.  Bentham^  on  convepng  the 
above^Lisbon,  2itk  April  1821. 

The  General  and  Extraordinary  Cortes  of 
the  Portuguese  Nation,  having  received  the 
obliging  present  of  those  your  alike  celebra- 
ted and  interesting  works,  which  have  been 
addressed  to  them  by  one,  and  presented  by 
another,  of  diose  well-deserving  citicens,  who 
have  borne  a  distinguiriied  part  in  the  glorious 
achievement  of  the  political  regeneration  of 
the  Portuguese  monarchy,  —  have  resolved, 
that  their  grateful  acknowledgments  for  so 
valuable  an  offering  be  made  to  you,  and  that 
they  be  accompanied  by  the  copy  of  a  minute 
in  their  journals,  in  which  honourable  men- 
tion thereof  is  made :  and  moreover,  that 
those  same  works  be  translated  and  published, 
in  such  sort  as  to  render  manifest  to  all  eyes 
Hhe  extraordinary  regard  and  particular  atten- 
tion with  which,  by  this  sovereign  assembly, 
acceptance  has  been  given  to  those  most  im- 
portant writings  of  tiie  illustrious  friend  of 
man,  and  conspicuous  advocate  of  the  cause 
of  nations.     God  preserve  you.  Sir ! 

Given  at  Lisbon,  at  the  palace  of  the  Cortes, 
this  24th  day  of  April  [1821.] 

JoAo  Baptista  Fsloueieas. 
Mr,  Jeremy  Bentham, 

On  the  Cover  was  the  direction  following ; 
— **  A  0  Snr  Jeremias  Benthun,  Londres,  do 
Deputado  Secretario  das  Cortes  Geraes  e 
Extraordinarias  da  Na9ao  Portuguese,  Joao 
Baptista  Felgueiras." 

4.  Senhor  FelpmroM,  a$  above,  to  Mr,  Ben" 
tham—LiJbon,  22d  December  1821.  ~ 
Received  25th  January  1822. 

Most  illustrious  Sie,  —  In  conformity 
to  a  resoUtion,  passed  by  the  Cortes,  of  the 
26th  November  last,  whidi  I  had  the  plea- 
sure to  communicate  to  you  the  3d  instant,* 
I  have  the  honour  to  transmit  to  you  a  collec- 
tion of  the  journals  of  the  Cortes,  as  £u>  as 
they  are  published,  down  to  iJie  present  time, 
and  in  which  are  contained  the  Nos.  down 
to  No.  229:  and  they  will  be  conveyed  to 
you  through  the  medium  of  the  Portuguese 
mission  in  London;  from  whence  also  the 
succeeding  ones,  as  they  come  out,  will  be 
transmitted  to  you,  in  pursuance  of  the  re- 
solution  qf  the  Cortes,  I  avail  myself  with 
much  pleasure  of  the  opportunity  thus  afforded 
me  of  expressing  to  you  those  sentiments 
of  particular  consideration  and  esteem,  with 
which  I  am.  Sir,  your  most  respectful  and 
affectionate  venerator, 

Joao  Baptista  Feloubieas. 
To  the  most  illustrious  Jeremy  Bentham, 

Lbbon,  Palftce  of  the  Covt«i, 
S9d  D«oember  1S91. 


*  March  16th,  this  letter  of  the  3d  of  Decem- 
b^  has  not  yet  come  to  hand. 


On  the  outside  cover,  in  aaodier  had,  waa 
what  follows  :_*«  By  the  first  convcyiee ; 
—  Onthe  second,  the  letter  will  be  acessa- 
panied  by  a  padage,  which  will  beseai  by 
the  first  opportunity  by  sea." 

17th  April  1822._In  the  list  of  these  tea- 
timonials  [No.  4,]  mention  is  made  of  the 
specnd  offer,  on  my  part,  to  ihe  Porti^uese 
Cortes,  to  draw  up  a  code  of  the  desei^laoB 
m  queatian  for  that  natiaB  ID  partiadar  r  aai 
of  tlie  acceptance  given  to  that  saiae  offer  bf 
that  same  Cortes.  In  the  preceding  cotem  a 
ICr.  Secretary  Felgueiras*  letter  to  me  of  the 
22d  December,  anno«icingacopyofthe^r- 
tuguese  journals,  in  which  mention  is  made  of 
a  resolution  of  die  Cortes,  as  having  passed 
on  the  26th  November  1821,  and  been  coas- 
municated  to  me,  by  a  letter  of  his,  dated  the 
dd  of  the  then  next  ensuing  month.  Neither 
the  collection  of  joumala  so  announced,  nor 
the  letter  by  whidi  it  is  announced,  have  ever 
yet  reached  me.f  From  the  Portagese  nas- 
don  in  London  I  have  just  received  assurance, 
that  neither  that  copy  of  the  joomals  whiea 
was  destined  for  me,  nor  anoUier  wfaidi  wis 
destined  for  that  mission,  were  yet  oome  to 
hand.    The  Diario  do  Oovermo  is  an  r'*'*  ' 


&uly  paper,  by  whidi,  publication  is  given  ta 
state  papers  from  the  Cortes,  as  wdlas  from 
the  various  subordinate  officea.  No.  284  of 
that  paper,  dated  the  30th  of  November  1821, 
lies  before  me.  In  it  is  a  translation  of  that 
same  letter  of  mine.  It  is  preceded  by  a 
notice,  of  which  the  following  is  a  Utenl 
translation:  —  **  The  following  paper  ia  that 
which  was  referred  to  in  the  241st  sittiif; 
as  reported  in  the  Diario  of  Tueadajr  last. 
No.  281.'*  «<  Translation  of  the  Letter  which 
the  venerable  jurisconsult,  Jereaoy  BentluuB, 
addressed  to  the  Cortes  of  PMtugd,  and  of 
which  an  account  was  given  by  Mr.  Depaly 
and  Secretary  Felgueiras,  in  the  sittii^  oi 
the  26th  of  November."  This  26th  ia  the 
same  day,  on  which,  according  to  his  above- 
mentioned  letter,  the  resolution  was  paaacd, 
ordering  the  copy  of  the  journals  to  be  aent 
to  me.  It  seems,  therefore,  that  on  this  aame 
day,  on  which  the  account  was  so  given  by 
him,  the  resdution,  containing  the  acccp- 
tance  of  the  offer,  was  passed :  and  that  the 
order  for  the  transmission  of  a  copy  of  the 
journals,  being  a  natural  conaequence,  was 
included  in  it.  Of  this  resolution,  mentioa 
cannot  but  have  been  made  in  some  No.  of 
the  Diario  published  between  that  same  26th 
November,  and  that  No.  which  bears  dateoa 
the  SOth :  but  all  the  endeavours  of  my  per- 
sonal friends,  to  whidi  (I  am  assured)  hare 
been  added  those  of  the  Portuguese  inisaioa, 
to  find  here  in  London  a  copy  of  thit  No. 
thus  desired,  have  been  firuitless.    At  the  end 


t  See  No.  6.  which  was  afterwards  printed  b 
Appendix. 
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€£  little  less  tban  three  months,  reckoning 
from  the  25th  of  January  1822,  in  which  Mr. 
Secretary's  aboTC-mentioned  letter  was  re- 
ceived by  me,  irresistible  drcomstances  forbid 
Uiy  delaying  any  longer  the  completing  of 
the  impression  of  this  proposal^  imperfect  as 
18  the  state,  in  which  these  testimonials  are 
thus  brought  to  a  dose.  Jeremy  Bem tham. 

At  the  end  of  the  translation  of  my  letter, 
is  an  apology  from  the  Cortes,  for  the  inter- 
Tal  that  Imd  elapsed,  namely,  between  the 
26th — the  da^  on  which  the  account  had 
been  given  of  it^  as  above,  and  the  SOth — 
the  dsy  on  which  the  translation  was  pub- 
lished in  the  Diario.  The  following  is  a  li- 
teral translation :  — 

**  N.  B.  —  The  above  letter  was  not  pub- 
lished on  the  day  above  designated,  from  the 
translations  not  having  been  finished  in  the 
office  of  the  Cortes.  The  short-hand  writer 
reported  this  delay,  being  officially  directed 
to  be  prepared  on  the  day  announced." 

Reference  being  made  as  above  to  the  let- 
ter from  the  individual  to  the  Cortes,  and  a 
conception  of  it,  not  quite  correct  in  seve- 
ral particulars,  having  been  conveyed  by  an 
English  re^eauiation  inserted  in  an  English 
newspaper  from  the  Portuguese, — ^the  follow- 
ing copy  of  the  original  one  may  be  thought, 
perhaps,  to  be  not  altogether  out  of  place : — 

Jeremy  Bentham^  London,  to  the  Portuguese 
Cortes  — 7th  November  1821. 

LETTER  n. 

Portuguese  Cortes!  Worthy  rulers  of  a 
regenerated  people !  Worthy  rulers,  only  be- 
cause fiuthful  servants  1 

Our  correspondence  is  a  singular  one :  the 
world's  eye  is  upon  it.  It  is  an  usefrd,  it  is 
an  instructive  one.     I  continue  it. 

Once  already  I  have  put  your  virtues  to 
the  test :  nobly  have  they  stood  it.  One  trial 
still  remains. 

Once  more  must  I  bring  to  your  view  the 
never  to  be  forgotten  phrase — greatest  hap^ 
piness  of  greatest  number — all-comprehensive 
and  sole  justifiable  end  of  government.  On 
a  collection  of  works,  by  which  the  light  of 
that  all-commanding  principle  has,  with  more 
or  less  intensity,  been  shed  on  almost  every 
part  of  the  field  of  government,  the  seal  of 
your  approbation  has  been  already  stamped. 
All  together,  however,  they  form  little  more 
thsm  an  outline,  nor  that  anything  better  than 
a  rough  and  incomplete  one.  That  outline, 
would  you  see  it  not  only  corrected  and  com- 
pleted, but  filled  up  ? — filled  up  by  a  body  of 
proposed  law,  conceived,  and,  as  to  sJl  the 
most  important  parts  of  it,  expressed,  not  in 
detail  only,  but  in  fersuniff  Speak  the  word, 
and  you  shall  have  it. 

In  the  first  place,  a  proposed  penal  code ; 
in  the  next  place,  a  proposed  cifil  code ;  in 
the  last  place,  a  proposed  constitutional  code 


~  this  is  what  I  have  to  ofler  yon.  In  all  of 
them,  the  circumstances  in  which  Portugal 
stands  will  be  kept  steadily  in  view :  Uiese 
drcomstances,  so  fiir  as  they  can  be  learned 
from  your  judicial  customs  and  existing  ordi- 
nances, more  particularly  such  ordinances  as, 
in  the  intervening  interval,  shall  have  ema- 
nated from  the  regenerated  legislature.  To 
these  wiU  be  added,  whatever  information, 
from  any  appropriately  intelligent  citizen  of 
yours,  I  may  be  fortunate  enough  to  have 
found  within  my  reach.  Where,  owing  to  the 
fluctuating  nature  of  the  incidents,  by  whidi 
the  demand  for  legislation  is  produced,  ar- 
rangements proposed  in  temdnis  would  be  in« 
applicable,  general  directions  or  instructions 
will  be  substituted.  Finance  hiw  will  suggest 
to  you  examples. 

Subjoined  to  this  address  is  an  appendix. 
In  Part  L  are  Testimonials:  in  Part  IL  Rea-- 
sons  for  acceptance.  It  is  for  your  table  this 
appendix :  —  not  for  your  ears. 

As  to  testimonials,  those,  which  you  your- 
selves have  given  me,  are  worth  all  others 
put  together.  Still  it  may  be  some  satisfiic- 
tion  to  you  to  see,  that  in  your  own  opinion 
in  frivoiu*  of  this  your  proflTered  servant,  there 
is  not  anything,  with  which  that  of  other 
countries,  more  particularly  his  own,  seems 
likely  to  be  in  discordance.  Of  the  reasons 
for  acceptance,  the  matter  (I  have  said)  is 
for  your  table.  Length,  and  respect  for  your 
time,  have  rendered  die  separation  necessary. 
To  your  ears,  however,  I  venture  to  submit 
the  heads  of  it. 

No :  I  will  not,  as  yet,  seek  to  burthen 
you  with  it.  It  is,  however,  ready,  and  the 
next  post  shall  bring  it  to  you. 

L^lisUtorsl  such  is  the  mite  I  offer  io 
cast  into  your  treasury.  But  before  the  cast, 
or  the  mite  itself,  can  have  been  made,  some- 
thing on  your  part  must  have  been  done  — 
something  to  this  effect  you  must  have  said 
to  me :  **  Friend  of  man,  send  in  these  works 
of  ^ours ;  they  shall  be  laid  upon  our  table. 
Rejection  m  toto — consideration  in  detail — 
sanctionment,  of  one  part  or  of  another  part 
— at  one  time,  at  another  time,  or  at  no 
time — all  this  will  depend,  for  it  cannot  but 
depend,  upon  the  judgment  formed  by  us,  as 
to  what  is  most  condudve  to  the  greatest 
happiness  of  the  greatest  number  of  the  people 
under  our  charge.  For  thus  much,  however, 
the  Cortes  pledges  itself,  in  so  ^  as  it  is  in 
its  power  to  pledge  itself:  each  of  these  your 
proposed  codes  shall,  on  its  arrival,  bv  the 
earliest  opportunity,  be  taken  for  the  subject 
of  our  deliberations.*' 

"  Well  but,"  says  somebody,  "  this  present 
of  his — why  all  this  talk  about  it  ?  why  not 
send  it  to  us  at  once  V* 

Legislators !  it  is  not  made :  and  because 
it  is  not,  therefore  it  is  that  I  thus  offer  it. 
—  Without  acceptance,  sudi  as  that  I  have 
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ipoken  of,  I  am  not  sure  that  it  ever  can  be 
made :  what  I  am  sure  o(^  is — that  it  cannot 
be  made  either  so  promptly  or  so  welL  At 
the  age  of  three-and-seventy,  the  current  ot 
the  blood  runs  slow :  something  is  wanting, 
something  from  without  to  quidcen  it. 

One  ^ort  word  more.  Let  there  be  no 
mistake.  Acceptance  is  what  I  call  for ;  ac' 
ceptanee  —  nothing  more;  no  such  thing  as 
preference,  much  less  exclusive  preference.  As 
to  rival  works,  not  to  exclude,  but  to  multi- 
ply them,  would  be  my  wish :  rival  works, 
from  any  hands,  but  more  particularly  from 
native  ones.  Of  the  sincerity  of  this  wish, 
proof  more  than  in  abundance  is  already  in 
your  hands.  It  may  be  seen  at  length  in  one 
of  those  former  works,  by  the  acceptance  of 
which  your  character  has  already  shed  its  lus- 
tre on  the  untitled  and  title-scorning  name 
of  Jbremt  Bentham. 

'  •.'  For  the  words  untitled  and  title-sconi' 
ing,  the  words  in  the  Portuguese  are — simplet 
e  humUde.  The  accordance  (it  may  be  seen) 
is  not,  in  this  instance,  altogether  a  perfect 
one. 

5.  TTie  Portuguese  Cortes  to  Jeremy  Bentham, 
—  Received  through  the  Portuguese  Mis- 
sion at  London,  22d  April  1822,  since  the 
impression  of  the  above.  Acceptance  given 
to  his  offer  of  an  all-comprehensive  Code : 
Acts  and  Journals  of  the  Cortes  to  be  ac- 
cordingly sent  to  him  successively. 
The  General  and  Extraordinary  Cortes  of 
the  Portuguese  Nation,  —  presentation  being 
ynade  to  them,  in  the  sittings  of  the  26th  of 
November  last,  of  a  letter  addressed  to  them 
by  you,  making  offer  of,  and  requesting  ac- 
jceptance  for,  three  proposed  codes — one  dvil, 
another  p>enal,  and  another  constitutional, 
iu:commodated,  all  of  them,  to  the  circum- 
stances of  Portugal ;  adding  the  mention  of 
an  appendix,  intended  to  be  sent  by  the  then 
next  conveyance, — have  resolved  that,  in  an 
act  of  the  Congress,  mention  be  made  of  that 
highly  valued  offer,  which  the  Cortes  have 
accepted  with  particular  pleasure,  inasmuch 
as  the  well-known  lights  and  experience  of 
so  celebrated  a  jurisconsult,  and  illustrious 
friend  of  mankind,  will  thus  come  in  aid  of 
an  undertaking  of  our  own,  in  which  that 
same  field  is  comprehended :  as  also,  that  a 
translation  of  the  afore-mentioned  letter  be 
published  in  the  daily  paper  of  the  govern- 
ment, and  with  the  originid  in  front  of  it  in 
the  Journal  of  the  Cortes :  and  that  trans- 
mission be  made  to  you  of  a  collection  of  the 
acts  and  journals  of  the  Cortes,  as  also  of  the 
several  continuations  thereof  as  they  come 
out.  All  which,  by  order  of  the  Cortes,  I 
have  the  pleasure  of  communicating  to  you 
for  your  information.  God  preserve  you.  Sir! 

JOAO  BaPTISTA  FfiLGUEIBAS. 
Lisbon,  PaUce  of  the  Cortes, 
3d  December  1821. 


6.  The  Portuguese  Cortes  foJeremgBemikau 
—  Received  through  the  Portuguese  Mia- 
non  at  London,  22d  April  18^.  Trana- 
lation  ordered  of  his  Letters  to  Comt 
Toreno,  on  the  proposed  Spanish  Penal 
Code. 

Most  illustrious  Sie,  —  The  General 
and  Extraordinary  Cortes  of  the  Portuguese 
Nation,  to  which  I  gave  an  account  of  your 
letter  of  the  30th  of  January  of  the  preaeat 
year,  have  heard  with  pleasure  the  obbgia^ 
expressions  which  it  contains,  and  reoesved 
with  thankfulness  the  present  sent  by  you  of 
a  work  intituled  **  Letter  to  Count  Toreno,  am 
the  proposed  Penal  Code,  delivered  in  £gr  dte 
Legislative  Committee  of  the  Spanish  Certt*:" 
and  they  have  resolved  that,  on  that  < 
transmission  shall  for  the  second  tune  be  i 
to  you,  of  the  letter  of  the  3d  of  December 
of  the  last  year,  and  that  to  the  minister  of 
foreign  affiurs  orders  be  given  to  take  the 
necessary  arrangements,  in  such  sort  that  this 
correspondence,  as  also  the  successive  con- 
tinuations of  the  joumab  of  the  Cortes,  shaU, 
with  all  promptitude  and  certainty,  be  traos- 
mitted  to  you  through  the  Portuguese  lega- 
tion at  London,  in  conformity  to  the  resolution 
ofthe22d  of  December  1821.  Allwfaicfa^by 
order  of  the  Cortes,  I  have  the  pleasare  to 
communicate  to  you  for  your  infonnatioB. 
God  preserve  you.  Sir ! 

JoAo  Baptista  Felouei&as. 

Lisbon,  Pslaoe  of  the  Cortes, 
ttd  March  1822. 

V.  ITALY. 

Opinion  of  the  Italian  Liberals,  in  relatiom  <o 
Mr.  Bentham,  as  delivered  in  the  Anto- 
logia,  a  Periodical  work  published  at  Flo' 

rence,  1822 (N.  B.  From  any  constituted 

authorities  in  that  quarter,  nothing  o£ 
this  sort  (it  is  evident^  can  be  expected.) 

Hr.  Dumont  to  Mr.  Bentham,  (Extract. J 

(TRANSLATION.) 

Oeaera,  Uth  Junarj  ISM. 
Therb  appears  at  Florence  a  nusceUsny  ( An^ 
tologia,)  in  which,  from  the  work  on  evidemee^ 
is  a  translation  of  a  chapter  on  pubUdtg,  wfaidh 
I  had  given  to  the  Annales  da  Leaislatiim^ 
published  at  Geneva,  It  is  not  altogether 
without  surprise  that  I  can  see  a  govern- 
ment, subject  to  the  immediate  influence  of 
Austria,  thus  permitting  the  appearance  of 
an  article  such  as  the  one  in  question,  accom- 
panied as  it  is  with  the  excellent  notes  of 
Rossi,  whose  name  is  so  fitf  from  being  m 
good  political  odour,  either  in  Blilan  or  in 
Rome.  The  work  on  evidence  is  there  an- 
nounced and  spoken  of  in  these  terms :  — 
*<  Gli  amid  dell'  umanita  desiravano  di  vede^ 
trattata  la  materia  delle  institutioBx  giodi* 
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churie,  da  c|uel  genio  vertmente  saperiore  del- 
la  et&  nostra,  dsik  Signor  Jer.  Bentham^  clria- 
mato  a  ragione  il  Bacone  deUa  sdeiisia  legb> 
lativa.  I  suoi  trattati  di  legUlaaone  dfile 
e  penale,  e  le  altre  opera  di  quetto  sttUime 
penaatore,  presentavano  finora  una  lacnua  su 
-questo  artioolo,  che  niitno  magUo  di  lui  ay- 
rebbe  potato  riempire." 

**  Tlie  friends  of  mankind  had  been  de- 
^roas  of  seeing  the  subject  of  judiciary  in- 
stitutions treated  of  by  that  truly  superior 
genius  of  our  age,  Mr.  Jeremy  Bentharo, 
atyled  with  such  giood  reason  tiie  Bacom  of 
the  legishuive  brwch  of  science.  His  trea- 
tises on  legishtion,  dvil  and  penal,  and  the 
other  works  of  that  sublime  mind,  have  till 
now  been  presenting  on  this  field  a  gap, 
whidi  no  one  could  have  been  better  qua- 
lified to  fill  up.** 

After  that,  comes  a  biographical  artide, 
tolerably  correct,  taken  from  the  Frendi 
work,  *'  Biography  of  men  now  Uving,** 

To  account  for  the  allowance,  given  by 
the  censorship  in  an  ItaUan  metropoSs,  to  the 
publication  of  sudi  an  article,  it  is  necessary 
you  should  understand,  that  Ttueany  has  been 
fidrtunate  enough  to  have  preserved  ihaipub- 
UeUy  in  judicial  proeeedinff if  for  which  it  had 
been  indebted  to  the  influence  of  the  Frendi 
government. 

The  Newton  of  Legislation  was  an  appella- 
tion, bestowed  upon  the  same  author,  in  an 
Italian  publication,  which  appeared  at  Milan 
a  few  years  ago,  but  was  soon  suppressed : 
the  reference  cannot  at  this  moment  be 
recovered.  In  the  physical  world.  Bacon 
cleared  away  the  rubbish  of  antiquity:  Newton 
built 

VL  PRANCE. 

i^  See,  under  this  head,  the  list  of  these 
testimonials. 

VII.  ANGLO-AMERICAN  UNITED 
STATES. 

1 .  Governor  Plumer^M  Letter  to  Mr.  Bentham, 
annotmcing  the  intended  communication  of 
hi§  ojffvr  to  the  Legislature  of  New  Hamp^ 
shire. 

Ntw  Hsnmdiire,  Bppliia,  Oetotar  %  1S17. 
SiE,  —  A  few  days  since  I  recdved  a  note 
from  my  much  esteemed  firiend  the  Hon.  Mr. 
Adams,  now  Secretary  of  State,  accompanied 
with  your  *'  Panopticon,"  and  **  Papers  re- 
lating to  Codification  ;**  in  the  last  of  which, 
with  a  generosity  truly  honourable  not  only  to 
you  as  an  individual,  but  to  man  in  general, 
you  gratuitouslv  propose  to  devote  your  time 
and  talents  in  drawing  a  code  of  laws  for  an^ 
State  who  shall  require  it,  both  dvil  and  cn- 
minal,  to  supersede  the  unwritten  law, 

I  have  long  considered  such  a  work  as  a 
great  desideratum  in  legislation  —  and  that  it 
'     Vol.  IV. 


would,  in  a  great  measure,  not  only  correct 
the  numerous  errors  and  gross  absurdities, 
but  destroy  the  great  uncertaintg  of  what  is 
called  the  common  law^  and  render  our  go- 
vernment, more  emphatically,  what  it  has 
with  so  little  propriety  boasted  of — a  govern' 
ment  not  of  men  but  of  laws.  How  nr  it  is 
practicable  to  establish  such  a  system  in  New 
Hampshire,  I  cannot  determine.  We  have  not 
only  a  host  of  prejudices  to  encounter,  but 
the  interests  of  a  body  of  Ikwyers,  many  of 
whom  here,  as  in  all  other  countries,  dread 
reform,  fearing  it  would  diminish  their  indi- 
vidual profits.  Public  good  is  too  often  sa- 
crificed to  private  interest.  When  will  the 
individual  learn,  that  his  private  interest  is 
most  efiectually  promoted,  by  permanently 
securing  that  of  the  public? 

The  Legislature  of  this  State  usually  hold 
annually  bat  one  short  session,  and  tiiat  in 
June.  At  their  next  session,  I  will,  if  I 
live,  communicate  your  •*  Papers"  to  our  le- 
gislature ;  and  I  hope  they  iinll  recdve  that 
candid  consideration  which  their  high  merit 


My  continuance  in  office  depends  on  an- 
nual elections — and  the  authority  vested  in 
me  is  restricted.  I  have  no  power,  as  chief 
magistrate  of  the  State,  to  request  you  to 
draw  a  code  of  laws  for  this  State ;  but,  whe^ 
ther  I  continue  in  office,  or  return  to  private 
life,  whatever  communications  you  may  here- 
after please  to  make  to  me  on  that  subject, 
I  will  find  means  of  transmitting  to  our  legis- 
lature ;  and  will  do  everything  in  my  power 
to  effect  a  thorough  investigation  of  them. 

Persevere,  my  dear  Sir,  in  the  great  and 
important  work  in  whidi  you  are  so  disin- 
terestedly engaged.  The  world,  if  not  now, 
at  some  foture  period,  will  profit  by  your  la- 
bours— and  though  immediate  success  may 
not  follow,  you  voursdf  will  enjoy  the  noble 
consdousness  of  having  &ith£ully  served  the 
best  interests  of  sodety — and  a  rational  pro- 
spect that  sound  prindples  will  eventually 
prevail 

Should  you  wish  a  copjr  of  the  laws  of 
New  Hampshire,  if  you  will  intimate  it  to 
me,  I  will  take  effectuid  care  to  forward  them 
to  you. 

Be  pleased  to  accept  copies  of  my  three 
last  pubHc  communications  to  our  legislature 
—and  an  address  to  the  clergy  of  New  Eng- 
hmd,  whidi  I  wrote  during  our  late  war  with 
your  nation.  These  small  pampUeU  I  indose 
under  the  same  envelope  with  this  letter. 

Accept  my  grateful  acknowledgments  for 
your  communications  —  and  believe  me  to 
be,  with  mudi  respect  and  esteem,  Sir,  your 
most  obedient  humble  servant, 

WiLUAM  Plumbk. 

J«rMM  Bmtkam,  B$q.  Qtmn-Sqmmre  Fiats, 

WettmMer,  Limdm, 

Kimgdmn  qf  Great  Britain, 

Oo 
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2.  Extract  from  a  private  Letter  to  Mr,  Bex- 

tham,  from  a  diUmgwhed  FmctUmary  in 
the  United  State$f  Member  of  the  House  of 
Representativee  in  hie  State,  and  Delegate 
therefrom  to  Congreee,  informing  Am,  hoWf 
bjf  the  Governor  of  New  Hamptkire^  Mr, 
Be^tham*t  above-mentioned  offer  had  been 
recommended  to  the  consideration  of  the 
House  of  Representatives  ;  and  stating  the 
influence  of  the  fraternity  of  Latoyers  as 
the  cause  of  the  reluctance  in  the  several 
States  as  to  the  acceptance  of  any  such  of 
fer:  stating,  moreover^  the  adoption  which 
at  that  time  had  been  given  to  divers  of  Mr, 
Bentham's  ideas  in  several  of  the  States, 
—  rN,  B.  Those  of  Mr.  Bentham's  works 
which  were  edited  by  Mr.  Dumont,  being 
in  Freneh,  were  not  at  that  time  known 
to  the  writer,  and  had  scarcely  found  their 
way  into  the  United  States.  October  2, 
1818.) 

The  letter,  wfaidi  the  governor  of  New 
Hampshire  wrote  you  about  a  year  since, 
having  been  publbhed  in  England,  was  eo|ned 
into  Uie  newspapers  of  tha^  state,  a  short 
time  before  the  meeting  of  the  legislature, 
accompanied  with  many  very  foolish  and  ab- 
surd remarks,  in  which  your  character  and 
designs  were  ridiculed,  and  your  proposed  sys- 
tem of  laws  abused  and  misrepresented,  in  a 
style  and  manner  not  much  unUke  that  whidi 
a  little  earlier  appeared  in  the  Quarterly  Re- 
view of  your  **  Plan  of  Parliamentary  Reform,** 
It  is  hardly  necessary  to  add,  that  the  gover- 
nor came  m  for  a  full  share  of  the  censure 
heaped  upon  you  for  the  approbation  which 
his  letter  contained  of  your  proposed  work. 
You  wUl  perceive,  however,  m>m  his  message 
at  the  commencement  of  the  session,  that  he 
was  not  prevented  by  this  circumstance  from 
bringing  your  proposal  fiiirly  before  the  legis- 
lature. 

To  give  it  a  better  chance  of  success,  a  son 
of  his,  who  is  a  member,  at  the  same  time 
caused  the  greater  part  of  an  article  on  this 
subject,  in  a  late  Edinburgh  Review,  to  be 
republished  in  the  leading  republican  nevrs- 
paper  of  that  state,  and  to  be  put  into  the 
hands  of  the  members  of  the  legisUiture. 
When,  however,  that  part  of  the  message  was 
taken  up  in  the  house  of  representatives,  on 
report  of  a  committee  it  appeared,  that,  ex- 
cept that  gentleman,  all  the  lawyers  of  both 
parties  (twelve  or  fifiteen,  the  most  influen- 
tial  members  of  the  house)  were  decidedly 
opposed  to  passing  any  other  resolve  on  the 
subject  than  a  general  one — that  it  was  m- 
expedient  to  accept  your  proposaL 

Of  the  members  of  the  bar  who  were  thus 
unfriendly  to  this  deagn,  some  were  no  doubt 
influenced  by  a  bdi^  (not  unnatural  with 
those  who  have  made  the  common  law  their 
study  during  life,  and  who  for  twenty  years 


have  heard  and  repeated  ifa  adogioB, bO* 
perfection  of  hnoMB  reason,  without  oaoe  SM- 
pecting  that  it  adndttedof  any  impioiciaMt) 
that  little  or  no  altemtioo  was  aeeeasary,  and 
leaat  of  all,  so  entire  and  radical  a  change  as 
that  proposed  by  you.  To  those  somewhat 
advanced  in  years,  the  thought  of  eoonnendag 
a  new  system,  and  of  beeomng  learners  whcB 
the^  had  been  long  accustomed  to  teach,  was 
an  idea,  certainly  not  very  pluaaaat,  and  mms 
whidi  they  did  not  choose  to  adopt,  fer  the 
uncertain  proq>ect  which  it  presented  to  Htfir 
minds  of  some  remote  and  dovbtfol  advia- 
tage  to  the  oonunonity.  Others  were  perha^ 
swayed  by  the  persuasion,  that  the  new^s- 
tem  would  prove  o^arumf  to  the  profassian^ 
by  rendering  the  lawmore  dear  and  expBdt^ 
and  thus  diminishing  the  profits  which  are  at 
present  derived  from  its  nnctrtamty  and  ob- 
scurity. From  these,  or  other  motives,  tfaej 
pronounced  the  project  visionary,  impiaeti- 
cable,  unnecessary — unworthy  of  attentioa, 
because  presented  by  a  person  who  mwt  be 
ignorant  of  our  situation,  and  unaeifaainted 
with  our  wants ;  —  with  many  other  aimikr 
objections,  all  addressed  to  the  ignocanee, 
the  prejudices,  and  the  pride,  of  men  whose 
sober  judgment  was  prevented,  by  every  sr- 
tifioe,  frcnm  applying  itself  to  this  important 
subject  with  candour  and  impartiality.  Whiles 
therefore,  those  who  were  supposed  to  know 
the  most  in  relation  to  our  legal  esfaWish- 
ments  and  the  means  of  their  improvement, 
were  all  opposed  to  the  introduction  of  a  new 
system,  and  those  who  vrere  willing  to  give 
it  a  feir  trial  were  in  general  but  little  ac- 
quainted with  its  merits,  — you  will  rea^y 
perceive  the  disadvantages  under  whidi  it 
laboured.  It  was  not  indeed  difficult,  in  ny 
opinion  at  least,  to  return  satis&ctory  answers 
toalliheseolyjections.  But  jrou  have,  I  think, 
yourself  remarked,  that  it  is  not  always  by 
the  most  rational  arguments  that  the  stnnmst 
impression  is  made.  The' motives,  therefore, 
wluch  I  have  mentioned,  with  others  of  a  like 
nature,  added  to  the  novelty  of  the  subject 
and  the  pressure  of  other  business,  induced 
the  house  finally  to  accept  the  report  of  their 
committee,  which  was,  that  the  forther  con- 
sideration of  this  subject  be  postponed  to  tlie 
next  session  of  the  legislature,  whidi  is  in 
June  1819.  Tour  proposition  was  therefore, 
strictly  speaking,  neither  adopted  nor  rejected, 
but  postponed.  It  will  next  June  be  reported 
among  the  unfinished  business  of  the  last  ses- 
sion. Whether  anything  forther  will  be  at 
that  time  efiected,  I  am  unable  to  say,  but  I 
am  afraid  there  is  very  little  hopes  of  any 
fevourable  result. 

I  have  taken  some  pains  to  ascertain  whe- 
ther your  proposal  has  met  with  a  more  just 
reception  in  any  other  of  the  United  States; 
but  I  am  inclined  to  think  that  it  has  not  I 
do  not  find  it  mentioned  in  the  speeches  or 
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» of  any  of  the  gOTemon  to  the  se- 
ven! state  legislatures  which  I  have  seen. 

Under  these  circumstances,  permit  me,  with 
defierenoe,  to  suggest  the  following  views  for 
your  eonsideration : — 

What  mav  be  called  the  philosophy  of  law 
^thftt  is,  ue  general  principles  of  dfil  and 
criminal  jurisprudence,  founded  on  the  broad 
hai^  of  uHtitjf,  and  adapted  to  the  wants  of  a 
civilized  and  enlightened  people,  engaged  in 
the  ordinary  pursuits  of  agriculture,  manufiie- 
tures,  and  commerce — has  never  yet,  so  &r 
as  I  am  aequamted  with  books,  been  justly 
and  correctly  treated,  in  all  its  bearings,  and 
in  the  amplitude  of  its  details,  by  any  author 
who  has  written  upon  the  subject  of  law.  We 
have  indeed  systems  of  the  Roman  law,  of  the 
Feudal  law,  and  of  the  English  law,  and  other 
national  systems:  and  Montesquieu  has  given 
us  *'  L*Eiprit  des  Lois'* — an  excellent  title, 
and  in  truth  an  excellent  book,  but  not  exacUy 
Buch  a  one  as  I  wish  to  see  written.  We  stiU 
want  a  work,  unfolding  the  true  principles  of 
law  in  the  abstract,  as  derived  from  the  na- 
ture of  man,  and  Uie  necessary  structure  of 
aodety — the  heau4deal  of  law,  such  as  it 
never  yet  has  been  in  any  state,  such  as  it 
never  will  be,  but  such  as  every  state  ought, 
■8  near  as  possible,  in  its  own  case,  to  make 
it.  We  have  now  no  general  standard  of  legal 
perfection,  in  all  its  various  branches — no  mo- 
del of  admowledged  excellence,  with  which 
to  compare  our  different  systems.  You,  Sir, 
are  eminently  qualified  to  provide  such  a  mo- 
del, to  raise  such  a  standard,  to  mark  out  the 
boundaries,  and  prescribe  the  form  of  a  truly 
wise  and  enlightened  system  of  jurisprudence. 
Tou  have  expended  a  vast  ftmd  oiF  original 
thought,  and  devoted  vears  of  patient  exami- 
nation to  every  part  of  this  extensive  subject. 
Permit  me,  then,  to  request,  that  you  would 
•nridi  the  public  wfth  the  important  results 
of  these  laborious  studies. 

Two  modes  occur  to  me  as  the  only  ones 
in  whidi  this  service  could  be  rendered  to 
mankind.  The  first  is  —  by  the  publication 
of  a  work  in  the  didactic  form,  in  which  the 
general  principles  of  law  should  be  unfolded 
and  explained — as,  for  example,  those  of 
poUtiesl  economy  are,  in  Smith's  Wealth  of 
Nations.  Perhaps  this  has  already  been  done 
in  your  <*  Introduction  to  the  Principles  of  Mo- 
rals and  Legislation,**  or  in  the  works  pub- 
lished from  your  papers  by  M.  Dumont.  I  have 
aesit  to  London  for  these  books,  but  have  not 
ygt  obtained  them. 

The  second  mode  of  communicating  to  the 
pabUc  the  result  of  your  labours  in  jurispru- 
dence — a  measure  not  inconsistent  with  the 
former — would  be  to  publish  a  complete  code 
of  laws  drawn  up  in  terminis : — a  Pamiomon 
—founded  upon  correct  prbdples,  and  ex- 
tending, if  sudi  a  thing  be  possible,  so  as  to 
embrace  the  whole  mass  of  human  transac- 


tions, cognizable  by  human  laws.  In  such  a 
work  you  would  be  at  no  pains  to  aooommo- 
date  your  enactmento  to  what  i$  already  Uiw 
in  Europe  or  in  America, — but  to  what  ought 
to  be  law  in  the  most  improved  state  ci  so- 
dety — to  the  true  prindples  o{ general  utility^ 
on  which  alone  all  just  legislation  rests.  Yet, 
supposing  such  a  work  once  completed,  and 
further,  that  each  of  its  provisions  was  in  it- 
self the  best  that  could  possibly  be  imagined, 
it  would  still  be  doubtful,  whether  anv  state 
or  nation  could  be  found  to  whose  circum- 
stances it  would  exactly  apply :  and  it  is,  I 
think,  very  certain — such  is  the  temper  of 
deliberative  assemblies — that  there  is  no 
state  which  would  at  once,  and  by  a  single  act, 
adopt  all  its  provisions.  But,  if  executed  with 
half  the  ability  which  you  would  bring  to  the 
undertaking,  an  immense  advantage  would  re- 
sult to  mankind  firom  the  publication  of  such 
a  work.  A  standard  would  thenceforth  exbt, 
by  which  we  in  the  United  States,  at  least, 
imght  estimate  the  true  value  of  our  legal 
systems,  improve  them  where  they  admitted 
of  improvement,  reject  such  parts  as  are 
injurious  or  imperfect,  and  incorporate  such 
new  prindples,  or  new  applications  of  old 
prindples,  as  are  suited  to  our  situation ;  and 
m  a  word,  perfect  our  le^  as  we  have  en- 
deavoured to  do  our  political  establishments, 
by  calling  to  our  aid  the  wisdom  and  the  phi- 
losophy, the  speculations  and  the  experience, 
of  all  ages  and  of  all  countries.  The  utility  of 
such  a  work  would  be  acknowledged  in  every 
part  of  the  dvilized  world,  because  in  every 
country  the  improvement  of  the  law  is  an 
object  of  primary  and  permanent  importance. 
Instead,  then,  of  waiting  for  the  previous  sanc- 
tion of  some  legislative  body,  if  you  were  to 
publish  your  proposed  code  of  laws,  as  soon 
as  it  is  completed,  or  such  parts  of  it  as  admit 
of  being  separately  exhibited,  there  is  very 
little  doubt,  that  IJie  beneficial  effects  whi^ 
jou  antidpate  from  its  entire  adoption  would 
m  a  verv  considerable  degree  be  ultimately 
obtained 

The  influence  of  your  writbgs  has  already 
been  extensively  felt  in  the  United  States. 
Your  work  on  usury  has  passed  through  se- 
veral editions  in  this  country ;  and  its  prin- 
dples begin  to  be  pretty  generally  adopted 
by  men  of  enlarged  views  and  liberal  minds 
amongst  us.  In  the  constitution  of  the  new 
State  of  MtMsUsippi,  which  was  formed  in 
1S17>  it  is  provided  that  the  legislature  of  that 
state  shall  '*  pass  no  law  impairing  the  obli- 
gation of  contracts,  prior  to  1821,  on  account 
of  the  rate  of  interest,  fairly  agreed  on  in 
writing,  between  the  contracting  parties,  for 
%bonafide\ouk  of  money;  but  they  shall  have 
power  to  regulate  the  rate  of  interest,  where 
no  special  contract  exists  in  relation  thereto.** 
This  provision  of  the  constitution  of  Misds- 
sippi,  being  limited  to  four  years,  was  no  doubt 
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intended  as  an  experiment ;  but,  having  once 
felt  the  advantages  of  unrestrained  liberty, 
and  a  free  competition  in  this  branch  of  trade, 
there  is  little  danger  of  a  return  to  the  absurd 
restrictions  which  prevail  in  other  States  of 
.the  Union. 

In  the  Alabama  territory,  an  act  has  this 
year  been  passed,  repealing  all  the  laws  against 
usury,  and  allowing  the  parties  in  all  cases  to 
tix  their  own  rate  of  interest. 

A  similar  law,  introduced  by  Mr.  Hayes  in 
the  Virginia  house  of  delegates,  was  rejected 
by  a  majority  of  six  or  eight  votes  only,  out 
of  two  or  three  hundred. 

In  New  Hampshire,  the  same  sul»ject  was 
agitated  in  the  house  of  representatives,  at 
their  last  session;  but  they  are  not  yet  pre- 
pared to  renounce  their  old  prejudices. 

On  the  subject  of  state  prisons,  or  peniten- 
tiaries, many  of  your  suggestions  have  also 
been  reduced  to  practice,  though  no  building 
has,  I  believe,  been  erected  on  the  plan  of  the 
panopticon  in  any  of  the  states.  The  coh- 
tract'pnnciph,  so  strongly  recommended  by 
you,  has  been  adopted,  with  great  advantage, 
though  not  to  its  full  extent,  in  some  of  our 
state  prisons.* 

*J*  For  other  testimonials  from  the  United 
States,  also  from  Russia  and  Poland,  see  List 
of  Testimonials  in  Contents,  Nos.  X.  XI.  and 

xn. 

VHL  GREECE. 

\,  Prince  Alexander  MavrocordatOf  Secretary 
to  the  Provisional  Government  of  Greece,  to 
Jeremy  Bentham ;  introducing  No.  2. 

Monsieur,  —  Je  m*estime  heureux  d*^re 
charge  de  vous  faire  connaltre  les  sentimens 
de  gratitude  et  de  reconnaissance  de  mon 
gouvemement,  pour  les  observations  que  vous 
nous  avez  en  voyees  sur  notre  loi  organique.  11 
etait  digne  d'un  ami  de  lliumanite,  d'un  des 
plus  respectables  philosophes  de  notre  temps. 


*  The  following  paper  exhibits  the  poportioD, 
between  the  numMr  m  laxf^erty  and  uie  number 
of  men  of  all  other  professions,  in  the  Congress 
of  the  Anglo-American  United  States,  anno  1820. 
It  is  an  exact  leprint  of  a  slip  of  printed  pmr, 
sent  without  explanation,  to  Mr.  Bentham,  by  a 
diplomatic  functionary  :— 

*''  COKORE88IONAI.  '  C0HP08ITI0K.' 

«*  A  Statement  ^ihe  Profusions  of  the  Members 
of  the  present  Congress,  made  out  by  a  Member, 

'*  In  Senate.  —33  lawyers ;  1  physician ;  9 
planters  and  farmers ;  and  1  mechanic. 

*'*Jn  House  ofRepresentatives,^lOO  lawyers; 
18  physicians;  62  manteis  and  farmers:  9  mer- 
chuits ;  and  2  mechanics. 

''  188  Representadves,  S  Delegates,  44  Sena^ 
tors.  Whole  number  or  Members  of  Congress, 
233.  From  New  Enghmd  and  New  York^  the 
house  of  representimves,  40  lawjrers.  Whole 
number  of  representatives  from  da  68 :  deduct 
lawyers,  40;  other  professions,  28.*'— (FT^ftfrfi 
Journal) 


d*apporter  I'attention  de  son  genie  an  bos- 
heur  d*une  nation,  en  qui  quatre  cents  ■■ 
d'esdavage  et  de  mis^re,  n'avaient  p4  psre- 
nir  k  effiicer  le  sentiment  de  ses  droita,  eiie 
ses  devoirs. 

Continues,  done.  Monsieur,  de  nous  ^daiier 
par  vos  conseils,  de  nous  diriger  par  cette  rm- 
son  superieure,  qui  immortalise  voe  ouvrago^ 
et  que  voire  suffrage,  dte  en  fiiveur  de  notre 
cause,  en  devienne  le  plus  ferme  appui,  conne 
il  est  de)k  le  gannt  le  plus  oertaui,  de  notre 
triomphe. 

Veuillez  Inen  agreer.  Monsieur,  rasraraaee 
de  ma  parfidte  estime,  et  celle  de  la  hante 
consideration  avec  laquelle  j'ai  lliooneor  ^ 
Itre,  Monsieur,  voire  tr^  homUe  et  tr^ 
obeissant  serviteur, 

(Signe)     A.  Mavrooordatql 

Tripoltta,  Join  »  (Jofflefc  4)  18». 

A  Mons,  M.  Jeremy  Bentham^ 

Jttrisconsulte,  f^c.  ffc, 

(TRANSLATION.) 

Sib, — I  think  myself  happy  in  beii^  diargcd 
to  communicate  to  you  the  sentiments  of  gra- 
titude and  thankfulness  of  my  govenuDcat, 
for  the  observations  you  have  sent  to  us  oa 
our  fundamental  law.  It  was  worthy  of  a 
friend  of  humanity,  of  one  of  the  roost  re- 
spectable philosophers  of  our  time,  to  &ect 
the  attention  of  his  genius  to  Uie  wdl-beiag 
of  a  nation,  in  which  four  centuries  of  slavery 
and  misery  had  not  been  able  to  e&oe  the 
sentiments  of  its  rights  and  its  duties. 

Continue,  then.  Sir,  to  enlighten  us  by 
your  counsels,  and  to  guide  ua  by  that  so- 
perior  intelligence  whidi  immortaliies  your 
works,  and  let  your  good  opinion^  when  qnuKed 
in  &vour  of  our  cause,  become  the  finiest 
basis,  as  it  is  already  the  surest  guarantee,  of 
our  triumph. 

And  accept.  Sir,  the  assurance  of  the  Ugh 
esteem  and  consideration  with  which  1  ban 
the  honour  to  be,  &c  &c  &c. 

(Signed)    A.  MAVROCOBDtATO.  . 
Trfpolttsa,  Jane  S2  (July  4)  lOI. 
To  Mr.  Jeremy  Bentham^ 

Jurisconsult,  ffc.  ffc. 

2.  n^«r«^«f^  Ai§i»neii  ^nt  'EXX,^%sp,>^ 

*0  ftXtXXnftM^mrss  Ku^tt  Itlmrnrnt^st,  uui 
f iXr«r«f  e»ftnr§XiTiit  /tm$  KiMt  A.  AitMwrwi 
i«'^«rfi^»,  l|  ififutTig  emt^  tig  r^»  BmXm  «ii 

iif  ri  n«>ir«v^  fMf  wmsmm^intt  1ms'    a«<  n 

rng  'AyyXutnt  T>M€ent,  ^*k  tk  rms.  i^AA«««r^ 

'H  *BXAi^  iftiXu  fk  ifUKtyirf  tskm^nm  m2 
^mffnsif  irtTM  ^X^^  **^  ^^"Tf^**  fixitrmsm 
r«f  N»/w#li^rM«X<tf  r§w  )iM(rMr  IfmTsm  Amvmc  m 
%tm»i^  r^tf  jMM^«f  rkf  e»^dt  t$»  l^yme*mtt  •- 
p4^tfemf  m  utiviv  tfi^fuftdw  rut  Bfgwnj  S^sf* 
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*H  B»»Xk  it^Xmf^m9U,  mm}  'Ui^tmt  tm$  u§»- 

^^f  n^)  r*vr«v  tiytmftmmt^  fiiimit  •vwm^  Jrt 
f;^«vr«  rM«vr«v  lyfi^ytimw,  irrtt  mmi  Tttt  Xf i<«f 

fuin^f  umi  i^vxi^rt^99  tU  ri  f$iym  l^y#»  ri»# 
4#M»9f  TMT  mHnr>A0uttt  Ut9  M^ifmrms  h  AknHit 
^•9  Ml)  fMnf^  )•(•. 

*H  B«vXJkt  4  ir«i«  fftuH^u  Sx*  fu»^if  tlrixnfm 
^t  'EXXidtff  M^  mmytwmtii  lU  rkf  if^i(»tt  »*i 
ds  Zfirtf  wt^tih^n  9rmt%^f  %xu,  7tj  «f  iX««pinr 
««*«  rkt  rw^vif  Xsr  r«^nt^i(rt4f ,  )lv  SiXu  jmJ 

JMM  ^^  fi^  ^r«  ruHrm  /i«iilNo/»iMf,  nk  i^fmkieif 
Tn9  Amyiffn^tf  rnt  fiXrdmt  2mt  *£XXi^,  fu  rkf 

*E/M»«f  B«vX«f •   7r«»  ri  «««'  1^,  tlr»xnt  tJ^uu, 

•O  n^i>^«i, 

iMdwfns  2»mf%ttXiZfif,* 

(TRANSLATION.) 

2.  Pnm$wnal  Chvernment  of  Greece.  The 
Prendeni  of  the  Legislative  Council  to  Mr, 
Jeremif  Bentham, 

Mr.  Blaquiere,  that  distinguished  friend  of 
the  Greeks,  in  conjunction  with  our  beloved 
fellow  countryman,  Mr.  A.  Luriottis,  has 
delivered,  in  your  name,  to  the  Legislative 
Coancil  of  Liberated  (3reeoe,  in  general  con- 
vocation assembled,  vour  observs&ons  on  the 
sobject  of  our  form  of  government :  the  coun- 
cil has  thereupon  committed  them  to  the  eve 
of  a  person  skilled  in  the  Englidi  language, 
with  directions  to  translate  tiiem,  with  as 
much  dispatch  as  may  be,  into  Greek,  for  the 
common  use  and  benefit  of  the  nation. 

It  is  a  duty  incumbent  on  that  nation  to 
make  an  open  and  sincere  declaration  of  those 
sentiments  of  affection  and  delight  with  which 
she  beholds  the  preceptor  of  the  nineteenth 
century  in  the  school  of  legislation,  sus- 
pending the  course  of  those  labours,  which 
were  embracing  tJie  general  happiness  of  Eu- 
rope, for  the  purpose  of  devotmg  them,  in 
a  more  particular  manner,  to  the  service  of 
Greece. 

The  Council  has  been  the  first  to  feel,  and 
takes  this  public  mode  of  communicating  to 

*  He  WES,  in  Corfu,  Mr.  Hamilton  Browne*s 
master  for  the  Greek  hmguaget 


you,  through  me,  iu  heartfelt  delight  and 
profound  gratitude ;  confident  that,  with  such 
a  coadjutor,  whose  comprdiension  of  the 
exigencies  of  a  nation  raising  herself  out  of 
a  hmg-continued  depression,  and  of  the  most 
appropriate  mode  of  providing  for  them,  is  so 
consummate,  she  will  make  her  advances  with 
proportionably  greater  speed  and  better  for- 
tune, in  the  great  work  of  that  moral  rege- 
neration, upon  which  her  truest  and  most 
permanent  glory  depends. 

The  Council,  in  whose  estimation  it  is 
matter  of  no  slight  happiness  to  Greece,  that 
it  is  in  your  lifetime  this  great  work  is  in 
progress,  cherishes  the  persuasion,  that  after 
having  thus  been  already  fiivoured  with  your 
well-timed  observations,  it  will  not  for  the 
foture  have  to  lament  the  want  of  your  fos- 
tering guidance;  so  that  henceforward,  by 
your  assistance,  it  may  secure  the  revival  of 
your  beloved  Greece,  by  an  unsubvertible 
good  government  —  tiie  only  inexpugnable 
bulwark  of  national  felicity. 

This,  Sir,  is  what,  by  these  presents,  I 
communicate  to  you,  on  Uie  part  of  the  whole 
National  CoundL  On  my  own  part,  I  regard 
it  as  matter  of  good  fortune  to  myself  to  have 
received  so  honourable  a  commission  as  that 
of  making  a  communication  of  this  sort,  to  a 
man  for  whom  I  personally  feel  such  deep 
respect,  and  all  becoming  reverence. 
The  Preeident, 

John  Obcando. 
First  Scribe  of  the  Council, 

JOHN  ScANDAUDBS. 
TripoUtss,  Maj  IS,  18SS. 

3.  Prince  Alexander  Mavrocordato^  Secretary 
to  the  Provisional  Government  of  Greece, 
to  Jerenof  Bentham:  introducing  the  two 
Greek  JESunrys, 

MoNSiEUE,  —  Je  suis  particuli^rement 
charge  par  mon  gouvemement  de  vous  recom- 
mander  la  mission  qui,  chargee  d'edairer  la 
nation  Anglaise,  et  par  elle  toutel'Europe,  sur 
le  veritaUe  etat  des  choses  en  Gr^,  et  de 
d^truire  les  calomnies  que  nos  ennemis  n'ont 
que  trop  repandues  oontre  les  prineipes  et  le 
but  de  notre  entreprise,  a  besoin  de  vos  sages 
conseils,  et  de  Tappui  de  vos  sufirages  en  fa- 
vour de  notre  cause,  afin  d'arriver  k  son  but. 
Persuade  de  la  noble  et  genereuse  assist- 
ance que  vous  voudrez  bien  accorder,  par  I'in- 
fluence  de  vos  talens,  i  une  cause  que  vous 
avez  diji  si  victorieusement  defendue,  je  vous 
prie.  Monsieur,  d'agreer  d'avance  la  gratitude 
du  gouvemement  provisoire  et  de  la  nation 
Grecque,  ainsi  que  celle  de  mon  estime  par- 
ticuli^,  et  de  ma  plus  haute  consideration. 
(Signe)  A.  Mavrocoedato.- 
TripoUtxa,  1«  M  Join*  18S3,  V.  8. 
A  Moms,  M,  Jeremy  Bentham, 
Jurisconsulte,  ffc,  ffc. 
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(TBAIfSLATION.) 

Sib,  —  I  am  etpedally  duuged  by  m^  go- 
venunent  to  reoommend  to  you  tiie  mu^on 
which,  being  ordered  to  instruct  the  Engliih 
nation,  and  tlutragfa  it,  the  whole  of  Europe, 
at  to  the  true  situation  of  thin^  in  Greece, 
and  thus  to  destroy  the  calumnies  whidi  our 
enemies  have  but  too  widely  spread  against 
the  principles  and  the  object  of  our  struggle, 
will  have  need  of  your  judicious  counsels,  and 
the  support  of  your  suiTrages  in  &vour  of  our 
cause,  in  order  that  we  may  readt  the  [de- 
sired] end. 

Anticipating  diat  generous  assistance  whidi 
you  will  kindly  grant  by  the  influence  of  your 
talents  on  behalf  of  a  cause  you  have  so  vic- 
toriously defended,  I  pray  yon.  Sir,  to  accept 
beforehand  the  gratitude  of  the  Provisional 
Government  of  the  Greek  nation,  as  well  as 
that  of  my  individual  esteem  and  highest  con- 
sideration. 

(Signed)    A.  Mavbocobdato. 

TripoUtHk  Jane  M  (July  4.)  1898. 
To  Mr^  Jeremtf  Bentham, 

JuriacontMU,  ^e,  jpc. 

Jeremif  Bentham  to  the  Greek  PnmeUmal 
Government  —  Letter  1.  In  antfoer  to  the 
firegoing. 

ZeoislatorB  o/regenerated  Greece  ! — Whe- 
ther ior  the  sort  of  encouragement  with  whidi 
you  have  been  pleased  to  honour  me,  any 
sudi  praise  is  due  as  that  of  discernment,  it 
belong  to  the  world  at  large,  not  to  him 
who  18  the  object  of  it,  to  pronounce.  Of 
the  magnanimity  manifested  by  an  address  of 
this  complexion  to  a  man  whose  position  is 
BO  completely  destitute  of  everything  whidi 
could  render  him  an  object  of  such  notice  to 
ordinary  minds — to  a  man  from  whom  no 
service  can  possibly  have  been  looked  for  in 
any  shape  but  that  in  whidi  a  small  partide 
of  it  has  already  been  so  richly  remunerated, 
— there  can  be  but  one  opinion :  such  is  the 
honour  your  body  has  conferred  on  itself  and 
by  notldng  more  that  I  could  say,  could  any 
addition  be  made  to  it. 

As  to  me,  to  the  iHustratioa  confSerred  on 
Bie  by  sudi  a  letter,  has  been  added  the  most 
singular  one  of  its  being  delivered  by  the 
hand  of  the  very  person,  by  whoae  signature, 
in  his  character  of  president  of  your  body,  it 
was  authenticated ;  a  roan  whose  warrant  I 
have  already  for  calling  him  by  the  endearing 
same  of  son.  *<  Orlando,**  said  I  to  him  t'other 
day  in  French,  **  thus,  and  thus  only,  can  I 
address  yon.  Monsieur  Orlando  ?  *  My  lips 
doae  against  the  words,  lifonsieur  Solon? 
Monsieur  Perides?  Bionsicur  Epaminondas? 
Monsieur  Philopoeraen?    Who  ever  heard 


*  At  this  time,  all  that  in  Enffland  was  known 
of  that  gentleman  wai«  that  in  his  own  country 
he  had  filled  the  highest  sitnatioiis  of  public 
ttusts^ 


any  such  barbarisms  r  •'LetmeliAaB 
you /otfter,"  was  the  SMwer, «« and  olae 
what  you  ptaasa." 

K^BenaaiB,iBdee«?  L^datonlTt 
others,  if  you  please:  to  me,  ■ayoulovesK, 
DomoreKMi*;.  Commooaa  the  wordis,  that 
is  a  glare  of  legitimacy  upon  it  thsi  hurts  ay 
eyes.  Give  it  to  my  imperial  oomspoBicat; 
give  ittothe  A^TM^M^ — the  modern  Ak»> 
ander;  from  him,  pcradventwe,  you  msyhwc 
a  note  of  thanks  fior  it:  bat,  ie  this  esse,  sr 
you  may  loae  your  labour,  tt  ahoidd  beiatki 
superlative — sublimated  inta  Ka^ww^m^ 

Ohyesl  when  you  speak  tamc,adiV|- 
rMtoit, — or,  as  yon  now  say,  ^«f.  Tha 
I  have  already  merited :  tida,  if  fieas  7^ 
would  be  my  most  honourable  title.  If  to  io 
so  be  in  the  power  of  labour,  ao  Mred  m- 
vant  ever  merited  it  better,  unless  Vjr  the 
pleasure  so  intimatdy  combined  with  it,  ^ 
merit,  as  in  the  eyes  of  certain  caauists,  weald 
be  annihilated.  Seventy  years  ago,  I  defoCed 
myself  to  the  service  m  mankind :  and  now, 
at  length — for  by  you  am  I  enabled— now, 
at  le^th,  nor  yet  altogether  without  pr<» 
pect  of  success,  do  I  bdhold  myself  uuiipisi 
in  the  performance  of  that  vow. 

This  will  be  ddi  vered  to  you  by  the  wortky 
comrade  of  our  Luriottis,  Edward  Blaqaiae, 

by  whom   his  title   of  ^tXXMXmnumrmr^,  m 

given  to  him  in  yours  to  me,  coiitiiMes  tok 
so  well  merited. 

Farewell,  legislators  I  May  auoeesi  ever 
attend  your  labours  in  the  coimdl,  as  it  bss 
done  those  of  your  heroes  in  the  field.  Shodd 
any  modem  Xerxes  presume  to  ofo  datrae- 
tion  to  them,  may  his  firte  be  that  of  ^  »- 
dent  one.  Already,  in  thus  writing  to  yea,  I 
have  perhaps  written  toe  mudu  Iresamethe 
pen  which  yours  found  me  writiag  with  fitf 
you.  What  remains  ia — to  sabaoUie  ■  jssif, 
and  with  somewhat  more  truth  thaa  is  com- 
mon in  sudi  sabseriptioas,  yomr  )«»JUt. 

(S%ned)    Jbbbmt  Bursail 

Qaeen'e-Sqaw  Plaea^  Wastadaalw^ 
Londocw  F«braa(7  IS,  18M. 
To  the  Sovereign  Legidative  CotmeU 
of  Greece, 

4.  n^#r«M«vi^  Akfimnwit  res  'BAAi^*^— ** 
B«vXJi  rm  'EXXwf  r^  rii  *iXikXn9»  Kmm* 

'A»  4  X«/tr^  Ml)  EiiUifU0f  ^AyyXim  #V^' 

y§9  Ml)  liXmH,  k  %9m^  *SXJUf  X*^*}^ 
tbr»x^^*  *•  iw#X««ry  %lt  r>»  ktmyinftr'n  J« 

rrt#«v»r«i  wJivvrt  tts  W  J^^,  v»  iw«Mv  m^  f****, 

kHt9riw0$9Tm  rkf  indfutt  «-«»*,  mk)  mmtk  tiir 
irfrm/MVfKm  r*«  mmfimt,  emrtXtien  M  ^ 
^Timett  rtS  r§Xtrim§9  rns  'EXXAg  3«rn^p«**f> 
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^  B«A.A'  9STmt  «7«i»  T<  ^M#f  A«M(«rr4  ySvii«u*" 
(TEAN8LATI0N.) 

4.  iVoviftbiiii/  Owemment  of  Oreeee,  The 
Cheek  Senate  to  Mr,  Jeremiah  BeMthamf 
PkilheneniMi, ^Letter 2,  Noticing hULeU 
tar  1 Period  2d,  No.  1122. 

If  splendid  and  bappy  England  is  proad  of 
baying  you  for  a  citizen, — unhappy  Greece, 
the  mother  of  Lycurgus  and  Solon,  rqoices 
that  she  has  had  the  good  fortune  to  obtain 
in  her  regeneration  a  most  able  and  humane 
law-giver. 

The  children  of  friendly  Greece,  gathering 
flowers  from  the  flowery  meadow  of  your 
works,  are  continually  soaring  to  a  height 
which  they  hare  not  as  yet  been  able  to  at- 
tain. The  members  of  the  senate  are  deve- 
loping their  powers ;  and,  accor^Bng  to  your 
scientific  rules,  are  co-operating  in  the  amend- 
ment of  the  political  system  of  Greece. 

Hail,  then,  friend  of  Greece !  you  possess 
a  reward  worthy  of  your  virtue,  u  the  plea- 
sure which  you  receive  from  the  happiness  of 
your  friends.  Farewell,  and 

**  Strike  thus,  that  you  may  procure  some 
salvation  for  the  Greeks."  —  Homer,  282. 
Thbodoret,  Tke  Vice-President, 
Jo.  ScANDALiOES,  Chief  Secretary 
of  the  Senate, 
lbpoll,Aafiutll,1884. 

5.  Proviiional  OovemmetU  of  Greece,  The 
Secretarp'General  to  J,  beiUham,  Eeq, — 
Period  2d,  No.  254. 

It  is  with  great  satisfitction  suffering  Greece 
has  observed,  that,  while  she  took  up  arms 
to  assert  the  rights  of  her  political  existence, 
the  enemies  of  the  public  good,  and  the  friends 
of  their  own  narrow  interests  alone,  have, 
with  all  their  sophisticated  attempts,  not  been 
able  to  attach  the  slightest  btame  to  the 
sanctity  of  her  cause ;  but,  on  the  contrary, 
their  intrigues  have  caused  the  veil  to  be 
withdrawn  which  has  hitherto  concealed  the 
troth  from  the  eyes  of  the  many. 

She  cannot,  however,  refrain  from  expren- 
ingher  thanks  to  those  persons  whose  feelings 
of  humanity  have  prompted  them,  fixxn  the 
beginaiag,  to  interest  themselves  in  her  de- 
fence of  £hose  indisputable  rights  which  belong 
to  her,  and  have  shown,  hi  various  wajrs,  that 
they  wished  to  behold  the  light  which  was 
ktndled  and  kept  alive  by  Thrasybulus  and 
Bpaminondas  ^  the  lightof  freedom— again 


burning  upon  her  sacred  soil,  and  which  the 
right  <^the  stronger  had  extinguished  for  so 
great  a  length  of  time. 

Sir,  your  noble  sentiments  were  long  ere 
this  well  known  to  our  nation.  But  your  timely 
proposal  of  the  plan  of  a  political  and  consti- 
tutional code — which,  as  being  the  oflbpring  of 
so  distinguished  a  political  philoeopher,  wfll 
happily  organixe  the  infimt  constitution  of 
Greece — has  still  more  clearly  evinced  your 
friendly  sentiments  for  the  Greeks.  But,  be- 
sides this,  your  proposal  for  educating  three 
young  Greeks  at  your  expense,  offers  still 
tnrther  motives  to  the  sincere  gratitude  of 
the  Greek  nation,  and  the  great  satis&ction 
of  that  government,  whose  sentiments  I  am 
charged  to  interpret :  fr>r  from  tins  it  b  evident 
that  you  wish  not  only  the  political  existence, 
but  liie  moral  wel&re  ai  our  nation. 

I  am  charged  also  to  assure  you,  that  my 
government  desires  you  will  not  cease  con- 
tinually to  watch  over  her  operations,  and  to 
affi>rd  her  the  benefit  of  those  deep  political 
views  ai  whidi  Greece  at  present  stands  so 
greatly  in  need,  in  order  to  be  led  happily  to 
tiie  sacred  end  oi  her  independence ;  an  end 
which  the  respectable  friends  of  the  Greek 
cause  will  not  cease  to  accelerate  by  all 
possible  means  that  are  consistent  with  the 
general  good  of  human  nature;  and  while 
tradition  and  history  will  preserve  immortal 
the  revered  names  of  sudi  persons,  the  grati- 
tude which  exists  in  the  hearts  of  the  Greek 
nation  will  remain  indelible. 

The  Provincial  Secretary^Oenerai, 
(Signed)    P,  G.  Rodios. 
The  ISth  of  Anciist  18H  O.  8. 
ItaimUdiBomula. 

Letter  2,  To  the  Greek  Provisional  Govern- 
ment: with  the  Buenos  Ayres  Tactic  Code, 

Jeremy  Bentham  d  VAssembUe  de  ta  Grice, 

Leoislatburs  1  — Ci-joint  est  un  present 
que  je  prends  la  liberte  de  vous  offiir.  Ce 
n'est  pas  ce  qui  auroat  Ite  un  ouvrage  de  ma 
fii^on,  un  simple  pr^et,  ct  rien  de  plus :  c*est 
un  r%lement,  qui  d<yi  pendant  trois  annees  a 
dirige  toos  les  procedes  d'une  assembles  le- 
gislatrice.  Cette  assemblee  est  oelle  de  la 
republique  de  Buenos  Ayres,  dans  PAme- 
rique  lUridioiiale.  L*exemplidre  pour  lequel 
je  prie  llionneur  de  votre  acceptation,  en  est 

S>ut-£tre  le  seul  qui  existe  presentement  en 
nrope.  La  date,  comme  vous  voyez,  n*y 
est  pas.  n  m'a  ete  envoye  par  son  auteur, 
Bernardino  Rivadavia,  dans  une  lettre,  datee 
du  26  AoAt,  1822,  laquelle,  par  jene  sais  quel 
malheur,  ne  m'est  parvenue  qtt*au  5  Avril 
dernier  (1824.)  II  y  a  environ  une  ^utnsaine 
que  j'ai  eu  la  satisfiiction,  si  inesperee,  de  la 
serrer  dans  mes  bras  id  i  Londres,  o&  il  est 
venu  poor  quelques  affidres,  gouveraaat  tou- 
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joara  par  let  eldres  qu*il  a  fonnet,  et  la  re- 
patation  uniqiie  qu*!!  a  af^uise.  De  tous 
lea  etata  fonnes,  ou  plutdt  qui  se  forment, 
•or  lea  debris  des  monardiies  Espagnoles 
ft  Portogaiaes  en  Amerique,  le  aetd,  qui  a 
pria  jiuqu'ici  une  asaidtte  fenne  et  heoreuse, 
est  celui  dont  on  pent  le  dire  le  fondateur : 
aussi  est-oe  le  seul  auqael  le  gonvernement 
Angkds  a  donne  des  marques  non-equiroques 
d'estime.  Je  viens  d*en  yoir,  qui,  pour  n*itre 
pas  publiques  n'en  sont  pas  moms  esseotielles 
et  authentiques. 

L%islateur8l  Je  tous  enroye  ee  r%le- 
ment,  et  je  ne  Fai  pas  mime  lu.  Void  pour- 
quoi.  Dans  le  moment,  nul  besoin  pressant, 
ne  me  portait  ^le  lire,  et  je  me  suis  contente 
d*en  feire  fidre  une  traduction  Anglcnse,  que 
je  garde.  Presentement,  ce  n'est  que  depuis 
quelques  heures  que  Tidee  de  le  mettre  a  profit 
de  cette  mani^  se  m'est  presentee.  Le  na- 
vire  est  au  point  de  partir.  Si,  apr^  Vavoir 
lu,  il  m'etoit  arrive  de  trouver,  ne  fht-oe  qu*un 
seul  point,  sur  lequel  je  ne  fiis  pas  d'accord 
avec  Tauteur,  je  n'anrois  pas  p&  vous  I'en- 
Yoyer  sans  reserve :  et  cette  reserve,  je  ne 
Taurois  pd  fidre  sans  en  donner  les  motife,  oe 
quiauroitentraine  des  longueurs  point  du  tout 
convenables.  Cependant,  au  moins  d*avoir 
des  raisons  suffinntes  pour  Hre  persuade,  que 
le  tout  ensemble  est  d'accord  avec  mes  prin. 
dpes,  je  n'aurois  pas  eu  la  hardiesse  d'y  at- 
tadier,  pour  ainsi  dire,  mon  cachet  en  vous 
en  fiisant  Toffre.  Dans  le  moment,  je  trouve 
une  copie  que  j*en  avais  fiut  tirer  de  la  lettre 
qui  Tacoompagna:  elle  pourrait  vous  fiiire  vmr 
si  c'est  sans  fondement  que  je  me  fie  &  sa  con- 
formite  avec  mes  prindpes. 

'*  Bon  pour  la  theorie,  mauvais  pour  la  pra- 
tique,*' aphorisme  qui  se  contredit  lui-mlme, 
mais  aui  n'en  est  pas  moins  en  fiiveur  aupr^ 
ceux  dont  les  interlts  particuliers  se  trouvent 
contraries,  par  une  mesure  contre  laquelle  11 
n'y  a  pas  autre  chose  a  dire.  Quoiqull  en  soit, 
le  present  n'est  pas  du  nombre  des  cas  oik  oe 
sophisme  puisse  esperer  k  trouver  acceptation: 
car  il  y  a  deji  trois  annees  au  moins,  pendant 
lesquelles  cette  base  de  toutes  les  loix  a  sou- 
tenu  avec  edat  I'epreuve  de  la  pratique. 

Les  offices  qu'occupait  Rivadavia,  lorsqu'il 
a  redige  ce  reglement,  et  qu'il  a  continue  d'oc- 
cuper  jusqu'au  moment  de  son  depart  pour 
Londres,  sont  ceux  de  ministre  de  finance, 
ministre  de  I'interieur,  et  ministre  des  affiures 
etrangdres. 

J'ajouterai  peut-ltre  un  ou  deux  autres 
moroeaux  de  mime  main,  dans  la  pensee,  que, 
peut-ltre,  par  occasion,  ils  pourront,  &  vos 
yeux,  Itre  utiles  i  consulter  au  moins,  si  non 
i  servir  de  mod^e. 

Quant  k  moi,  je  viens  de  (aire  passer  dans 
les  mains  d'un  Grec  bien  instruit,  pour  Itre 
traduite,  la  premiere  feuille  d'un  projet  d'un 
rode  consdtutionel  pour  un  etat  quelque  ce 
soit ;  ouvrage  qui  m'a  dejtl  cout^  plus  de  deux 


annees  de  travaux  sev^^res,  qui  1 
approchent&leur terme.  Ill 
en  Anglais,  en  Grec,  et  peut-ltre  en  d'astres 
langues.  L'Espagnol  ne  sera  pas  oubbe.*  Les 
occasions  qui  pourroient  s'offiir  pour  voos  ea 
offrir  des  exemplaires,  en  nombre  saffissni,  ne 
seront  pas  perdues.  Legislateurs,  vous  lew 
donneres  le  sort,  que  vous  prescrira  votre 
sagesse.  (Signe)  J&bemt  BsNTHAif* 
LoodNS,  6ept.  31, 1884. 

(TRANSLATION.) 

Jertmf  Beiaham  to  the  Legiaktive  A»^ 
umbbf  of  Greece. 

Legislators!  Annexed ia a pfcsentwUdi 
I  take  the  Hber^  to  offer  you.  Uisnoimerely 
what  a  work  of  my  making  would  have  been 
— a  simple  project,  and  nothing  more ;  it  is  s 
regulation,  which  already,  during  three  years, 
has  directed  all  the  proceedings  of  a  legisla- 
tive assembly.  This  assembly  is  that  il  the 
Republic  of  Buenos  Ayres,  in  South  America. 
The  copy,  for  which  I  beg  the  honour  of  your 
acceptance,  is  probably  the  only  one  that  now 
exists  in  Europe.  The  date,  as  you  see,  is 
wanting.  It  was  sent  me  by  its  author,  fiier- 
nardino  Rivadavia,  in  a  letter  dated  the  26ch 
August  1822,  and  which,  by  some  means,  £d 
not  reu:h  my  hands  until  the  5th  April  1824. 
It  is  now  about  a  fortni^t  since  I  had  the 
unlooked-for  satisfitction  of  dasping  him  in 
my  arms  here  in  London,  where  he  is  come 
on  some  business,  still  governing,  however, 
by  the  pupils  which  he  has  formed,  sad  the 
reputation  which  he  has  acquired.  Of  all 
the  States  formed,  or  rather  forming,  out  of 
the  wreck  of  the  Spanish  and  Portuguese 
monarchies  in  America,  the  only  one  wkich 
hitherto  has  taken  a  firm  and  happy  footiqg, 
is  that  of  which  he  may  becaOed  the  founder : 
it  is,  too,  the  only  one  to  whidi  the  Engliah 
government  has  given  unequivocal  marks  of 
esteem.  I  have  recently  seen  evidence  of  it, 
which,  though  not  public,  is  not  less  au- 
thentic. 

Legislators!  I  send  yon  these  regnlstiona, 
and  I  have  not  even  read  them.  Tliis  is  the 
reason :  there  was  no  immediate  motive  lor 
m^  doing  so,  and  I  have  contented  myaelf 
with  causing  an  English  translation  to  be 
made,  iiHiidi  I  retain.  Meanwhile  it  is  only 
within  these  fow  hours  that  tiie  idea  of  thus 
putting  it  to  use  occurred  to  me.  The  diip 
is  on  the  point  of  sailing.  If,  after  having 
read  it,  I  Imd  chanced  to  find,  were  it  onl  j 
a  single  pdnt,  on  which  I  did  not  agree  witii 
the  author,  t  could  not  have  sent  it  you 
without  a  reservation,  and  that  reservalion  I 
could  not  make  without  giving  you  the  rea- 


*  May  1K27.  Of  the  two  vdumes  of  whidi  it 
consists,  an  impression  (a  tnnsladoo  of  die  first) 
is  far  aavanced :  transktor.  Dr.  Puigblandi,  late 
professorof  Hebrew  at  AlcaU,  and  sabsequcntly^ 
Deputy  from  Catalonia  to  the  last  Spanish  Coftes^ 
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sons,  whick  would  haTe  dnwn  ne  into  dis- 
ciMnoiiB  of  Inconveiiieiit  length ;  nevertheless, 
I  am  persuaded  I  have  sufficient  motives  for 
thinking  it  agrees  with  my  principles  on  the 
whole,  or  I  should  not  have  had  the  hardi- 
hood  to  attach  as  it  were  my  seal  to  it,  by 
making  you  the  offer  of  it.  I  have  this  mo- 
ment found  a  copy  which  I  had  taken  from 
the  letter  which  accompanies  it.  You  will 
see  by  it  whether  I  have  not  justly  trusted  to 
its  conformity  with  my  principles. 

"  Good  in  theory,  bad  in  practice,"  is  an 
aphorism  which  contradicts  itself,  but  which 
is  not  the  less  in  fietvour  with  those  whose 
particular  interests  are  thwarted  by  a  measure 
against  which  there  is  nothing  else  to  say. 
However,  the  present  is  not  amongst  the 
number  of  cases  in  which  this  sophism  can 
hope  to  find  acceptance ;  for  three  years  at 
least  have  passed,  during  which  this  basis  of 
all  Uws  has  sustained  with  edat  the  proof  of 
practice. 

The  offices  which  Rivadavia  filled  when  he 
drew  up  these  regulations,  and  which  he  con- 
tinued to  fill,  up  to  the  moment  of  his  de- 
parture for  London,  were  those  of  minister  of 
finance,  minister  of  the  interior,  and  minister 
of  foreign  affairs. 

I  shall  add,  perhaps,  one  or  two  sentences 
by  the  same  hand,  in  the  idea  that,  in  your 
eyes,  they  may  appear  usefid  to  omsult,  if 
not  to  serve  as  models. 

With  regard  to  myself,  I  have  just  deli- 
jcredintothehandsof  a  well-informed  Greek, 
fa*  the  purpose  of  transbtion,  the  first  sheet 
of  the  project  of  a  constitutional  code  appli- 
cable to  any  state—a  work  which  has  already 
cost  me  noore  than  two  years  of  hard  labour, 
which  is  fortunately  approaching  a  close.  It 
wiU  be  printed  here  in  English,  in  Greek, 
^d  perhaps  in  other  languages.  The  Spanish 
•hall  not  be  forgotten.  Any  opportunities  that 
n»y  offer  to  transmit  you  copies  shall  not  be 
lost.  Legislators,  you  will  give  them  that  fate 
which  you  in  your  wisdom  may  think  they 
"writ.         (Signed)    Jbremt  Benthah. 

London,  September  31, 1884. 

6.  Tkeoiiore  Negru  to  Jeremy  Bentham,  de- 
firing  his  assietance  toumrds  forming  a 
CivU  Code. 

Monsieur,— Dans  rintentlon  de  travaiUer 
a  la  formation  d*un  code  civil  pour  ma  nation, 
je  sens  le  besdn  d'etre  guide  k  ce  travail. 
Votre  rare  merite  k  cette  science  profonde, 
«!t  votre  amonr  pour  le  bien  de  lliumanite, 
«  connus  du  monde,  me  fiusaient  chercher 
recession  de  m'addresser  k  vous.  Ce  fut  la 
oonnaissance  que  j'ai  eu  ITionneur  de  faire 
demi^rement  de  rUlustre  ami  de  la  Grece, 
M.  le  Colonel  Stanhope,  qui  vient  de  me  la 
procurer.  J*en  profite.  Monsieur,  pour  vous 
dire  en  peu  de  mots  que  je  me  propose  de 
travailler  sur  le  Code  Civil  des  Franjais,  en  y 


substituant  toiitefois  toot  ce  que  je  crmrais 
plus  eonforme  i  notre  regime  constitutionnel. 
Quant  &  I'ordre  des  mati^res,  je  ne  crois  pas 
pouvoir  trouver  un  meilleur  code  que  celui-cL 
C*est  Ikf  Monsieur,  le  plan  du  travail  que 
je  me  propose  d'embrasser.  Je  me  £usun  de- 
voir de  le  mettre  sous  vos  yeux,  afin  de  sav<^ 
votre  opinion  &  cet  %ard,  et  profiter  de  voe 
lumidres  pour  tout  le  detail  de  I'ouvrage. 

^  Le  code  dvil  etant  de  nature  il  influer  in- 
directement  au  moral  des  hommes,  comme  il 
influe  directement  au  sort  de  la  sodete,  il  est 
essentiel  pour  notre  regeneration  qu'il  ne  s*e- 
loigne  point,  sll  est  possible,  des  prindpes  im- 
muables  de  la  raison.  Le  seul  moyen  d'y  par- 
venir  est  d'obtenir  encore  votre  assistance  et 
votre  direction,  que  vous  ne  me  refuserez  pas 
sans  doute,  vA  quHl  s'agit  de  contribuer  &  la 
guerison  des  plaies  d'un  peuple,  jadis  illustre 
pour  ses  lumidres,  et  renomme  pour  les  avan- 
tages  qu'il  a  procures  k  la  sodete. 

Quant  i  ce  qui  conoeme  les  autres  moyens 
dont  je  pourrais  avoir  besoin  dans  ce  travail, 
M.  le  Colonel  a  bien  voulu  prendre  connais- 
sance. 

Au  reste,  je  saisis  cette  occasion  pour  vous 
donner  Tassurance  des  sentimens  de  haute 
estime  et  consideration  distinguee,  avec  les- 
quelles  j'ai  llionneur  d'etre,  Monsieur,  votre 
tr^humble  et  tr^-obeissant  serviteur, 

(Signe)    Th.  Negeis.* 
A  Monmeur  Hon.  J,  B&Uham,  ffc.  ^c.  ^c. 

(TRANSLATION.) 

Sir, — Intending  to  labour  in  the  formation 
of  a  civil  code  for  my  nation,  I  feel  the  neces- 
sity of  a  guide  in  this  undertaking.  Tour 
rare  merit  in  this  profound  sdence,  and  your 
love  for  the  cause  of  humanity,  are  so  well 
known,  that  they  compel  me  to  seek  a  motive 
for  addressing  you.  The  acquaintance  which 
I  had  lately  the  honour  to  make  with  that 
illustrious  fnend  of  Greece,  Colonel  Stanhope, 
has  procured  me  this  gratification.  I  avail 
myself  of  it,  Sir,  to  tell  you,  m  a  few  words, 
that  I  propose  tu  work  on  the  French  Civil 
Code ;  substituting,  nevertheless,  all  that  I 
think  more  conformable  to  our  constitutional 
regime.  With  reference  to  the  arrangement 
of  subjects,  I  do  not  believe  I  can  find  a  better 
code  than  this. 

This,  Sir,  is  the  plan  of  the  work  that  I 


*  Theodore  Negris,  who  was  at  this  period 
Minister  of  Justice,  was  one  of  the  few  men  who 
had  formed  a  correct  estimate  of  the  wants  of 
his  country :  and  since  his  death  no  individual 
has  appeared  to  supply  his  place  by  forwarding, 
or  even  by  recommending  the  adoption  of  any 
code  of  laws,  which  has  long  been,  and  still  is, 
one  of  the  primary  necessities  of  Greece.  Negris 
had  the  sagadty  to  see  the  necessitjr  of  a  prompt 
attention  to  this  subject,  and  the  virtue  to  uree 
the  early  consideration  or  it  op  all  whom  he  could 
influence.  But  his  power  was  inconsidemble,  even 
when  he  possesied  ofiice,  and  he  died  soon  af^ 
the  dispatch  of  the  above  letter. 
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purpose  to  undertake.  I  think  it  mj  duty  to 
place  it  before  you,  in  order  to  ascertain  your 
opinion  on  this  head,  and  to  profit  by  your 
remarks  in  all  the  details  of  the  work. 

The  civil  code  being  c^anature  indirectly 
to  influence  the  moral  conduct  <^  man,  as  it 
directly  influences  the  situstion  of  society,  it 
isessoitial  for  our  regeneration,  that  it  should 
wander  as  Uttle  as  possible  from  the  immu- 
table principles  of  reason.  The  only  means  to 
obtahi  it  is  to  have  your  assistance  and  your 
direction,  which,  wiUiout  doubt,  you  will  not 
refuse  me,  seeing  that  it  will  contribute  to  heal 
the  vrounds  of  a  nation,  formerly  ilhistrioos 
for  its  knowledge,  and  renownea  for  the  be* 
nefits  which  it  has  eonforred  on  society. 

With  regard  to  what  concerns  the  other 
natters  (^  y^ich  I  may  stand  in  need  in  this 
work.  Colonel  Stanhope  has  kindly  taken 
diarge  of.  I  take  this  occasion  to  assure  you 
of  <£e  high  sentiments  of  esteem  and  dis- 
tinguished consideration,  with  whidi  I  have 
the  honour  to  be.  Sir,  your  very  biunble  and 
very  obedient  servant, 

(Signed)    Th.  Neoeis. 

To  Mr,  Jeremy  Bentham^  ffc  ffc.  ffc, 

Jeremy  Bentham  to  Theodore  Negris,  in  answer 
to  his  letter  No.  6. 

Cast  avec  un  plaisir  bien  sinc^  que  j'ai 
recu,  par  les  mains  de  notre  illustre  et  ex- 
cellent ami  THonorable  Colonel  Leicester 
Stanhope,  la  lettre  dont  vous  avez  bien  vou- 
lu  mlionorer.  Je  recevrai,  si  je  suis  encore 
en  vie,  avec  une  satisfactioD  oorrespondante, 
votre  travail  dont  vous  me  donnez  resperanoe 
sur  le  code  dvil;  et  j'y  porterai  Tattention, 
dont,  au  dire  de  notre  susdit  ami,  il  ne  peut 
manquer  d'etre  digne.  A  Ten  croire,  c'est 
un  vrai  bonheur  pour  la  Gr^,  de  oontenir 
dans  son  seb  une  main,  si  bien  assortie  &  une 
esp^  de  travail  Utteraire,  dont  Timportanoe 
lattse  en  arri^  i  une  distonoe  infinie  toutes 
lesautrea. 

Qnaot  an  Constitutionnel  —  un  code,  sur 
lequelj'ai  travaille  i-peu-prds  deux  annees, 
manque  peu  d'etre  en  etat  d'etre  envoye  en 
manuscrit  i  Pkris,  i  votre  excellent  Docteur 
Cocai,*  qui  a  eu  la  bonte  de  promettre  d'en 
foire  une  traduction  en  Gr ec  modeme,  laquelle 
aera  imprimee  i  Puis,  et  je  crois  avec  1*  An- 
glais it  cot^,  pour  lea  exemplalres  en  dtre  dis- 
tribn^  en  Gr^ce. 

Vous  m*obligeriez.  Monsieur,  en  me  don- 
nant  quelquesrenseignemens  sur  les  endroits 
qui  seroient  les  plus  convenables  it  cet  ^ard, 
et  les  personnes  dans  oes  endroits  auxquelles 
fl  sermt  le  plus  convenable  de  les  adrewer. 

Apres  la  situation  de  Premier  MUnistret 
lequel,  dans  le  corps  li^latif  est  dans  mon 
code  le  premier  fonctionaire,  4-peu-pr^ 


•  By  the  ill  health  of  that  excellent  man,  this 
design  was  frustrated. 


comraeeheslea  Etata  Unis  Anglo- Aaericdfls, 
lePresldeat — laplusimportanteestedlede 
Jfimsfre  lie  2t  jK^iMe  .*  et  c'est  avec  une  alii- 
fiietion  peu  ordinaire  que  je  crois  voir,  dms 
la  personne  de  I'auteur  destin^  du  code  mil, 
un  legiste,  et  honme  d'dtst  si  capsUe  de  k 
rempHr. 

Ayant  oul  dire,  que  par  d  et  par  U  ea 
Grdce,  il  existe  jjurieurs  exempkires  de  met 
ouvrages  edites  en  Francaia  par  mon  aod 
Dumont,  ou  au  moins  de  i'onvrage  principal, 
nomme  TVaitSdeLegisiatioHf  dt^etPende^ 
en  trois  volumes,  en  8vo,  il  m*eat  triste  d'sp- 
prendre,  qu'aucun  au  depart  de  Stanhope, 
n'en  avoit  jamais  passe  dans  vos  mains.  Fv 
la  pr^sente  occasion,  j'ai  fiut  oe  que  j'ai  pA 
pour  oomUer  une  psortie  de  ce  vide,  et  je  ne 
mets  en  devoir  pour  en  trouverd'totres.  Un 
exempUdre  d*un  traits  sur  les  P^uves  Jofi- 
daires,  duis  lequel  j*ai  tftdie  de  oonvrir  le 
champ  entier  de  ce  siqet  jusquHd  vierge,  est 
actuellement  dans  mon  pouvoir:  mais  par 
cette  occasion,  qui  est  preasaute,  je  ne  fsb 
pas  dans  le  naoment  si  je  pourrais  trouver  id 
des  exemplaires  de  Tun  ou  de  Tautre  des  deoz 
autres  de  mes  ouvrages  d-denns  indiqa^. 
Je  vab  envoyer  tout  ce  qui,  dans  le  momeot, 
est  en  mon  pouvoir,  de  ceux  qui  aont  en  IsBgae 
intelligible.  Quant  a  ceux  qui  sont  en  Ang^ 
ce  n'est  pas  le  moment  pour  cherdier  i  en 
encombrer  vos  taUettes. 

La  presente  est  acoompagnee  d'une  liste  i- 
peu-prds  complette  de  ceux  de  mes  ouvnges 
quiontju8qu*ici8ortidelapre88e.  lb  ne  sort 
pas  tous  encore  publics. 

Dds  que  ce  paquet  voos  soit  parvenu,  je 
me  fie  &  votoe  amitie  pour  saisir  la  premie 
occasion  de  m'en  finre  receroir  la  nouvdle. 
(SignQ    Jb&bmt  Bbrthak. 

(TRANSLATIOK.) 

Jeremy  Bentham  to  Theodore  Ifegris. 

I  HAVE  received  by  the  hands  of  our  nias- 
trious  and  excellent  friend  Colonel  Leicester 
Stanhope,  with  very  sincere  pleasure,  the  let- 
ter with  which  you  have  been  so  good  as  to 
honour  me.  I  shall  receive,  if  I  am  still  alive, 
vrith  corresponding  satis&ction,  the  work 
which  ^ou  allow  me  to  hope  for  on  the  ctvA 
code;  it  shall  have  my  best  attention,  of 
which,  according  to  our  said  friend's  aoeouat, 
it  cannot  fril  <^  being  worthy.  It  must  be 
truly  an  honour  to  Greece,  to  possess  a  pea 
so  appropriately  qualified  for  a  literary  laboor, 
whose  importance  leaves  sJl  oUiers  at  an  ia- 
finite  distance. 

As  fiir  as  the  constitutional  partisooo- 
cemed,  a  code  upon  which  I  have  laboured 
nearly  two  years,  is  very  nearly  in  a  state  to  be 
sent  in  manuscript  to  Paris,  to  your  exceUent 
Doctor  Corai,  who  has  had  the  goodness  to 
promise  to  make  tiie  translation  into  modera 
Greek,  which  vrill  be  printed  at  Paris,  and  I 
believe  with  the  Engndi  annexed,  hi  order 
that  the  cofuea  may  be  distributed  in  Greece. 
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TevwiUoUigeme,  Sir,bygivfaigiiie 
lafomistion  retpeetingthe  most  eligible  placet 
for  tiMt  porpote,  and  alto  the  penons  at  those 
placet  to  whom  it  will  be  proper  to  addrett 
them. 

After  the  ritnation  ofptiiM  miniitir,  who» 
in  the  legislative  body,  is  in  my  code  the  first 
fonctioiiary,  nearly  similar  to  the  President 
of  the  Ang^American  United  States,  the 
moat  important  is  that  of  the  Minister  of  Jus- 
tice; aiiid  it  is  with  no  little  satis&ction,  I 
perceive,  in  the  person  of  the  author  <^  the 
civfloode,  alegist  and  statesman  so  weU able 
to  fill  that  office. 

Having  heard,  that  here  and  there  in  Qreeoe 
tbert  are  several  copies  of  my  works,  written 
in  French  1^  my  friend  Domont,  or  at  least 
ci  the  prinapal  waik,  entitled,  '*  TraitSde  Le* 
ffidaHtmCivtle  et  Penale"  in  three  volmnes  in 
8vo,  I  regret  to  find,  that  at  the  period  of 
Colonel  Stanhope's  departure  it  had  not  been 
aeenbyyou.  By  the  present  occasion  I  have 
tried  to  repair  that  lost,  and  shall  also  avail 
myself  <^  future  opportunities.  A  copy  of  a 
treatise  on  judicial  evidence,  in  which  I  have 
tried  to  lay  open  the  whole  field  <^  argument, 
is  now  finished ;  but  ,by  this  opportunity, 
which  is  a  hurried  one,  I  am  in  doubt  whe- 
ther I  shall  be  able  to  forward  copies  of  either 
one  or  the  other  of  these  works.  I  shall  send 
all  I  possess  which  are  in  a  language  fiuniliar 
to  you.  With  regard  to  those  which  are  in 
English,  it  will  not  be  worth  while  to  encum- 
ber you. 

The  present  is  accompanied  bv  a  nearly 
complete  Ust  of  such  of  my  works  as  have 
aheady  issued  firom  the  press,  but  they  are 
not  yet  all  published. 

AJs  soon  as  this  packet  comes  to  hand,  I 
trust  to  your  friendship  to  take  the  first  op- 
portunity to  let  me  know  you  have  received  it. 
(Signed)    Jiasjcr  Bbntham. 

LeUtr  8.  To  the  Prmnakmal  Govgnment  of 
Or€ee$:  wriih  part  of  a  OmMtUutumal  Code, 

Legislators,  ^  On  the  25th  of  October  last, 
1834,  I  had  tiie  pleasure  to  receive  tiie  two 
letters  with  whidi  you  were  pleased  to  ho- 
nour me,  both  dated  from  Napoli  de  Roma- 
nia; the  one,  of  the  11th  August  1824,  with 
the  signatures  of  the  vtce-pr^ndeniy  oMd  chief 
aeeretary  ef  ike  aenate  ;  the  other,  oif  the  next 
dby,  wHh  the  signature  of  the  provieumaJ 
Meeretay^enerai^  P.  O.  Rodioe,  according  to 
the  translations  with  which  I  was  fiivoured 
^  your  three  deputies  here. 

The  &vourable  mention  which  you  are 
pleated  to  make,  of  sudi  of  my  papers  as  yon 
iMd  then  received,  fills  me  with  shame  and 
regret  at  tiie  thoughts  of  the  imperfect  state 
in  which  I  was  obliged  to  send  those  frag- 
ments. My  hopes  were,  that  they  might  prove 
■omewhat  better  than  nothing:  and  Hwat 
in  that  hope  that  1  ventured  &ut  to  pot  to 


hazard  any  little  reputation  whidi  may  belong 
tome. 

Since  that  thne,  to  wit,  by  a  letter  dated 
24th  September  1824,  or  thereabouts,  I  ven- 
tured to  address  to  you,  together  with  an 
explanatory  paper  or  two,  an  ordinance  in 
Spanith  relative  to  the  tactics  of  the  legis- 
lature of  the  republic  of  Buenos  Ayres,  in 
late  Spanish  America.  For  my  pardon  for  this 
liberty,  I  trusted  to  the  accompanying  as- 
surance given  roe  by  the  Ulnstrious  draughts- 
man, that  it  had  been  framed  in  conformity  to 
the  principles  developed  in  a  work  of  mine, 
whidi  for  these  fourteen  years  has  been  before 
the  pubUc  in  Frendu 

I  now  take  the  fbrther  liberty  of  begging 
your  acceptance  of  a  concisely  expressedTout, 
In  so  fin*  as  my  conception  is  correct,  an  alU 
comprehensive  plan,  tor  the  education,  loca- 
tion, and  remuneration  of  the  fnnctioniries  of 
any  republican  government,  in  all  their  seve- 
nd  official  situations.  Without  any  addition 
at  the  expense  of  the  public,  the  same  plan 
is  calculated  to  serve  ror  an  entire  system  of 
national  instruction,  to  fiur  as  regaids  those 
whose  condition  in  life  requires,  whOe  their 
pecuniary  circumstances  enable  them,  to  im- 
pove  their  minds  by  inteUectual  culture.  I 
have  therein,  I  hope,  made  tolerably  well 
apparent  the  inseparable  connexion  which,  in 
the  case  of  official  men,  I  have  found  to  have 
place  between  the  strictest  frugality  and  the 
highest  degree  of  aptitude,  with  reference  to 
their  several  situations.  Prindple,  title,  and 
motto — QgMai  aptitude  maxmized-^expense 
wmnmixed,  I  know  not  whether,  in  any  sudi 
compressed  form,  it  will  be  found  translate- 
able,  with  correspondent  concision,  into  your 
present  language.  From  first  to  last,  in  pre- 
paring these  papers,  I  have  kept  a  more 
espeeud  eye  on  what  has  been  represented  to 
me  as  being  the  situation  of  that  country — I 
need  not  name  it  to  you — which  is  in  so  pre- 
eminent a  degree  dw  to  me. 

This  plan  is  contained  in  four  out  of  the 
twenty  sections,  or  thereabouts,  of  the  twenty- 
dght  dispters,  or  thereabouts,  into  which  the 
matter  of  my  proposed  code,  in  its  present 
state,  stands  divided.  Alas  I  it  is  not  even  yet 
completed :  stiD,  so  &r  as  regards  the  pro- 
posed text,  it  wants  but  very  little  of  being 
so.  RoMons,  expository  matter,  and  instruc- 
tions for  the  legislator,  are  settied  in  sub- 
stance, and  may  fitnn  time  to  time  follow, 
according  as  time  and  occasion  permit.  My 
hope  is,  thttt,  in  some  degree,  the  proposed 
text  will  be  found  to  contain  m  itsdf  the  et- 
senoe  of  the  reasons  by  whi<^  it  was  suggested. 
I  indote  the  titlet  of  the  tevertl  chapters 
and  tectiont  of  the  whole,  at  they  stand  at 


A  drcumttance  which,  in  no  inconsidertble 
degree,  hat  contributed  to  the  retardation,  it 
the  neeetiary  and  mott  intimate  connexion 
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which  has  plaoe  between  the  code  of  judicial 
procedure,  and  that  part  of  the  constitutional 
code  whidi  regards  the  judiciary  brandi  of 
the  official  establishment.  In  that  same  pro- 
cedure code,  I  have  alreadv  made  consider- 
able progress.  In  it  my  enaeavour  has  been, 
to  apply  upon  a  national  scale,  as  fiir  as  cir- 
cumstances will  allow,  those  simple  principles 
by  which  the  conduct  of  a  kind  and  prudent 
fiither  is  guided,  in  the  judgment  exercised 
by  him  on  the  conduct  of  his  children.  If  I 
live  to  finish  it,  it  will  be  tiie  first  code  of 
procedure  that  ever  had  the  ends  of  justice 
for  its  sole,  or  so  much  as  its  main,  object : 
all  others  having  had  for  their  main  object 
the  advancement  of  the  sinister  interest  of 
their  makers — the  ruling  functionaries ;  more 
especiaUj^  those  of  the  judiciary  class,  eund 
those  their  prctfessional  associates,  firom  whom 
they  spring :  and  to  this  cause  may  be  attri- 
buted all  that  harshness,  obscuritv,  unneces- 
sary complicatedness,  and  expensiveness,  by 
which  all  the  procedure  codes  as  yet  in  exist- 
ence are  more  or  less  strongly  marked. 

Another  paper,  which  I  now  add,  is  de- 
signed to  serve  as  a  substitute  to  a  short  sec- 
tion in  the  former  edition — if  I  may  so  call 
it — of  mv  Code :  it  is  that  which  regards  the 
re-eligibinty  of  the  members  of  the  legislative 
assembly,  composed  of  deputies  of  tiie  people. 
The  object  of  it  is,  to  supply,  for  that  most 
important  of  trusts,  a  constant  stock  of  com- 
petitors, composed  of  tried  mea,  whose  de- 
grees of  aptitude,  absolute  and  comparative, 
have  been  manifested  by  experience ;  instead 
of  pladng  things,  as  is  customary,  upon  such 
a  footing  that,  whether  the  first  dioice  be 
fortunate,  or  ever  so  unfortunate,  the  people 
find  themselves,  notwithstanding  the  forms 
of  election,  under  a  sort  of  necessity  to  con- 
tinue it.  This  point  I  flatter  myself  with 
having  secured ;  and  at  the  same  time,  with- 
out depriving  the  people  of  any  part  of  that 
advantage,  which  is  looked  for  in  the  conti- 
nually increasing  experience  and  wisdom  of 
those  who  have  distinguished  themselves 
among  their  colleagues. 

Po8t»cript  relative  to  the  ten  Greek  Youths 
hrought  to  England^  Anno  1824,  by  Mr, 
Blaquiere,  — -  (It  will  be  read  to  the  Legis- 
lative Council,  or  .otherwise  disposed  of — 
for  example,  by  being  sent  to  a  Govern- 
ment newspaper — as  they  may  be  pleased 
to  direct.) 

In  regard  to  the  Greek  youths,  whom  Bir. 
Blaquiere  brou^t  hither  for  education,  I 
have  observed  m  one  of  the  Greek  news- 
papers, a  little  misconception,  which  it  seems 
incumbent  on  me  to  rectify.  Tl&ee  is  there 
mentioned  as  the  number  for  wkddk  I  have 
undertaken  to  provide.  T\oo,  and  two  only, 
is  the  number  to  which  my  engagement  ap- 
plied.   This  appears  firom  the  printed  work 


published  here  in  London,  by  Cokmd  Sfan- 
hope,  intituled,  "  Greece  in  1823  and  1894," 
in  which  is  inserted  the  commisaion  given  to 
him  on  that  subject  by  me ;  as  also  from  ■; 
correspondence  on  the  subject  with  yo«r  de- 
puties here,  as  contained  in  two  letters,  one 
fi^Mn  me  to  them,  dated  March  1824,  the 
other  from  them  to  me,  dated  March  1824: 
and  the  time  mentioned  as  that  during  which 
my  engagement  fiyr  their  maintenance  andedo- 
cation  here  was  to  continue,  stands  Kmited  to 
three  years.  The  expense  to  me  will  be  fi«« 
about  £160  to  about  £180  a-year~doIlan 
850,  more  or  less,  per  tmnmnu 

No  disappointment  will,  I  flatter  aiy8el( 
be  experienced  on  that  account.  Ten  h  the 
number  ci  youths  whom  M.  Blaquiere  took 
chargeof.  Regretted,  to  the  degree  that  may 
be  imagined,  one  of  them  died  on  the  passage. 
Of  the  nine  that  arrived,  one  has  beoi  taken 
charge  of  by  a  fiiend  of  mine,  with  whom  I 
am  likely,  every  now  and  then,  to  see  hin : 
my  friend  being  highly  delighted  with  him, 
and  entertaining,  in  relation  to  his  inteUectaal 
proficiency  and  political  usefiilnesa,  the  most 
sanguine  expectations. 

The  two,  whom,  upon  hearing  the  report 
of  the  trust- worthy  persons  with  whom  they 
have  b^n  stationed  fiir  the  purpose  of  lesra- 
ing  to  hold  conversation  in  Engliah,  I  hsfe 
taken  charge  of,  are  Stasnoe  iVoAos,  son,  if  I 
am  not  mimnformed,  of  an  epardi  of  Livafis, 
and  EustratioB  Rallis.  Not  many  days  ago^ 
under  the  charge  of  one  of  the  masters,  thef 
went  to  the  sdbool,  the  rhararter  of  whicb, 
as  abundantly  made  known  to  me,  constttoted 
an  inducement,  without  which  I  should  never 
have  ventured  to  take  upon  myself  so  serioos 
a  charge.* 

Three  are  thus  accounted  fixr.  The  other 
six  remain  under  the  care  <^  those  of  oar  dis- 
tinguished Philhellenists  who  have  so  long 
combined  their  benevolent  labours  under  the 
aggregate  name  of  the  Greek  Committee, 

Receive  once  more,  venerable  legisktoct, 
the  ardent  good  wishes  of  your  labonoos  and 
devoted  servant,  Jbremt  Bbntham. 

'f-8qmn  Plaoe,  WMtmlnatar, 
Jannary  S8, 1835. 


*  Nakos,  bavins  fbr  a  consideiable  time  bees 
labouring,  to  an  auoming  degree,  under  the  in- 
disposition called,  in  fiumliar  langua^  mathtr^ 
sicknesi,  and  his  mother,  at  the  same  traie,  nnda 
the  corresponding  malady,  was,  at  their  joint  re- 
ouest,  sent  back  to  Greece,  under  the  care  of  the 
then  Greek  envoys,  Messrs.  Orlando  and  Lu- 
riottis ;  but,  when  he  went,  it  was  with  a  dedand 
intention  to  come  back  again,  if  he  could  find 
means,  after  a  residence  m  a  year  or  two  in  hii 
native  hmd.  RailU^  before  he  had  passed  ai 
Haalewood  his  term  of  three  yeu%,  had  made 
such  progress,  and  conducted  himself  so  well  in 
every  respect,  that  he  received  from  the  masien 
an  invitation  to  continue  his  residence  at  the 
school,  hi  quality  of  usher,  which  inritation  lie 
I  aooepted. 
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7.  Letter  tteetrnpamprng  the  Certificate  of  Je- 
remg  BeiUham*t  Election  at  a  Member  of 
the  PhihaUhropic  Sodety  at  Tripohtza. 

Ami/in  »^«X«Ttf«t  tif  r§^  m/u^ifvt  "EXXumm, 
)b  if^v*^  fit*  iXw  r»¥r§  f  kwteitMrnet  in  kwi 
riif  kfdyvmeiw  r^^ttv  «ifiXii/fif,  jmi^  Zr$  i  ^fiXtm 
•J^m  lif  fnifU  9r§XXd»4t  X*t^f  um^^i*  u$  rkg 
ffuiiTtnkt  TB^'ESuitt  t***  I^"'«f>  ^*S  ^kt  ixti" 
mg  4  TlmTfit  fM¥  /t  2rrf iXi  rvM^it,  Kmrk  xt^*t 
Amv-m  ««'«f  *jr«r«r,  rM  ifa^Xtyi  kwttMVt  x*^***'* 
Mmirtt  imvx'f^^  vytim*  »tu  fUM^tCfmrm  %ik  rii» 
i^nt  %ttviiTfi0tf  »mi  i^iXuttt  T$d  w§XtTtm§¥  kw- 

'£»  r*lr  ktTtw^»9ttwtt9  rnt  K^itrnf, 

i*E/t,  'AfTttftmitif, 
'Et  VmvwXip, 
r9  11  (S8)  Aiytiewm,  1924. 

(SUBSTANCE  OF  THE  ABOVE.) 

To  the  Master  ofLawB,  Jeremy  Bentham, 

Honoured  Sir,  —  Though  not  able  to  avail 
myself  of  your  writings  to  their  full  extent, 
I  have  received  much  instruction  from  their 
perusal,  and  I  trust  they  will  be  permanently 
useful  to  my  country.     Allow  me,  then,  to 
communicate  to  you  my  own  thanks,  and  the 
thanks  of  my  countrymen,  and  to  hope  your 
life  may  be  prolonged  many  happy  years.     I 
have  the  honour  to  subscribe  myself,  Sir, 
Eman.  Antoniadis, 
The  Vice-Preaident  of  the 
Island  of  Candia,  Src.  SfC, 
'    Napoli,ll-S3Aiigiiitl834. 

K*r«r4imrcj'0  Kv^ff  *U^%fttttt  Btt^tlf/nig  $tg 
rk*  v^^rvr  r«|iy  riif  ^tXm90^»Mn»tif  'Erm^imt, 
*E3<I^  iy  Wwwr;uV  Tijiy  A»>  •irrmt  Amtti'  AViw  Anlf 

*H  *Einr^»9^, — VimiX  rt#«»«(f>f. 
N.  KtfXXi^ynf. 
TttisytBt  TXM0d»iif, 
*l*tmffnt  8f«r«»fff. 
Anftu  Air#iXA«r* 

*ltdfftit  BXcrriff* 
Tfmftf^^V.  *X§y»$Tii$. 

(TRANSLATION.) 

Philanthropic  Society. 
The  name  of  Jeremy  Bentham  is  inscribed 
in  the  first  class  of  the  Philanthropic  Society. 
Given  at  NapoU,  14th  August  1824. 
Directors — Nic.  Gerakaeis. 
N.  Kallbrgu. 
Gboeob  Glabakis. 
John  Theotokis. 
Dbm.  Dbsbillas. 
Th.  Neoeis. 
John  Ylabsis. 
The  Secretary  ^^,  Phlogaitib. 


Jeremy  Bentham  to  Alexander  Mavro- 
cordato. 

Encourage  par  Bowring,  ye  me  haarde  k 
vous  adresser  de  cette  manik'e,  mon  ills, 
pour  vous  presenter  quelques  petits  oonseils, 
qui  conviennent,  ce  me  semble,  k  votre  po- 
sition, et  dont  les  motift  ne  peuvent  pas  Hra 
meconuus.  Pour  fondement,  je  suppose  (car 
dans  toute  autre  supposition,  il  ne  vaudirait 
pas  la  peine  de  lire  da  vantage) — je  suppose 
qu*4  regard  de  quelque  partie  de  mon  projet 
ue  code  constitutif,  il  n'y  auroit  pas  de  re- 
pugnance k  en  faire  plus  ou  mdns  d'usage. 
Or  c*est  en  vous  que  je  crois  voir  le  chef  dies- 
tine  de  la  republique.  Dans  mon  code  le  chef 
ne  s'appelle  que  Premier  Ministre,  soumis  en- 
tidrement  au  corps  legislatif,  comme  celui-ci 
est  au  pevple  en  sa  auidite  de  corps  constitutif, 
Nonobftant  cette  double  sujettion,  voili,  ce 
me  semble,  un  poste  qui  ne  serait  pas  k  dedai- 
gner  par  quelque  individu  que  ce  soit,  m^me 
par  celui  qui  sans  cela  serait  le  chef  et  le  seul 
chef.  Car  vous  voyez,  ou  bien  vous  verrez, 
comme  il  a  sous  ses  ordres  tons  les  sous-mi- 
nistres  dans  les  departemens  desqnels,  pris 
dans  leur  ensemble,  est  compris  le  total  de 
l*autorite  administrative;  et  comme  c'est  il 
lui  k  les  deplacer  aussi  bien  qu'^  les  placer : 
et  qu'il  n'est  pas,  comme  le  chef  des  Etats 
Unis,  entrave  par  un  senat,  lequel,  tout  en 
lui  allegeant,  et  rendant,  pour  ainsi  dire,  in- 
effectif,  le  joug  de  la  responsabilite,  lui  Ate 
en  mdme  tems  i  I'egard  du  placement  d*une 
grande  partie  des  fonctionnaires  en  sous  ordre 
vingt-une  sur  vingt-deuz  parties:  puisqu'il  ne 
peut  rien  &ire  dans  ce  genre  sans  le  consente- 
ment  de  la  majorite  de  leur  nombre,  c'est  k 
dire  de  quarante:  ainsi  il  ne  tient  qu*i  euz 
d*exiger  que  sur  chaque  vingt-deux  places 
chacun  d*eux  place  un  de  ses  proteges,  en  lui 
laissant  la  vingt-deuxi^me. 

Quant  k  cette  double  sujetion  d-dessus, 
je  n'y  vols  rien  qui  devroit  vous  donner  le 
sentiment  d*un  g^ne  incommode ;  ni  par  rap- 
port i  I'int^ret  de  Vetat,  ni  par  rapport  k  votre 
int^ret  en  particulier.  II  me  semble,  que  si 
vous  avez  le  bonheur  de  posseder  le  degre 
de  popularite  que  Ton  dit  que  vous  possedez, 
vous  n'en  souffreriez  rien  en  effet.  Car,  au 
gr6  du  peuple  en  son  entier,  je  ne  saurois 
m*imaginer  comment  un  homme,  qui,  sous 
une  forme  de  gouvemement  provisoire,  est  en 
efiTet  le  chef  de  1  etat,  puisse  mieux  meriter, 

au*en  le  placeant  ce  m^me  peuple,  au  moyen 
u  pottvoir  constitutif,  sur  la  t^te  de  la  puis- 
sance legislative ;  laquelle,  sans  cette  subor- 
donnation,  auroit  le  pouvoir  absolu,  puisqu'elle 
n'est  pas  entravee  par  aucune  puissance  coor- 
donnee,  par  aucun  autre  corps  politique,  ni 
par  un  veto  dans  les  mains  d'aucun  individu. 
Cela  6tant,  si  pour  accepter  la  position  que 
je  vous  destine,  vous  avez  un  samfice  k  fure 
en  apparence,  ma  pensee  est,  que  dans  votre 
,  particulier  ce  ne   serait  qu'en  apparence 
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» ce  qae  Tout  p^driet  oi  poorar  no* 
ioiiiii  ci  ottemiMe,  Tout  oi  gigneries  Teqni- 
vilenty  ei  mime  d'ftfiDtage,  en  inftoQiiee  effw- 
tire;  li  cela  est,  U  4imin«tioii  de  pouToir 
eflbetif  ne  senit  pes  poor  yous:  elle  ne  le- 
rtit  que  poor  TOt  taecesieiin.  Youi  Pauries 
pour  U  Tie  ce  pottToir  li  tolide,  i  moios  que 
fe  oorpe  legUli^iie  8'afiee  k  Tons  depkoer: 
mtb  fi  Tons  TOO!  condidte*  de  fii^oo  i  eon- 
tenrer  I'ettime  da  people,  le  eorpe  lept^tiH 
foomif  eomme  il  est  an  poavotr  ooostHatif 
de  oe  mime  people— le  eorpe  dont  diaqoe 
membre  pent  en  tout  terns  lire  deplaoe  per 
set  commettanfl — n'oeeroit  pas  tous  deplaoer. 

Ao  reste,  quant  it  ce  pouvoir,  que  j'appdle 
ditloeattf,  que  je  donne  au  peuple,  non  seule- 
ment  4  Tegard  des  membres  da  corps  l%is- 
latii^  et  eek,  mats  auasi  4  r%ard  du  premier 
ndnistre,  ne  craignes  pas  quil  n'en  abuse  4 
rotre  prejudice.  Oai,  si  en  deplaceant  un 
premier  ministre,  il  pourrait  en  mime  tems 
en  mettre  un  autre  4  sa  place ;  car,  dans  oe 
cas,  il  ne  saoroit  manouer  tel  et  tel  boute- 
feu,  eonstamment  emploil  4  les  engager  4 
deplacer  le  fiooctionnaire  actual,  sans  raison 
valable,  et  seulement  pour  I'anntage,  4  lui 
boutefieu,  de  s*emparer  de  la  dipouille  ou  de 
la  Aire  donner  4  quelqa'un  a?ec  lequel  il  agit 
en  concert. 

Hais,  d'aprls  le  code  dont  il  est  question, 
•ncun  meneur  du  peuple  ne  sauroit  se  fsdre 
un  profit  particulier,  de  cette  fii^on  ni  d*au- 
cune  autre:  ainsi,  si  jamais  il  se  trouvott 
quelqu*un  asses  bardi  pour  en  fiure  la  propo- 
tttion,  oe  ne  pourroit  Itre  que  dans  la  per- 
suasion que  Ib  bien  de  I'etat  denumde  ce 
cfaangement  d'une  mani^  imperieuse :  per- 
suasion, dans  laquelle,  pour  reussir,  il  lui  fau- 
droit  la  concurrence,  active  et  soutenue,  de  la 
mijoriti  du  peuple. 

On  yerroit,  il  est  vrai,  le  corps  legislatif 
et  le  corps  constitutif,  c'est  4  dire  le  peuple, 
an-dessus  de  vous :  ainsi,  ce  n'est  que  provi- 
sionellement  que  I'on  vous  verroit  place  pour 
le  vie ;  puisque  non  seulement  le  corps  legis- 
latif mais  aussi  le  corps  constitutif  auroit 
toigours  le  pouToir  de  tous  deplacer. 

Mais,  au  Ueu  dfun  pouvoir  adverse,  le  pou- 
Toir du  corps  constitutif  seroit  pour  vous  une 
sauvegarde :  car  si,  par  avoir  bien  servi  les 
interlts  du  people,  le  corps  legislatif  s*avise- 
rait  de  vous  deplacer,  il  ne  manqueroit  pas 
d*encourir  le  ressentiment  du  peuple,  et  par 
14,  riniluence  individuelledes  membree  de  ce 
eorps  seroit  reduite  4  nuUite. 

£t  ce  pouvoir  do  corps  constitoti^  qodqoe 
grand  qo'il  paroisse,  poisqoll  renferme  cuoi 
de  deplacer  toos  ses  fonctionnaires — qo*est- 
oe  en  effet  ?  Ce  n'est  qo'on  pouvoir  purement 
d^fensif,  et  il  n'y  a  aucun  motif  par  lequel  il 
pourroit  Itre  conduit  4  en  abuser.  Oui ;  s*il 
a'y  trouvoit  attadie  lepoovoir  de  plBoer,^ne 
At-oe  qu'un  seul  individu,  dans  une  situation, 
doule*  soit  d*un  gnndo  masse  de 


soitd^m  grand  poaroir;  dssM  cecss,  3  cai 
aurort  et  la  tentatKNi  et  le  asojcn ;  cv,  i 
diaques  corps  de  Totans  fl  j  aurett  ^ 
meneur,  qui,  poor  aeqoerir,  soit  poor  Isi- 
mlme,  soit  poor  on  associe,  I'obiiet  rtmiabii, 
s'effiofoerait  d'en  fiuredepoi^Der  le  posscascv. 
Msis  sous  le  code  propose,  honms  les  sttgea 
dans  I'assemblle  legisktiTe,  ni  le  corps  eoa- 
stitutif  en  son  entier,  ni  aniLuue  de  sea  aee- 
tioos,n%1amoindreplaee4deBner;  detatm 
les  pbees,  le  patronage  se  portage  entre  Tons 
et  le  minbtre  de  la  justice ;  eteesplscesdsM 
TAssemUee,  il  n'y  en  a  aocone,  qm  donne 
an  posseseeur  dans  son  particulier  le  moin- 
dre  <^jet  de  oouToitise :  le  seul  olget  de  la 
sorte,  dans  la  collation  duquel  il  pooolde  la 
mdndre  influence  firecte,  c'est  TofBee  de 
premier  ministre :  et  dans  Texerdoe  de  oette 
fonction  il  n'a  qo'on  pooToir  fractionnaire, 
n'etant  4  cet  ^ardrien  par  loi-mlme :— rien, 
sans  avoir  avec  loi  la  mijorit^  de  ses  eoQIgaes^ 
Je  finis  4  la  Romaine —  Vak  et  aw  am. 

(TEANSLATIOir.) 

Encouraged  by  Bowring,  I  ventore  to  ad- 
dress yoo  in  this  manner,  my  son,  tot  tbe 
porpose  of  soggesting  to  yoo  a  few  consider- 
ations which  present  themselves  to  my  view, 
as  being  applicable  to  the  position  you  are  in. 
Of  the  liberty  I  am  thos  taking,  the  motives 
are  too  obTioos  to  be  in  danger  of  being  mis- 
onderstood.  For  a  postolate  I  assome — for, 
bot  for  this  sopposition,  all  motiTe  for  reading 
further  woold  be  wanting  to  too — I  aesome 
that,  in  regard  to  this  orthat  port  of  aay 
prqjectof  a  oonstitotional  code,  there  win  not 
be  on  yoor  port  any  insormoontable  repog- 
nance  to  the  making  more  or  less  ose  of  it. 
To  this  sopposition  I  add  another,  namely, 
that  in  yoo  I  behold  the  destined  <^ief  of  the 
repoblic.  In  tiiis  code  of  mine,  the  appdl^- 
tion  <^  the  chief  single-seated  fimctionair  is 
simply  Prime  filinister — his  sitoatioD  alto- 
gether sobordinate  to  that  of  the  legidattTe 
bodT,  as  that  of  the  legislatiTe  body  u  to  tkttt 
of  the  people,  in  their  qoality  of  constitutiTe 
body.  Notwithstanding  tills  two-gfadedmri». 
ordination,  here,  in  my  Tiew  of  the  matter, 
is  a  sitoation  not  likely  to  be  an  object  of  die- 
dab,  even  to  a  person  who  otherwise  would 
be  a  chief,  and  even  the  sole  chief;  for,  yon 
see,  or  at  least  may  see,  how  it  is,  that  oiidcr 
his  direction  are  all  the  seToral  onnisters,  in 
whose  departments,  taken  in  the  aggregate, 
is  comprised  the  aggregate  of  the  adminbtm- 
tive  authority,  and  in  what  way  it  is  in  his 
power  to  dislocate  them  ras  I  caU  it)  as  wdl 
as  locate  them ;  and  that  his  antiiarity  is  BOt, 
like  that  of  the  chief  <^  the  United  Statea, 
clogged  by  that  of  a  senate,  which,  while  on 
the  one  hand  it  lightens  to  sodi  a  degree  as 
almost  to  raider  inefficient  the  yoke  of  his 
responsibility,  stripe  him,  at  the  same  time, 
of  one-and- twenty  out  of  two -and- twenty 
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parte  of  bis  power  of  locttion,  with  regnd 
to  eadi  of  «  great  part  of  the  wkole  number 
of  fimeUonaries  wfaoee  litaationis  tubordiiiate 
to  his.  For  (the  number  of  the  members  of 
tlie  senate  bemg  fisrty)  nothing  in  this  way  can 
he  do  without  the  oonsrat  of  a  nugority  of 
tliat  number,  that  ii  to  say,  one-and-twenty 
at  the  least ;  a  ooosequenoe  of  which  h,  that 
H  rests  at  all  times  with  each  of  them  to 
obtain  a  situation  of  this  sort  lor  one  of  his 
proiSffeBf  on  condition  of  leaving  to  the  pre- 
sident (sttdi  being  their  title  of  their  diief 
functJonary)  the  undisturbed  nomination  of 
ooe  other,  and  no  more  than  one. 

As  to  the  aboTe-mentioned  double-graded 
anbordination,  so  to  style  it,  I  see  nothing  in 
it  that  will,  when  Yiewed  in  its  true  light, 
present  to  you  the  image  of  a  troublesome 
yoke ;  troublesome  either  with  refisrence  to 
the  interest  of  the  community  at  large,  or 
with  reference  to  your  own  personal  interest 
in  particular.  It  seems  to  me,  that  if  you 
have  the  felicity  of  possessing  tlwt  degree  dT 
popularity  which  you  are  said  to  possess,  the 
yoke,  such  as  it  is,  ii  one  from  which  you 
will  not  £»el  any  real  incouTenience ;  for  it 
aeems  not  to  me  in  what  way  it  is  possible 
€or  a  man  who,  under  a  popular  form  of  go- 
vernment, is  in  effect  as  wdl  as  in  name  the 
diief  of  the  state,  in  any  other  way  more  ef- 
fectually to  recommend  himself  to  the  favour 
of  the  whole  body  of  the  people,  than  by  put- 
ting and  keeping  that  same  body  in  effect  over 
the  head  of  the  legblative  autiiority — that 
same  authority  wluch,  but  for  this  subordi- 
nation, would  be  in  possession  of  absolute 
power,  not  being  shackled  by  any  other  au- 
thority that  is  co-ordinate  to  it,  by  any  other 
body  politic,  nor  by  a  veto  in  the  hands  of  any 
single  person.  This  being  the  case,  if  so  it  be 
that,  by  giving  your  acceptance  to  the  situa- 
ation  which  I  have  thus  marked  out  for  you, 
a  sacrifice  of  any  sort  would  be  to  be  made 
by  you,  my  notion  of  the  matter  is,  that  in 
your  own  individual  instance  any  such  sacri- 
fice would  be  in  appearance  only ;  the  case 
being,  that  for  whatever  you  lost  in  nominal 
and  ostensible  power,  you  would  gain  more 
than  the  equiviJent  in  effective  influence:  in 
which  case,  the  diminution  of  power  would 
not  apply  to  you ;  it  would  be  confined  to  your 
This  power,  substantial  as  it  is, 


yon  would  possess  for  life,  in  every  other 
then  that  of  the  legislative  body's  taking  upon 
itself  to  displace  you ;  but  if  you  do  but  so 
eomport  yourself  as  to  preserve  the  esteem 
of  die  people,  the  legislative  body,  subject 
as  it  is  to  the  constitutive  power  of  this  said 
people,  liable  as  every  member  of  it  is  to  be 
displaced  by  that  part  of  the  people  of  which 
his  electors  are  composed,  would  not  dare  to 
attempt  to  remove  you. 

Nor  yet,  in  regard  to  this  power,  which  I 
call  the  disloeative  power,  and  which  I  give 


to  the  peojple,  exercisable  not  only  on  the 
members  of  the  legislative  body,  but  also  on 
the  prime  minister  himself,  fear  not  its  being 
abusively  employed  to  jrour  preiudice.  Tes, 
if,  after  displadng  a  prmie  minister,  it  were 
also  in  their  power  to  put  another  inhu  place ; 
for  in  that  case  seldom  would  there  be  any 
want  <^  this  or  that  demagogue,  whose  con- 
stant object  and  employment  it  would  be  to 
engage  them  to  dbplace  the  functionary  in 
office,  whoever  he  was ;  to  displace  him  with- 
out any  sufficient  reason,  and  for  no  advantage 
to  anybody  but  this  same  demagogue,  whose 
object  it  would  be,  eitiier  to  possess  himself 
of  the  spoil,  or  to  get  it  bestowed  upon  some 
one  with  whom  he  was  in  league. 

But  under  the  code  in  question,  no  such 
sinister  profit  could  any  leader  of  the  people 
make,  either  in  this  way  or  in  any  other,  the 
sole  power  of  filling  up  the  gap  remaining 
with  the  legislature,  llius  it  is,  that,  should 
there  ever  appear  a  person  bold  enough  to 
bring  forward  any  such  proposition,  it  could 
not  be  any  otherwise  than  under  the  persua- 
sion, that  tiie  good  of  tiie  state  presented  an 
imperative  demand  for  the  proposed  change ; 
a  persuasion  by  which  no  effect  could  be  pro- 
duced in  any  other  case  than  that  of  its  being 
shared  in  by  the  majority  of  the  people. 

True  it  is,  there  would  be  the  l^islative 
body — there  would  be  the  constitutive  autho- 
rity ;  that  is  to  say  the  people,  in  a  situation 
superior  to  your's;  insomuch  that  it  is  but 
provisionally  that  you  would  be  seated  in  it 
for  life,  since,  as  above  stated,  not  only  that 
same  legislative  body,  but  that  same  consti- 
tutive body,  will  always  have  it,  each  of  them, 
in  its  power  to  displace  you. 

But  instead  of  a  power  adverse  to  your's, 
that  of  the  constitutive  body  would  be  a  safe- 
guard to  it ;  fer  if  on  account  of  your  having 
done  good  service  to  the  interests  of  the 
people,  the  legislative  body  were  to  take  upon 
it  to  displace  you,  it  could  not  feil  thereby  to 
incur  the  displeasure  of  the  people ;  by  which 
means,  each  individual  whose  conduct  had 
been  adverse  to  you,  would  find  his  influence 
in  the  body  reduced  to  nothing. 

And  this  same  disloeative  power,  thus  given 
to  the  constitutive  body,  vast  as  it  appears, 
since  it  includes  in  it  the  power  of  displacing 
every  other  functionary  in  tiie  state,  what  is 
it  in  effect  ?  It  is  nothing  more  than  a  purely 
defensive  power,  not  exposed  to  the  action 
of  any  motive,  of  the  operation  of  which  the 
abuse  of  it  would  be  a  natural  consequence. 
Tes,  if  attached  to  it  there  were  any  power 
of  placing,  though  it  were  no  more  than  a 
single  indiridual,  in  a  situation  endowed  with 
a  large  mass,  eitiier  of  the  matter  of  wealth, 
or  of  the  matter  of  power :  in  either  case,  the 
people  would  at  once  be  in  posseauon  of  the 
means  and  the  motive  for  making  a  mis- 
chievous exercise  of  such  its  power;  fer,  as 


Digitized  by 


Google 


m  CODIFICATION  PROI^OSAL—  PART  IL  TESTIMONIAJLS. 


above,  in  each  body  of  voters  there  would  be 
some  leader,  who,  to  obtain,  either  for  him- 
self or  for  some  associate,  this  object  of  desire, 
would  be  making  it  his  business  to  endeavour 
to  despoil  the  possessor  of  it.  But,  under  the 
proposed  code,  no  situation  whatever,  except 
that  of  a  seat  in  the  legislative  assembly,  has 
tiie  constitutive  body,  either  in  its  entirety,  or 
in  any  of  its  sections,  the  power  of  conferring. 
Of  aU  official  situations,  the  patronage  would 
be  divided  between  you  and  the  minister  of 
justice;  and  of  these  same  seats  in  the  as- 
sembly, there  is  not  one  which  gives  to  the 
possessor  in  hu  single  capacity  any  the  lout 
object  of  general  desire ;  the  only  object  of 
that  kind,  in  the  conferring  of  which  any 
member  of  the  legislative  body  possesses  so 
much  as  the  smallest  degree  of  direct  influ- 
ence (with  the  exception  of  the  situation  of 
minister  of  justice)  is  that  of  prime  minister, 
and  in  the  exercise  of  this  function,  the  mem- 
ber possesses  no  other  power  than  what  may 
be  called  a  fractionary  one,  he  being  as  no- 
body taken  by  himself —  as  nobody  except  in 
so  nur  as  he  has  along  with  him  the  majority 
t>f  his  colleagues. 

I  conclude  in  the  Roman  style,  **  Vak,  et 
wte  ama,** 

IX.  SOUTH  AMERICA. 

I.  Letter  fiom  Bemardmo  Bivadama  to 
Jeremy  BeiUhawL 

MoNsiEint, — J'ai  emporte  de  votre  ville  le 
profond  regret  de  n*avoir  pas  eu  le  bonheur  de 
vous  trouver  visible,  lorsque  je  me  rendis  k 
▼otre  maison,  afin  d'avoir  llionneur  de  pren- 
dre cong€  de  vous.  C'est  une  occasion  de 
m'instruire  que  le  sort  m'a  ravie,  et  que  je 
souhaiterois  bien  reparer,  autant  que  possible, 
en  obtenant  quelques  mots  de  reponse  k  celle- 
d.  Jamais  le  souvenir  flatteur  des  procedes 
obligeans  dont  vous  avez  daigne  mlionorer, 
pendant  mon  sejour  k  Londres,  ne  s*efikcera; 
et  croyez  que  je  saisirais  avec  Inen  de  Tem- 
pressement  Toccasion  qui  s'offiirait  de  vous 
en  temoigner  ma  vive  reconnaissance. 

Depuis  le  dernier  instant  que  j*eus  l*hon- 
neur  de  passer  avec  vous  (il  y  a  plus  de 
dix-huit  mois,)  je  n'ai  cesse  de  mediter  vos 
prindpes  en  mati^re  de  legishition ;  et  k  mon 
retour  id,  j*ai  eprouve  une  satis&ction  bien 
^rande,  en  voyant  les  profondes  radnes  qu'ils 
jettaient,  et  Pardeur  de  mes  condtoyens  k  les 
adopter.  Vous  verrez.  Monsieur,  que  le  re- 
glement  de  notre  diambre  des  deputes  d- 
joint,  que  j*ai  eu  llionneur  de  lui  proposer  et 
qu*eUe  a  sanctionne  dans  une  de  ses  seances, 
est  enti^rement  base  sur  les  incontestables  et 
frappantes  verites  contenues  dans  votre  ouv- 
rage  sur  la  tactique  des  assemblees  legisla- 
tives; et  dans  la  chaire  de  droit  dvil  que  j*ai 
foit  instituer,  se  professent  les  prindpes  eter- 
aels,  d^montres  si  savamment  dans  votre 


oours  de  legislation  (paUi^  par  II.  DooMiat,) 
ouvn^  dertine  i  fittire  marcher  i  t»s  de  geaaC 
la  dvilisation  ches  les  peupks  ssiew  hevcn 
pour  savmr  Tappr^der. 

Vous  me  feres  le  plus  sensible  plainr  si  vw 
daignez,  dans  la  reponse  que  j*ai  dej4  aoDki* 
tee  de  votre  bonte,  et  que  j*attends  avec  mm 
impatience  proportionnee  an  prix  que  j'y  aU 
tadie,  me  donner  votre  avis  sur  ce  sotee 
r^lement  de  la  diambre,  et  mlndiquer  les 
changemens,  additions,  oa  modificatioiiB  qa^ 
vous  par&itrait  necessaire  d*y  feire.  L'anoor 
de  l'humanit^quivousanime,meporte  kenmt 
que  ma  pri^  ne  vous  semblera  point  impor- 
tune, et  ausd,  que  voos  ne  lires  point  sans 
intrdt,  le  pr6ds  des  ameliorations  que  la  na- 
tion se  gloirifie  de  devoir  k  I'impulsioii  que  je 
m'effi>rce  de  donner  anx  choses,  gnid^  par  vos 
sages  preceptes.  Ainai  done  vous  aanreiqae 
je  me  suis  appliqu6  it  reformer  les  aadens 
abus  de  toute  espice,  qui  pouvaient  se  ren- 
contrer  dans  radministration ;  k  empMierqne 
d*autres  ne  s'etablissent ;  k  donner  anx  s^ 
ances  de  la  Chambre  des  Representans  la 
dignite  qui  leur  con  viennent ;  k  fiivoriaer  feCa- 
bllssement  d'une  banque  nationale  sur  des 
bases  solides;  k  reformer,  apr^  lenr  avdr 
assure  nne  indemnite  joste,  les  empk^ 
dvils  et  militaires  qui  surdiaigeoient  inntue- 
inent  P^tat;  &  proteger  par  des  loiz  repres. 
siyes  la  sih«te  individuelle ;  k  ordoonerct 
feire  executer  des  travaux  publics  d*mie  vti- 
lite  reoonnue;  k  proteger  le  commeree,  lei 
sdences  et  les  arts;  a  provoqoer  une  Id, 
sanction^  par  la  diambre,  qui  r^duit  de 
beaucoup  les  droits  de  douane;  i  provoqoer 
^alenaent  une  reforme  ecdesiastiqiie  bten  ne- 
cessaire, et  ^ue  j*ai  Tesperance  d'obtenir:  ea 
un  mot,  il  feire  tons  les  diangemens  avaata- 
geux  que  I'espoir  de  votre  hooourahle  appro- 
bation, m'a  donne  la  force  d'eatrepreodre,  et 
me  foumtra  celle  d'ex^ter. 

Agrees,  Monsieur,  I'assurance  de  ma  par- 
feite  estime,  et  i  Pavance,  lliommage  de  ma 
reconnaissance,  pour  la  reponse  que  j'Mtend 
de  votre  bonte. 

(Signe)    BsaKAB.  RnraDAYia.* 
Boenos  Ajrm,  le  IS  Aoiit  180. 

(TEAN8LATI0N.) 

SiE, — I  sincerely  regret  not  having  bad  the 
pleasure  of  seeing  you,  vrhen  I  calledatyonr 
house  previous  to  my  leaving  London,  in  er- 
dertobidyouferewelL  It  would  have  proved 
an  opportunity  of  instruction,  of  which  fete 


*  At  the  reoonunendatioo  of  Ms.  BendMB, 
Mr.  Rivadavia  sent  two  of  his  tons  to  Measn. 
Hill's  school,  at  Haslewood,  near  Birmtnriiam, 
from  which  an  off-set  is  just  planted  at  Bnioe 
Castle,  near  Tottenham;  and  so  wdl satisfied  hai 
Mr.  Rivadavia  been  with  the  sitoatioD  of  these 
his  sons,  that  six  more  papUs  have  cooDe  fioo 
that  part  of  late  Spadah  America,  making,  in 
the  whole,  eight,  among  iriiom  aome  odtenaw 
relations  of  Mr.  Rivadavia.— £<L  ofaHg.  EML 
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has  deprived  me,  and  wbich  loss  I  wish  to  r^ 
pair  in  as  fiir  as  it  is  possible,  by  obtaining  a 
fc  w  words  of  reply  to  this  letter.  Never  will 
the  flattering  marks  of  kindness  which  you 
loaded  me  with  during  my  stay  in  London, 
be  effaced  from  my  recollection ;  and  believe 
me,  I  shall  embrace  eagerly  every  opportu- 
nity of  showing  my  lively  gratitude. 

Since  the  last  moment  that  I  had  the 
honour  to  pass  with  you  (now  more  than 
eighteen  months  ago,)  I  have  never  ceased  to 
meditate  on  your  principles  of  legi^ation ;  and 
on  my  return  here,  I  have  experienced  very 
great  sati^Geustion  in  seeing  the  deep  root  whidi 
they  have  taken,  and  the  ardour  of  my  fellow- 
citizens  to  adopt  them.  Tou  will  observe.  Sir, 
that  the  annexed  regulation  of  our  chamber 
of  deputies,  which  I  had  the  honour  to  pro- 
pose to  it,  and  which  it  has  sanctioned  in  one 
of  its  sittings,  is  entirely  founded  on  the  in- 
contestable and  striking  truths  contained  in 
your  work  upon  the  tactics  of  legisktive  as- 
semblies; and  in  the  chair  of  dvil  law  which 
I  have  instituted,  they  profess  the  eternal 
principles  so  learnedly  demonstrated  in  your 
course  of  legislation,  (published  by  Mr.  Du- 
mont,)  a  work  destined  to  cause  civilization 
to  march  with  gigantic  strides  amongst  tiiose 
states  that  are  hs^py  enough  to  appreciate  it. 

Tou  will  confer  upon  me  the  most  sensible 
pleasure,  in  your  reply  to  this,  which  I  have 
before  solicited,  and  which  I  anxiously  wait 
for,  vrithan  impatience  equal  to  the  high  value 
I  attach  to  it,  by  giving  me  your  adrice  re- 
specting this  same  regulation  of  the  chamber, 
and  to  point  out  to  me  the  changes,  additions, 
or  nMxtifications,  which  jokl  may  think  proper 
to  make  in  it.  The  philanthropy  whidi  ani- 
mates you,  induces  me  to  hope  my  expecta- 
tions will  not  seem  importunate,  and  also  that 
you  will  read  with  interest  the  particulars 
of  the  amelioration  of  a  nation,  who  glory  in 
having,  through  my  exertions,  received  the 
impulse  fron  your  sage  precepts.  You  will 
also  perceive  that  I  have  applied  myself  to 
reform  the  ancient  abuses  of  all  kinds  found 
in  our  administration,  and  to  prevent  the  es- 
tablishing of  others,  to  give  to  the  sittings  of 
the  chamber  of  representatives  the  dignity 
which  becomes  them ;  to  fiivour  the  establish- 
ment of  a  national  bank  upon  a  solid  basis ; 
to  retrench  (after  having  allowed  them  a  just 
indonnity)  thoae  civilians  and  military  who 
incumber  uselessly  the  state ;  to  protect  in- 
dividual property;  to  cause  to  be  executed 
all  public  works  of  acknowledged  utility ; 
to  protect  coDunerce,  the  sciences,  and  the 
arts;  to  promulgate  a  law  sanctioned  by  the 
chamber,  which  reduces  very  materially  the 
custom-house  duties ;  to  promote  equally  an 
ecclesiastical  reform,  which  is  very  needful, 
and  which  I  hope  to  accomplish:  in  one 
word,  to  noake  all  the  advantageous  altera- 
tions which  the  hope  of  your  approbation  has 
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given  me  the  strength  to  undertake,  and  will 
eiud>le  me  to  execute. 

Accept,  Sir,  the  assurance  of  my  perfect 
esteem,  and  my  anticipated  gratitude  for  the 
reply  which  I  hope  from  your  goodness. 
(Signed)    Bbenar.  Rivadavia. 

Bnenof  Ayres,  SSth  August  18S2. 

2.  (Copy,) --JoiS  del  Valle,  OMoUlama,  to 
Jeremy  Bentham, 

Senor,  —  Sus  obras  le  dan  el  titulo  glo- 
rioso  de  legislador  del  mundo.  Los  que  han 
sido  llamados  por  sus  destinos  4  formar  6 
discutir  projectos  de  codigos  dviles  6  crimi- 
nales  han  pedido  luces  a  V. ;  y  yo  tengo  mas 
que  otros  necessidad  de  ellas. 

La  Assemblea  de  este  Estado  de  Guate- 
mala se  ha  servido  nombrarme  individuo  de 
la  coroision  que  debe  formar  nuestro  codigo 
dviL  Yo  he  vuelto  los  ojos  a  V.  y  sus  dignas 
obras.  Tengo  algunas;  me  fidtan  otras;  y 
sus  pensamientoB  serian  por  mi  de  predo  in- 
finito. 

Permitame  V.  le  suplique  vuelva  su  aten- 
don  k  una  republica  que  acaba  de  nacer,  y 
cuia  feliddad  me  intereza  en  el  grado  mas 
alto.  Sirvase  comunicarme  sus  pensamientos. 
Sabra  apredarlos  quien  ofrece  a  V.  los  respe- 
toB  y  oonsideradon  con  que  tengo  el  honor  de 
ser  su  mas  »to.  serv.       Jose  del  Valle. 

A  Mr,  Jeremiaa  BetUham, 

(translation.) 

Sir,  —  Your  works  give  you  the  glorious 
title  of  legislator  of  the  world.  Those  whose 
lot  it  has  been  to  be  called  on  to  prepare,  or 
to  discuss,  projects  of  dvil  or  criminal  code, 
have  requestea  your  guidance ;  I,  more  than 
any,  feel  the  want  of  it. 

The  Assembly  of  this  State  of  Guatemala 
has  been  pleased  to  name  me  a  member  of  the 
committee  for  forming  our  dvil  code.  I  turn 
my  eyes  to  you  and  your  excellent  writings : 
some  I  have,  others  I  have  not ;  but  your 
thoughts  would  be  of  infinite  value  to  me. 

Allow  me,  then,  to  entreat  you  will  turn 
your  attention  to  this  newly-born  republic, 
whose  happiness  is  of  the  highest  interest  to 
me.  Kindly  communicate  your  ideas,  which 
will  be  duly  appredated  by  him  who  offers 
you  all  the  respect  and  attention  with  which, 
&c  &c  (Signed)    Jose  del  Valle. 

To  Mr,  Jeremy  Bentham, 

*  *  In  Brazil,  a  little  before  the  act  of  des- 
potism,  or  say  the  revolution,  by  which  the 
Emperor  dissolved  the  Cortes,  shipping  off 
the  supposed  democratically  disposed  mem- 
bers, some  to  the  Peninsula,  others  to  Goa, 
in  ffindostan,  Jose  Boni&do  d*Andrade,  the 
then  prime  minister,  made  no  secret  of  his 
intentions,  on  the  meeting  of  the  Cortes,  to 
move  that  application  should  be  made  to  Mr. 
Bentham  for  his  assistance  in  the  formation 
PP 
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of  a  code  for  that  state.  This  iDtention  of 
his  had  been  twice  declared  in  conversation, 
with  William  Effingham  Lawrence,  Esq., 
who,  in  a  vessel  of  Us  own,  touched  at  Rio 
Janeiro,  in  his  way  to  Van  Diemen's  Land. 
This  information  is  contained  in  a  series  of 
highly  interesting  letters,  written  from  thence 
by  Mr.  Lawrence  to  Mr.  Bentham. 

These  letters,  with  the  two  passages  to  the 
above  effect  in  them,  were  seen  by  several  of 


Mr.  Bentham's  friends;  but,  having  been leai 
oat  or  mishud,  cannot  at  this  moment  be  »> 
covered.  The  passages  particnlarly  in  qaea- 
tion  were  scarcely  longer  than  those  hen 
employed  in  giving  intimation  of  them.  Bit 
in  those  same  letters  there  was  a  great  ded 
more  about  the  cognizance  taken  of  Mr. 
Bentham's  works  by  the  stateanen  in  qnes^ 
tion,  and  others  belonging  to  different  partiea. 
—  Ed,  of  origiMol  EdiHom. 


END  OF  VOLUMB  IV. 
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